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Medical  Examiners  Lack  Qualifications,  Competence,  Oversight 


Most  people  will  only  have 
direct  contact  with  a medi- 
cal examiner,  also  known  as  a forensic 
pathologist,  after  they  are  dead.  Thus, 
medical  examiners  have  a certain  mystic 
quality  and  are  perceived  as  both  doctors 
and  sleuths  who  use  scientifically-proven 
forensics  techniques  to  reconstruct  crimes, 
determine  causes  of  death  and  identify 
the  guilty.  The  reality,  though,  is  almost 
exactly  the  opposite. 

In  fact,  critics  of  Texas  medical 
examiners  say  they  are  “the  last  bastion 
of  junk  science.”  Such  criticisms  are  bol- 
stered due  to  a lack  of  accreditation  and 
performance  standards,  a shortage  of 
qualified  personnel,  excessive  workloads. 
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lax  oversight  and  a profit  motive  among 
some  medical  examiners  which,  taken 
together,  have  brought  their  reliability  and 
competence  into  question. 

Lack  of  Qualifications  and  Oversight 

There  is  no  requirement  for  medical 
examiners  in  Texas  to  be  trained  in  foren- 
sic science  or  to  pass  a specialty  exam. 
Consequently,  any  doctor  fresh  out  of 
medical  school,  with  no  training  or  experi- 
ence in  forensics  or  pathology,  can  become 
an  examiner.  Worse,  medical  examiners 
traditionally  have  had  little  oversight. 

Until  fairly  recently  the  Texas  Medi- 
cal Board  did  not  discipline  medical 
examiners  because  it  did  not  consider 
the  performance  of  an  autopsy  to  be  the 
practice  of  medicine,  as  there  was  no 
potential  to  harm  a patient.  Complaints 
against  Delbert  Van  Dusen,  an  unlicensed 
physician  at  the  Harris  County  medical 
examiner’s  office,  led  to  the  Board’s  first 
case  of  disciplinary  action  against  an  ex- 
aminer in  2000.  By  then  he  had  performed 
dozens  of  autopsies. 

Most  Texas  medical  examiners  are 
county  employees,  and  county  officials 
rely  on  the  judicial  system  to  expose 
problems  with  the  medical  examiner’s  of- 
fice. The  fact  that  few  problems  have  been 
reported  proves  the  quality  of  the  system, 
according  to  local  authorities. 

“We’ve  not  had  district  attorneys 
coming  and  saying,  ‘We’re  losing  [criminal 
cases]  because  we  re  not  getting  quality  au- 
topsy work,”’  said  Donald  Lee,  executive 
director  of  the  Texas  Conference  of  Ur- 
ban Counties.  “If  there  was  a widespread 
problem  with  the  autopsy  process,  you 
would  think  that  DAs  would  be  coming 


to  their  fellow  county  officials  and  raising 
the  alarm.” 

But  there  are  flaws  in  Lee’s  argu- 
ment. First,  it  assumes  that  deficiencies 
in  medical  examiners’  offices  result  in 
difficult  prosecutions.  In  fact,  when  er- 
rors are  made  they  usually  benefit  the 
prosecution;  rarely  do  defense  attorneys 
hire  expensive  private  experts  to  check  the 
county  medical  examiner’s  work.  Another 
problem  may  be  that  medical  examin- 
ers improperly  favor  prosecutors  rather 
than  being  neutral,  which  is  unlikely  to 
elicit  complaints  from  district  attorneys. 
Further,  some  Texas  officials  do  admit  to 
problems  with  forensic  pathologists  - just 
not  their  own. 

“I’ve  heard  horror  stories  from 
other  counties  about  medical  examiners,” 
stated  Tarrant  County  Commissioner 
Gary  Fickes.  “But  I have  not  been  made 
aware  of  any  major  problems  [in  Tarrant 
County],  just  a few  little  items,  but  I don’t 
think  they  are  of  any  magnitude.” 

According  to  Tommy  Turner,  a 
former  special  prosecutor  who  won  a con- 
viction against  a Lubbock  County  medical 
examiner  for  falsifying  autopsies,  there  is 
another  flaw  in  Lee’s  theory.  “First  of  all, 
the  person  that  you’re  performing  work 
on  is  dead,”  Turner  noted.  “They’re  not 
going  to  complain.”  Nor  are  the  grieving 
family  members  of  autopsy  subjects,  who 
wouldn’t  know  whether  the  person  who 
examined  their  loved  one  was  a licensed 
physician  or  performed  the  proper  tests. 
Thus,  many  mistakes  may  go  unnoticed 
and  unreported. 

“The  work  of  the  medical  examiner’s 
office  is  just  so  slipshod,”  said  Turner. 
How  slipshod?  Consider  the  case  of  a 23- 
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PPLN  Fundraiser  2010 

Your  support  is  needed  now  more  than  ever! 

♦♦♦  This  year  PLN  consolidated  its  operations  in  Vermont. 

♦♦♦  Every  dollar  matters  and  helps  continue  the  work  that  no  one  else  does. 

♦♦♦  For  20  years  PLN  has  provided  the  most  crucial  prisoner  rights  information. 

♦♦♦  During  this  economic  crisis  your  support  will  make  a huge  difference. 

In  the  last  year  your  support  enabled  PLN  to  accomplish  the  following: 

♦♦♦  Publish  The  Habeas  Cite  book:  Ineffective  Assistance  of  Counsel  by  Brandon  Sample. 

♦♦♦  End  the  ban  on  publications  at  St.  Bernard  Parish  Jail  in  Louisiana. 

♦♦♦  Win  its  censorship  lawsuit  against  the  Virginia  DOC  ending  the  ban  on  PLN,  gift  books  and 
gift  subscriptions. 

♦♦♦  End  CCA’s  ban  on  gift  books  and  publications  at  its  Saguaro  Prison  in  Arizona. 

♦♦♦  Obtain  the  California  Prison  System’s  litigation  records. 

You  can  mail  a check  or  money  order  to:  Prison  Legal  News,  PO  Box  2420,  West  Brattleboro,  VT  05303 

Or  call  PLN’s  office  at  802-257-1342  and  use  your  Credit  Card 
Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  Donations  link 


PLN  Support  Gifts 

Gift  option  I 

As  a token  of  our  gratitude  for  your  sup- 
port, we  are  providing  the  PLN  card  when 
making  a donation  of  $50.  The  card  is  hand 
embroidered  by  women 
prisoners  in  Bolivia  who 
are  paid  a fair  wage  for  the 
cards  to  help  support  their 
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Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PLN  hemp  tote  bag  when  mak- 
ing a donation  of  at  least  $75.  Handmade 
in  Vermont  using  hemp  fiber.  Carry  books 

and  grocer- 
ies stylishly 
and  help 
end  the  war 
on  drugs! 


Gift  option  3 


To  show  our  appreciation  for  your  support,  we  are  providing  the  following  selection  of  books 
for  you  to  choose  from  when  making  a donation  of  $100. 

Donations  of  $ 1 00  or  more  can  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  free  title;  i.e.,  donate 
$500  and  you  get  five  books!  $1,000  and  you  get  everything 
on  the  page!  Please  circle  the  books  you  want  and  send  the 
corresponding  donation  amount. 


Gift  option  4 

As  a thank  you  gift  for  your  support,  we  are 
cally  acclaimed  books  on  mass  imprisonment 
signed  by  editor  Paul  Wright!  (The  Celling 
of  Amercia,  Prison  Nation  and  Prison  Profi- 
teers) plus  the  PLN  hemp  tote  bag  to  carry 
the  books  in  when  making  a donation  of  $250 
or  more. 


providing  the  entire  PLN  anthology  of  criti- 
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Medical  Examiner  Problems  (cont.) 

year-old  male  sex  offender  who  faked  his 
own  death  using  the  body  of  an  81 -year- 
old  woman  who  had  died  a year  earlier. 
He  dug  up  the  body  and  burned  it  in  his 
car,  leaving  his  identification  nearby.  The 
Travis  County  medical  examiner’s  office 
identified  the  body  as  that  of  the  man  and 
even  noted  a penis  and  urine  in  the  bladder 
on  the  autopsy  report,  both  of  which  were 
impossible.  The  response  by  Dr.  Vladimir 
Parungao,  who  conducted  the  autopsy?  “I 
should  have  been  more  careful,”  he  said. 
“I  let  my  guard  down.” 

Further,  when  the  Tarrant  County 
medical  examiner’s  office  returned  the 
body  of  a man  found  in  a wrecked  pickup 
truck  to  his  wife  for  burial,  the  cause  of 
death  was  reported  as  accidental  - until 
the  funeral  director  found  a bullet  lodged 
in  the  man’s  face. 

Some  of  the  most  controversial  au- 
topsy rulings  have  been  in  cases  involving 
infant  deaths.  For  example,  Cathy  Lynn 
Henderson  is  currently  sitting  on  Texas’ 
death  row  after  Travis  County  medical 
examiner  Roberto  Bayardo  testified  the 
child  she  was  babysitting  had  been  fatally 
beaten,  and  that  it  was  “impossible”  for 
the  injuries  to  have  resulted  from  an  ac- 
cident. 

Dr.  Bayardo  changed  his  opinion  in 
May  2007,  citing  “a  greater  understand- 
ing of  pediatric  head  trauma  and  the 
extent  of  the  injuries  that  can  occur  in 
infants”  since  he  testified  at  Henderson’s 
trial  in  1995.  Bayardo  said  he  now  “can- 
not determine  with  a reasonable  degree 
of  medical  certainty  whether  [the  child’s] 
injuries  resulted  from  an  intentional  act  or 
an  accidental  fall.”  Regardless,  Henderson 
remains  on  death  row. 

Tarrant  and  Harris  Counties  have  had 
similar  cases  where  infant  deaths  initially 
were  ruled  homicides,  followed  by  the 
prosecution  and  conviction  of  a suspect, 
then  the  medical  examiner  has  changed 
the  cause  of  death  and  left  the  defendants 
to  fight  their  convictions. 

In  one  case,  Tarrant  County  chief 
medical  examiner  Nizam  Peerwani,  asked 
to  review  a cause  of  death  that  was  initially 
undetermined,  reported  that  an  infant  had 
died  due  to  intentional  head  trauma.  This 
was  despite  the  fact  that  the  baby’s  brain 
had  been  misplaced  after  the  autopsy  and 
he  therefore  could  not  inspect  it.  He  said 
he  had  relied  on  slides  of  brain  samples; 
however,  the  slides  could  not  be  found  and 


capital  murder  charges  against  the  baby’s 
parents  were  dropped. 

In  another  case,  Cynthia  Cash,  a 
former  nurse,  was  convicted  of  fatal  injury 
to  a child  after  an  autopsy  determined  she 
had  shaken  a 4-month-old  baby  to  death. 
The  1998  autopsy  was  a key  piece  of  evi- 
dence against  her,  yet  a revised  autopsy 
report  issued  years  later  changed  the  cause 
of  death  to  undetermined  and  found  no 
evidence  of  trauma.  Despite  the  new  au- 
topsy report,  her  appeal  was  rejected. 

Peggy  Simon,  Justice  of  the  Peace  for 
Burnet  County,  has  caught  many  errors 
made  by  the  Travis  County  medical  ex- 
aminer’s office  over  the  years.  The  Justice 
of  the  Peace  (JP)  is  an  elected  position 
with  no  qualifications  or  requirements, 
not  even  literacy.  In  counties  without 
a medical  examiner,  a JP  determines 
whether  an  autopsy  - which  may  cost 
thousands  of  dollars  - is  necessary.  The  JP 
also  decides  the  type  of  autopsy  needed. 
Burnet  County  is  too  small  to  maintain 
its  own  medical  examiner’s  office,  and 
therefore  pays  Travis  County  to  perform 
autopsies.  That  is  the  practice  with  many 
Texas  counties. 

Excessive  Caseloads 

According  to  the  National  Asso- 
ciation of  Medical  Examiners,  a forensic 
pathologist  with  no  administrative  duties 
should  perform  a maximum  of  250  autop- 
sies a year.  When  the  workload  exceeds 
that  amount,  even  a skilled  medical  exam- 
iner’s work  quality  will  decline  - corners 
will  be  cut  and  mistakes  will  be  made. 
When  the  number  of  autopsies  exceeds 
350  per  year,  a pathologist’s  errors  can 
become  obvious. 

Nueces  County,  Texas  medical  ex- 
aminer Ray  Fernandez  said  he  wanted 
to  stay  within  the  350  autopsy  limit,  but 
his  caseload  forced  him  to  do  more.  He 
performed  387  autopsies  in  2008. 

“Justice  becomes  secondary  when 
too  many  bodies  come  into  the  morgue 
every  day  and  when  too  few  people  are 
doing  the  autopsy,”  observed  Galveston 
County  chief  medical  examiner  Stephen 
Pustilnik. 

Travis  County  performs  “private” 
autopsies  for  45  nearby  counties.  In  2005, 
two  Travis  County  forensic  pathologists 
conducted  over  1,000  autopsies.  Why  did 
the  county  allow  its  already-overworked 
medical  examiners  to  take  on  private  au- 
topsies for  other  jurisdictions?  Money. 

Autopsies  are  expensive,  and  patholo- 
gists can  charge  up  to  $2,000  for  private 
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Medical  Examiner  Problems  (cont.) 


autopsies.  The  county  takes  a cut,  which 
generates  revenue,  and  the  medical  ex- 
aminers earn  extra  cash,  supplementing 
their  public-official  wages.  This  profit 
motive  may  drive  forensic  pathologists 
to  conduct  more  autopsies  than  they  can 
competently  handle. 

Former  Travis  County  chief  medical 
examiner  Roberto  Bayardo  generated  mil- 
lions of  dollars  in  revenue  by  expanding 
autopsy  services  to  other  counties.  Fie 
said  this  allowed  him  to  purchase  better 
equipment  and  offer  services  that  would 
not  have  been  possible  under  the  county’s 
meager  budget. 

An  audit  revealed  that  nearly  81%  of 
the  Travis  County  medical  examiner’s  $2 
million  budget  in  2005  came  from  private 
autopsies  conducted  for  other  counties. 
Dr.  Bayardo,  who  kept  $300  for  each 
private  autopsy  he  performed,  retired  in 
2006  while  under  hre  for  handling  too 
many  cases. 

Further,  saving  scarce  tax  dollars 
may  motivate  small  counties  to  seek  out 
the  cheapest,  not  necessarily  the  best, 
autopsies.  “It’s  a marketplace,”  said  Texas 
Conference  of  Urban  Counties  director 
Donald  Lee.  “If  you  don’t  like  the  price 
you  are  getting  from  one  [medical  exam- 
iner], go  to  the  next  one.” 

Operating  within  that  marketplace 
is  Dr.  Tommy  J.  Brown,  who  heads  the 
Southeast  Texas  Forensic  Center  (STFC), 
a private  company  that  conducts  autop- 
sies and  forensics  services  at  the  Jefferson 
County  morgue.  In  exchange  for  the  use 
of  its  morgue,  Jefferson  County  gets  200 
free  autopsies  a year.  STFC  makes  money 
by  performing  private  autopsies  for  other 
counties  and  third  parties. 

In  2009,  Montgomery  County  alone 


NOTICE  to  all  who  have  sent  emails, 
letters,  inquiries  or  documents  to 
courageinexile@nym.hush.com  after 
June  1 , 2009.  You  are  advised  that  due  to 
no  fault  of  this  journalist  over  1 ,000  pieces 
of  mail  have  been  compromised  the  same 
being  confiscated  or  stolen.  Please  do 
not  attempt  to  contact  until  further  notice 
is  given.  Your  stories  and  her  book  will 
be  written.  Friends  and  family  can  send 
support  to  Silija  or  you  can  write  to  J.M. 
P.O.  Box  615  Milton,  WA.  98354 
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paid  $1,500  for  each  of  315  autopsies 
conducted  by  STFC.  Dr.  Brown  also  oper- 
ates a gift  and  novelty  shop  at  the  morgue 
and  has  other  forensics  centers  in  Conroe, 
Tyler  and  Odessa,  though  the  Conroe  lo- 
cation closed  in  mid-2010  because  it  was 
“no  longer  economically  desirable.” 

Tarrant  County  chief  medical  ex- 
aminer Nizam  Peerwani  has  disputed 
whether  the  National  Association  of 
Medical  Examiners’  recommended  limit 
for  the  number  of  autopsies  performed 
annually  is  valid,  claiming  that  a patholo- 
gist can  conduct  450  autopsies  a year  if  the 
staff  and  resources  are  available. 

Peerwani’s  office,  with  four  patholo- 
gists, performed  1,029  full  autopsies,  305 
partial  autopsies,  747  external  examina- 
tions and  532  private  autopsies  in  2008. 
He  has  been  criticized  for  using  unlicensed 
physicians  and  taking  shortcuts  such  as 
not  visiting  the  crime  scene  - especially  in 
regard  to  private  autopsies,  when  deaths 
occur  in  other  counties  some  distance 
away. 

Further,  Tarrant  County  has  been 
secretive  about  how  much  Dr.  Peerwani 
is  paid.  The  county  initially  resisted  a 
request  by  the  Fort  Worth  Star-Telegram 
to  review  his  contract,  claiming  he  was 
a private  contractor.  When  the  newspa- 
per mounted  a successful  challenge,  it 
discovered  that  Peerwani’s  professional 
association  was  paid  $936,368  for  Tar- 
rant County’s  medical  examiner  services. 
The  association  also  received  $152,389 
for  services  for  other  counties  within  the 
medical  examiner’s  district,  plus  $578,739 
for  private  autopsies  performed  for 
counties  outside  the  district.  There  was 
no  breakdown  as  to  the  salaries  paid  to 
Peerwani  and  his  three  deputy  medical 
examiners. 

Dr.  Peerwani’s  private  autopsy  busi- 
ness, Anatomic  and  Forensic  Pathology, 
also  received  payments  from  non-county 
customers.  For  example,  it  received  around 
$34,000  from  the  Federal  Medical  Center 
prison  in  Carswell. 

“The  incentive  is  to  run  as  many 
bodies  through  your  morgue  operation  as 
possible,”  said  Galveston  County  medical 
examiner  Stephen  Pustilnik.  “The  more 
you  can  do,  the  more  money  you  can 
make.” 

However,  it  is  problematic  when  there 
is  an  emphasis  on  the  number  of  profit- 
generating  autopsies,  which  potentially 
sacrifices  quality  for  quantity. 

This  is  perhaps  best  illustrated  by 
former  Mississippi  medical  examiner  Ste- 
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ven  Hayne,  who  performed  a majority  of 
autopsies  for  the  state  from  the  1980s  until 
2008.  According  to  Reason  magazine, 
Hayne  conducted  1,500  to  1,700  autopsies 
a year.  Hayne  and  his  sidekick,  dentist  Mi- 
chael West,  who  performed  questionable 
forensics  “bite-mark  comparison,”  were 
mentioned  in  PLUST s October  2010  cover 
story  (“Crime  Labs  in  Crisis:  Shoddy  Fo- 
rensics Used  to  Secure  Convictions”). 

Hayne,  who  has  been  accused  of 
botching  autopsies  and  giving  question- 
able testimony,  was  barred  from  doing 
autopsies  for  the  state  in  August  2008  and 
resigned  from  the  National  Association 
of  Medical  Examiners  in  2009,  though 
he  still  testifies  in  cases  related  to  autop- 
sies he  performed  previously.  He  faces 
lawsuits  hied  by  at  least  two  people  who 
were  convicted  based  on  his  testimony  and 
later  exonerated. 

Indictments,  Incompetence 
and  Criticism 

Medical  examiners  are  human  and 
thus  are  subject  to  the  same  human 
foibles  and  frailties  as  everyone  else. 
Consequently,  there  have  been  a number 
of  cases  in  which  examiners  have  been 
subjected  to  discipline  or  charged  with 
criminal  conduct. 

One  of  the  medical  examiners  who 
works  for  the  Southeast  Texas  Forensic 
Center,  Delbert  Van  Dusen,  was  disci- 
plined in  2000  by  the  Texas  Medical  Board 
for  conducting  autopsies  in  Harris  County 
without  a Texas  medical  license.  He  re- 
ceived a public  reprimand,  a $1,000  fine 
and  was  ordered  to  complete  100  hours  of 
community  service.  Dusen’s  boss,  Joye  M. 
Carter,  then  the  chief  medical  examiner 
for  Harris  County,  was  fined  $1,000  for 
failing  to  ensure  that  Dusen  was  properly 
licensed. 

Dr.  Carter  also  was  criticized  for  a 
questionable  autopsy  report  related  to 
the  1998  death  of  Melissa  Trotter.  She 
determined  that  Trotter  had  been  dead 
for  at  least  25  days  when  her  body  was 
found  in  the  Sam  Houston  National  For- 
est. Based  on  that  timeline,  an  ex-con, 
Larry  Ray  Swearingen,  was  convicted  of 
killing  Trotter  and  sentenced  to  death.  But 
Swearingen  could  not  have  committed  the 
crime  if  the  murder  had  occurred  earlier 
than  25  days,  as  he  was  in  jail  for  traffic 
violations  at  that  time. 

Other  pathologists  said  Trotter  had 
been  dead  for  no  more  than  two  weeks 
because  her  body  weighed  just  4 pounds 
less  than  when  she  was  alive,  and  due  to 
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decomposition  it  would  have  been  lighter 
had  she  been  dead  for  25  days.  A former 
medical  examiner  who  reviewed  Carter’s 
autopsy  report  described  it  as  “sloppy,” 
“irresponsible”  and  “misleading.” 

Following  this  criticism,  Dr.  Carter 
admitted  in  a 2007  affidavit  that  her 
original  findings  were  incorrect  and  Trot- 
ter could  not  have  been  dead  for  more 
than  two  weeks  at  the  time  her  body  was 
found.  Carter  said  she  had  insufficient  evi- 
dence during  the  initial  autopsy.  Despite 
the  revised  autopsy  report,  prosecutors 
maintain  that  Swearingen  is  still  guilty. 
On  February  10,  2010,  the  Texas  Court 
of  Criminal  Appeals  denied  Swearingen’s 
request  for  additional  DNA  testing,  citing 
other  “overwhelming”  evidence  of  his 
guilt.  Fie  remains  on  death  row  awaiting 
execution. 

Another  forensic  pathologist,  Dr. 
Patricia  Moore,  was  a former  associate 
medical  examiner  for  Harris  County  and 
subsequently  worked  for  the  Southeast 
Texas  Forensic  Center.  In  2004  county 
officials  reviewed  “problematic  autopsies” 
she  had  conducted,  including  autopsies  in 
criminal  cases  that  were  later  contested  or 
revised.  While  Dr.  Moore  worked  for  Har- 
ris County  prior  to  her  resignation  in  July 


2002,  her  supervisor  reprimanded  her  for 
showing  bias  in  favor  of  prosecutors  and 
for  “not  understanding  the  objectives  of 
neutral  medical-legal  investigation.”  She 
also  was  cited  for  “defective  and  improper 
work”  by  the  chief  medical  examiner.  At 
least  four  of  Moore’s  autopsy  reports  were 
later  revised,  all  involving  infant  deaths. 

Former  Hamilton  County,  Ohio  pa- 
thologist Paul  Shrode  was  fired  in  May 
2010  from  his  position  as  chief  medical 
examiner  for  El  Paso  County,  Texas,  a 
week  after  the  Ohio  parole  board  voted 
to  recommend  clemency  for  death  row 
prisoner  Richard  Nields,  who  had  been 
convicted  based  in  part  on  Dr.  Shrode’s 
testimony.  Nields  was  subsequently 
granted  clemency  and  his  sentence  com- 
muted to  life  without  parole. 

Dr.  Shrode  testified  that  Nields  had 
assaulted  his  girlfriend,  left,  then  returned 
to  choke  her  to  death,  which  made  the 
murder  premeditated.  Shrode’s  supervi- 
sor later  stated  that  those  findings  were 
not  “scientifically  supported.”  Also, 
while  employed  as  the  chief  medical  ex- 
aminer for  El  Paso  County,  Shrode  had 
falsely  claimed  that  he  had  a “graduate 
law  degree”  when  in  fact  he  had  no  such 
degree. 


Theresa  Caballero,  a defense  attorney 
in  El  Paso,  Texas,  said  medical  examiners’ 
disciplinary  and  misconduct  records  are 
fair  game.  “It’s  always  good  for  a defense 
attorney  to  cross-examine  a medical  ex- 
aminer who  has  been  discredited  by  his 
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Medical  Examiner  Problems  (cont.) 

own  profession,”  she  noted. 

Outside  of  Texas,  in  May  2005  the 
Board  of  Medical  Examiners  of  the  Ten- 
nessee Department  of  Health  found  Dr. 
Charles  Harlan,  a former  state  medical  ex- 
aminer, guilty  of  18  charges  that  included 
unprofessional  conduct;  dishonorable 
conduct;  making  false  statements  or  rep- 
resentations; fraud  or  deceit;  malpractice; 
negligence;  incompetence;  making  or 
signing  in  one’s  professional  capacity  any 
certificate  that  is  known  to  be  false  at  the 
time  one  makes  or  signs  such  certificate; 
violation  or  attempted  violation,  directly 
or  indirectly,  or  assisting  in  or  abetting  the 
violation  of  or  conspiring  to  violate  any 
criminal  statute  of  the  State  of  Tennessee; 
and  engaging  in  a pattern  of  continued  or 
repeated  negligence  and  incompetence. 

Several  incidents  were  cited  where 
Dr.  Harlan  had  incorrectly  determined 
the  cause  of  death.  In  one  such  case,  an 
autopsy  report  by  Harlan  almost  sent 
James  Suttle,  49,  to  prison  for  first-degree 
murder.  Suttle  said  that  his  cousin,  Stevie 
Hobbs,  had  suffered  a seizure  and  fell  on 
a glass  table,  which  proved  fatal.  Harlan 
countered  that  the  death  was  not  an 
accident  and  Hobbs  had  been  stabbed. 
However,  another  forensics  expert,  Bill 
Bass,  demonstrated  that  it  would  have 
been  impossible  for  a stab  wound  to  occur 
the  way  that  Harlan  described. 

“I  looked  at  the  autopsy  and  what 
[Dr.  Harlan]  says  in  the  autopsy  happened 
could  not  happen,  could  not  have  hap- 
pened,” Bass  stated.  “Physically  it  cannot 
be  done,”  he  added.  “I’m  100  percent,  not 
99  and  44/100ths  percent,  I’m  100  percent 
sure.”  Suttle  was  acquitted  at  trial. 

In  another  case,  Dr.  Harlan  misidenti- 
hed  the  body  of  escaped  prisoner  Bruce 
Allan  Littleton  - who  was  found  alive 
two  years  later.  He  also  misidentihed  the 
bodies  of  several  prisoners  who  burned 
to  death  in  a prison  transport  van.  [See: 
PLN,  Nov.  1997,  p.l].  He  was  further  ac- 
cused of  letting  his  pet  dog  roam  around 
the  autopsy  room,  and  the  dog  reportedly 
snacked  on  human  remains.  Harlan  testi- 
fied in  one  case  that  rigor  mortis  could  last 
more  than  36  hours;  his  expert  testimony 
sent  several  prisoners  to  death  row. 

Dr.  Harlan’s  license  was  permanently 
revoked  and  he  was  assessed  $8,000  in 
penalties  after  being  found  guilty  of 
misconduct  by  the  Board  of  Medical 
Examiners.  He  challenged  the  Board’s 
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decision  in  court,  but  his  petition  was 
dismissed  and  costs  were  assessed  against 
him  in  March  2008.  Prisoners  are  still 
challenging  their  convictions  based  on  his 
testimony  in  their  criminal  cases. 

Harlan  was  replaced  as  Tennessee’s 
state  medical  examiner  by  Dr.  Bruce 
Levy;  however.  Levy  was  arrested  in  Mis- 
sissippi on  March  16,  2010  on  marijuana 
possession  charges.  Tennessee  canceled 
its  contract  with  Dr.  Levy  the  day  after 
his  arrest,  and  the  Mississippi  Dept,  of 
Public  Safety  likewise  ended  its  contract 
with  his  company,  Global  Forensics.  Levy 
was  granted  pretrial  diversion  on  the  drug 
charges  but  was  charged  with  official 
misconduct  by  Tennessee  prosecutors  in 
November  2010. 

The  Tennessee  Board  of  Medical 
Examiners  allowed  Levy  to  retain  his 
medical  license,  though  he  received  five 
years’  probation  and  a $1,000  fine  plus 
costs,  and  must  attend  a program  for 
doctors  with  substance  abuse  problems. 
See:  In  the  Matter  of  Bruce  Levy,  M.D., 
Tennessee  Board  of  Medical  Examiners, 
Case  No.  2010020201. 

A lawsuit  has  been  hied  against  Dr. 
Levy’s  Tennessee  company,  Forensic 
Medical,  Inc.,  arguing  that  a prisoner’s 
death  was  improperly  determined  to  be 
natural.  The  family  of  Andron  Reed,  18, 
hied  suit  in  November  2010  after  Reed 
died  at  the  Rutherford  County  jail.  The 
complaint  claims  that  Forensic  Medical 
engaged  in  “deceitful  and  untrue  state- 
ments and  dishonorable  professional 
conduct”  when  investigating  Reed’s  Au- 
gust 15,  2009  death. 

Reed  was  involved  in  a violent  alter- 
cation with  jail  deputies;  he  was  pepper 
sprayed,  placed  in  a restraint  chair,  and 
handcuffed  and  shackled.  A “spit  hood” 
was  put  over  his  head  and  he  died  soon 
afterwards.  His  family  contends  he  was 
also  beaten  by  guards.  Forensic  Medi- 
cal decided  his  death  was  due  to  natural 
causes  related  to  a birth  defect  involving 
his  heart. 

Another  former  Tennessee  medical 
examiner,  Dr.  Ronald  Toolsie,  was  indicted 
on  drug  charges  on  October  28,  2009;  he 
was  accused  of  defrauding  a company  to 
obtain  and  distribute  prescription  drugs, 
including  tranquilizers,  diet  pills  and  pain 
medication.  Toolsie ’s  medical  license  had 
been  suspended  earlier  in  2009  following 
an  unrelated  investigation  into  unprofes- 
sional or  unethical  conduct  related  to 
the  autopsy  of  a 14-month-old  girl.  He 
determined  the  child  had  been  sexually  as- 
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saulted  and  died  after  being  shaken.  Two 
other  pathologists  found  that  neither  was 
true  and  the  girl  had  drowned.  Dr.  Toolsie 
had  worked  as  the  medical  examiner  for 
Bradley  County  and  for  Southeastern 
Pathology  Associates  in  Chattanooga. 

In  California,  Kelly  A.  Arthur,  a 
Sonoma  County  medical  examiner,  was 
arrested  in  January  2009  on  misdemeanor 
drug  and  DUI  charges;  the  same  day  of 
her  arrest  she  had  testified  in  a murder 
trial.  Arthur  reportedly  was  in  possession 
of  marijuana  and  Vicodin,  a painkiller. 
She  was  employed  by  Forensic  Medical 
Group,  which  performs  autopsies  for  sev- 
eral counties  in  Northern  California. 

Perhaps  the  most  bizarre  incident 
involving  a medical  examiner  is  the  case 
of  Dr.  O.C.  Smith,  who  operated  the  Re- 
gional Forensic  Center  in  Shelby  County, 
Tennessee.  On  June  2,  2002,  Smith  was 
found  chained  in  a stairwell  at  the  center, 
tied  up  with  barbed  wire  with  an  impro- 
vised bomb  around  his  neck.  He  said  he 
had  been  attacked  by  an  unknown  assail- 
ant who  threw  chemicals  in  his  face  to 
subdue  him. 

Dr.  Smith  had  testified  in  the  high- 
profile  death  penalty  case  of  Philip 
Workman,  who  was  accused  of  killing  a 
Memphis  police  officer  despite  ballistics 
evidence  that  cast  doubt  on  whether  he 
had  bred  the  fatal  shot.  A note  found  on 
Smith  after  the  attack  accused  him  of  ly- 
ing about  the  evidence  against  Workman, 
and  it  was  presumed  that  an  anti-death 
penalty  activist  had  targeted  and  assaulted 
him. 

In  February  2004,  however.  Smith 
was  indicted  on  federal  charges  of  mak- 
ing false  statements  and  possession  of  an 
explosive.  Federal  prosecutors  accused 
him  of  staging  the  attack. 

“Investigators  went  around  and  beat 
the  bushes  trying  to  solve  this  case,”  stated 
U.S.  Attorney  Bud  Cummins.  “But  they 
concluded  that  he  did  it  to  himself.” 

Although  Dr.  Smith  went  to  trial  in 
2005,  the  jury  was  unable  to  reach  a ver- 
dict and  federal  prosecutors  declined  to 
retry  the  case.  While  Smith  did  not  testify 
during  the  trial,  local  police  officials  ap- 
peared as  witnesses  on  his  behalf. 

No  disciplinary  action  was  taken 
against  Dr.  Smith  and  he  remains  a li- 
censed forensic  pathologist,  though  he 
did  not  regain  his  job  as  medical  examiner 
for  Shelby  County.  His  testimony  and 
autopsies  have  been  used  in  hundreds 
of  criminal  cases.  Philip  Workman  was 
executed  on  May  9,  2007. 
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Influence  of  Police  and  Prosecutors 

Even  with  competent  and  profes- 
sional medical  examiners,  police  and 
prosecutors  may  exert  undue  influence 
on  their  findings  by  sharing  theories  of 
a crime  or  information  about  a suspect, 
which  may  lead  pathologists  to  tailor 
their  conclusions  to  fit  the  theory  of  law 
enforcement  officials  rather  than  the  facts 
of  a case. 

“The  medical  examiner  considers 
it  his  job  to  support  whatever  series  of 
theories  the  prosecutors  decided  to  dream 
up  rather  than  focus  on  the  objective 
truth,”  said  Eric  M.  Freedman,  a Hofstra 
Law  School  professor  who  specializes  in 
criminal  procedure  and  strategy. 

“That’s  what  I see  happening,”  agreed 
attorney  Richard  Ellis,  who  has  a client  on 
death  row  in  Texas.  “If  you  start  off  with  a 
goal  in  mind,  it  is  easy  to  get  through  only 
looking  at  signs  that  point  to  that  precon- 
ceived notion  to  how  death  occurred.” 

A case  in  point  involved  18-year- 
old  Daniel  Rocha,  who  was  shot  in  the 
back  by  Austin  police  in  2005.  An  initial 
autopsy  revealed  no  cuts  or  bruises  on 
Rocha’s  body  or  drugs  in  his  system, 
contradicting  police  claims  that  he  was 
high  and  fought  with  officers.  However, 


a second  autopsy,  performed  by  the  chief 
medical  examiner,  found  abrasions  on 
Rocha’s  right  knee  and  chin  plus  traces 
of  marijuana  in  his  system.  The  police 
chief  fired  the  officer  who  shot  Rocha  and 
the  city  paid  Rocha’s  family  $1  million  in 
December  2008. 

When  Lubbock  County,  Texas  hired 
Dr.  Sridhar  Natarajan  as  its  chief  medical 
examiner,  county  commissioners  stipu- 
lated that  he  had  to  allow  law  enforcement 
officials  to  be  present  during  all  phases 
of  autopsies.  That  would  allow  officers 
to  present  their  theory  of  the  case  to  the 
examiner  and  steer  the  investigation  in  a 
desired  direction. 

Other  pathologists  have  refused  to 
sacrifice  their  professional  reputations 
and  responsibilities.  Corinne  E.  Stern 
resigned  as  chief  medical  examiner  for  El 
Paso  County  in  2005,  citing  interference 
by  police  officials  into  her  death  investi- 
gations. Yet  Stern  was  later  criticized  for 
botching  a 2006  autopsy  in  an  Alabama 
case,  when  she  reported  a newborn  baby 
had  been  suffocated. 

The  infant’s  mother,  Bridget  Lee,  was 
charged  with  capital  murder  and  spent 
nine  months  in  jail.  Six  experts  disagreed 
with  Dr.  Stern  and  concluded  the  child 
was  stillborn  - though  three  of  those 


same  experts  had  signed  off  on  the  origi- 
nal autopsy.  The  charges  were  dismissed 
but  Stern  stood  by  her  original  report  of 
homicide  as  the  cause  of  death.  She  pres- 
ently serves  as  the  medical  examiner  for 
Webb  County,  Texas. 

Another  problem  with  forensic  pa- 
thologists is  that  judges,  juries  and  even 
defense  attorneys  often  defer  to  their 
findings,  even  when  those  findings  are 
improperly  influenced  by  police  or  pros- 
ecutors. 

“We’re  one  step  removed  from  God 
and  St.  Michael,”  said  Dr.  Glenn  Larkin, 
a former  chief  medical  examiner  in  Penn- 
sylvania, referring  to  the  fact  that  when 
examiners  make  mistakes,  such  errors  are 
likely  to  go  unquestioned. 

This  ignores  the  fact  that  in  many 
cases  a pathologist’s  determination  as  to 
how  a person  died  is  simply  an  opinion. 
It  may  be  an  opinion  based  on  the  best 
interpretation  of  the  available  evidence, 
but  it’s  still  an  opinion.  Nor  is  it  always 
an  unbiased  opinion. 

Some  medical  examiners  go  so  far 
as  to  help  the  prosecution  by  hindering 
defense  counsel’s  access  to  their  records. 
For  example,  Dr.  Roberto  Bayardo,  Travis 
County’s  chief  medical  examiner,  admit- 
ted he  never  took  notes  because  he  feared 
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Medical  Examiner  Problems  (cont.) 

they  could  be  subpoenaed. 

Why  would  presumably  impartial 
medical  examiners,  whose  work  is  based 
on  sound  scientific  methodology,  fear 
having  their  records  scrutinized  by  defense 
attorneys?  Possibly  because  the  methods 
they  use  aren’t  always  scientific. 

Use  of  “Junk”  Science 

Some  medical  examiners  use  junk 
science  - that  is,  they  base  their  factual 
conclusions  on  things  that  have  little  or 
no  basis  in  fact.  In  Tarrant  County,  for 
instance,  chief  medical  examiner  Nizam 
Peerwani  said  he  was  taught  that  bruises 
change  color  from  blue  to  purple,  with 
blue  indicating  a one-day-old  bruise  and 
purple  meaning  three-to-five  days  old. 
Although  that  was  in  his  forensic  science 
textbook,  Peerwani  said  it  has  no  scien- 
tific validity.  “This  is  absolute  rubbish,” 
he  stated.  “You  cannot  give  any  scientific 
predictive  value  to  this.” 

As  another  example,  when  medi- 
cal examiner  Corinne  Stern  found  that 
an  infant  had  been  suffocated  at  birth 
rather  than  stillborn,  which  led  to  murder 
charges  against  the  baby’s  mother,  she 
relied  on  a “floating  lung  test.”  Under  the 
test,  a newborn’s  lungs  are  removed  and 
placed  in  water;  if  they  float,  that  indicates 
the  baby  was  born  alive  and  took  breaths, 
which  filled  the  lungs  with  air.  However, 
forensics  experts  have  said  the  floating 
lung  technique  is  scientifically  invalid  be- 
cause gases  created  by  bacteria  can  cause 
the  lungs  to  float,  too. 

Additionally,  many  parents  and  care- 
givers have  been  sentenced  to  prison  for 
shaking  a baby  to  death.  The  primary  evi- 
dence used  in  such  convictions  is  bleeding 
in  the  baby’s  brain,  which  medical  examin- 
ers have  taken  to  be  proof  of  “shaken  baby 
syndrome.”  An  article  in  the  March  27, 
2004  issue  of  the  British  Medical  Journal 
described  research  related  to  this  premise 
and  found  that  it  “cannot  be  supported 
by  objective  scientific  evidence.” 

Researchers  from  the  University  of 
North  Carolina-Chapel  Hill  confirmed 
the  article’s  conclusions,  using  MRI 
studies  to  discover  minor  brain  bleeding 
in  26%  of  the  babies  they  studied.  Those 
babies  showed  no  other  signs  of  abuse  or 
trauma.  Some  researchers  now  believe 
that  the  vaginal  birth  process  may  cause 
such  brain  bleeds.  What  this  means  for 
prisoners  who  were  convicted  using  ques- 
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tionable  shaken  baby  syndrome  evidence 
is  unclear. 

“We  have  respected  people  on  both 
sides  of  the  medical  profession  speaking 
very  loudly  and  now  with  greater  and 
greater  vitriol  as  to  whether  that  theory 
is  legitimate,”  said  physicist  Thomas  Bo- 
han, president  of  the  National  Academy 
of  Sciences. 

Other  dubious  forensic  methodol- 
ogy includes  bullet  lead  comparison,  dog 
scent  lineups,  bite  mark  comparison, 
and  even  fingerprint  and  DNA  analysis. 
[See;  PLN,  Oct.  2010,  p.l].  Sometimes 
medical  examiners  apparently  make  up 
their  “expert”  conclusions,  which  have  no 
scientific  basis. 

Former  Mississippi  medical  examiner 
Steven  Hayne  testified  in  a murder  case 
“within  reasonable  medical  certainty”  that 
two  people  had  fired  a gun  that  resulted 
in  a single  fatal  bullet  wound,  based  on 
his  examination  of  the  victim’s  wound. 
As  a result,  Tyler  Edmonds,  then  14  years 
old,  was  convicted  in  2004  and  sentenced 
to  life. 

The  Mississippi  Supreme  Court 
later  reversed  his  conviction,  finding  that 
Hayne ’s  testimony  was  “speculative”  and 
“scientifically  unfounded.”  The  Court 
noted  that  “[y]ou  cannot  look  at  a bullet 
wound  and  tell  whether  it  was  made  by  a 
bullet  fired  by  one  person  pulling  the  trig- 
ger or  by  two  persons  pulling  the  trigger 
simultaneously.”  See;  Edmonds  v.  State, 
955  So.2d  787  (Miss.  2007).  Edmonds  was 
retried  in  2008  and  acquitted.  “If  anybody 
deserves  to  be  in  jail,  it’s  him,”  Edmonds 
stated,  referring  to  Dr.  Hayne. 

Hayne  is  currently  pursuing  a federal 
lawsuit  against  the  Innocence  Project, 
raising  defamation  claims  related  to 
comments  the  Innocence  Project  made  in 
a complaint  seeking  to  have  his  medical 
license  revoked.  See:  Hayne  v.  The  Inno- 
cence Project,  U.S.D.C.  (S.D.  Miss.),  Case 
No.  3:09-cv-00218-DPJ-JCS. 

Recommendations 
for  Improvements 

In  February  2009,  the  National 
Academy  of  Sciences  released  a report 
critical  of  the  flimsy  science  behind  some 
commonly-used  investigatory  techniques 
and  the  failure  of  forensics  experts  to 
acknowledge  any  uncertainty  in  their 
methods.  The  report  called  for  stan- 
dardization of  forensic  terminology  and 
development  of  quantifiable  measures  of 
accuracy  for  forensic  testing. 

“Much  research  is  needed  not  only 
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to  evaluate  the  reliability  and  accuracy 
of  current  forensic  methods  but  also  to 
innovate  and  develop  them  further,”  said 
Constantine  Gatsonis,  director  of  the 
Center  for  Statistical  Sciences  at  Brown 
University  and  co-chair  of  the  committee 
that  wrote  the  report. 

Because  a medical  examiner  may 
be  the  only  person  who  stands  between 
someone  being  wrongly  accused  of  com- 
mitting a heinous  crime,  it  is  clear  that 
forensic  pathologists  need  to  take  then- 
responsibilities  seriously  and  be  held 
publicly  accountable  for  their  evidentiary 
conclusions. 

Such  accountability  should  include 
mandatory  training;  accreditation  by 
independent  agencies;  minimum  profes- 
sional standards  for  medical  examiners; 
stringent  oversight,  including  in  regard 
to  autopsy  caseloads;  independence  from 
influence  by  law  enforcement  officials; 
and  proof  of  the  validity  of  the  scientific 
methods  upon  which  examiners  base  their 
forensic  findings. 

Given  the  enormous  power  that 
medical  examiners  wield,  and  the  life- 
and-death  decisions  they  often  make,  such 
safeguards  are  necessary  to  ensure  public 
confidence  in  this  important  part  of  our 
criminal  justice  system. 

“Reliable  forensic  evidence  increases 
the  ability  of  law  enforcement  officials  to 
identify  those  who  commit  crimes,  and 
it  protects  innocent  people  from  being 
convicted  of  crimes  they  didn’t  commit,” 
observed  Harry  T.  Edwards,  a judge  on 
the  U.S.  Court  of  Appeals  for  the  D.C. 
Circuit  and  co-chair  of  the  committee 
that  authored  the  National  Academy  of 
Sciences  report.  “Because  it  is  clear  that 
judicial  review  alone  will  not  cure  the  infir- 
mities of  the  forensic  science  community, 
there  is  a tremendous  need  for  the  forensic 
science  community  to  improve.” 

Roland  L.  Singer,  who  directs  the 
crime  lab  for  the  medical  examiner’s  of- 
fice in  Tarrant  County,  Texas,  was  more 
succinct.  “Obviously,  we’re  not  as  good 
as  they  [the  public]  think  we  are,”  he  ac- 
knowledged. P 

Sources;  Fort  Worth  Star-Telegram,  Hous- 
ton Chronicle,  Tennessean,  Associated 
Press,  http://health.state.tn.us,  www.wkrn. 
com,  www.  timesfreepress.  com,  www.  lake- 
conews,  com,  www.reason.org,  www. slate, 
com,  CNN,  affidavit  of  Dr.  Lloyd  White  in 
Ex  Parte  Swearingen  ( 9th  Judicial  District 
Court,  Montgomery  County,  Texas,  Case 
No.  99-11-06435-CR-2 ) 
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Welcome  to  our  first  issue  of 
2011.  As  we  noted  in  last 
month’s  issue,  our  second  book,  The 
Habeas  Citebook:  Ineffective  Assistance 
of  Counsel,  was  printed  and  started  ship- 
ping. We  have  already  received  a lot  of 
very  positive  feedback  from  readers  and 
reviewers  alike.  A lot  of  work  and  effort 
went  into  the  book  and  we  are  pleased  at 
the  positive  reception  it  has  received.  Or- 
dering information  for  THC  and  our  first 
book,  the  Prisoners  Guerrilla  Handbook  to 
Correspondence  Courses,  is  in  this  issue  of 
PLN.  The  Fourth  edition  of  the  Prisoners’ 
Self-Help  Litigation  Manual  has  also  been 
very  well  received. 

I would  like  to  thank  everyone  who 
has  donated  to  PLN’s  annual  fundraiser. 
If  you  have  not  yet  donated  to  PLN’s 
annual  fundraiser  it  is  not  too  late  to 
do  so.  We  appreciate  and  rely  on  reader 
support  to  carry  out  our  activities  above 
and  beyond  publishing  Prison  Legal  New s 
each  month.  Even  if  you  cannot  afford  to 
make  a donation  to  PLN  on  your  behalf, 
if  you  know  someone  who  can,  please 
encourage  them  to  do  so.  Advocacy  on 
behalf  of  prisoners  and  those  enmeshed  in 
the  criminal  justice  system  is  not  a popu- 
lar topic  and  there  is  little  in  the  way  of 
mainstream  funding  for  activities  such  as 
PLN.  Individual  donors  can  and  do  make 
a big  difference  for  a small  organization 
like  the  Human  Rights  Defense  Center, 
which  publishes  PLN. 

As  we  enter  the  New  Year  the  rights 
of  prisoners  to  receive  reading  material 
are  under  assault  like  never  before.  PLN 
is  THE  ONLY  magazine  in  the  United 
States  that  consistently  stands  up  for  the 
rights  of  prisoners  to  receive  books  and 
magazines  and  the  rights  of  publishers 
to  communicate  with  prisoners.  PLN 
has  been  banned  by  the  entire  prison 
system  of  Florida,  supposedly  because 
of  our  advertising  content.  We  are  also 
banned  in  the  entire  state  of  New  York, 
supposedly  because  we  accept  stamps 
as  payment  from  prisoners.  Which  we 
have  done  since  1990,  if  it  is  allowed  by 
the  prison  rules  where  the  subscriber  is 
located. 

Dozens  of  jails  around  the  country 
are  also  banning  all  mail  except  post- 
cards as  well  as  books  and  magazines. 
PLN  is  confronting  these  attacks  on 
our  constitutional  rights  and  those  of 
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From  the  Editor 

by  Paul  Wright 

our  readers  with  our  resources  at  hand. 
The  staff  at  the  Human  Rights  Defense 
Center,  of  which  PLN  is  a part,  have  to 
devote  a considerable  amount  of  our 
time  and  energy  to  these  First  Amend- 
ment challenges.  Lance  Weber,  our  staff 
attorney,  works  long  hours  on  prison 
and  jail  censorship  cases.  Your  support 
makes  it  possible  for  us  to  stand  up  for 
free  speech.  No  one  else  is  doing  it.  If 
you  think  prisoners  should  have  a right 
to  receive  a broad  range  of  reading  ma- 
terials and  publishers  should  have  the 
right  to  communicate  with  prisoners, 
please  support  our  efforts  to  make  that 
ideal  a reality. 

In  addition  to  censorship  litigation, 
the  HRDC  is  also  available  to  provide 
representation  to  plaintiffs  who  have  suf- 


fered catastrophic  injury  at  the  hands  of 
the  criminal  justice  system.  Typically  this 
includes  wrongful  death  cases,  suicides, 
rapes  by  staff,  whistleblower  and  wrong- 
ful conviction  cases  where  the  conviction 
has  already  been  reversed.  Because  of  our 
very  limited  resources  these  are  the  only 
types  of  cases  we  are  able  to  assist  in.  If 
you  or  someone  you  know  has  suffered 
this  type  of  serious  injury  and  need  legal 
representation,  please  contact  the  Human 
Rights  Defense  Center  at  the  same  address 
as  PLN. 

If  you  are  not  already  a subscriber  of 
Prison  Legal  News  and  you  are  receiving 
this  issue  as  a free  sample  copy,  I hope  you 
take  the  opportunity  to  subscribe.  Enjoy 
this  issue  of  PLN  and  please  encourage 
others  to  subscribe  as  well. 


Kentucky  Jail  Under  Investigation  After 
Prisoner  Dies;  Sexual  Abuse,  Financial 
Mismanagement  Also  Alleged 

by  Derek  Gilna 


The  Big  Sandy  Regional  Detention 
Center,  a jail  in  Paintsville,  Ken- 
tucky, became  the  focus  of  a Kentucky 
State  Police  investigation  after  the  death 
of  a prisoner  in  March  2009.  Addition- 
ally, a jail  guard  was  accused  of  sexual 
harassment  and  later  indicted.  Those  in- 
cidents followed  allegations  of  financial 
mismanagement  related  to  a stalled  jail 
expansion  project,  and  in  May  2010  the 
jail’s  administrator  and  the  former  chair- 
man of  the  board  that  oversees  the  facility 
were  indicted. 

Big  Sandy  prisoner  Sherry  McFad- 
din,  who  was  serving  a 90-day  sentence 
for  theft,  died  on  March  27,  2009  after 
she  contracted  a respiratory  illness 
while  held  at  the  jail.  Her  relatives  filed 
suit  in  February  2010,  alleging  that 
jail  guards  and  medical  staff  failed  to 
give  her  proper  care,  resulting  in  her 
death. 

Also  in  February,  the  jail  authority 
board  voted  to  fire  guard  Doug  Muncy  as 
a result  of  sexual  misconduct  allegations. 
Prisoner  Emeral  David  May  submitted 
a letter  stating  that  Muncy  approached 
him  at  about  2 a.m.  one  day  and  repeat- 
edly asked  him  to  “close  his  eyes  and  hold 
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out  his  hand,”  whereupon  Muncy  put  his 
penis  in  May’s  hand. 

The  next  day  May  told  other  guards 
about  the  incident,  including  Anthony 
Allen,  Arthur  Cole  and  Ranvil  Boggs, 
and  asked  to  speak  with  jail  administrator 
Henry  “Butch”  Williams,  but  was  denied. 
Allen  and  Cole  refuted  May’s  allegations, 
despite  the  statement  of  another  prisoner, 
Jason  Cooksey,  who  said  he  saw  at  least 
part  of  the  incident  involving  Muncy.  May 
has  since  filed  suit.  See:  May  v.  Muncy, 
U.S.D.C.  (E.D.  Ky.),  Case  No.  7:10-cv- 
00078-ART-EBA. 

According  to  Trooper  Mike  Goble, 
spokesman  for  the  Pikeville  post  of  the 
Kentucky  State  Police,  detectives  are  car- 
rying out  a “multifaceted”  investigation 
with  assistance  from  the  state  auditor’s 
office.  The  investigation  includes  claims 
of  financial  mismanagement,  employee 
misconduct  and  treatment  of  prisoners 
at  Big  Sandy.  The  State  Police  removed 
boxes  of  documents  from  the  jail  in  2009, 
and  employees  of  the  state  auditor’s  office 
returned  in  2010  to  examine  more  records 
at  the  facility. 

Acting  board  chairman  Jim  Kelly 
said  the  jail,  which  he  claims  has  never 
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been  audited,  has  “a  very  poorly  set-up 
system,”  and  many  expenditures  have 
never  been  thoroughly  reviewed  during 
board  meetings.  The  board  oversees  the 
regional  facility,  which  was  started  by 
Magoffin,  Martin,  Lawrence  and  John- 
son counties  as  a way  to  save  money,  but 
according  to  some  board  members  the 
jail  has  become  an  arena  for  political 
infighting. 

Recently,  board  members  were  be- 
ing reimbursed  for  mileage  costs  for 
sometimes  daily  100-mile  drives  to  visit 
the  facility;  when  an  attorney  advising 
the  board  suggested  once-a-month  visits 
would  be  more  appropriate,  the  attorney 
was  temporarily  suspended.  Kelly  also 
said  that  the  Kentucky  Department  of 
Corrections  considered  pulling  state 
prisoners  from  the  jail  because  the  facility 
employed  an  ex-felon. 

On  May  20,  2010,  John  D.  Harmon, 
64,  the  former  chairman  of  the  jail  au- 
thority board,  was  indicted  in  Johnson 
Circuit  Court  on  a felony  charge  of  theft 
over  $300.  He  is  accused  of  submitting 
unauthorized  travel  and  expense  vouch- 
ers for  reimbursements.  Also  indicted 
were  Muncy  and  jail  administrator  Henry 
Williams. 


Williams  was  charged  with  accepting 
a bribe  from  a prisoner,  a felony.  He  alleg- 
edly received  a Ford  F-150  pickup  truck 
from  an  unnamed  prisoner  in  exchange 
for  having  the  prisoner’s  wife,  who  was 
incarcerated  at  another  jail,  transferred 
to  Big  Sandy.  Harmon  is  scheduled  to  go 
to  trial  in  January  2011. 

Muncy  was  charged  with  misde- 
meanor second-degree  sexual  abuse  of  a 
prisoner,  and  it  was  revealed  that  he  had 
a history  of  official  reprimands  related  to 
“unprofessional  behavior.”  Such  behavior 
reportedly  included  lowering  his  pants  and 
attempting  to  hug  sheriff’s  employees,  us- 
ing vulgar  language,  and  exposing  himself 
to  a prisoner.  In  regard  to  the  incident 
involving  May,  Muncy  denied  that  he 
put  his  penis  in  May’s  hand,  but  admitted 
he  “dropped  [his]  trousers  ...  [and]  then 
chased  May  around”  the  unit. 

Following  Harmon’s  indictment, 
Randy  Madan  was  appointed  interim 
administrator  at  Big  Sandy.  He  cited 
“fairly  serious”  problems  at  the  facil- 
ity that  included  security-related  issues, 
problems  with  hre  safety  equipment  and 
the  jail’s  heating  and  cooling  system,  and 
financial  concerns. 

According  to  a grand  jury  report  is- 


sued with  the  indictments  in  May  2010, 
other  problems  at  the  jail  include  staff 
using  prisoners  for  “peep  shows,”  im- 
proper accounting  related  to  commissary 
funds,  lack  of  supervision  of  guards’  ac- 
tions involving  prisoners,  and  the  use  of 
prisoners  for  personal  gain  by  jail  staff 
and  their  families.  The  grand  jury  further 
accused  the  jail  authority  board  members 
of  playing  politics  and  found  they  did  not 
provide  adequate  control  or  oversight  of 
the  facility. 

The  problems  at  Big  Sandy,  Ken- 
tucky’s oldest  regional  jail,  are  yet  another 
example  of  what  happens  when  political 
opportunism  and  financial  considerations 
take  precedence  over  sound  management 
of  correctional  facilities.  The  end  result  is 
that  the  prisoners  - and  the  taxpayers  who 
foot  the  bill  - are  the  ones  who  suffer  the 
consequences. 

According  to  Bobby  Waits,  president 
of  the  Kentucky  Jailers  Association,  the 
state’s  regional  jail  system  “probably 
wasn’t  thought  through  real  well.”  Given 
the  sundry  problems  at  Big  Sandy,  that’s 
quite  an  understatement.  P 

Sources:  Lexington  Herald-Leader,  www. 
kentucky.  com,  www.  wkyt.  com 
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St.  Louis  Lockups  Violate  Constitutional  Rights,  ACLU  Asserts 

by  Mark  Wilson 


A troubling  investigative  report 
by  the  American  Civil  Liberties 
Union  of  Eastern  Missouri  (ACLU-EM) 
has  exposed  a culture  of  abuse,  corruption 
and  cover-ups  at  the  City  Justice  Center 
and  the  Medium  Security  Institution  in 
St.  Louis  (CJC/MSI). 

The  most  damning  evidence  came 
from  six  current  and  former  guards  whose 
identities  were  not  revealed  “because 
of  the  atmosphere  of  intimidation  and 
retaliation”  at  the  two  jails.  The  guards, 
including  a Captain  and  a longtime, 
nationally-certified  training  officer,  are 
referred  to  as  COl  through  C06  in  the 
report,  which  was  released  in  March  2009 
following  a two-year  investigation. 

“The  accounts  and  descriptions 
of  conditions  provided”  by  guards  and 
prisoners  at  the  jails  “lead  to  the  conclu- 
sion that  there  is  endemic  abuse  ...  and  a 
pattern  of  policy  violations  at  the  CJC/ 
MSI,”  the  ACLU-EM  found.  “Without 
an  intervention  there  is  no  reason  to  think 
that  any  of  these  conditions  are  going  to 
change.” 

Culture  of  Abuse,  Corruption  & 
Cover-Ups 

The  ACLU-EM  described  a pro- 
foundly broken,  out-of-control  system 
where  guards  routinely  subject  prisoners 
to  vicious,  unwarranted  beatings  and 
other  abuse.  The  report  also  found  elabo- 
rate cover-up  schemes.  While  the  abuse 
is  clearly  systemic,  one  particular  clique 
of  high-ranking  guards  was  cited  as  the 
most  ruthless.  Captain  Irene  Mitchell,  Lt. 
Sydney  Turner,  Lt.  Bettye  Love  and  Lt. 
Willie  McMorris  comprised  a rogue  gang 
that  “beats  people  up,  covers  it  up  and  [] 
will  get  you  fired,”  said  C02. 

Captain  Mitchell  repeatedly  and  bru- 
tally beat  Peggy  Jones,  a young  prisoner  at 
MSI,  for  several  weeks  in  2007  according 
to  C02,  who  witnessed  Mitchell  enter 
Jones’  cell  and  savagely  attack  her.  Mitch- 
ell “beat  this  child  until  it  was  pathetic” 
and  she  cried  and  pleaded  for  the  abuse 
to  stop,  recalled  the  guard.  “I  got  tired  of 
looking  at  it.” 

On  another  occasion,  a prisoner’s 
questions  prompted  Mitchell  to  order 
guards  to  “crack  their  motherfucking 
heads  open.”  Fifteen  guards  then  entered 
the  dorm  and  ruthlessly  and  indiscrimi- 
nately beat  prisoners  in  the  head  and  body 
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with  billy  clubs,  and  punched  and  kicked 
them.  “Captain  Mitchell  has  authorized 
COs  to  beat  a small  inmate  - beat  him!” 
said  C02.  “They  beat  him  down!” 

“Head  cracking”  and  “beat  downs” 
were  apparently  common  at  the  CJC/ 
MSI,  the  ACLU-EM  reported.  Jail  guard 
Dirrell  Alexander  choked  and  slammed  a 
handcuffed  prisoner  over  a stairwell,  al- 
leged C02.  Another  guard,  Paul  Tillery, 
took  a prisoner  to  an  isolated  area  and 
“busted  his  head”  with  a soap  dispenser, 
according  to  C03.  On  February  13, 
2006,  COl  found  prisoner  Samuel  Aye 
handcuffed  and  bleeding.  An  investiga- 
tion revealed  that  Lt.  Victor  Cooper  had 
failed  to  report  his  use  of  force  and  did 
not  seek  medical  attention  for  Aye. 

CJC  prisoner  Cedric  Cross  was 
brutally  beaten  by  guards  and  denied 
medical  attention.  When  he  was  released 
on  March  29,  2007,  he  was  unable  to 
walk.  Upon  arrival  at  a hospital  he 
required  emergency  surgery  to  treat  inter- 
nal bleeding  from  what  doctors  described 
as  blunt  force  injuries,  according  to  the 
ACLU-EM  report. 

C03  witnessed  Lt.  McMorris  bang 
a handcuffed  prisoner’s  head  into  some 
bars.  “Nothing  happened  to  the  Lieuten- 
ant and  to  cover  that  Lieutenant’s  ass, 
they  went  to  the  extent  of  filing  charges 
on  that  guy,  saying  that  he  assaulted  the 
officer,”  said  C03. 

On  February  15,  2007,  a 16-year- 
old,  5’5”  130  lb.  detainee  joked  about  a 
guard.  McMorris  responded  by  ordering 
several  guards  to  enter  the  juvenile’s  cell 
and  stomp  and  punch  him  in  the  face 
and  body,  according  to  COs  1 and  2.  The 
prisoner  suffered  a badly  bruised  and 
lacerated  eye  and  bruising  on  his  torso, 
which  COl  photographed.  No  action 
was  taken  against  the  guards  who  carried 
out  the  beating.  Rather,  administrators 
focused  on  COl , questioning  why  he  had 
taken  pictures  of  the  injuries. 

Lt.  Sydney  Turner  ordered  the 
guards  who  assaulted  the  juvenile  not 
to  write  individual  incident  reports.  The 
day  after  the  assault,  Lt.  Turner,  who 
witnessed  the  beating,  wrote  a report 
for  each  guard  to  sign  as  though  they’d 
written  them  themselves.  Turner  omit- 
ted and  changed  facts  in  the  reports,  the 
ACLU-EM  found.  In  June  2008,  the  ju- 
venile’s family  reported  that  guards  were 


allowing  prisoners  to  enter  his  cell  and  beat 
him  almost  nightly. 

CO 5 witnessed  Lt.  Turner  repeatedly 
abuse  and  assault  Crystal  Randle,  a suicidal 
prisoner  at  MSI.  Turner  ordered  Randle 
to  spend  up  to  15  days  nude  in  her  cell. 
Medical  staff  told  guards  to  at  least  give 
her  a gown,  but  each  time  Turner  saw  it  she 
ordered  Randle  stripped  naked  again. 

On  April  19,  2008,  Lts.  Turner  and 
Love  ordered  guards  to  initiate  three  cell 
extraction/use  of  force  incidents  against 
Randle,  at  7:35  a.m.,  8:35  a.m.  and  10:50 
a.m.  The  first  two  incidents  were  not  vid- 
eotaped. During  the  second  cell  extraction, 
Love  ordered  McMorris  and  two  other 
male  guards  to  put  Randle  in  a restraint 
chair,  but  no  use  of  force  reports  were 
written.  During  the  third  incident,  Randle 
threatened  suicide. 

Lt.  Love  and  a Correctional  Medical 
Services  (CMS)  mental  health  employee 
responded.  Guards  told  them  Randle  had 
torn  her  suicide  gown,  made  a noose,  tied 
it  around  her  neck  and  threatened  to  hang 
herself.  Love  ordered  Randle  placed  in 
a restraint  chair.  Lt.  McMorris  and  two 
guards  entered  Randle’s  cell  and  restrained 
her.  Once  she  was  put  in  the  chair,  “it  was 
simply  turned  toward  the  open  cell  door, 
clearly  exposing”  Randle’s  nudity,  before 
a medical  gown  was  placed  over  her  two 
minutes  later,  according  to  the  ACLU-EM. 
The  exposure  “was  both  prolonged  and 
unnecessary,”  said  C05. 

Reward/Retaliation  Dynamic 

Major  Russell  Brown,  Chief  of  Se- 
curity at  MSI,  determined  that  jail  staff 
had  committed  nine  policy  violations  in 
the  Randle  incident.  When  he  submitted 
his  report  to  his  supervisors,  then-Acting 
Deputy  Superintendent  Reginald  Moore 
and  Superintendent  Eugene  Stubblefield, 
however,  the  report  was  returned  to  him 
for  revision  because  it  was  “too  detailed,” 
according  to  C05.  “Lt.  Turner’s  name 
and  involvement  appeared  ...  in  too  much 
detail,”  Moore  and  Stubblefield  concluded. 
Brown  then  revised  his  report.  “While  Lt. 
Turner’s  role  is  reportedly  reduced  in  it, 
and  the  role  of  Bettye  Love  is  amplified,  it 
is  still  a damning  assessment  of ...  Randle’s 
treatment,”  the  ACLU-EM  concluded.  Yet 
“neither  Lt.  Love  nor  anyone  else  has  been 
disciplined  regarding ...  Randle.” 

Moore  and  Stubblefield  shielded  Lt. 
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Turner  and  other  guards  from  repercus- 
sions for  policy  violations,  according  to 
C04,  a Captain.  Stubblefield  reportedly 
authorized  lower-ranking  guards  “to  is- 
sue directives  to  their  superiors,”  said 
C04,  who  “believes  that  this  authority 
was  undoubtedly  a result  of  their  will- 
ingness to  cover  [up]  the  corruption  and 
the  abuses  that ...  Stubblefield  and  others 
have  allowed  to  exist  in  the  CJC/MSI,”  the 
ACLU-EM  stated.  This  “is  an  example 
of  the  reward  and  retaliation  ethic  that 
defines  the  culture  inside  CJC/MSI.” 

Guards  “who  won’t  embrace  the 
abusive  culture  that  has  been  entrenched” 
at  the  jails  “are  being  forced  out  or  penal- 
ized for  challenging  its  supporters,”  said 
C04.  Immediately  after  C04  “wrote  up 
Lt.  Turner  for  leaving  female  inmates  in  a 
medical  unit  unsupervised,”  C04’s  salary 
was  cut  by  three  percent.  Such  retalia- 
tion is  a common  theme  throughout  the 
ACLU-EM  report. 

“COs  can’t  say  anything”  about  abuse 
of  prisoners  “because  of  retaliation  from 
superiors,”  added  C03.  “I’ve  seen  them 
mess  with  them,  find  things  to  write  them 
up  about ...  suspend  them  and  try  to  de- 
mote them.”  C03  reported  that  “a  CO 
[who]  was  in  her  sixties  was  put  on  one  of 


the  worst  dorms  there”  because  she  had 
protested  prisoner  abuse.  “A  lot  of  people 
won’t  speak  up.” 

Anyone  advocating  policy  compliance 
is  fired  by  Captain  Mitchell,  said  C02.  Yet 
“those  COs  who  adapt  themselves  to” 
the  “culture  of  abuse  and  embrace  the 
systemic  cover-up  ...  are  advantaged  with 
promotions  or  other  favors  from  admin- 
istrators,” C02  stated.  “Cooperative  COs 
were  given  days  off  or  ...  alerts  prior  to 
‘random’  drug  testing,”  for  example. 

Sex,  Drugs  and  Big  Macs 

The  cover-up  culture  at  the  CJC/ 
MSI  extends  far  beyond  physical  assaults. 
“Female  COs  go  after  young  inmates 
(sexually),  and  male  COs  go  after  female 
inmates  with  coercion,”  said  C02.  “One 
CO  had  been  written  up  for  sexual  mis- 
conduct seven  or  eight  times,  but  nothing 
had  been  done  about  him  beyond  the  write 
ups.”  COs  1 and  5 agreed,  noting  that  in 
February  2009  a male  guard  was  charged 
with  repeated  sexual  abuse  of  a female 
prisoner,  but  “several  more  officers  were 
involved  in  the  wrongdoing.” 

C02  discussed  guard  involvement  in 
smuggling  contraband  that  included  illicit 
drugs,  according  to  the  ACLU-EM  report, 


saying  several  guards  gave  crack  cocaine 
to  prisoners.  “Some  COs  have  been  sus- 
pended multiple  times  for  drug  use  and 
‘some  of  them  were  sent  for  treatment 
by  the  city  but  they  came  back  doing  the 
same  thing,”’  stated  C02.  “You  know  who 
they  are....  Nothing  is  done  about  it.” 

C03  said  prisoners  are  “steadily  get- 
ting cigarettes  and  drugs.  Sometimes  it 
smells  like  a lounge.  ...  Down  there,  you 
have  well  known  [drug]  mules.  ...  Every- 
body pretty  much  knows  who  the  mules 
are  but  there  is  so  much  favoritism  [and] 
subjective  discipline.”  C03  witnessed 
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St.  Louis  Lockups  (cont.) 

guards  smuggling  in  drugs,  and  noted  that 
one  time  a large  quantity  of  marijuana 
and  black  tar  heroin  was  found  but  “there 
was  no  investigation  or  official  action  ... 
and  ‘no  one  was  reprimanded.’” 

Guards  also  allow  or  order  prisoners 
to  assault  other  prisoners,  according  to 
C02.  One  jail  guard  “was  merely  sus- 
pended for  getting  McDonald’s  food  as  a 
reward  for  inmates  who  assaulted  another 
inmate  for  him,”  C02  stated.  C03  con- 
curred, saying  guards  “coerce  inmates  into 
attacking  or  ‘jumping  on’  other  inmates,” 
according  to  the  ACLU-EM  report.  “It 
goes  on  a lot  and  when  I say  ‘jump  on,’ 
most  of  the  time  it’s  pretty  bad,”  said 
C03.  “There  was  a situation  where  nine 
guys  jumped  on  one  guy”  and  the  victim 
claimed  a guard  had  ordered  the  assault. 
C03  mentioned  another  incident  where  “a 
young  white  guy  said  a CO  was  going  to 
have  him  jumped  on  and  checked  himself 
out  of  the  dorm  because  he  feared  the  CO 
and  feared  for  his  safety.” 

Further,  even  when  CJC/MSI  guards 
don’t  order  prisoner  assaults,  they  often 
don’t  intervene  when  they  occur.  Prisoners 
“get  jumped  and  a CO  will  stand  there  and 
look,”  C03  observed.  “A  guy  was  stabbed 
up  because  no  one  was  watching.  The 
guard  was  mad  with  him  and  wouldn’t 
watch.” 

Medical  Indifference  and 
Incompetence 

The  ACLU-EM  also  found  systemic, 
callous  indifference  and  incompetence  by 
CMS  medical  staff  at  the  jails.  COs  2 and 
3 reported  that  a prisoner  who  struck  his 
head  on  something  said  “I  need  to  go  to 
medical,”  and  fell  down.  Guards  delayed 
taking  him  to  get  treatment  because  they 
believed  he  was  faking.  When  medical 
staff  finally  saw  him,  they  provided  only 
a cursory  “evaluation,”  gave  him  some 
water  and  told  him  to  walk  back  to  his 
cell.  “By  the  time  he  got  to  his  bunk,  he 
died,”  said  C02.  Another  prisoner  with  a 
head  injury  lost  his  hearing  after  he  was 
denied  treatment. 

“Nurses  are  generally  slow  to  respond 
to  inmates  who  are  sick  or  injured,”  C02 
stated.  For  example,  C02  observed  “a 
nurse’s  slow  response  to  an  inmate  who 
complained  that  he  didn’t  feel  well  and 
couldn’t  get  up.  The  inmate  went  into  a 
seizure  and  the  nurse  just  let  him  sleep 
it  off.  ‘That  kind  of  thing  happens  all 
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the  time.’” 

Another  “sadistic  practice”  of  CMS 
medical  staff  was  cited  by  the  ACLU-EM. 
“Required  medicine  is  dispensed  at  a set 
time.  C02  states  that  if  an  inmate  cannot 
physically  make  it  to  the  distribution  point 
at  the  correct  time,  they  are  not  given 
their  medicine.  This  is  true  even  for  heart 
patients.  It  doesn’t  matter  if  the  inmate  is 
slow  to  move  due  to  infirmity  or  feeble- 
ness. An  inmate  asking  for  his  medicine 
after  struggling  to  get  up  and  arriving  at 
his  door  once  the  medical  staff  has  passed 
...  is  told,  ‘No,  you  didn’t  make  it.’” 

In  April  2008,  a 29-year-old  jail  pris- 
oner was  repeatedly  vomiting.  “Instead  of 
taking  him  to  medical  they  threw  him  in 
another  holding  cell  all  by  himself  - after 
he  kept  throwing  up.  Nobody  checked  on 
him,”  said  C03.  By  the  time  he  was  discov- 
ered dead  in  his  cell  rigor  mortis  had  set  in, 
according  to  the  ACLU-EM  report. 

Similarly,  in  January  2008,  a 19-year- 
old  prisoner,  Joshua  Turner,  committed 
suicide.  “After  it  had  been  determined 
that  he  was  a risk  to  himself,”  Turner  was 
housed  in  general  population  instead 
of  a medical  observation  cell.  Nobody 
checked  on  him  for  three  days.  Following 
Turner’s  death,  guard  Sylvester  McMillan 
mockingly  said,  “‘What  suicide?  That’s  a 
figment  of  your  imagination,’  when  the 
subject  of  Turner’s  death  came  up,”  said 
C02. 

Perhaps  the  most  damning  evidence 
of  medical  neglect  was  a complaint  letter 
submitted  by  St.  Louis  Emergency  Medi- 
cal Technician  (EMT)  Christine  Seper. 
On  April  11,  2007,  LaVonda  Kimble,  a 
30-year-old  single  mother,  was  arrested 
and  detained  at  the  CJC  on  a simple  traffic 
warrant.  Her  boyfriend  posted  bond  but 
it  was  sent  to  the  wrong  jail,  delaying  her 
release  with  fatal  results. 

Kimble  suffered  an  asthma  attack 
while  in  custody  that  resulted  in  Seper  and 
EMT  Chastity  Girolami  being  called  to 
treat  her.  Girolami  said  “that  firefighters 
who  arrived  ahead  of  the  EMTs  told  her 
that  when  they  got  there,  CJC  staff  was 
trying  to  perform  CPR  by  compressing 
Kimble’s  stomach  instead  of  her  chest,” 
the  ACLU-EM  reported.  When  medics 
asked  a jail  nurse  “if  she  had  used  an 
automatic  defibrillator  to  try  to  restore 
Kimble’s  heartbeat,  ‘She  just  looked  at  us 
and  asked  us  what  we  were  talking  about.’ 
The  medical  care  was  ‘substandard  at 
best,”’  Girolami  wrote. 

CJC  guards  also  delayed  letting  the 
EMTs  into  the  facility,  and  distracted  and 
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interfered  with  them.  “The  medics  twice 
asked  the  CO  to  ‘back  off,”’  but  “she  kept 
persisting  and  finally  my  partner  informed 
the  staff  that  this  patient  was  in  cardiac 
arrest  and  basically  dying  and  they  would 
have  to  wait,”’  said  Girolami.  “The  staff 
was  surprised  at  this.  They  didn’t  know 
the  patient  was  in  cardiac  arrest.” 

Kimble  died  at  a hospital  an  hour 
later.  “The  initial  delay  was  detrimen- 
tal to  the  patient’s  outcome,”  Girolami 
noted.  Kimble’s  family  later  filed  a lawsuit 
against  CMS.  “People  don’t  generally  die 
of  an  asthma  attack  when  they  go  to  the 
hospital,”  said  John  Scott  Wallach,  an 
attorney  representing  the  family.  “I  fully 
believe  our  evidence  will  show  if  she  was 
treated  properly,  she  would  have  been 
fine.” 

Jail  staff  handled  the  Kimble  incident 
as  per  their  usual  practice:  they  falsified 
reports.  “Those  official  CJC  records  show 
LaVonda  Kimble  was  given  Albuterol  to 
ease  her  breathing  three  separate  times 
while  she  was  in  the  CJC,”  the  ACLU-EM 
stated.  However,  the  “medical  examiner 
ran  a special  toxicology  test  specifically 
looking  for  the  presence  of  Albuterol  in 
Kimble’s  body  during  an  autopsy  and 
found  none,  a finding  inconsistent  with  the 
CJC  records  showing  three  doses.” 

Not  surprisingly,  an  internal  investi- 
gation by  jail  officials  found  “no  evidence 
that  the  Division  of  Corrections  violated 
any  policies  or  procedures.”  The  wrong- 
ful death  suit  filed  by  Kimble’s  estate  is 
scheduled  to  go  to  trial  on  January  31, 
2011.  See:  Davis  v.  Correctional  Medical 
Services,  22nd  Judicial  Circuit  Court  (St. 
Louis,  MO),  Case  No.  0822-CC09706. 

Inhumane  Conditions 

Overcrowding  is  a persistent  problem 
at  the  CJC/MSI,  according  to  COs  1 and 
5.  It  “is  so  severe  that  inmates  are  regularly 
forced  to  sleep  under  beds  and  toilets,” 
said  COl.  “Mats  and  steel  inside  the 
facility  are  not  regularly  sanitized;  vomit 
and  human  feces  are  sometimes  found  ... 
where  inmates  are  housed,”  COs  1 and  2 
reported. 

“In  some  cells  there  would  be  inmates 
[who]  were  sick  or  injured  who  had  been 
left  alone  in  that  condition,  and  because 
of  their  sickness  or  injury  they  were  not 
mobile  enough  to  use  the  toilet  without 
assistance,”  an  unnamed  prisoner  stated. 
He  witnessed  other  prisoners  sleeping  “in 
their  own  feces  and  urine  for  days  and 
were  refused  help  by  COs.”  One  guard 
told  a prisoner,  “I’m  not  touching  you  - 
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you  need  to  ask  somebody  else  ...  to  help 
you  get  cleaned  up  ...  I’m  not  cleaning 
up  anything  in  there,”  according  to  the 
ACLU-EM. 

“Staph  infection  is  everywhere,”  said 
C02,  noting  that  filth  and  disease  are 
a major  issue  at  the  jails.  COl  agreed, 
saying  “staph  infection  is  an  ever-present 
health  risk  ...  and  outbreaks  of  staph  and 
other  communicable  diseases  have  been  an 
ongoing  problem.”  One  unidentified  pris- 
oner reported  seeing  “inmates  [who]  have 
had  fingers,  toes,  and  legs  amputated  as  a 
result  of  getting  staph  in  that  place.” 

The  ACLU-EM  report  found  that 
“staph  infection  has  been  identified  as 
a serious  problem  in  the  CJC/MSI.  It  is 
also  a public  health  risk,”  because  released 
prisoners  return  to  the  community.  “With 
them  comes  the  ever-increasing  potential 
for  the  spread  of  this  disease  in  the  general 
population.  Particular  strains  of  staph 
infection  can  be  life  threatening.” 

Substandard  Training 

C06,  a longtime  guard  and  former 
CJC/MSI  training  supervisor  certified 
by  the  National  Institute  of  Corrections 
(NIC),  had  helped  write  some  of  the  jails’ 
policies,  according  to  the  ACLU-EM 


report.  C06  stated  the  obvious,  insisting 
“that  training  for  CJC/MSI  personnel  is 
and  has  been  dangerously  substandard 
for  years.” 

Many  jail  employees  have  not  “been 
trained  properly  in  five  years  on  direct 
supervision,  interpersonal  communica- 
tion skills,  firearms,  first  aid  and  CPR,” 
C06  said.  “There  has  been  no  training 
beyond  just  passing  out  written  policy  to 
staff  and  leaving  them  with  it.”  C06  “got 
out  of  training  because  it  was  a neglected 
aspect  of  the  necessary  functions  of  CJC / 
MSI  - it  became  sub  par,”  the  report  states. 
The  training  that  guards  receive  “is  not 
training  as  required  by  the  U.S.  Justice 
Department  or  the  NIC.” 

Superintendent  Stubblefield  ignored 
C06’s  complaints  that  jail  staff  were 
undertrained  and  that  there  were  “no  ac- 
curate records  of  testing  proficiency,”  the 
ACLU-EM  said.  “Policy  violations  and 
the  resulting  rights  violations  they  pro- 
duce ...  are  standard  operating  procedure 
at  CJC/MSI,”  C06  concluded. 

“It’s  Just  Not  Right” 

“Given  the  nature  of  the  environment 
at  the  CJC/MSI  it  is  remarkable  that  any 
information  was  provided  at  all”  for  the 


report,  and  “this  preliminary  investigation 
most  likely  presents  a significantly  lesser 
part  of  the  whole  picture  of  abuse  inside 
the  walls  of  the  CJC/MSI,”  the  ACLU- 
EM  wrote. 

“It’s  just  not  right,  these  people  are 
human  beings,”  offered  all  but  one  of 
the  six  current  and  former  guards  who 
came  forward  to  describe  abuses  and 
deficiencies  at  the  St.  Louis  jails.  Yet  lo- 
cal authorities  have  failed  to  intervene. 
Besides,  an  internal  audit  would  serve 
no  useful  purpose  “given  the  culture  of 
threats  and  retaliation  which  would  most 
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St.  Louis  Lockups  (cont.) 


likely  keep  information  from  surfacing,” 
the  ACLU-EM  noted. 

Suggesting  action  by  “the  United 
States  Justice  Department,  the  U.S. 
Attorney’s  Office,  and  others,  to  force 
compliance  with  the  Constitution,”  the 
ACLU-EM  observed  that  “[s]ome  com- 
bination of  independent  investigation, 
oversight,  litigation,  and  advocacy  must 
compel  the  reforms  required”  at  the  CJC/ 
MSI. 

St.  Louis  officials  largely  rejected 
the  ACLU-EM’s  report,  and  Superinten- 
dant  Stubblefield  was  quoted  as  saying 
it  was  “not  a credible  document.”  The 
reliance  on  anonymous  sources  was  used 
to  downplay  the  report  despite  fears  of 
retaliation  by  jail  staff  who  came  forward 
and  the  fact  that  one  of  the  sources,  COl, 
later  revealed  himself  to  be  former  guard 
Darius  Young. 

While  it  would  be  easy  to  attribute 
the  problems  reported  at  the  jails  to  pris- 
oners’ rights  advocates  and  disgruntled 
employees,  some  validation  of  the  ACLU- 
EM  report  came  with  the  arrests  of  three 
jail  guards  in  June  2009.  Guards  James 
Lamont  Moore,  Peggy  Lynn  “Pumpkin” 
O’Neal  and  Marilyn  Denise  “Peaches” 
Brown  were  charged  with  smuggling 
heroin  into  the  CJC  - a problem  that  the 
ACLU-EM  had  specifically  cited. 

The  trio  of  guards  eventually  pleaded 
guilty.  James  was  sentenced  in  October 

2009  and  received  a 24-month  prison  term 
and  two  years  on  supervised  release,  while 
O’Neal  and  Brown  were  sentenced  in  May 

2010  - O’Neal  to  30  months  in  prison  and 
2 years  on  supervised  release,  and  Brown 
to  3 years’  probation. 

Assistant  U.S.  Attorney  Hal  Gold- 
smith criticized  the  ACLU-EM  for 
issuing  its  report  on  abuses  at  the  CJC/ 
MSI  without  first  contacting  law  enforce- 
ment authorities,  saying  the  organization 
had  jeopardized  the  joint  police/federal 
undercover  operation  that  resulted  in  the 
arrests.  ACLU-EM  program  associate 
Reditt  Hudson  said  they  were  more  con- 
cerned about  the  safety  of  prisoners  than 
the  sting  operation. 

Indeed,  if  the  U.S.  Attorney’s  Office 
was  serious  about  addressing  systemic 
problems  at  St.  Louis  jails,  it  would  in- 
vestigate the  brutality,  cover-ups,  poor 
medical  care,  retaliation  and  other  abuses 
cited  in  the  ACLU-EM  report  rather  than 
prosecute  a handful  of  guards  for  smug- 
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gling  drugs.  Apparently,  though,  federal 
prosecutors  have  other  priorities. 

Deficient  Medical  Care  Continues 

Medical  care  at  the  CJC/MSI  ap- 
parently has  not  improved  since  the 
ACLU-EM  report  was  issued.  Prisoner 
Courtland  Lucas,  31,  collapsed  and  died 
due  to  heart  failure  on  May  25,  2009, 
while  jail  prisoner  Vanessa  Evans,  37,  died 
in  November  2010  after  she  had  trouble 
breathing.  Evans  had  a history  of  asthma, 
and  her  family  claimed  jail  staff  did  not 
provide  adequate  treatment. 

On  November  18,  2010  the  ACLU- 
EM  filed  suit  in  federal  court  on  behalf  of 
an  HIV-positive  prisoner,  identified  only 
as  John  Doe.  According  to  the  complaint, 
which  names  Superintendent  Stubblefield, 
other  jail  staff  and  CMS  as  defendants, 
Doe  was  held  at  both  the  CJC  and  MSI. 
When  he  arrived  at  the  jail  in  March  2010 
he  informed  staff  about  his  HIV  status 
and  told  them  he  needed  his  prescribed 


In  the  world  of  Maricopa  County 
Sheriff  Joe  Arpaio,  safety  and  secu- 
rity demand  that  male  prisoners  wear  pink 
underwear.  Indeed,  this  is  so  important  to 
Arpaio  and  his  staff  that  detainees  who  re- 
fuse to  change  into  pink  underwear  when 
ordered  to  do  so  are  forcibly  stripped  by 
jail  guards. 

At  least  that’s  what  happened  to 
Eric  Vogel,  a diagnosed  paranoid  schizo- 
phrenic who  had  a violent  altercation 
with  Maricopa  County  jailers  at  the 
now-closed  Madison  Street  Jail  because 
he  refused  to  wear  pink  underwear.  He 
reportedly  thought  the  guards  were  dress- 
ing him  as  a woman  as  a prelude  to  being 
gang-raped.  Vogel,  36,  died  of  a heart 
attack  about  a month  later  in  December 
2001,  after  he  had  been  released  and  was 
in  a state  of  depression  over  his  treatment 
at  the  jail. 

Vogel’s  estate  filed  a wrongful  death 
suit  seeking  $100,000  in  damages.  The 
complaint  alleged  that  the  failure  on  the 
part  of  Sheriff  Arpaio  and  his  staff  to 
take  into  consideration  Vogel’s  mental  ill- 
ness and  fear  of  wearing  pink  underwear 
constituted  discrimination  and  deliberate 
indifference  towards  the  mentally  ill. 

Unfortunately,  the  jury  never  got 
to  hear  any  pink  underwear-related 
testimony.  In  a pre-trial  ruling  that  ef- 
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medications.  Although  his  doctor  faxed 
his  records  to  the  jail,  Doe  did  not  receive 
his  medication. 

On  his  eleventh  day  in  custody  he 
was  given  Tylenol;  he  did  not  get  his  HIV 
medication  until  17  days  after  his  arrival 
at  the  jail.  His  treatment  was  sporadic 
during  the  rest  of  his  incarceration  and  he 
sometimes  did  not  receive  his  medication. 
While  deputy  city  counselor  Nancy  Kis- 
tler  refuted  the  claims  in  the  lawsuit  and 
said  Doe  had  “received  adequate  medical 
care  consistent  with  his  constitutional 
rights,”  ACLU-EM  legal  director  Tony 
Rothert  called  the  deficient  medical  care 
at  the  jail  “inexcusable.”  See:  Doe  v.  City 
of  St.  Louis,  U.S.D.C.  (E.D.  Mo.),  Case 
No.  4:10-cv-02158-JCH.  PI 

Sources:  “Suffering  in  Silence:  Human 
Rights  Abuses  in  St.  Louis  Correctional 
Centers,’’  ACLU  of  Eastern  Missouri 
(2009);  St.  Louis  American;  St.  Louis 
Post-Dispatch 


fectively  gutted  the  plaintiff’s  case,  U.S. 
District  Court  Judge  Earl  Carroll  sided 
with  defense  attorneys  in  excluding  all 
such  evidence.  If  that  weren’t  enough, 
Carroll  also  dismissed  the  wrongful  death 
claim.  Not  surprisingly  the  jury  returned 
a verdict  in  favor  of  the  defendants  fol- 
lowing a week-long  trial  that  ended  on 
February  5,  2010.  That  it  took  the  jury 
a day-and-a-half  to  reach  a verdict  was, 
perhaps,  given  Judge  Carroll’s  pre-trial 
rulings,  a testament  to  the  persuasive 
efforts  of  attorney  Joel  B.  Robbins,  who 
represented  Vogel’s  estate. 

Said  Robbins,  “Maybe  the  pink  un- 
derwear routine  is  kind  of  funny  when  it 
happens  to  a tough  guy  who  beat  up  his 
wife  or  whatever.”  On  a more  sobering 
note  he  added,  “But  Eric  was  absolutely 
terrified  by  this,  and  he  was  extremely  seri- 
ously mentally  ill.  That’s  not  so  funny.” 

Nor  is  the  fact  that  a prisoner  appar- 
ently died  to  satisfy  the  whims  of  a sheriff 
and  his  staff  who  demand  that  detainees 
wear  pink  underwear.  To  add  insult  to 
Vogel’s  death,  costs  of  $11,885.66  were 
taxed  against  his  estate.  The  case  is  cur- 
rently on  appeal.  See:  Wagner  v.  Maricopa 
Countv,  U.S.D.C.  (D.  Ariz.),  Case  No. 
2:07-cv-00819-PHX-EHC.  P 

Source:  Phoenix  New  Times 
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California  Prison  Settles  Prisoner’s  Excessive  Force  Suit  for  $15,000 


On  January  28,  2010,  California 
prisoner  Garrison  S.  Johnson, 
proceeding  pro  se,  signed  a settlement 
agreement  to  resolve  a federal  lawsuit  he 
had  filed  pursuant  to  42  U.S.C.  § 1983, 
claiming  violations  of  his  civil  rights 
by  officials  with  the  California  Depart- 
ment of  Corrections  and  Rehabilitation 
(CDCR). 

Johnson  had  brought  suit  in  October 
2005,  alleging  that  five  months  earlier, 
while  housed  at  California  State  Prison- 
Corcoran,  he  was  repeatedly  beaten 
and  then  pepper  sprayed  and  “torched” 
with  hot  water  by  CDCR  guards  who 
escorted  him  first  from  the  dining  hall 
to  a program  office  and  afterwards  to 
administrative  segregation.  Although 
the  reason  for  the  beatings  was  unclear, 
Johnson  alleged  a pattern  and  practice  of 
guards  using  excessive  force  at  Corcoran, 
specifically  targeting  African-American 
prisoners  as  they  left  the  dining  hall  fol- 
lowing meals. 

Johnson  claimed  that  as  a result 
of  the  assaults  he  sustained  head  and 
eye  injuries;  he  also  said  he  was  denied 
medical  treatment.  When  he  filed  a staff 
complaint  against  the  officers  who  had 
allegedly  beaten  him,  Johnson  received  a 
rule  violation  for  filing  a false  complaint. 
He  was  found  guilty  and  assessed  a loss 
of  20  days  of  behavior  credits.  [PLN 
readers  should  note  that  in  Chaker  v. 
Crogan,  428  F.3d  1215  (9th  Cir.  2005), 
the  Ninth  Circuit  invalidated,  on  First 
Amendment  grounds,  the  CDCR  regula- 
tion which  formerly  allowed  officials  to 
punish  prisoners  for  allegedly  false  staff 
complaints]. 

The  district  court  screened  out 
Johnson’s  equal  protection  and  First 
Amendment  retaliation  claims,  the  latter 
because  it  was  barred  by  Heck  v.  Hum- 
phrey, 512  U.S.  477  (1994).  The  court 
allowed  his  complaint  to  proceed  on 
Eighth  Amendment  claims  of  excessive 
force  and  deliberate  indifference  to  serious 
medical  needs. 

The  CDCR  agreed  to  settle  the  case. 
Under  the  terms  of  the  settlement.  Gar- 
rison was  to  receive  $15,000;  further, 
the  CDCR  agreed  to  expunge  the  rule 
violation  report  and  restore  the  20  days 
of  behavior  credits  forfeited  as  a result 
of  that  rule  violation.  The  CDCR  did 
not  admit  liability.  The  parties  signed  a 
stipulation  of  voluntary  dismissal  with 
prejudice  pursuant  to  Federal  Rule  of 
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Civil  Procedure  4 1 (a )(1 )( A)(ii ). 

On  August  27, 2010,  however,  Johnson 
filed  a motion  to  enforce  the  settlement, 
informing  the  district  court  that  the 
CDCR  had  “not  deposited  the  $15,000 
into  Plaintiff’s  inmate  trust  account” 
within  150  days  of  the  settlement,  as 


agreed.  The  court  ordered  the  defendants 
to  respond  to  the  motion;  they  did  so  in 
October  2010,  noting  that  the  $15,000 
had  since  been  paid  to  Johnson  after  he 
filed  his  motion.  See:  Johnson  v.  Hickman, 
U.S.D.C.  (E.D.  Cal.),  Case  No.  l:05-cv- 
01340-LJO-GSA.  ¥% 


Texas  Capital  Defendants  with  Hired 
Attorneys  Rarely  Receive  Death  Sentences 

by  Matt  Clarke 


In  February  2010,  the  American 
Constitution  Society  for  Law  and 
Policy  (ACS)  published  an  issue  brief  on 
the  relationship  between  hired  defense 
counsel  and  the  death  penalty.  The  brief 
concluded  that  defendants  charged  with 
a capital  crime  who  hired  a private  at- 
torney, even  if  only  for  a portion  of 
the  criminal  proceedings,  had  a greatly 
reduced  chance  of  receiving  a death 
sentence. 

The  ACS  chose  Harris  County, 
Texas,  which  contains  Houston  and  its 
environs,  as  the  location  for  the  study. 
Harris  County  is  the  largest  jurisdiction 
in  the  nation  that  uses  individual  attorneys 
appointed  by  a judge  for  indigent  defense 
instead  of  a public  defender  system.  That 
same  system  is  used  in  252  of  Texas’  254 
counties.  Harris  County  is  also  the  capitol 
of  capital  sentencing,  with  112  executions 
resulting  from  convictions  in  the  county 
since  the  death  penalty  was  reinstated  in 
1976.  The  only  jurisdiction  in  the  U.S. 
with  more  executions  than  Harris  County 
is  the  entire  state  of  Texas. 

An  indigent  defense  system  that  uses 
judge-appointed  counsel  selected  from 
the  private  bar  has  many  shortcomings. 
When  appointed  defense  attorneys  are 
paid  a flat  fee  on  a per-case  basis,  they 
may  be  tempted  to  skip  on  preparation 
hours  and  try  to  keep  the  trial  as  short  as 
possible.  Support  services,  which  must  be 
approved  by  the  judge,  may  be  denied  or 
insufficiently  funded  since  judges  are  pres- 
sured by  county  commissioners  to  reduce 
indigent  defense  costs.  The  judges  are  also 
elected  which  adds  to  the  pressures  to 
short  change  the  defense. 

Further,  appointed  counsel  may 
become  beholden  to  the  trial  judges  who 
assign  them  to  cases  and  pay  their  fees, 
creating  a patronage  system  for  future 
appointments  that  discourages  attorneys 


from  putting  up  a vigorous  defense  for 
fear  of  alienating  the  appointing  judge. 
Judges  may  also  tend  to  appoint  friends 
and  political  supporters  rather  than  the 
best  qualified  attorneys.  [See:  PLN,  Sept. 

2010,  p.28]. 

In  1991,  Harris  County  instituted  a 
capital  certification  program  for  lawyers 
who  represent  defendants  in  death  pen- 
alty cases,  requiring  minimum  levels  of 
criminal  trial  experience,  percentage  of 
practice  devoted  to  criminal  law,  and  prior 
capital  and  first-degree  felony  trial  experi- 
ence, combined  with  passing  a qualifying 
examination  and  participating  in  annual 
continuing  education,  before  an  attorney 
could  be  appointed  to  a capital  case.  This 
certification  program  became  a statewide 
model. 

Despite  efforts  to  reform  the  system 
of  appointment  of  attorneys  in  capital 
cases,  the  ACS  study  clearly  shows  that 
problems  remain.  When  appointed  capital 
counsel  requests  support  services,  32%  of 
such  requests  are  denied.  Many  of  the  re- 
quests that  are  approved  are  insufficiently 
funded.  According  to  Harris  County 
judges,  40%  report  that  their  judicial  peers 
consider  whether  a lawyer  is  a friend,  35% 
consider  whether  the  lawyer  is  a political 
supporter,  and  30%  consider  whether  the 
lawyer  made  a political  contribution  to 
the  judge’s  election  campaign  when  con- 
sidering whether  to  appoint  a particular 
attorney  to  a capital  case. 

These  kinds  of  problems  indicate  that 
it  would  be  more  likely  for  a defendant 
with  appointed  counsel  to  receive  the 
death  penalty.  Of  the  504  adult  defendants 
indicted  for  capital  murder  in  Harris 
County  between  1992  and  1999,  prosecu- 
tors sought  the  death  penalty  in  129  cases 
that  went  to  trial,  securing  98  capital  sen- 
tences. Prosecutors  sought  a life  sentence 
in  218  other  cases  that  went  to  trial  and 
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plea  bargained  the  remaining  157. 

Counsel  was  appointed  to  represent 
the  defendant  for  the  entire  case  in  369 
cases  (appointed);  attorneys  were  hired 
by  the  defendant  for  the  entire  case  in  3 1 
cases  (hired);  and  attorneys  were  hired 
for  only  a portion  of  the  case  in  104 
cases  (mixed).  Prosecutors  sought  the 
death  penalty  in  3%  of  the  hired  cases, 
26%  of  the  mixed  cases  and  27%  of  the 
appointed  cases.  Thus,  the  involvement 
of  hired  counsel  greatly  reduced  the 
chance  that  a defendant  would  face  the 
death  penalty. 

In  the  cases  in  which  the  death  penalty 
was  sought,  none  of  the  defendants  with 
hired  counsel  received  the  death  penalty. 
In  contrast,  56%  of  the  defendants  in  the 
mixed  cases  and  82%  in  the  appointed 
cases  were  sentenced  to  death.  The  total 
outcome  of  both  stages  of  prosecution 
was  that,  for  all  504  cases,  0%  of  the 
defendants  with  hired  counsel,  14%  of 
defendants  with  mixed  counsel  and  23% 
of  defendants  with  appointed  counsel 
received  death  sentences. 

Similar  disparities  were  discovered  in 
regard  to  acquittal  rates.  Of  the  cases  in 
which  the  death  penalty  was  sought,  30% 
of  defendants  with  hired  counsel,  0%  of 
those  with  mixed  counsel  and  2%  of  those 
with  appointed  counsel  were  acquitted 
at  trial. 

Critics  of  the  death  penalty  claim  that 
only  the  wealthy  can  afford  top-notch  at- 
torneys and  thus  escape  death  sentences; 
i.e.,  capital  punishment  is  applied  to  those 
without  capital.  The  ACS  study  did  not 
bear  that  out.  Instead,  it  was  noted  that 
all  of  the  capital  case  defendants  in  the 


study  appeared  to  be  uniformly  poor,  and 
hired  attorneys  were  apparently  retained 
by  friends  and  family  who  pooled  their 
financial  resources.  Thus  the  death  penalty 
was  only  sought  against  poor  people  but 
only  imposed  on  those  poor  people  un- 
able to  drum  up  the  money  for  adequate 
privately  hired  legal  representation. 

The  ACS  study  argues  strongly  for 
the  establishment  of  a system  of  public 
defenders  in  Harris  County,  stating  that 
public  defender  offices  with  specialized 
capital  defense  sections  have  a much 
higher  success  rate  than  appointed  attor- 
neys in  defending  against  death  penalty 
prosecutions.  The  ACS  issue  brief  is  avail- 
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$16  Million  Award  Upheld  in  Wrongful  Conviction 
Resulting  from  Undisclosed  Evidence  and  Relationship 


The  Eighth  Circuit  Court  of  Ap- 
peals has  affirmed  a $16  million 
jury  verdict  in  a civil  rights  action  that 
alleged  a police  detective  had  violated 
the  due  process  rights  of  a defendant 
convicted  of  child  molestation  by  not 
preserving  the  victim’s  diary  as  evidence 
and  by  failing  to  disclose  his  romantic  re- 
lationship with  the  defendant’s  wife,  who 
was  the  victim’s  mother. 

Shortly  after  Theodore  White,  Jr. 
married  Tina  McKinley,  he  adopted  her 
two  children,  Jami  and  Danny.  Originally, 
the  children’s  birth  father  refused  to  termi- 
nate his  parental  rights.  An  acquaintance 
of  Tina’s  said  that  Tina  had  told  her  the 
father  agreed  to  the  termination  after 
Tina  threatened  to  charge  him  with  child 
molestation  if  he  did  not  cooperate. 

Financial  difficulties  led  to  marital 
problems  for  Theodore  and  Tina  in  1997. 
In  September  1997,  Tina  and  the  children 
packed  White’s  belongings  into  garbage 
bags  and  put  them  in  the  garage.  Upon 
arriving  home  to  find  the  garage  door  to 
the  kitchen  barricaded,  White  broke  down 
the  door.  Tina  told  police  that  he  shoved 
her  but  the  children  refuted  that  story. 

On  March  26,  1998,  Tina  reported 
to  police  in  Lee’s  Summit,  Missouri  that 
White  had  been  molesting  Jami,  who  was 
12  years  old  at  the  time.  Detective  Rich- 
ard McKinley  was  assigned  as  the  lead 
investigator,  which  was  his  typical  role 
for  such  cases. 

During  the  investigation,  McKinley 
found  Jami’s  diary.  It  described  White  as 
a good  father  and  expressed  her  wishes 
that  he  would  spend  more  time  with  her. 
There  were  no  statements  to  indicate  abuse 
of  any  kind.  Rather  than  seize  the  diary  as 
exculpatory  evidence,  McKinley  returned 
it  and  it  ultimately  disappeared. 

McKinley  then  violated  a “very  seri- 
ous” police  departmental  rule  by  taking 
the  unusual  step  of  meeting  with  Jami 
and  discussing  the  sexual  abuse  allega- 
tions with  her  in  advance  of  a required 
interview  by  the  Center  for  Protection  of 
Children,  which  takes  a videotaped  state- 
ment from  the  child  that  is  used  at  trial. 
McKinley  never  disclosed  his  discussion 
with  Jami  to  prosecutors. 

Finally,  in  June  1998,  McKinley 
and  Tina  revealed  they  had  a romantic 
relationship  that  did  not  begin  until  after 
charges  against  White  had  been  filed. 
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Based  upon  that  representation,  prosecu- 
tors decided  not  to  advise  defense  counsel 
of  the  relationship.  However,  the  truth  of 
the  matter  was  that  the  relationship  had 
begun  before  charges  were  filed  against 
White,  and  Tina  told  a co-worker  she 
was  involved  with  a police  officer  who 
“was  helping  her  to  get  a divorce  from  her 
husband,  to  get  rid  of  him.” 

At  his  first  criminal  trial.  White  was 
convicted  of  12  counts  of  child  molestation. 
He  fled  the  country  and  traveled  to  Costa 
Rica  before  sentencing,  but  was  later  caught 
and  extradited  to  the  U.S.  The  Missouri 
Court  of  Appeals  reversed  his  conviction 
based  on  McKinley’s  failure  to  seize  the 
exculpatory  diary.  See:  State  v.  White,  81 
S.W3d  561  (Mo.Ct.App.  2002).  A second 
trial  resulted  in  a hung  jury,  and  an  acquit- 


The  U.S.  Department  of  Justice  is 
conducting  an  investigation  into 
military  contracts  issued  to  ArmorSource, 
an  Ohio  company,  and  then  subcontracted 
to  Federal  Prison  Industries  (FPI),  com- 
monly known  as  UNICOR,  following 
the  recall  of  44,000  potentially  defective 
combat  helmets.  According  to  U.S.  Rep- 
resentative Chris  Carney,  “FPI  has  not 
met  protective  standards,  nor  has  it  met 
required  deadlines  in  its  production  of 
these  crucial  helmets  ...  and  we  can’t  wait 
any  longer  to  protect  our  troops.” 

The  44,000  helmets,  which  were  re- 
called on  May  14,  2010,  were  part  of  a 
600,000  helmet  contract  for  the  U.S.  Army 
and  100,000  lightweight  helmets  for  the 
U.S.  Marine  Corps.  The  contracts  are  now 
in  question  as  a result  of  the  recall,  as  the 
helmets  failed  ballistics  testing. 

At  around  the  same  time  that  Rep. 
Carney  added  an  amendment  to  the 
National  Defense  Authorization  Bill  that 
would  force  UNICOR  to  submit  to  com- 
petitive bidding,  UNICOR  suspended 
helmet  production  and  agreed  to  waive 
preferential  status  that  gives  it  the  right  of 
first  refusal  on  U.S.  government  contracts. 
“Our  military  men  and  women  deserve 
only  the  best  equipment  and  it  has  become 
clear  that  Federal  Prison  Industries  cannot 
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tal  was  returned  at  a third  trial  in  February 
2005.  Pending  the  retrials  and  appeals. 
White  spent  over  five  years  in  prison. 

He  then  filed  a civil  rights  action 
against  McKinley  and  Tina.  The  jury 
found  that  White’s  right  to  a fair  trial  had 
been  violated  as  a result  of  McKinley’s 
failure  to  preserve  the  diary  and  the  non- 
disclosure of  his  romantic  relationship 
with  Tina.  White  was  awarded  $14  million 
in  actual  damages  plus  punitive  damages 
of  $1  million  each  against  McKinley  and 
Tina,  for  a total  award  of  $16  million. 

McKinley  appealed  the  finding  of 
liability  and  punitive  damage  award,  but 
the  Eighth  Circuit  affirmed  both  liability 
and  damages  in  a May  17,  2010  ruling. 
See:  White  v.  McKinley,  605  F.3d  525  (8th 
Cir.  2010),  cert,  denied. 


meet  the  standards  required  in  manufactur- 
ing helmets,”  Rep.  Carney  stated. 

It  is  not  widely  known  that  UNICOR 
utilizes  poorly  paid  and  often  indifferently 
supervised  prisoners  to  manufacture  not 
only  goods  for  use  in  the  federal  prison 
system,  but  also  products  that  are  in 
direct  competition  with  private-sector 
businesses.  In  the  past  UNICOR  has  ob- 
tained multiple  contracts  to  make  ballistic 
helmets  for  the  U.S.  military,  and  in  2007 
it  was  awarded  a non-competitive  Army 
contract  pursuant  to  a provision  in  federal 
procurement  regulations. 

UNICOR  was  awarded  another 
non-competitive  contract  in  2008,  which 
comprised  100%  of  the  helmet  needs  for 
the  U.S.  Marine  Corps  and  effectively  shut 
out  private  industry.  According  to  Rep. 
Carney’s  office,  in  both  cases  UNICOR’s 
products  failed  to  pass  first  article  testing 
- the  process  that  is  designed  to  ensure  the 
equipment  meets  specifications  - and  after 
an  18-month  delay,  not  a single  acceptable 
helmet  had  been  delivered. 

“Because  the  inmates  were  making 
the  helmets,  the  cost  was  down,  but  the 
main  concern  was  the  product  being 
substandard,”  said  Rep.  Carney.  He  also 
was  critical  of  the  fact  that  UNICOR  was 
awarded  the  contracts  during  a time  when 
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UNICOR-Made  Military  Helmets  Recalled, 
Production  Suspended 

by  Derek  Gilna 


the  industrial  and  manufacturing  sec- 
tions of  the  U.S.  economy  were  shedding 
private-sector  jobs.  “At  a time  when  out- 
economy  is  rebounding,  there  are  other 
private  firms  eager  and  able  to  take  on 
this  important  work,  which  will  lead  to 
the  creation  of  crucial  jobs  in  the  United 
States,”  Rep.  Carney  noted. 

Another  problematic  issue  with  the 
UNICOR  helmet  recall  was  that  the 
military  was  unable  to  track  where  the 
recalled  helmets  had  been  sent.  “We  don’t 
know  where  they  are,”  said  Brigadier  Gen. 
Pete  Fuller.  “So  they  could  be  on  some 
soldiers’  head  in  either  Iraq  or  Afghani- 
stan. They  could  also  be  anywhere  else  in 
the  world.” 

In  calling  for  an  investigation  by 
the  Department  of  Justice,  Rep.  Carney 
stated,  “It  is  time  to  more  thoroughly  ex- 
amine the  awarding  of  military  contracts 
to  Federal  Prison  Industries.  This  is  the 
latest  in  a series  of  troubling  develop- 
ments with  regard  to  the  production  of 
life-saving  equipment  by  [FPI]  and  we 
cannot  let  it  go  unresolved.”  P 

Sources:  CNN,  Fox  News,  http.lldaily- 
item.com,  U.S.  Rep.  Chris  Carney  press 
release 


$300,000  Settlement  for  New  York 
Guard’s  Fondling  of  Prisoner 


The  New  York  State  Department 
of  Correctional  Services  agreed 
to  pay  $300,000  to  settle  a prisoner’s 
Eighth  Amendment  claim  involving  a 
sexual  assault. 

Arthur  Kill  Correctional  Facility  pris- 
oner Stephen  Lewis  advised  his  unit  guard 
on  November  8,  2007  that  he  had  lost  his 
ID  card.  The  guard  told  Lewis  to  go  to  the 
administration  desk  and  he  would  call  to 
inform  them  of  the  lost  ID. 

Upon  his  arrival  at  the  administration 
desk,  Lewis  advised  guard  T.  Burroughs 
of  his  lost  ID  card  and  said  he  had  been  re- 
ferred there  by  another  guard.  Burroughs 
asked  “Where  did  you  lose  it,”  and  Lewis 
answered,  “If  I knew,  it  wouldn’t  be  lost.” 
Burroughs  responded  in  an  upset  manner 
to  which  Lewis  replied,  “You  shouldn’t 
talk  to  people  like  that.” 

Burroughs  and 
two  other  guards, 

Pruell  and  Smith, 
construed  that  state- 
ment as  a threat  and 
ordered  Lewis  to  put 

wtm. 


his  hands  on  the  wall.  Burroughs  then  began 
a very  aggressive  body  search;  during  the 
search  he  fondled  Lewis’  penis  and  testicles. 

When  Lewis  protested,  Burroughs 
said  “Shut  up  and  face  the  wall.  I’m  not 
going  to  tell  you  again.”  Burroughs  then 
fondled  Lewis  “for  10  seconds  without  any 
of  the  other  officers  saying  anything  about 
this  heinous  act  on  my  person,”  according 
to  Lewis’  civil  rights  complaint.  According 
to  his  lawsuit,  numerous  grievances  had 
been  hied  accusing  Burroughs  of  fondling 
other  prisoners. 

The  $300,000  settlement  in  the  case 
was  reached  on  June  10,  2010  after  a jury 
trial  had  begun.  Lewis  was  represented 
by  New  York  City  attorneys  Yonatan 
Even  and  Alexandra  Reeve.  See:  Lewis  v. 
Fischer,  U.S.D.C.  (E.D.  NY),  Case  No. 
l:08-cv-03027-JG-LB.  P 
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Kansas  No  Longer  a Leader  in  Post-Release  Prisoner  Programs 


The  Kansas  program  that  as  re- 
cently as  two  years  ago  was  cited 
as  a model  for  reintegrating  prisoners  into 
society  after  their  release  no  longer  exists, 
according  to  state  Rep.  Pat  Colloton,  who 
heads  the  House  Committee  on  Correc- 
tions and  Juvenile  Justice. 

Despite  hard  statistics  that  showed  re- 
cidivism rates  for  parolees  dropped  to  2.2 
percent  in  2007,  the  number  of  parolees 
re-convicted  for  felonies  fell  36  percent, 
and  the  state’s  prison  population  and 
new  prison  admissions  had  declined,  the 
reentry  program  fell  into  disrepair. 

This  occurred  despite  Congress’  en- 
actment of  the  much-heralded  “Second 
Chance  Act,”  which  purported  to  help 
states  provide  funding  for  substance  abuse, 
education,  family  reintegration  and  transi- 
tional housing  for  released  prisoners.  The 
reality  is  that  many  states,  like  Kansas, 
have  not  increased  their  halfway  house 
bed  space  or  programs  to  properly  utilize 
the  new  funding,  which  Rep.  Colloton 
estimated  at  $54  million. 

While  other  states  are  taking  radical 
measures  to  release  prisoners  early  in  re- 
sponse to  serious  budget  deficits,  Kansas 
has  claimed  it  cannot  do  likewise  due  to 
stricter  sentencing  laws.  The  state  has  cut 
$25  million  from  its  corrections  budget 
since  2008,  according  to  Kansas  Secretary 
of  Corrections  Roger  Werholtz. 

As  a result,  even  though  four  min- 
imum-security facilities  were  closed, 
prisoners  had  to  be  reassigned  to  smaller 
units  and  many  treatment  and  education 
programs  lost  their  funding.  According 
to  Werholtz,  “it  means  that  access  to 
substance  abuse  treatment  through  the 
Department  of  Corrections  [will  be  more 
limited],”  and  parolees  will  “be  lining  up 
and  competing  for  the  same  treatment 
slots  as  any  law-abiding  Kansan  needing 
[such]  help  ....” 

Halfway  house  contracts  were  can- 
celled in  Topeka,  Wichitz  and  Kansas 
City,  and  a treatment  program  for  sex 
offenders  at  the  Norton  Correctional 
Facility  was  discontinued.  According  to 
former  prisoner  Mike  Buie,  “It’s  easy  to 
get  back  into  just  lie  down  in  your  cell  and 
let  the  state  take  care  of  you.  What’s  hard 
is  to  make  it  out  here  ...  I understand  if 
people  do  feel  safe  in  their  homes,  safe  go- 
ing shopping,  with  criminals  locked  away. 
But  to  really  feel  safe,  you’re  going  to  have 
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to  focus  on  the  [prisoners]  getting  out.” 

The  state’s  resources  are  clearly 
stretched,  according  to  parole  officer 
Chris  Jorgensen,  who  works  out  of  a 
less-than-luxurious  Department  of  Cor- 
rections office  in  Kansas  City.  The  state’s 
125  parole  officers  juggle  cases  ranging 
from  about  30  to  300  parolees.  According 
to  Sean  McCauley,  an  attorney  for  the 
Fraternal  Order  of  Police  Lodge  64,  which 
is  comprised  of  parole  officers,  Kansas 
has  not  raised  parole  officers’  wages  in 
10  years  except  for  a few  cost-of-living 
adjustments.  “I  don’t  know  many  parole 
officers  who  make  over  $40,000  a year,”  he 
said.  “And  almost  all  are  college  gradu- 
ates. They  may  start  out  hoping  to  help 
people,  like  a social  worker,  but  eventually 
they  feel  like  they  are  emptying  an  ocean 
with  a thimble.” 

Post-release  programs  are  critical, 
according  to  Kansas  lawmakers  of  both 


A settlement  has  been  reached 
in  a class  action  lawsuit  that 
challenged  the  way  the  North  Carolina 
Department  of  Corrections  (NCDOC) 
administers  its  policies  related  to  the 
receipt  of  books  and  magazines  by  pris- 
oners. 

The  suit  sought  to  enforce  the  First 
Amendment  rights  of  NCDOC  prisoners 
to  receive  reading  materials.  The  com- 
plaint claimed  that  NCDOC  employees 
frequently  withheld  publications  sent 
to  prisoners  and  failed  to  provide  them 
with  notice  of  such  censorship.  When 
notice  was  given,  it  did  not  include  a full 
explanation  as  to  why  the  publication 
was  withheld.  Either  way,  this  prevented 
prisoners  from  exercising  their  appeal 
rights. 

The  representative  class  plaintiff, 
Joseph  Urbaniak,  Jr.,  pursued  his  ad- 
ministrative remedies  at  the  Harnett 
Correctional  Institution  after  prison 
officials  denied  him  several  publications, 
including  Out  and  The  Advocate  maga- 
zines. Those  publications  contain  articles 
on  news,  fashion,  health,  travel  and  music 
that  focus  on  the  gay,  bisexual,  lesbian 
and  transgender  community.  Urbaniak 
was  also  denied  the  novels  American 
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parties,  due  to  their  effect  in  reducing 
corrections-related  expenses  over  the  long 
run.  By  cutting  funding  for  such  programs 
for  short-term  fiscal  gains,  the  state  risks 
leaving  parolees  high  and  dry  when  it 
comes  to  mental  health,  substance  abuse 
and  housing  assistance,  at  a time  when  the 
overall  economy  is  ill-equipped  to  assist 
them.  Indeed,  if  funding  is  not  found  to 
provide  sufficient  post-release  resources, 
Kansas  may  find  itself  with  a much 
costlier  problem  in  terms  of  increased 
recidivism  and  more  parolees  returning 
to  prison. 

Rep.  Colloton  expressed  exasperation 
when  discussing  the  demise  of  the  state’s 
successful  reentry  program.  “The  fact  that 
our  programs  had  gotten  it  right  - and  we 
had  the  data  to  prove  it  - didn’t  keep  us 
from  destroying  that  model,”  he  noted.  P 

Source:  Kansas  City  Star 


Desert  and  Avoidance. 

After  his  administrative  remedies 
were  rejected,  Urbaniak  hied  a civil  rights 
complaint.  The  federal  district  court  cer- 
tified the  case  as  a class  action  on  May 
30,  2008,  with  the  class  consisting  of  all 
present  and  future  NCDOC  prisoners 
who  seek  to  receive  publications  through 
the  mail. 

The  case  settled  in  March  2010. 
Under  the  terms  of  the  settlement,  the 
NCDOC  must  uniformly  follow  its 
policies  that  require,  among  other  things, 
providing  prisoners  with  an  explanation 
for  why  publications  are  censored,  plus 
“reference  to  specific  rules  and  ...  time 
limits  for  appeals.”  Further,  NCDOC 
employees  “involved  in  reviewing  inmate 
publications  [will]  be  trained  with  a video 
at  least  once  a year  so  that  the  procedure  in 
different  prisons  is  consistent.”  The  NC- 
DOC also  agreed  to  pay  $350  to  reimburse 
Urbaniak  for  the  lawsuit’s  filing  fee. 

The  final  judgment  in  the  case  was 
entered  on  August  27,  2010.  The  pris- 
oner class  members  were  represented  by 
attorney  J.  Phillip  Griffin,  Jr.  of  North 
Carolina  Prisoner  Legal  Services,  Inc.  See: 
Urbaniak  v.  Stanley,  U.S.D.C.  (E.D.  NC), 
Case  No.  5:06-ct-03135-FL.  P 
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North  Carolina  Prison  Censorship 
Class  Action  Suit  Settled 


Federal  Rapid  REPAT  Program  Not  Working  in  Rhode  Island 


A federally-funded  program  de- 
signed to  help  states  remove 
illegal  immigrants  held  in  state  prison 
systems  if  they  agree  to  immediate  depor- 
tation from  the  U.S.  has  had  no  impact  in 
Rhode  Island,  according  to  Steve  Brown, 
executive  director  of  the  Rhode  Island 
American  Civil  Liberties  Union. 

The  Rapid  REPAT  (Removal  of 
Eligible  Parolees  Accepted  for  Transfer) 
program,  administered  by  the  U.S.  Bureau 
of  Immigration  and  Customs  Enforce- 
ment (ICE),  although  successfully  utilized 
in  other  states,  has  had  dismal  results  in 
Rhode  Island.  A year-and-a-half  after 
the  state  signed  up  for  the  program,  not 
one  illegal  immigrant  had  been  deported 
early. 

Many  states  facing  large  budget  defi- 
cits, such  as  California  and  Illinois,  have 
used  financial  concerns  to  justify  early 
releases  for  certain  prisoners  who  had 
not  completed  their  full  sentences.  Ac- 
cording to  ICE,  the  REPAT  program  has 
saved  some  states  millions  of  dollars  and 
has  resulted  in  thousands  of  immigrant 
prisoners  being  deported  and  returned  to 
their  home  countries. 

To  qualify  for  REPAT,  illegal  immi- 
grants must  have  already  been  convicted 
in  state  court  and  held  in  custody.  They 
must  have  received  final  orders  of  depor- 
tation, which  they  agree  not  to  contest. 
Additionally,  they  must  waive  any  appeals 
they  might  have  related  to  their  state  court 
convictions  and  agree  not  to  return  to  the 
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United  States  after  they  are  deported  (if 
they  do,  they  face  stiff  penalties  of  up  to 
20  years  in  prison).  They  also  must  vol- 
unteer for  the  program. 

ICE  claims  that  Rapid  REPAT  and  a 
similar  program  in  effect  previously  have 
resulted  in  the  removal  of  3,612  immi- 
grant prisoners  in  Georgia,  plus  2,700  in 
Arizona.  Other  states  participating  in  the 
program  include  New  York  and  Oregon; 
Puerto  Rico  was  the  first  jurisdiction  to 
sign  up,  in  2008. 

Rhode  Island  agreed  to  participate 
in  the  REPAT  program  after  Governor 
Donald  Carcieri  issued  an  executive  order 
cracking  down  on  illegal  immigrants,  say- 
ing the  state  could  not  “afford  to  bear  the 
financial  burden  of  providing  housing  and 
rehabilitative  treatment  to  inmates  who 
committed  crimes  while  here  illegally.” 

Despite  such  political  rhetoric,  in 


practice  the  REPAT  program  has  had  less 
than  stellar  results  in  Rhode  Island.  FJ 

Sources:  www.  bostonherald.  com,  ICE fact 
sheet 
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Georgia  Prisoners  Strike  for  Wages,  Better  Medical  Care  and  Food 


Prisoners  at  seven  Georgia  state 
prisons  called  a strike  on  Decem- 
ber 9, 2010  to  protest  against  unpaid  labor 
practices,  poor  conditions  and  violations 
of  basic  human  rights. 

Thousands  of  prisoners  participated  in 
the  protest  by  refusing  to  work  and  remain- 
ing in  their  cells.  Prisoners  coordinated  the 
action  using  contraband  cell  phones.  Black, 
white  and  Latino  prisoners  were  unified 
in  the  strike,  a significant  development 
considering  the  brutal  and  fractious  racial 
culture  within  U.S.  prisons. 

In  a press  release,  the  prisoners  listed 
foremost  among  their  demands  a wage 
for  their  work.  Prisoners  under  the  state’s 
Department  of  Corrections  (DOC)  are 
forced  to  work  without  pay. 

Protesting  prisoners  demanded  ac- 
cess to  educational  opportunities  beyond 
General  Equivalency  Diploma  (GED) 
certification,  improved  living  conditions, 
access  to  medical  care,  fruit  and  vegetables 
in  their  meals,  family  visitation  and  tele- 
phone communication  rights,  just  parole 
decisions,  and  an  end  to  cruel  and  unusual 
punishments. 

Initially  planned  as  a one-day  protest, 
prisoners  extended  the  strike  when  the 
DOC  responded  with  violence.  Prisoners 
at  the  Augusta  State  Prison  said  at  least 
six  prisoners  were  forcibly  removed  from 
their  cells  by  guards  and  beaten.  Several 
men  suffered  broken  ribs  and,  according 
to  a press  release,  prisoners  said  another 
was  beaten  “beyond  recognition.” 

Guards  at  the  Telfair  prison  destroyed 
prisoners’  personal  property.  At  Macon, 
the  warden  ordered  the  shutoff  of  both 
heat  and  hot  water  as  temperatures  dipped 
below  freezing.  Some  Macon  prisoners 
were  dragged  into  solitary  confinement 
cells  in  “the  hole.” 

The  DOC  initially  denied  that  pris- 
oners engaged  in  coordinated  action,  but 
placed  four  facilities  under  an  indefinite 
lockdown  beginning  December  9.  Speaking 
to  the  Atlanta  Journal-Constitution , DOC 
spokesperson  Peggy  Chapman  claimed 
that  the  protests  were  “a  rumor.” 

“There’s  nothing  really  going  on,” 
she  told  the  paper.  “Inmates  are  working 
...  [except  at]  the  prisons  we  put  on  lock- 
down.  I think  that  [a  protest]  was  the  plan 
but  I don’t  think  it’s  come  to  fruition.” 

However,  numerous  prisoners  con- 
tacted the  New  York  Times  on  banned  cell 
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phones  to  speak  about  the  strike.  “We’re 
hearing  in  the  news  they’re  putting  it  down 
as  we’re  starting  a riot,  so  they  locked  all 
the  prisonfs]  down,”  a 20-year-old  Hays 
State  prisoner  said,  adding,  “We  locked 
ourselves  down.  ...  We  committed  the 
crime,  we’re  here  for  a reason.  But  at  the 
same  time,  we’re  men.  We  can’t  be  treated 
like  animals.” 

“We’re  not  coming  out  until  something 
is  done,”  another  unnamed  prisoner  at 
Rogers  State  Prison  declared.  “We’re  not 
going  to  work  until  something  is  done.” 

The  prisoners’  demands  reveal  the 
hellish  conditions  in  which  some  60,000 
Georgians  are  held  for  years  on  end.  Pris- 
oners are  confined  in  overcrowded  cells, 
with  very  little  heat  in  the  winter  months 
and  sweltering  heat  in  the  summer. 

Prisoners  protested  the  fact  that  the 
state  now  prohibits  families  from  sending 
money  through  the  U.S.  postal  service; 
instead,  families  have  to  transfer  funds 
through  J-Pay,  a private  company,  which 
skims  ten  percent  of  the  money  sent. 
Another  for-profit  firm.  Global  Tel-Link, 
controls  family  telephone  communications 
at  the  prisons,  raking  in  more  than  $50  per 
month  per  prisoner  for  weekly  15-minute 
calls.  Many  families  of  prisoners  are  poor, 
and  such  costs  effectively  prohibit  regular 
contact  with  incarcerated  loved  ones. 

Prisoners  also  complained  that  the 
DOC  had  stripped  them  of  any  opportu- 
nity for  training  in  trades,  exercise,  or  other 
type  of  self-improvement.  The  state  offers 
no  educational  opportunities  beyond  earn- 
ing the  equivalent  of  a high  school  diploma 
or  training  in  the  Baptist  ministry. 

Instead,  prisoners  are  subjected  to 
extremely  long  sentences  and  unpaid  work 
assignments  that  amount  to  state  enslave- 
ment. Prisoners  are  made  to  cook  and  serve 
meals,  clean,  and  maintain  facilities  within 
the  prison  system.  They  are  also  sent  to 
clean,  maintain,  re-paint  and  repair  other 
government  property,  pick  up  trash,  mow 
and  maintain  state  grounds,  and  perform 
other  jobs  without  pay.  After  serving  years 
behind  bars,  most  prisoners  are  released 
with  only  $25  and  a bus  ticket. 

Conditions  in  U.S.  jails  and  prisons 
have  deteriorated  as  state  budget  crises  have 
deepened.  Georgia  has  the  highest  prison- 
er-to-resident  ratio  in  the  nation,  with  one 
in  every  thirteen  people  incarcerated  or  on 
probation  or  parole.  In  all,  the  state  holds 
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60,000  prisoners  and  oversees  150,000 
people  on  probation.  The  state’s  prison 
budget  for  2010  exceeded  $1  billion. 

Forty  percent  of  the  state’s  prisoners 
are  incarcerated  for  non-violent  offenses 
such  as  drug  or  property  crimes.  Victims 
of  draconian  sentencing  laws,  many  peo- 
ple are  swept  up  in  the  corrections  system 
essentially  because  they  suffer  from  addic- 
tions, homelessness  or  mental  illness. 

Prisoners  are  serving  longer  and 
longer  terms  in  Georgia,  with  fewer  op- 
portunities for  rehabilitation.  This  is  the 
product  of  “tough  on  crime”  judicial 
policies  ushered  in  by  the  Clinton  admin- 
istration, and  in  Georgia  in  the  1990s  by 
right-wing  Governor  Zell  Miller.  Miller 
introduced  a “Two  strikes  and  you’re 
out”  law,  and  classified  certain  crimes  as 
deserving  of  life  sentences  under  the  1994 
“Seven  Deadly  Sins”  law. 

Such  reactionary  sentencing  laws  were 
accompanied  by  an  explosion  in  the  prison 
system  as  a for-profit  industry.  In  Georgia, 
the  average  prison  time  served  is  now  3.4 
years  - up  from  1.6  years  two  decades  ago. 
Violent  offenses  carry  mandatory  mini- 
mum sentences  of  10  years  with  no  parole; 
second  convictions  for  violent  crimes  carry 
sentences  of  life  without  parole.  Nearly 
one-third  of  prisoners  are  ineligible  for  ever 
being  considered  for  parole. 

Over  the  past  two  decades  the  prison 
population  has  nearly  tripled  in  Georgia, 
ranking  the  state  fifth  in  the  nation  for 
the  number  of  people  it  incarcerates,  ac- 
cording to  the  Sentencing  Project.  African 
Americans  make  up  63  percent  of  the 
prison  population  while  comprising  30 
percent  of  state  residents. 

While  the  General  Assembly  has  re- 
fused to  either  reduce  the  prison  budget 
or  lighten  sentencing  laws,  cost-cutting 
within  the  system  over  the  last  few  years 
has  resulted  in  extreme  overcrowding  and 
inhuman  conditions.  On  average,  accord- 
ing to  the  most  recent  data  from  the  Pew 
Center  on  the  States,  Georgia  spends  $49 
a day  to  house  each  prisoner,  compared  to 
the  national  average  of  $79  a day. 

Many  state  prisons  already  exceed 
capacity  limits,  with  prisoners  being  triple- 
bunked.  Yet  in  the  past  year  the  DOC  has 
shuttered  multiple  facilities  and  crowded 
prisoners  into  still  fewer  cells.  Thousands 
of  other  state  prisoners  are  housed  in 
county  jails,  where  they  are  dispatched  to 

Prison  Legal  News 


do  unpaid  labor  at  the  discretion  of  local 
government  officials. 

In  numerous  counties,  prison  labor  is 
being  used  in  place  of  laid-off  government 
and  municipal  employees  to  save  money. 
According  to  a November  2009  report 
by  the  Atlanta  Journal-Constitution,  state 
prisoners  housed  in  county  jails  soared  by 
61  percent,  from  3,278  in  2008  to  5,277  a 
year  later.  To  house  prisoners,  counties 
have  created  “fast-track  facilities”  and  are 
holding  the  long-term  incarcerated  in  jails 
alongside  pre-trial  detainees.  P 

This  article  originally  appeared  on  the 
World  Socialist  Web  Site  (www.wsws. 
org),  and  is  reprinted  with  permission  of 
the  author. 

Update  from  PLN 

The  non-violent  protest  by  Georgia 
prisoners  extended  until  December  15, 
when  the  DOC  began  to  lift  the  lock- 


On  May  11,  2010,  an  Oregon  state 
prisoner  was  convicted  of  kidnap- 
ping and  sentenced  to  an  additional  68  months 
for  holding  a prison  counselor  hostage. 

John  Anthony  Brown,  42,  was  confined 
at  the  Coffee  Creek  Correctional  Facility 
(CCCF),  the  Oregon  Department  of  Correc- 
tions’ (ODOC)  intake  facility  and  women’s 
prison.  While  meeting  with  Counselor  Karen 
McManmon  on  June  25, 2008,  Brown  bran- 
dished a sharpened  plastic  fork  and  ordered 
McManmon  to  sit  in  a comer  of  her  office, 
according  to  prosecutor  Bracken  McKey. 

Brown  then  spent  90  minutes  using 
McManmon’s  phone  to  call  his  family  in 
California  and  the  Federal  Bureau  of  Inves- 
tigation. He  told  the  FBI  that  gang  members 


downs  at  four  state  prisons  and  prisoners 
said  they  were  ending  the  work  strike. 
“We  needed  to  come  off  lockdown  so 
we  can  go  to  the  law  library  and  start  ... 
the  paperwork  for  a [prison  conditions] 
lawsuit,”  said  one  of  the  prisoners  who 
coordinated  the  protest.  According  to  the 
Atlanta  Journal-Constitution,  planning  for 
the  strike  began  in  September  2010  after 
the  DOC  banned  smoking.  The  poverty 
of  litigation  is  that  the  bulk  of  the  prison- 
ers’ demands,  such  as  being  paid  for  their 
labor,  are  perfectly  acceptable  under  the 
United  States’  18th  century  constitution. 

If  DOC  officials  fail  to  take  action 
on  the  prisoners’  demands,  additional 
protests  may  occur.  “We  know  the  tactical 
squad  cannot  be  at  more  than  one  prison,” 
noted  one  of  the  protest  organizers.  “If 
you  have  five  prisons  popping  off,  you 
can’t  send  the  tactical  squad  to  all  prisons. 
You’ll  have  to  send  in  the  National  Guard 
and  by  then  it’ll  be  too  late.” 


from  California,  where  he  had  previously 
served  time,  were  infiltrating  the  Oregon 
prison  system.  Brown’s  family  contacted 
CCCF  staff  to  report  the  hostage  situation. 

The  prison  was  placed  on  lockdown, 
and  a SWAT  team  swarmed  McManmon’s 
office  and  subdued  Brown.  There  were  no 
reported  injuries.  The  ODOC  recognized 
McManmon  with  an  Award  of  Valor,  and 
she  remains  a prison  counselor  - though 
it’s  unlikely  that  Brown  will  be  on  her  case- 
load when  he  is  processed  through  CCCF 
on  his  new  sentence.  Before  the  hostage 
incident,  Brown  was  serving  24  months  on 
a third-degree  robbery  conviction. 

Source:  The  Oregonian 
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California:  Confiscation  of  Prisoner’s  Mail 
May  Violate  First  Amendment 


In  a First  Amendment  case  alleging 
improper  confiscation  of  a state 
prisoner’s  incoming  and  outgoing  mail, 
U.S.  District  Court  Judge  Susan  lllston 
denied  a motion  for  summary  judgment 
filed  by  prison  officials. 

In  2007,  Marcus  Flarrison,  a validated 
member  of  the  Black  Guerrilla  Family 
(BGF)  housed  at  California’s  Pelican  Bay 
State  Prison,  filed  a federal  lawsuit  pursu- 
ant to  42  U.S.C.  § 1983  alleging  that  the 
confiscation  of  his  mail  violated  his  rights 
under  the  First  Amendment. 

Acting  pursuant  to  regulations  pro- 
hibiting the  mailing  of  gang-related 
materials  and  other  contraband,  prison 
officials  seized  from  Harrison’s  outgoing 
mail  items  related  to  the  Black  August 
Memorial,  the  New  Afrikan  Collective 
Think  Tank  and  the  New  Afrikan  Insti- 
tute of  Criminology,  as  well  as  a drawing 
of  a dragon.  From  his  incoming  mail  they 
confiscated  pictures  of  George  Jackson  (a 
co-founder  of  the  BGF),  Malcolm  X,  Nat 
Turner  and  others,  which  Harrison  had 
previously  sent  out  for  copying. 

While  not  disputing  his  member- 
ship in  the  BGF,  Harrison  denied  that 
the  confiscated  materials  were  gang- 
related.  He  instead  maintained  that  the 
materials  all  related  to  the  promotion  of 
educational,  social,  cultural  and  political 
awareness  from  the  perspective  of  the 
New  Afrikan. 

In  a well-reasoned  order,  Judge  lllston 
noted  that  a court  applies  a “slightly  dif- 
ferent” test  for  evaluating  a confiscation 
claim  involving  incoming  mail  than  it 
does  for  evaluating  a confiscation  claim 
involving  outgoing  mail,  with  the  latter 
being  “slightly  more  difficult  for  prison 
officials.” 

Restrictions  on  incoming  mail  are 
governed  by  the  four-factor  legitimate 
penological  interest  test  of  Turner  v.  Saf- 
ley,  482  U.S.  78  (1987).  The  confiscation 
of  outgoing  mail,  on  the  other  hand, 
must  further  an  important  or  substantial 
governmental  interest  unrelated  to  the 
suppression  of  expression;  moreover,  pur- 
suant to  Procunier  v.  Martinez,  416  U.S. 
396  (1974),  any  restrictions  on  outgoing 
mail  must  be  “no  greater  than  necessary 
or  essential”  to  protect  that  governmental 
interest. 

The  district  court,  concerned  with 
“the  possibility  that  defendants  may  have 
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taken  a race-based  shortcut  and  assumed 
anything  having  to  do  with  African- 
American  culture  could  be  banned  under 
the  guise  of  controlling  the  BGF,”  was  not 
persuaded  that  the  material  confiscated 
from  Harrison’s  mail  “might  be  thought 
to  encourage  violence.”  The  defendants’ 
motion  for  summary  judgment  was  there- 
fore denied. 

This  case  remains  pending,  with  a 
settlement  conference  scheduled  in  Janu- 


In  May  2010,  responding  to  a leg- 
islative request  for  information 
related  to  the  impact  of  correctional 
operations  on  California’s  budget,  State 
Auditor  Elaine  Howie  submitted  a report 
subtitled  “inmates  Sentenced  Under  the 
Three  Strikes  Law  and  a Small  Number  of 
Inmates  Receiving  Specialty  Health  Care 
Represent  Significant  Costs.” 

The  report  came  to  three  primary 
conclusions,  the  first  two  of  which  were 
stated  in  the  subtitle.  The  report’s  third 
main  conclusion  was  that  the  state  spends 
a significant  amount  on  overtime  for 
prison  staff  to  guard  and  transport  sick 
prisoners,  in  large  part  because  it  has 
failed  to  effectively  plan  ahead  for  such 
costs. 

With  perhaps  the  harshest  “three 
strikes”  law  in  the  nation,  California 
enhances  the  sentences  of  repeat  offend- 
ers with  “violent”  or  “serious”  priors 
regardless  of  whether  their  current  of- 
fense is  violent  or  serious  (so  long  as  it  is 
a felony).  So-called  second  strikers  have 
their  sentences  doubled,  while  third  strik- 
ers face  a minimum  sentence  of  25  years 
to  life  in  prison. 

The  State  Auditor  found  that  as  of 
April  2009,  the  California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
held  more  than  43,500  prisoners  sen- 
tenced under  the  state’s  three  strikes  law, 
representing  25  percent  of  the  CDCR’s 
total  population  - a percentage  that  has 
remained  roughly  constant  since  2001. 
The  State  Auditor  reported  that  second 
and  third  strike  prisoners  were  sentenced, 
on  average,  to  an  additional  nine  years 
due  to  the  three  strikes  law,  and  that, 
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ary  2011.  See:  Harrison  v.  Institution  of 
Gang  Investigations,  U.S.D.C.  (N.D.  Cal.  ), 
Case  No.  3:07-cv-03824-SI. 

The  confiscation  of  New  Afrikan 
literature  from  a prisoner  was  also  ad- 
dressed by  the  Second  Circuit  Court  of 
Appeals  in  2004,  in  a ruling  that  reversed 
the  dismissal  of  the  prisoner’s  First 
Amendment  claim.  See:  Shakur  v.  Selsky, 
391  F.3d  106  (2nd  Cir.  2004)  [PLN,  Sept. 
2005,  p.  38] . H 


because  of  their  limited  ability  to  earn 
credits  toward  early  release  compared  with 
non-strike  prisoners,  the  actual  number 
of  additional  years  of  incarceration  was 
likely  much  higher. 

The  State  Auditor  assumed  that  a 
third  striker  sentenced  to  25  years  to  life 
would  be  released  in  25  years.  If  his  or  her 
sentence  would  otherwise  have  been  only, 
say,  two  years,  that  would  translate  into  23 
years  of  additional  time  under  the  three 
strikes  law.  However,  no  one  sentenced 
to  life  under  the  three  strikes  law,  which 
was  enacted  in  1994,  has  yet  become  eli- 
gible for  parole.  Given  the  parole  board’s 
present  reluctance  to  find  any  life-term 
prisoner  - even  a first-time  offender  - suit- 
able for  parole  release,  the  State  Auditor’s 
assumption  that  a third  striker  would  be 
paroled  after  serving  “only”  25  years  is 
perhaps  overly  optimistic. 

The  State  Auditor  estimated  that,  in 
total,  second  and  third  strike  prisoners 
were  sentenced  to  an  additional  389,000 
years  of  incarceration  due  to  the  require- 
ments of  California’s  three  strikes  law,  and 
that  those  additional  years  represented 
$19.2  billion  in  additional  costs  to  the 
state.  To  arrive  at  that  figure,  the  State 
Auditor  used  the  average  annual  cost 
of  incarceration  for  fiscal  year  2007-08, 
which  was  calculated  in  a previous  report 
to  be  $49,300  per  prisoner. 

The  State  Auditor  considered  four 
categories  of  prisoners  under  the  state’s 
three  strikes  law:  (1)  those  whose  current 
convictions  were  not  strikes;  (2)  those 
convicted  of  committing  multiple  strikes 
on  the  same  day;  (3)  those  with  juvenile 
offenses  regarded  as  strikes;  and  (4)  those 
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not  falling  into  the  other  three  categories. 
Of  those  four  categories,  the  largest  por- 
tion of  additional  years  of  incarceration 
resulting  from  sentencing  under  the  three 
strikes  law  was  associated  with  those  who 
committed  multiple  strikes  on  the  same 
day:  $9.2  billion  for  13,397  strikers  (31% 
of  the  striker  population). 

The  State  Auditor  found  that  23,099 
strikers  (53%  of  the  striker  population) 
had  current  convictions  that  were  not 
strikes  (i.e.,  not  “serious”  or  “violent” felo- 
nies as  defined  in  the  Penal  Code),  which 
translated  into  $7.5  billion  in  additional 
costs  (39%  of  the  $19.2  billion  estimated 
total).  Of  that  amount,  $2.7  billion  was 
associated  with  19,045  second  strikers  and 
$4.8  billion  with  4,054  third  strikers. 

While  the  number  of  second  strikers 
far  exceeds  the  number  of  third  strikers 
(by  a ratio  of  more  than  three  to  one), 
third  strikers  were  sentenced  to  many 
more  additional  years  than  second  strikers 
and  thus  account  for  higher  costs. 

The  State  Auditor  also  found  that 
roughly  one-fourth  of  the  $2.1  billion 
spent  on  medical  care  for  prisoners  in 
fiscal  year  2007-08  was  related  to  spe- 
cialty health  care  services  provided  by 
contractors.  The  bulk  of  those  expenses 
(55%)  was  for  inpatient  acute  medical  and 
surgical  care. 

Most  specialty  health  care  costs  were 
associated  with  a relatively  small  popula- 
tion of  prisoners.  Less  than  one  percent 
of  CDCR  prisoners  accounted  for  39% 
of  the  prison  system’s  specialty  health 
care  expenses  incurred  in  2007-08.  The 
State  Auditor  further  determined  that 
the  average  cost  of  such  care  generally  in- 


creased with  the  age  of  the  prisoner,  since 
elderly  prisoners  often  have  more  medical 
problems  and  thus  are  more  expensive  to 
incarcerate.  [See:  PLN,  Dec.  2010,  p.l]. 
Moreover,  since  prisoners  serving  second 
and  third  strike  sentences  tend  to  be  older 


The  Ninth  Circuit  has  held  that 
former  prisoners  need  not  ex- 
haust administrative  remedies  before 
filing  suit  pursuant  to  42  U.S.C.  § 1983 
to  challenge  the  conditions  under  which 
they  were  once  confined.  In  so  ruling,  the 
Ninth  Circuit  joins  the  Second,  Third, 
Seventh,  Eighth  and  Tenth  Circuits;  each 
has  held  that  the  exhaustion  requirement 
imposed  by  the  Prison  Litigation  Reform 
Act  (PLRA)  applies  only  to  individuals 
who  are  “prisoners”  (as  defined  by  42 
U.S.C.  § 1997e(h))  at  the  time  they  file 
their  civil  actions. 

In  August  2004,  more  than  a year 
after  his  release  from  jail,  Ruben  Tala- 
mantes  filed  suit  under  42  U.S.C.  § 1983, 
alleging  that  his  Eighth  and  Fourteenth 
Amendment  rights  had  been  violated 
while  he  had  been  in  the  custody  of 
the  Los  Angeles  Sheriff’s  Department. 
Although  the  Sheriff’s  Department  main- 
tained an  administrative  appeals  process 
for  handling  complaints  by  incarcerated 
as  well  as  released  prisoners,  Talamantes 
did  not  avail  himself  of  either  grievance 
procedure. 

The  defendants  moved  to  dismiss  the 
complaint  on  the  ground  that  Talaman- 


than  non-strikers,  the  average  specialty 
health  care  cost  for  strikers  was  13%  high- 
er than  for  non-strike  prisoners.  FS 

Sources:  California  State  Auditor  Report 
2009-107.2,  San  Francisco  Chronicle 


tes  had  failed  to  exhaust  administrative 
remedies.  The  district  court  held  that 
the  PLRA  mandated  exhaustion  before 
filing  an  action  relating  to  conditions  of 
confinement,  even  if  the  complainant, 
at  the  time  of  filing  suit,  was  no  longer 
incarcerated;  accordingly,  it  granted  the 
motion  to  dismiss. 

On  appeal,  the  Ninth  Circuit  found 
that  the  language  of  the  relevant  stat- 
ute, 42  U.S.C.  § 1997e(a),  was  plain  and 
unambiguous,  and  that  the  exhaustion 
requirement  therefore  applied  only 
to  “prisoners.”  Since  a “prisoner”  is 
defined  under  42  U.S.C.  § 1997e(h)  as 
anyone  “incarcerated  or  detained  in  any 
facility  who  is  accused  of,  convicted  of, 
sentenced  for,  or  adjudicated  delinquent 
for,  violations  of  criminal  law  or  the 
terms  and  conditions  of  parole,  proba- 
tion, pretrial  release,  or  diversionary 
program,”  a person  (such  as  Talamantes) 
not  so  “incarcerated  or  detained”  at  the 
time  the  action  is  filed  is  not  a “prisoner” 
subject  to  PLRA  s exhaustion  require- 
ment. The  Ninth  Circuit  reversed  and 
remanded  the  case  to  the  district  court. 
See:  Talamantes  v.  Levya,  575  F.3d  1021 
(9th  Cir.  2009).  H 
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Budget  Deficits  Lead  to  Fewer  Supermax  Beds 


Throughout  the  1990s,  “Supermax” 
prisons  and  control  units  - com- 
monly called  Security  Housing  Units 
(SHUs)  or  Intensive  Management  Units 
(IMUs)  - sprang  up  across  the  nation. 
Between  1995  and  2000  the  general  prison 
population  increased  by  28  percent,  but 
according  to  a study  by  the  Commission 
on  Safety  and  Abuse  in  America’s  Prisons 
(CSAAP),  the  number  of  prisoners  held  in 
Supermax  facilities  surged  by  40  percent  to 
80,870  over  the  same  time  period. 

Today,  however,  prison  officials  are 
beginning  to  realize  that  locking  prisoners 
in  their  cells  23  hours  a day  comes  with  a 
heavy  price  - literally.  Segregating  prisoners 
is  often  “twice  as  costly,”  the  CSAAP  study 
found.  For  example,  Supermax  confine- 
ment requires  at  least  two  guards  to  escort 
prisoners  to  activities  such  as  showers  and 
recreation,  noted  Mississippi  Corrections 
Commissioner  Christopher  Epps. 

Faced  with  federal  lawsuits  challeng- 
ing prison  conditions,  Mississippi  prison 
officials  have  sharply  curtailed  the  num- 
ber of  segregated  prisoners  from  nearly 
1,000  to  about  150-  a significant  decrease 
which  saved  the  state  around  $6  million, 
according  to  Epps.  [See  related  article  in 
this  issue  of  PLN], 

Critics  contend  that  returning  Su- 
permax prisoners  to  the  general  prison 
population  threatens  the  safety  of  both 
guards  and  prisoners.  “The  departments 
of  correction  are  rolling  the  dice  with 
public  safety,”  argued  Brian  Dawe  of 
the  American  Correctional  Officer  Intel- 
ligence Network,  an  advocacy  group  for 
prison  guards.  “This  is  going  to  blow 
up.”  Yet  Mississippi  has  experienced  no 
significant  problems  as  a result  of  shifting 
prisoners  out  of  segregation. 

Other  states  have  made  similar  moves 
with  similar  results.  “The  whole  philosophy 
of  being  just  tough  - locking  people  up  and 
throwing  away  the  key  has  not  solved  the 
problem,”  noted  Texas  state  senator  John 
Whitmire,  who  chairs  the  Senate  Criminal 
Justice  Committee.  Texas  has  reduced  its 
Supermax  population  from  9,343  in  2007 
to  8,627  in  2010,  according  to  state  repre- 
sentative Jerry  Madden.  Illinois  has  also 
reduced  its  segregated  prisoner  population, 
from  2,347  to  2,266,  said  prison  spokes- 
woman Sharyn  Elman. 

Oregon  prison  officials  converted  one  of 
the  state’s  two  IMUs  into  a unit  for  mentally 
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by  Mark  Wilson 

ill  prisoners  - even  though  mental  health 
and  suicide  experts  consistently  warn  that 
such  units  cause  dramatic  decomposition 
among  mentally  ill  prisoners.  Regardless  of 
the  wisdom  of  Oregon’s  decision,  it  has  ef- 
fectively cut  that  state’s  available  IMU  beds 
in  half,  to  approximately  200,  for  a prison 
population  of  around  15,000. 


The  process  by  which  California’s 
Board  of  Parole  Hearings  (BPH) 
administers  psychological  evaluations  to 
parole-eligible  prisoners  serving  life  sen- 
tences has  been  questioned  by  the  state 
Senate  and  also  was  the  subject  of  a recent 
ruling  by  the  Office  of  Administrative 
Law  (OAL). 

Prompted  by  a petition  filed  by  this 
PLN  writer  in  May  2010  that  alleged  the 
psychological  instruments  used  by  the  BPH’s 
Forensic  Assessment  Division  are  unreli- 
able because  they  have  never  been  validated 
for  use  in  a population  similar  to  that  of 
California’s  life-term  prisoners,  the  OAL  was 
asked  to  determine  whether  a memorandum 
announcing  the  BPH’s  use  of  those  instru- 
ments beginning  in  January  2009  contained 
so-called  “underground  regulations. ’’Under- 
ground regulations  are  defined  as  standards 
of  general  application  that  should  have  been, 
but  were  not,  formally  adopted  as  regula- 
tions pursuant  to  California’s  Administrative 
Procedures  Act. 

Included  among  the  public  comments 
received  by  the  OAL  in  connection  with 
its  regulatory  determination  regarding  the 
BPH’s  psychological  evaluation  process 
for  lifers  was  a July  2010  special  report 
by  David  Shaw,  California’s  Inspector 
General  (IG),  titled  “The  Board  of  Parole 
Hearings:  Psychological  Evaluations  and 
Mandatory  Training  Requirements.” 

The  special  report  was  prepared  in 
response  to  concerns  expressed  by  the 
Senate  Rules  Committee  relative  to  (1) 
the  extent  of  factual  errors  contained  in 
BPH-commissioned  psychological  evalua- 
tions, and  (2)  whether  (and,  if  so,  why)  risk 
assessment  conclusions  prepared  utilizing 
the  BPH’s  newly-adopted  instruments  are 
elevated  when  compared  to  conclusions 
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As  other  states  deal  with  budget 
shortfalls  due  to  the  poor  economy,  it  is 
likely  they  will  also  seek  to  cut  their  Su- 
permax populations  in  an  effort  to  reduce 
prison  spending.  FI 

Sources:  USA  Today,  Oregon  DOC  inter- 
nal memos 


made  in  prior  evaluations.  BPH  Executive 
Officer  Martin  Hoshino,  who  authored 
the  memorandum  announcing  the  use 
of  the  psychological  instruments,  also 
requested  that  the  IG  examine  the  Board’s 
new  commissioner  training  program. 

The  IG  correctly  noted  that  “the  pa- 
role board  made  changes  to  its  process” 
in  January  2009  and  specifically  that  it 
then  “began  preparing  psychological 
evaluations  by  adopting  standardized  risk 
assessment  instruments  and  reporting  for- 
mats.” The  IG  was  not  asked,  however,  to 
assess  the  validity  of  those  standardized  in- 
struments, which  are  presumed  to  be  valid 
in  the  special  report.  Nor  did  the  IG  have 
cause  to  question  why,  before  January  2009, 
the  BPH  did  not  require  a psychological 
evaluation  for  every  life-term  prisoner 
being  considered  for  parole.  Rather,  prior 
to  that  date,  BPH  policy  dictated  that  a 
psychological  evaluation  be  prepared  only 
when  deemed  necessary,  whether  by  a prior 
BPH  panel  or  by  corrections  officials,  or 
by  virtue  of  the  fact  that  a prisoner  was 
receiving  mental  health  treatment. 

The  IG  did  note  that  “psychologi- 
cal evaluations  prepared  before  [January 
1,  2009]  do  not  always  follow  the  same 
approaches  and  therefore  do  not  lend 
themselves  to  simple  comparisons  with 
the  newer  evaluations.”  For  that  reason, 
the  IG  could  not  address  the  Senate’s 
concern  - motivated  no  doubt  by  com- 
plaints from  prisoners,  their  families  and 
advocates  - that  the  newer  psychological 
evaluations  employ  instruments  that  place 
heavy  emphasis  on  static  factors  (such  as 
a prisoner’s  criminal  history,  which  does 
not  change)  and  correspondingly  less 
emphasis  on  dynamic  factors  (such  as  the 
passage  of  time  and  rehabilitative  changes 
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in  a prisoner’s  attitude  and  behavior). 
Consequently,  the  more  recent  psycho- 
logical evaluations  have  led,  seemingly, 
to  higher  assessments  for  risk  of  future 
violence  than  was  formerly  the  case. 

Unable  to  address  the  Senate’s  prin- 
cipal concern,  the  IG  shifted  its  focus 
instead  to  the  question  of  whether  the 
BPH  collected  sufficient  data  to  allow  it 
to  identify  patterns  or  trends  in  the  types 
of  conclusions  provided  by  psychologists. 
The  special  report  found  that  the  data 
collected  by  the  Board  was  not  reliable 
enough  to  be  used  for  analytical  purposes. 
The  IG  also  determined  that  the  BPH 
failed  to  provide  most  of  its  commission- 
ers with  the  requisite  number  of  annual 
training  hours  mandated  by  law. 

Following  a six-month  review,  on 
November  19,  2010  the  OAL  issued  a 
determination  in  this  writer’s  petition  chal- 
lenging the  procedure  for  psychological 
instruments  used  by  the  BPH’s  Forensic 
Assessment  Division.  The  OAL’s  review 
was  “limited  to  the  sole  issue  of  whether 
the  challenged  rule  meets  the  definition  of 
‘regulation’  as  defined  in  Government  Code 
section  1 1342.600  and  is  subject  to  the  Ad- 
ministrative Procedure  Act  (APA).” 

The  OAL  concluded  that  “the  chal- 
lenged Psychological  Report  Process 
contains  provisions  that  meet  the  defi- 
nition of  a ‘regulation’  as  defined  in 
Government  Code  section  11342.600 
and  that  those  provisions  should  have 
been  adopted  pursuant  to  the  APA.”  As 
the  BPH  process  related  to  psychological 
evaluations  for  lifers  was  not  adopted 
pursuant  to  the  APA,  it  was  deemed  an 
underground  regulation.  The  OAL  also 


concluded  that  the  challenged  regulation 
did  not  fall  within  an  express  statutory 
exemption  from  the  APA,  as  it  does  not 
only  directly  affect  BPH  employees  but 
also  affects  life-sentenced  prisoners. 

The  impact  of  the  OAL’s  deter- 
mination that  the  BPH  process  for 
psychological  evaluations  for  life- 


sentenced  prisoners  should  have  been 
adopted  pursuant  to  the  APA  remains  to 
be  seen.  P 

Sources:  Inspector  General  Special  Report 
( July  2010 );  California  Regulatory  Notice 
Register  2010,  Vol.  No.  28-Z,  pp.  1064-67 
and  Vol.  No.  47-Z,  pp.  1952-1959 


Fourth  Circuit  Vacates  Pornography 
Restriction  on  Federal  Defendant 


The  U.S.  Court  of  Appeals  for  the 
Fourth  Circuit  has  vacated  a set  of 
supervised  release  conditions  that  prohibited 
a defendant  from  possessing  pornography, 
entering  places  where  pornography  could 
be  obtained,  having  contact  with  children 
and  requiring  that  the  defendant  undergo 
numerous  sex  offender  tests. 

Dwight  Armel  was  found  guilty  of 
making  threats  to  the  FBI.  Armel  was 
sentenced  to  thirty  months  in  prison, 
and  ordered  to  serve  three  years  of  su- 
pervised release.  The  U.S.  District  Court 
in  Virginia  imposed  the  pornography  and 
sex  offender-related  restrictions  as  special 
conditions  of  supervised  release  without 
explanation.  Armel  appealed,  arguing  that 
the  pornography  and  sex  offender  restric- 
tions were  improper. 

While  district  courts  are  granted 
“broad  latitude  to  impose  conditions  on 
supervised  release,”  the  Fourth  Circuit 
wrote,  “the  court  must  explain  the  ratio- 
nale for  the  special  conditions  it  imposes.” 
In  Armel’s  case,  the  district  court  “offered 
no  explanation  as  to  their  necessity  in 
Armel’s  case,”  the  appellate  court  stated. 


The  pornography  restriction,  for 
instance,  was  “particularly  inexplicable” 
given  Armel’s  case  “was  not  sex-related” 
and  a number  of  other  circuits  had  found 
such  conditions  to  be  improper,  even  in 
sex  cases. 

The  judgment  of  the  district  court 
was  accordingly  vacated,  and  the  mat- 
ter was  remanded  for  resentencing.  See: 
United  States  v.  Armel,  585  F.3d  182  (4th 
Cir.  2009).  P 
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Connecticut  Restricts  Prisoners’  FOIA  Requests 


Last  year,  Connecticut  enacted  an 
exemption  to  the  state’s  Freedom 
of  Information  Act  (FOIA)  that  prevents 
disclosure  of  certain  records  requested  by 
“any  individual  committed  to  the  custody 
or  supervision  of  the  Commissioner  of 
Correction  or  confined  in  a facility  of  the 
Whiting  Forensic  Division  of  the  Con- 
necticut Valley  Hospital.” 

Public  Act  No.  10-58,  which  became 
effective  on  May  26,  2010,  prohibits 
the  disclosure  to  said  individuals  of  a 
“personnel  or  medical  file  or  similar  file 
concerning  a current  or  former  employee 
of  the  Department  of  Correction  or  the 
Department  of  Mental  Health  and  Ad- 
diction Services.”  Such  prohibited  files 
include,  but  are  not  limited  to,  “a  record 
of  a security  investigation  of  such  employ- 
ee by  the  department  or  an  investigation 
by  the  department  of  a discrimination 
complaint  by  or  against  such  employee.” 

For  the  purposes  of  this  law,  an 
employee  of  the  Department  of  Correc- 
tion includes  a member  or  employee  of 
the  Board  of  Pardons  and  Paroles.  The 
Connecticut  Freedom  of  Information 
Commission  opposed  the  law,  as  did 
various  prisoners’  rights  organizations, 
including  Prison  Legal  News. 

PLN  submitted  comments  to  the  leg- 
islative Government  Administration  and 
Elections  Committee,  noting  that  “exist- 
ing provisions  in  Connecticut’s  FOIA  law 
...  prohibit  the  release  of  employees’  per- 
sonnel and  medical  files  and  records  that 
may  jeopardize  institutional  security.” 

Further,  PLN  wrote  that  the  “purport- 
ed reason  for  [the  law]  is  that  a Connecticut 
prisoner  requested  arrest  records  for 
Connecticut  prison  employees.”  However, 
“[s]tate  agencies  and  employees  who  have 
nothing  to  hide  and  who  meet  the  highest 
standards  of  professionalism,  honesty  and 
integrity  should  not  fear  public  scrutiny; 
they  should  welcome  it,  whether  it  comes 
from  within  prison  walls  or  without.” 

“[A]  Democratic  government  should 
be  more  concerned  with  making  public 
records  more  accessible  to  members  of 
the  public,  thus  increasing  transparency, 
rather  than  restricting  access  to  informa- 
tion about  government  employees  and 
operations,”  PLN  observed  in  its  com- 
ments to  state  lawmakers. 

“This  applies  to  prisoners  as  well  as 
to  non-incarcerated  citizens,  as  prisoners 
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do  not  lose  their  citizenship  status  when 
they  are  imprisoned.  Limiting  access  to 
public  records  for  prisoners  - who  have 
no  political  voice  or  constituency  and  thus 
cannot  easily  oppose  such  legislation  - is 
the  start  of  a slippery  slope  that  threatens 


to  restrict  access  to  public  records  for  non- 
incarcerated  citizens.” 

Connecticut  joins  Washington  State, 
Texas,  Wisconsin,  Virginia  and  others  in 
restricting  prisoners’  access  to  otherwise 
public  records. 


U.S.  Department  of  Justice  Releases 
Report  on  Deaths  in  Jails 

by  Matt  Clarke 


In  July  2010,  the  U.S.  Department 
of  Justice’s  Bureau  of  Justice 
Statistics  released  a report  on  mortal- 
ity in  U.S.  jails  from  2000  through  2007. 
During  the  8 -year  period  covered  by  the 
report,  8,110  prisoners  died  in  U.S.  jails. 
The  number  of  deaths  increased  each 
year  from  905  in  2000  to  1,103  in  2007, 
but  the  mortality  rate  declined  from  1 52 
deaths  per  100,000  prisoners  in  2000  to 
141  deaths  per  100,000  in  2007.  This  is 
because  the  average  daily  jail  population 
increased  31%  from  597,226  in  2000  to 
782,592  in  2007,  outpacing  a 22%  increase 
in  the  number  of  prisoner  deaths. 

Each  year,  over  80%  of  the  approxi- 
mately 3,000  jail  jurisdictions  participating 
in  the  Deaths  in  Custody  Reporting  Pro- 
gram report  no  prisoner  deaths.  Just  over 
40%  reported  no  prisoner  deaths  during 
the  entire  8-year  period  covered  by  the 
report. 

The  leading  cause  of  death  among 
jail  prisoners  was  suicide,  accounting  for 
29%  of  all  deaths.  The  probability  of  a 
prisoner  committing  suicide  went  down  as 
the  size  of  the  jail  increased.  The  suicide 
rate  among  the  smallest  jails  was  6 times 
higher  than  among  the  largest  jails. 

Jails  with  an  average  daily  population 
of  over  1,000  comprise  just  6%  of  the 
nation’s  local  lock-ups  yet  house  52%  of 
the  jail  population.  Jails  with  an  average 
daily  population  of  under  50  make  up 
about  40%  of  all  jails  and  hold  about  3% 
of  the  nation’s  jail  prisoners.  The  smallest 
jails  had  a suicide  rate  of  169  per  100,000 
prisoners  while  the  50  largest  jails  had  a 
suicide  rate  of  27  per  100,000. 

The  reason  for  this  disparity  may  be 
the  lack  of  suicide  prevention  protocols 
in  smaller  jails.  For  example,  just  54%  of 
the  smaller  jails  provide  their  staff  with 
suicide  prevention  training  compared 
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with  91%  of  the  largest  jails.  Only  41% 
of  the  smallest  jails  provide  counseling  or 
psychiatric  services  to  prisoners  compared 
with  over  90%  of  the  largest  jails.  Further, 
higher  prisoner  turnover  rates  at  smaller 
jails  may  contribute  to  higher  suicide  rates, 
as  the  majority  of  jail  suicides  ( 64%)  occur 
within  the  first  month  of  incarceration. 

At  41  deaths  per  100,000  prisoners, 
heart  disease  was  the  leading  cause  of 
death  in  the  50  largest  jails.  The  AIDS- 
related  death  rate  was  7.5  times  higher 
(15  per  100,000)  within  the  50  largest  jails 
than  in  jails  with  an  average  daily  popula- 
tion of  under  1,000  (2  per  100,000).  The 
homicide  rate  in  the  50  largest  jails  was 
triple  that  of  all  other  jails,  but  the  intoxi- 
cation death  rate  in  the  smallest  jails  (31 
per  100,000)  was  quadruple  that  of  the  50 
largest  jails  (8  per  100,000). 

Generally,  the  time  period  immedi- 
ately following  admission  to  a jail  is  the 
most  dangerous  time  for  prisoners.  Over 
half  of  prisoner  deaths  occurred  within 
one  month  of  admission,  with  24%  of 
such  deaths  occurring  within  two  days  of 
admission.  Eighty  percent  of  intoxication 
deaths  and  62%  of  accidental  deaths  took 
place  within  the  first  month  of  incar- 
ceration. Deaths  due  to  illnesses,  such  as 
cancer  and  AIDS-related  causes,  occurred 
at  a higher  rate  among  prisoners  over  180 
days  after  admission. 

AIDS-related  deaths  made  up  5%  of 
all  deaths  and  decreased  50%  during  the  re- 
porting period,  from  10  per  100,000  to  5 per 
100,000,  possibly  due  to  improvements  in 
medical  treatment  for  HIV.  Suicide  was  the 
only  other  cause  of  death  to  diminish  during 
the  reporting  period,  dropping  from  49  per 
100,000  prisoners  to  36  per  100,000. 

Deaths  due  to  accidents  (4  per  100,000  ) 
and  homicide  (3  per  100,000)  remained 
constant  throughout  the  reporting  period. 
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The  death  rate  for  intoxication  grew  from 
6 per  100,000  in  2000  to  10  per  100,000  in 
2007.  In  93%  of  the  deaths  reported,  an 
autopsy  was  performed.  In  6%  of  deaths 
among  jail  prisoners,  no  definitive  cause 
of  death  was  determined. 

The  overall  mortality  rate  of  state 
prisoners  was  251  per  100,000  compared 
with  143  per  100,000  among  jail  prisoners 
overall.  The  suicide  rate  for  jails  was  2.6 
times  that  of  state  prisons. 

Not  surprisingly,  jail  prisoners  over 
age  45  had  a death  rate  5 times  higher  than 
those  under  45,  and  were  9 times  more  likely 
to  die  from  an  illness  - including  1 1 times 
more  likely  to  die  of  heart  disease  and  19 
times  more  likely  to  die  of  cancer.  Prisoners 
over  age  55  had  a death  rate  10  times  that  of 
prisoners  between  age  25  and  34. 

The  mortality  rate  for  male  prisoners 
(146  per  100,000)  was  slightly  higher  than 
for  females  (136  per  100,000).  Males  were 
1 .6  times  more  likely  to  die  of  suicide  and 
1.3  times  more  likely  to  die  from  heart 
disease,  but  females  were  1.4  times  more 
likely  to  die  from  other  diseases  and  nearly 
twice  as  likely  to  die  from  intoxication. 

White  jail  prisoners  had  a higher 
death  rate  (172  per  100,000)  than  blacks 
(123  per  100,000)  or  Hispanics  (111  per 


100,000).  White  prisoners  committed 
suicide  at  four  times  the  rate  of  black  pris- 
oners and  double  the  rate  of  Hispanics. 
Although  blacks  and  whites  died  of  heart 
disease  at  similar  rates,  it  was  twice  the  rate 
of  Hispanic  prisoners.  Heart  disease  was 
the  leading  cause  of  death  among  black 
prisoners  (35  per  100,000).  The  AIDS- 
related  death  rate  for  black  prisoners  was 
quadruple  that  of  whites  and  double  that 
of  Hispanics. 

When  the  jail  population  is  stan- 
dardized to  the  demographics  of  the 
U.S.  population  as  a whole,  the  leading 
causes  of  death  are,  in  order  of  preva- 
lence: suicide,  heart  disease,  intoxication, 
AIDS  and  cancer.  For  the  U.S.  general 
population,  the  leading  causes  of  death 
are  heart  disease,  cancer,  cerebrovascular 
disease  (stroke),  chronic  lower  respiratory 
disease  and  accidents.  The  suicide  rate  for 
jail  prisoners  was  triple  that  of  the  general 
population.  Clearly,  this  report  indicates  a 
need,  especially  for  smaller  jails,  to  expend 
additional  resources  to  prevent  prisoner 
suicides.  P 

Source:  Bureau  of  Justice  Statistics  report, 
“Mortality  in  Local  Jails,  2000-2007” 
(NCJ  222988) 
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Former  Ohio  Prison  Guard  Dies  Shackled  to  Hospital  Bed 


For  five  years,  Jeff  Maier,  53,  was 
an  Ohio  prison  guard.  Then  for 
13  months  he  was  an  Ohio  state  prisoner. 
The  change  from  one  side  of  the  bars  to 
the  other  occurred  after  Maier  was  dis- 
covered smuggling  drugs  into  the  facility 
where  he  worked.  Following  his  conviction 
he  was  sentenced  to  two  years  in  prison, 
which  turned  out  to  be  a death  sentence 
due  to  the  lack  of  medical  care  he  received 
from  the  Ohio  Department  of  Rehabilita- 
tion and  Correction  (ODRC),  his  former 
employer. 

Maier ’s  wife,  Robin,  and  their  daugh- 
ter traveled  to  the  Ohio  State  University 
Medical  Center  (OSUMC)  after  prison 
officials  at  the  North  Central  Correctional 
Center  called  to  tell  her  that  her  husband 
had  been  hospitalized. 

“Oh,  he’s  dead,”  a guard  at  OSUMC 
told  her  when  she  arrived  at  the  hospital. 
That  came  as  a shock,  as  she  had  not 
been  informed  his  condition  was  life- 
threatening. 

What  Robin  did  know  was  that  her 
husband  had  been  diagnosed  with  lung 
cancer,  which  had  resulted  in  the  surgi- 
cal removal  of  part  of  a lung  and  several 
ribs  six  months  earlier.  She  also  knew 
that  promised  radiation  treatment  and 
chemotherapy  had  never  been  provided. 
Maier  suffered  from  blinding  headaches, 
yet  a scheduled  MRI  scan  to  discover  the 
cause  of  his  pain  had  been  canceled. 

Prison  medical  staff  told  him  that 
the  headaches  were  probably  a reaction 
to  his  psychiatric  medications.  The  only 
treatment  he  received  was  advice  to  lie 
down  and  put  a cold  cloth  on  his  forehead. 
That  did  nothing  to  relieve  the  headaches, 
which  were  accompanied  by  repeated 
vomiting. 

During  the  late  night  or  early  morning 
of  July  5-6,  2010,  Maier  was  discovered 
unconscious  on  the  floor  of  his  cell.  His 
head  was  swollen  to  almost  twice  its 
normal  size.  He  was  transferred  to  OS- 
UMC, where  he  died  at  2:45  p.m.  without 
regaining  consciousness  after  his  mother 
approved  removing  him  from  life  support. 
He  was  shackled  to  the  hospital  bed  when 
he  died,  per  standard  ODRC  policy.  His 
widow  and  daughter  arrived  at  the  hospi- 
tal later  that  day. 

“The  worst  thing  was  that  Abby, 
our  12-year-old  daughter  with  Asperger’s 
syndrome,  had  to  learn  about  her  daddy’s 
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by  Matt  Clarke 

death  in  that  manner,”  said  Robin. 

ODRC  spokeswoman  Julie  Walburn 
said  she  was  investigating  the  circum- 
stances surrounding  Maier’s  medical 
treatment  and  death. 

“We  provide  all  necessary  medical 
care  to  inmates  in  our  custody,”  Walburn 
remarked.  “I  know  no  reason  that  we 
would  have  deviated  from  that  in  this 
case.”  Further,  the  way  Robin  Maier 
learned  about  her  husband’s  death  “would 
be  a concern.” 

“I  feel  the  state  was  wrong  in  handling 
our  family  like  this.  He  wasn’t  Charles 
Manson,  he  wasn’t  on  death  row  ...  I 


The  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  reversed  a grant 
of  summary  judgment  for  a guard  who 
Tasered  a federal  pre-sentencing  detainee 
at  the  Jerome  Combs  Detention  Center 
in  Kankakee  County,  Illinois.  The  pris- 
oner alleged  the  guard’s  use  of  the  Taser 
amounted  to  an  unconstitutional  exercise 
of  excessive  force. 

Darryl  Lewis  was  placed  in  segre- 
gation at  the  Jerome  Combs  Detention 
Center  after  getting  into  a fight  with  an- 
other prisoner.  Lewis  was  being  housed  at 
the  jail  awaiting  sentencing  for  his  recent 
federal  conviction  for  being  a felon  in 
possession  of  a firearm. 

Lewis  went  on  a hunger  strike  while 
in  segregation.  Responding  to  an  apparent 
suicide  attempt  wherein  Lewis  threatened 
to  take  a whole  bottle  of  ibuprofen,  Lewis 
was  Tasered  by  Michael  Shreffler,  a guard 
at  the  jail. 

Lewis  sued  Shreffler,  arguing  that 
his  use  of  the  Taser  constituted  exces- 
sive force.  Lewis  alleged  that  Shreffler 
Tasered  him  after  Shreffler  gave  him  one 
warning  to  get  up  from  his  bed,  but  was 
slow  in  doing  so  because  he  was  weak 
from  not  eating.  Shreffler  painted  a dif- 
ferent picture,  asserting  that  Lewis  was 
Tasered  only  after  he  failed  to  comply 
with  three  orders  for  him  to  get  up  from 
his  bed. 

The  magistrate  judge  in  the  case 
granted  summary  judgment  for  Shref- 
fler, finding  that  Shreffler’s  use  of  the 
Taser  amounted  to  de  minimis  force, 
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hope  that  this  is  addressed  and  corrected 
so  that  other  families  don’t  have  to  suffer 
like  ours,”  Robin  stated. 

Unfortunately,  other  families  will 
likely  suffer  similar  treatment  from  Ohio 
prison  officials.  Although  Charles  Man- 
son  and  death  row  prisoners  are  also 
entitled  to  adequate  medical  care,  prison 
systems  tend  not  to  differentiate  in  their 
treatment  of  prisoners  with  medical  needs 
- inadequate  care  is  generally  offered  to  all 
of  them,  regardless  of  their  security  level 
or  notoriety. 

Source:  Columbus  Dispatch 


and  that  Shreffler’s  conduct  did  not  oth- 
erwise violate  the  Eighth  Amendment. 
Lewis  appealed,  and  the  Seventh  Circuit 
reversed. 

The  court  began  its  analysis  by 
noting  that  Lewis  had  arguably  brought 
his  claims  under  the  wrong  theory.  As 
a detainee  still  awaiting  sentencing, 
Lewis  was  still  a pre-trial  detainee,  the 
court  held.  Pre-trial  detainees  cannot 
be  “punished”  and  are  protected  by 
the  Fourteenth  Amendment,  which 
provides  better  protections  than  the 
Eighth  Amendment.  But  because  Lewis 
failed  to  argue  the  Fourteenth  Amend- 
ment applied,  the  court  assessed  Lewis’ 
claims  under  Eighth  Amendment  stan- 
dards. 

Even  using  the  laxer  Eighth  Amend- 
ment standard,  though,  the  court 
concluded  that  the  alleged  force  against 
Lewis  was  excessive.  “[Bjased  on  Lewis’s 
facts,  we  cannot  say  that  Shreffler  acted  in 
good  faith,”  the  court  wrote.  “[N]o  reason- 
able officer  would  think  that  he  would  be 
justified  in  shooting  Lewis  with  a taser 
gun,”  assuming  the  truth  of  Lewis’  allega- 
tions. In  so  holding,  the  court  was  quick 
to  reject  the  lower  court’s  conclusion  that 
the  use  of  a Taser  amounts  to  de  minimis 
force.  “As  the  Supreme  Court  has  said, 
pain,  not  injury,  is  the  barometer  by  which 
we  measure  claims  of  excessive  force,”  the 
court  wrote.  The  judgment  of  the  district 
court  was  accordingly  reversed.  See:  Lewis 
v.  Downey,  581  F.3d  467  (7th  Cir.  2009), 
cert  denied. 
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Seventh  Circuit  Reverses  Summary  Judgment 
for  Guard  in  Illinois  Jail  Taser  Case 


Oregon  Jail  Guard  Latest  to  be 
Indicted  for  Sexual  Misconduct 

by  Mark  Wilson 


On  May  13,  2010,  Oregon  jail 
guard  Darin  L.  Fox  was  charged 
with  having  sexual  contact  with  female 
prisoners.  He  was  arrested  and  booked 
into  the  Clackamas  County  Jail,  where 
he  had  worked  since  1998.  He  was  then 
released  on  his  own  recognizance. 

While  investigating  complaints  of  sex- 
ual misconduct  involving  another  guard, 
Alan  Dean  Randol,  investigators  learned 
of  similar  allegations  against  Fox. 

Randol  pleaded  guilty  to  official  mis- 
conduct and  served  eight  days  in  jail.  Fox 
was  placed  on  paid  administrative  leave, 
and  was  indicted  on  one  felony  count  of 
first-degree  custodial  sexual  misconduct, 
one  misdemeanor  count  of  second-degree 
custodial  sexual  misconduct  and  live  mis- 
demeanor counts  of  first-degree  official 
misconduct. 

Felony  first-degree  custodial  sexual 
misconduct  requires  actual  intercourse, 
while  second-degree  misdemeanor  custo- 
dial sexual  misconduct  encompasses  all 


other  sexual  contact.  The  law  was  enacted 
in  2005  in  response  to  high-profile  sex 
abuse  cases  involving  guards. 

Several  guards  have  been  convicted 
and  sentenced  to  lengthy  prison  terms  un- 
der the  custodial  sexual  misconduct  statute. 
A prisoner’s  willing  participation  in  sex  acts 
is  not  a defense,  as  prisoners  are  deemed 
unable  to  consent  due  to  the  power  differ- 
ential between  guards  and  prisoners. 

Fox’s  indictment  alleged  that  he 
engaged  in  sexual  activity  with  female 
prisoners  both  in  the  jail  and  on  electronic 
monitoring  in  their  own  residences.  Sheriff 
Craig  Roberts  ordered  an  internal  inves- 
tigation. “The  sheriff  takes  allegations 
of  misconduct  very  seriously,”  declared 
Clackamas  County  Sheriff’s  spokesman 
Jim  Strovink. 

Fox  pleaded  guilty  to  two  counts  of 
first-degree  official  misconduct  on  June 
23, 2010  and  was  sentenced  to  serve  a mere 
20  days  in  jail.  He  also  was  ordered  to  sur- 
render his  law  enforcement  certification. 


Melissa  Wheeler,  one  of  the  women 
sexually  abused  by  Fox,  filed  a federal 
lawsuit  against  Clackamas  County  in  Sep- 
tember 2010.  Wheeler  was  on  electronic 
home  monitoring  when  Fox  visited  her 
at  home  as  part  of  his  official  duties.  The 
suit  claims  that  the  county  failed  to  train 
or  supervise  Fox,  and  violated  Wheeler’s 
Eighth  Amendment  and  equal  protection 
rights.  See:  Wheeler  v.  Clackamas  County, 
U.S.D.C.  (D.  Ore.),  Case  No.  3:10-cv- 
01137-PK.P 

Source:  The  Oregonian 
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California:  Parole  Agents  Saw  and  Spoke  to  Kidnap  Victim, 
Yet  Failed  to  Identify  or  Rescue  Her 


While  providing  a legal  analysis 
of  claims  against  the  California 
Department  of  Corrections  and  Reha- 
bilitation (CDCR),  a June  25,  2010  letter 
from  the  California  Department  of  Justice 
noted  that  Jaycee  Lee  Dugard  - the  now- 
30-year-old  woman  who  was  kidnapped 
and  held  captive  for  18  years  by  a paroled 
sex  offender  who  fathered  two  children 
with  her  - said  parole  agents  spoke  to 
her  and  her  eldest  daughter  but  failed  to 
take  steps  to  identify  them  or  determine 
their  relationship  to  Phillip  Craig  Garrido, 
58,  the  man  accused  of  kidnapping  and 
repeatedly  raping  her.  [See:  PLN,  Dec. 
2009,  p.48;  Sept.  2010,  p.24]. 

The  letter  does  not  specify  where  or 
when  the  conversations  between  Dugard 
and  the  state  parole  agents  took  place.  But 
neither  does  the  letter,  authored  by  Senior 
Assistant  Attorney  General  Rochelle  C. 
East,  make  any  attempt  to  dispute  the 
truth  - or  significance  - of  Dugard’s 
assertion,  which  was  made  in  support 
of  claims  she  filed  against  the  CDCR, 
contending  that  such  conversations  in 
fact  took  place. 

East’s  letter,  addressed  to  Deputy 
Attorney  General  Bruce  Reeves,  was 
presented  to  state  lawmakers  before 
they  voted  on  July  1,  2010  to  authorize 
a $20  million  settlement  to  Dugard  and 
her  daughters,  now  age  12  and  15.  The 
settlement  was  mediated  by  retired  San 
Francisco  County  Superior  Court  Judge 
Daniel  Weinstein,  who  said  of  Dugard 
afterward,  “She’s  very  sincere.  She’s  not 
angry  and  blaming.”  Governor  Arnold 
Schwarzenegger  approved  the  settlement 
payout  within  days  after  it  was  approved 
by  the  legislature. 

A November  2009  investigation  by 
David  Shaw,  Inspector  General  for  the 
CDCR,  had  previously  documented 
numerous  missed  opportunities  to  rescue 
Dugard,  including  a time  when  state  parole 
agents  spoke  with  one  of  her  daughters  in 
2008  but  accepted  Garrido’s  explanation 
that  she  was  his  niece.  Whether  that  was 
the  time  when  parole  agents  also  spoke  to 
Dugard  herself  was  not  clear. 

East’s  letter  recounted  that  Dugard 
was  kidnapped  at  age  1 1 by  Garrido  and 
his  wife  Nancy,  who  kept  her  “hidden  in 
a makeshift  shed  in  their  backyard,  where 
she  was  repeatedly  raped  over  the  course 
of  years.”  Not  mentioned  was  the  fact 
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that  but  for  the  suspicions  of  an  alert  U.C. 
Berkeley  police  officer,  who  observed  Gar- 
rido on  campus  with  two  girls  passing  out 
religious  fliers,  Dugard  and  her  daughters 
would  likely  still  be  held  in  captivity. 

While  recognizing  the  CDCR’s  immu- 
nities against  Dugard’s  potential  claims 
for  negligence,  infliction  of  emotional 
distress,  failure  to  discharge  a mandatory 
duty,  and  negligent  hiring,  training,  reten- 
tion and  supervision,  as  well  as  the  fact 
that  the  CDCR  had  a “good”  chance  of 
prevailing  on  at  least  parts  of  a dispositive 
motion,  East  also  forthrightly  acknowl- 
edged that  “a  potential  damages  award 
could  be  extremely  high.” 

Indeed,  Dugard  asserted  that  she  was 


The  twenty  states  that  have  civil 
commitment  programs  will  spend 
close  to  a half-billion  dollars  in  2010  to  in- 
carcerate and  provide  treatment  for  some 
5,200  civilly-committed  sex  offenders.  The 
per-offender  cost  for  civil  commitment  is 
much  higher  than  the  cost  of  incarcerating 
people  in  prison,  and  has  risen  consider- 
ably since  civil  commitment  programs 
were  first  enacted. 

The  annual  cost  per  civilly-com- 
mitted sex  offender  (CCSO)  is  highest 
in  New  York  ($175,000)  and  California 
($173,000).  Nationwide,  such  costs  aver- 
age $96,000  - double  the  cost  of  tuition 
to  an  Ivy  League  university.  Iowa  spends 
$7  million  a year  for  80  CCSOs,  nearly 
double  the  2005  budget  of  $3.6  million. 
Virginia  expects  to  spend  $24  million  in 
2010  to  house  239  CCSOs  at  the  Virginia 
Center  for  Behavioral  Rehabilitation,  up 
from  $2.7  million  in  2004.  Virginia  Gov- 
ernor Bob  McDonnell  wants  to  spend 
an  additional  $43.5  million  to  convert  a 
closed  prison  into  another  civil  commit- 
ment facility. 

Minnesota  spends  $71.6  million  on 
CCSOs  annually,  five  times  the  per-person 
cost  of  incarcerating  state  prisoners.  The 
reason  for  the  higher  expense  is  the  treat- 
ment regimen  for  CCSOs,  which  involves 
behavioral  therapists,  social  workers, 
psychologists  and  psychiatrists  necessary 
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seen  by  at  least  three  different  CDCR  pa- 
role agents  - yet  they  took  no  action  and 
she  remained  Garrido’s  captive.  Describ- 
ing the  case  as  “unique,”  East  wrote,  in  a 
truly  monumental  understatement,  that 
“the  failure  to  discover  Ms.  Dugard  before 
18  years  had  elapsed  is  tragic.” 

Garrido  and  his  wife,  who  face 
charges  of  kidnapping,  rape  and  false 
imprisonment,  remain  in  custody  pend- 
ing trial.  Garrido’s  bail  was  set  at  $30 
million  while  his  wife’s  bail  was  set  at 
$20  million. 

Sources:  California  Department  of  Justice 
letter  ( dated  June  25,  2010),  Los  Angeles 
Times,  Associated  Press 


to  keep  a constitutional  civil  commitment 
treatment  program  from  becoming  an 
unconstitutional  extension  of  incarcera- 
tion after  sex  offenders  have  served  their 
prison  sentences. 

To  provide  secure  treatment  for 
CCSOs,  Minnesota  constructed  a 400-bed 
civil  commitment  facility  in  Moose  Lake 
that  looks  a lot  like  a medium-security 
prison.  The  Minnesota  legislature  recently 
approved  about  $45  million  to  expand 
Moose  Lake,  despite  a $1  billion  state 
budget  deficit. 

“They  had  no  idea  10  years  ago,  seven 
years  ago,  what  this  program  was  going  to 
cost,”  observed  Dennis  Brenson,  warden 
of  the  Moose  Lake  facility. 

“I’ve  heard  people  in  a lot  of  the 
states  quietly  say,  ‘Oh  my  God,  I wish 
we’d  never  gotten  this  law,”’  said  Profes- 
sor W.  Lawrence  Fitch  of  the  University 
of  Maryland  School  of  Law,  an  expert 
on  civil  commitment.  “No  one  would 
ever  dare  offer  repeal  because  it’s  just 
untenable.” 

Actually,  no  one  would  try  to  repeal 
civil  commitment  statutes  because  U.S. 
lawmakers  lack  the  moral  courage  to  do 
what  is  right  if  it  is  also  unpopular  or 
politically  harmful.  “No  one  wants  to 
be  - certainly  here  in  [the  state  legislature] 
- perceived  to  be  soft  on  sex  offenders,” 
acknowledged  Minnesota  state  Rep. 

Prison  Legal  News 


Civilly  Committing  Sex  Offenders 
Strains  Some  States’  Budgets 

by  Matt  Clarke 


Michael  Paymar. 

In  the  case  of  civilly  committing  sex 
offenders,  there  is  increasing  evidence 
that  psychological  treatment  has  little, 
if  any,  real  effect  in  reducing  recidivism. 
Untreated  sex  offenders  have  about  a 5% 
rate  of  committing  subsequent  sex  crimes. 
According  to  Fitch,  research  indicates 
that  psychological  treatment  reduces  that 
risk  by  less  than  20%.  In  other  words,  at 
most  it  could  reduce  the  chances  of  a sex 
offender  committing  a new  sex  offense 
from  5%  to  around  4%.  Fitch  points  out 
that  states  without  civil  commitment  laws 
tend  to  focus  on  controlling  sex  offenders’ 
behavior  using  management  tools  such  as 
intensive  supervision,  counseling,  GPS 
tracking  and  lie  detector  tests. 

The  cost  for  housing  CCSOs  has  in- 
creased due  to  two  primary  reasons:  the 
cost  of  treatment  has  risen  sharply  over 
the  past  five  years,  and  many  civil  com- 
mitment facilities  rarely  or  never  release 
a CCSO.  No  one  has  been  released  from 
the  civil  commitment  programs  in  Min- 
nesota or  Texas  (which  uses  an  out-patient 
program).  Only  one  sex  offender  was 
released  from  the  programs  in  Missouri 
and  Pennsylvania,  while  as  of  mid-2009 
only  two  CCSO’s  had  been  released  in 
Washington  State.  [See:  PLN,  May  2009, 
p.38] . Only  10  sex  offenders  have  been 
released  from  Virginia’s  civil  commitment 
center  within  the  past  7 years.  Since  2006, 
Nebraska  released  only  one  civilly  com- 
mitted sex  offender. 

Other  programs  have  released  more 
CCSOs.  California  released  close  to  200, 
and  New  Jersey,  home  of  Megan’s  Law, 
has  released  123  civilly  committed  sex  of- 
fenders. Wisconsin  has  released  61  since 
it  began  its  civil  commitment  program 
in  1994. 

“Are  Minnesota  sex  offenders  that 
much  more  dangerous  than  Wisconsin  sex 
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offenders?  Why  can’t  we  do  that?”  asked 
civil  commitment  expert  Eric  Janus,  head 
of  the  William  Mitchell  College  of  Law  in 
St.  Paul,  Minnesota. 

Meanwhile,  at  least  62  CCSOs  nation- 
wide have  died  while  being  held  in  civil 
commitment  facilities.  Twenty-six  have 
died  in  Minnesota  alone  since  1993.  “It’s 
like  a roach  motel,”  said  Phil  Duran,  an 
attorney  who  has  advocated  for  CCSOs. 
“People  check  in,  but  they  never  check 
out.” 

Some  states,  including  Vermont  and 
Louisiana,  refused  to  enact  civil  commit- 
ment legislation,  citing  concerns  about 
cost  and  constitutionality.  Arizona  man- 
aged to  slightly  reduce  the  cost  of  its  civil 
commitment  program  over  the  past  five 
years,  while  Wisconsin  kept  the  cost  of  its 
program  from  exploding.  However,  those 
are  the  exceptions.  Even  in  states  with  high 


costs,  such  as  California,  which  opened 
a 1,500-bed  civil  commitment  facility  in 
2005,  politicians  are  more  inclined  to  pay 
the  price  of  civil  commitment  even  if  it 
helps  drive  their  state  into  insolvency. 

“At  the  end  of  the  day,”  said  Califor- 
nia Assemblyman  Nathan  Fletcher,  “you 
have  to  keep  them  incarcerated  whatever 
the  costs.  ” Whatever  the  political  costs  for 
elected  lawmakers  who  refuse  to  address 
the  fiscal  reality  of  civil  commitment, 
that  is.  Ft 

Sources:  Associated  Press,  www.minneso- 
taindependent.  com 
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Political  Patronage  Scandal  Rocks 
Massachusetts  Probation  Department 

by  Derek  Gilna 


A May  2010  investigative  report 
in  the  Boston  Globe  took  the 
Massachusetts  Probation  Department  to 
task  for  bypassing  qualified  candidates  for 
available  job  positions,  instead  employing 
at  least  250  friends,  relatives  and  financial 
backers  of  politicians  and  top  court  of- 
ficials. According  to  the  Globe , “[rjeports 
of  irregularities  in  the  [hiring]  process  are 
legion ...  the  children  of  influential  people 
who  got  jobs  even  though  they  didn’t 
make  the  list  of  finalists,  friends  and  allies 
hired  on  an  ‘acting’  basis  without  a formal 
hiring  process,  [and]  job  applicants  with 
no  political  ties  who  find  their  interview 
evaluations  inexplicably  changed  to  re- 
duce their  overall  ranking.” 

Singled  out  for  specific  criticism  was 
Probation  Commissioner  John  J.  “Jack” 
O’Brien,  who  was  selected  for  his  posi- 
tion in  1997  by  Chief  Judge  John  J.  Irwin, 
Jr.  instead  of  highly-regarded  probation 
expert  Ronald  P.  Corbett,  Jr.  Judge  Ir- 
win, now  deceased,  had  indicated  that  he 
wanted  a streetwise  commissioner  and 
selected  O’Brien,  who  was  then  in  charge 
of  a program  where  probationers  could  go 
for  drug  testing  and  educational  services. 
Shortly  after  O’Brien  took  office,  he  hired 
two  of  Irwin’s  relatives. 

Passed  over  for  promotion  once 
O’Brien  became  commissioner  was 
Deirdre  I.  Kennedy,  a Wellesley  College 
graduate  with  two  master’s  degrees,  and  a 
streetwise  veteran  who  was  fluent  in  Span- 
ish. She  had  run  an  anti-domestic  violence 
program  that  had  qualified  for  millions 
in  federal  grants.  Instead,  O’Brien  chose 
73-year-old  James  Rush,  the  father  of  an 
influential  state  legislator. 

Rush’s  two-year  stint  in  the  Probation 
Department  resulted  in  a sex  and  race 
discrimination  lawsuit  filed  by  two  of  his 
female  subordinates.  With  yet  another 
chance  to  hire  Kennedy,  O’Brien  again 
chose  another  candidate  - one  with  close 
connections  to  State  Treasurer  Tim  P. 
Cahill.  Cahill,  an  O’Brien  political  ally, 
employs  O’Brien’s  wife,  Laurie,  and  one 
of  his  daughters.  O’Brien  built  strong  ties 
to  state  lawmakers  and  top  court  officials, 
which  helped  him  obtain  increases  in  hir- 
ing and  funding  during  a time  when  the 
state  legislature  was  trying  to  rein  in  a 
budget  deficit. 


Included  on  O’Brien’s  staff  are  family 
members  of  U.S.  Representative  William 
D.  Delahunt,  former  Boston  mayor  Ray- 
mond L.  Flynn  and  former  Massachusetts 
Senate  President  William  M.  Burger,  as 
well  as  House  Speaker  Robert  A.  DeLeo’s 
godson.  None  of  those  individuals  claim 
a background  in  probation  expertise. 
O’Brien’s  daughter,  Genevieve,  is  also  on 
the  agency’s  payroll. 

State  Rep.  Thomas  M.  Petrolati,  an 
influential  lawmaker,  has  secured  jobs  in 
the  Probation  Department  for  his  wife, 
Kathleen,  a former  staffer,  the  husband 
of  his  legislative  aide  and  dozens  of  his 
campaign  contributors.  According  to  the 
Globe , Petrolati,  who  appears  to  have  con- 
siderable influence  in  the  budgetary  process 
that  provides  funding  for  the  Probation  De- 
partment, has  received  double  the  amount 
of  campaign  contributions  from  probation 
employees  than  any  other  state  legislator, 
based  on  campaign  records. 

With  the  help  of  Petrolati  and  others, 
the  Probation  Department’s  budget  has 
grown  more  than  160  percent  from  1998 
to  2008,  far  outstripping  increases  in  other 
public  safety  agency  funding.  Seventy- 
nine  probation  managers  are  paid  at  least 
$100,000  annually,  and  from  2004  to  2010, 
O’Brien’s  salary  rose  from  $116,241  to 
$130,305.  The  budgetary  increases  for 
the  Probation  Department  have  come 
in  the  wake  of  a 10  percent  drop  in  the 
number  of  offenders  who  require  hands- 
on  supervision. 

The  Probation  Department  supervises 
thousands  of  people  convicted  of  DUI,  sex 
offenses  and  other  serious  crimes  serving 
their  sentences  in  the  community,  and  the 
agency’s  hiring  practices  appear  to  have  ad- 
versely affected  the  morale  of  employees  in 
the  department  who  lack  the  political  influ- 
ence possessed  by  many  of  O’Brien’s  hires. 

The  Globe,  following  an  extensive 
six-month  investigation,  uncovered  what 
it  believed  to  be  practices  in  the  Probation 
Department  that  do  not  contribute  to  the 
efficient  operation  of  the  agency.  Under 
O’Brien,  employee  donations  to  legisla- 
tive campaigns  increased  from  $23,413  in 
2002  to  more  than  $55,000  in  2008.  Staff 
members  who  declined  to  make  political 
donations  risked  being  passed  over  for 
promotions  in  favor  of  less  experienced 


but  politically-connected  employees. 

One  such  candidate  passed  over  for 
promotion  was  Karen  Jackson,  who  was 
seeking  the  position  of  assistant  chief  pro- 
bation officer  after  being  selected  as  the 
top  candidate  by  the  hiring  committee  at 
Milford  District  Court.  Instead,  O’Brien 
picked  the  grandniece  of  then-State  Rep. 
Marie  J.  Parente. 

The  apparent  politicization  of  the 
Probation  Department’s  staff  has  left  the 
collection  of  fines  and  court  costs  over- 
seen by  probation  officials,  to  the  tune 
of  $70  million  a year,  vulnerable  to  theft, 
according  to  the  Globe.  Six  probation 
officers  have  been  cited  for  multiple  defi- 
ciencies in  their  collection,  management 
and  disbursement  of  funds.  One  employee 
was  charged  with  the  alleged  theft  of  $2 
million  from  the  Lawrence  District  Court 
probation  department  accounts.  That  em- 
ployee was  supervised  by  Jeffrey  L.  Akers, 
who  was  cited  by  State  Auditor  A.  Joseph 
DeNucci  in  a 2007  report  for  failing  to 
notice  financial  discrepancies. 

The  chief  administrator  of  Massa- 
chusetts’ trial  courts,  Chief  Justice  Robert 
A.  Mulligan,  said  that  such  losses  were 
not  unexpected.  “There  was  absolutely 
no  oversight,”  he  noted. 

Other  Probation  Department  em- 
ployees with  apparent  competency  issues 
have  escaped  punishment.  One  associate 
probation  officer,  Ashley  Losapio,  the 
stepdaughter  of  a judge,  was  alleged 
to  have  compromised  an  investigation 
by  leaking  information.  The  Worcester 
district  attorney  declined  to  prosecute, 
but  then-Detective  Captain  Edward  J. 
McGinn,  Jr.  complained  to  O’Brien  that 
Losapio  was  “not  a suitable  person  to  serve 
this  community  as  a probation  officer.” 
She  was  transferred  to  another  position 
but  continued  to  work  for  O’Brien,  and 
received  a $3,000  pay  increase. 

O’Brien  was  able  to  continue  such 
politicized  hiring  practices  because  with 
the  exception  of  the  legislature,  there 
was  little  other  recourse.  Although  Chief 
Justice  Mulligan  was  technically  his  boss, 
O’Brien,  as  commissioner,  had  “exclusive 
authority  to  appoint,  dismiss,  assign,  and 
discipline  probation  officers.” 

In  the  past,  Mulligan  attempted  to 
rein  in  what  he  felt  were  hiring  abuses,  with 
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limited  success.  According  to  the  Globe, 
state  Rep.  Michael  F.  Rush  - the  son  of 
former  probation  official  James  Rush, 
who  resigned  under  pressure  - pushed  a 
proposal  to  move  Mulligan’s  downtown 
administrative  offices  to  the  top  floor 
of  the  outlying  Charlestown  District 
Courthouse,  ostensibly  to  save  money.  Or 
possibly  to  send  a message. 

Governor  Deval  Patrick  vetoed  $4.4 
million  in  probation  spending  in  Novem- 
ber 2009,  but  the  entire  sum  was  restored 
by  the  legislature  with  little  or  no  floor 
debate.  That  was  not  surprising  given 
O’Brien’s  skillful  manipulation  of  the 
hiring  process,  which  concentrated  on 
friends  and  relatives  of  state  lawmakers. 
After  O’Brien’s  appointment,  those  same 
legislators  eliminated  the  previous  practice 
of  requiring  probation  officers  assigned  to 
the  courts  to  be  approved  by  local  judges; 
as  a result,  hiring  and  promotion  decisions 
were  made  by  O’Brien’s  office. 

That  change,  pushed  by  former  state 
Rep.  Thomas  M.  Finneran,  permitted  poli- 
ticians seeking  hiring  favors  to  deal  directly 
with  O’Brien  instead  of  less  politically- 
responsive  judges.  Since  then  it  has  become 
clear  to  individuals  both  inside  and  outside 
the  Probation  Department  that  well-placed 
campaign  contributions  to  state  legislators 
are  looked  upon  favorably  when  the  time 
comes  to  seek  funding  for  the  agency. 
Finneran,  O’Brien’s  former  neighbor  and 
jogging  partner,  resigned  in  2004  after 
being  accused  of  perjury  in  an  unrelated 
case.  He  pleaded  guilty  to  obstruction  of 
justice  in  2007,  was  fined  $25,000,  and  was 
disbarred  in  January  2010. 

After  a spotlight  was  placed  on  O’Brien 
and  the  Probation  Department  by  the 
Globe' s reporting,  state  lawmakers  finally 
took  action.  “The  probation  department 
has  become  a rogue  agency  with  a complete 
lack  of  transparency  and  oversight,”  Gov- 
ernor Patrick  said  in  a statement.  O’Brien 
was  suspended  in  May  2010,  and  special 
counsel  Paul  F.  Ware,  Jr.  was  appointed  to 
investigate  political  favoritism  among  hires 
in  the  Probation  Department. 

Following  an  extensive  investigation 
that  included  interviews  with  almost  100 
witnesses,  Ware  issued  a 307-page  report 
in  November  2010  that  found  “abuse  and 
systemic  corruption”  in  the  Probation 
Department  during  O’Brien’s  tenure.  “The 
fraud  begins  at  the  top  with  Commissioner 
O’Brien,  and  it  extends  through  most  of  the 
hierarchy  of  the  department  who  partici- 
pate in  interviewing  candidates  for  hiring 
and  promotion,”  the  report  stated. 
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Ware  wrote  that  O’Brien  had  “com- 
mitted pervasive  fraud  against  the 
Commonwealth”  by  rigging  the  hiring 
process  to  select  certain  candidates  with 
the  goal  of  securing  political  favors.  “Such 
abuse  and  corruption  are  intolerable  and 
are  a betrayal  of  the  just  expectations  of 
the  public  and  of  employees  in  the  judicial 
branch,  including  those  in  the  Probation 
Department,”  the  Massachusetts  Supreme 
Judicial  Court  stated. 

The  report  cited  numerous  examples 
of  O’Brien’s  corrupt  hiring  decisions,  in- 
cluding one  case  in  which  he  hired  Douglas 
MacLean,  the  son  of  former  state  Senator 
William  “Biff”  MacLean,  despite  the  fact 
that  he  had  a felony  conviction  and  was 
a former  heroin  addict.  A probation  su- 
pervisor who  objected  to  hiring  MacLean 
was  punished  by  O’Brien,  who  transferred 
her  to  a distant  work  location. 

According  to  Ware,  probation  deputies 
Christopher  J.  Bulger,  Elizabeth  V.  Tavares 
and  Francis  M.  Wall,  plus  former  deputies 
William  H.  Burke  III  and  Patricia  Walsh, 
may  have  committed  criminal  offenses  that 
included  fraud,  bribery  and  illegal  solicita- 
tion of  campaign  contributions. 

“Generous  appropriations  for  the 
Probation  Department  were  linked  to 
O’Brien’s  willingness  to  systematize 
fraudulent  hiring  and  promotion  on  a 
pervasive  scale,”  Ware  wrote.  He  noted 
that  state  lawmakers  - many  of  whom 
received  campaign  donations  or  desired 
hiring  decisions  from  the  Probation  De- 
partment, approved  $25.4  million  more 
than  the  budget  requested  for  the  agency 
between  2006  and  2009. 

As  for  the  attorneys  who  were  sup- 
posed to  oversee  the  agency,  Ware  found 
they  were  either  “unaware  of  massive 
fraud”  or  were  “aware  of  the  fraud  but 
acquiesced  in  it.”  Thus,  they  were  either 
“incompetent  or  dishonest.”  Further,  the 
Probation  Department’s  legal  counsel, 
Christopher  J.  Bulger,  son  of  former  state 
Senator  William  Bulger,  had  “irrevocably 
compromised”  his  credibility  by  speaking 
with  and  advising  O’Brien  after  O’Brien 
had  been  suspended. 

Based  upon  Ware’s  findings,  the  Su- 
preme Judicial  Court  announced  that  it 
would  fire  O’Brien,  suspend  several  of  his 
deputies,  and  forward  the  special  counsel’s 
report  to  state  and  federal  prosecutors  to 
determine  if  criminal  charges  were  war- 
ranted. 

The  Supreme  Judicial  Court  also 
ordered  the  formation  of  a task  force, 
chaired  by  former  State  Attorney  General 
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L.  Scott  Harshbarger,  to  review  hiring 
and  promotion  practices  in  the  Probation 
Department.  However,  that  review,  and 
the  investigation  by  Ware,  only  concern 
improprieties  involving  the  Probation 
Department.  Not  addressed  are  possible 
misdeeds  by  state  lawmakers,  who  argu- 
ably were  just  as  complicit  as  O’Brien  in 
seeking  to  have  their  family  members  and 
friends  hired  by  the  Probation  Depart- 
ment, and  for  granting  political  favors  in 
exchange  for  campaign  contributions. 

The  Massachusetts  legislature  an- 
nounced in  December  2010  that  it  was 
taking  action,  too  - not  to  investigate 
wrongdoing  by  its  members,  but  to 
form  a commission  to  draft  legislation 
to  overhaul  the  Probation  Department. 
The  proposed  bill  may  include  placing 
the  agency’s  hiring  process  under  the 
civil  service  system,  to  ensure  that  hiring 
decisions  are  based  on  merit  rather  than 
political  patronage. 

O’Brien  abruptly  quit  on  December 
31,  2010,  complaining  that  he  was  be- 
ing made  a scapegoat.  State  and  federal 
criminal  investigations  into  the  Proba- 
tion Department  scandal  are  reportedly 
pending.  P 

Source:  www.boston.com 
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Massachusetts:  Court  Lifts  Stay  of  Discovery  in 
Challenge  to  Treatment  of  Mentally  111  Prisoners 


The  Disability  Law  Center,  Inc. 
(DLC)  has  obtained  an  order  lift- 
ing a stay  of  discovery  in  its  suit  against 
the  Massachusetts  Department  of  Cor- 
rection (MDOC).  As  previously  reported 
in  a 2008  PLN  cover  article,  DLC  hied  a 
lawsuit  on  behalf  of  Massachusetts  pris- 
oners claiming  the  failure  to  treat  their 
serious  mental  illnesses  violated  their 
Eighth  Amendment  rights.  [See:  PLN, 
Sept.  2008,  p.l]. 

The  U.S.  District  Court  oversee- 
ing the  case  held  a hearing  on  August 
11,  2010.  In  allowing  DLC  to  obtain 
discovery  from  the  University  of  Mas- 
sachusetts Correctional  Health  Program 
(UMCHP),  a third  party  to  the  suit,  the 
court  stated,  “DLC  shall  write  a letter 
requesting  releases  from  inmates  or  their 
representatives,  if  any,  whose  medical  or 
mental  health  records  are  involved  in  the 
documents  sought  by  DLC.” 

The  letter  is  to  advise  prisoners  “that 
there  is  currently  a dispute  regarding 
whether  certain  of  the  inmate’s  medi- 
cal records  are  privileged,  and  that  this 
privilege  may  be  waived”  by  returning  an 
enclosed  waiver  form. 

DLC  was  to  provide  at  least  25  copies 
of  the  letter  to  the  MDOC  no  later  than  Au- 
gust 13, 2010,  and  the  MDOC  was  required 
to  transmit  it  to  prisoners  “forthwith”  and 
file  an  affidavit  as  to  how  many  were  deliv- 
erable and  how  many  were  undeliverable. 
Prisoners  had  until  September  10,  2010  to 
return  the  waiver  form  to  DLC. 

The  court  ordered  the  parties  to  confer 
and  report  as  to  whether  an  agreement 
could  be  reached  that  “moots  any  or  all 
of  the  outstanding  issues  regarding  the 
applicability  of  the  federal  psychotherapist- 
patient  privilege  (FPPP)  to  the  documents 
sought  by  DLC  from  UMCHP.” 

The  district  court  noted  in  its  or- 
der that  UMCHP  agreed  “the  revised 
protective  order  concerning  confidential 
information  that  the  court  is  issuing 
satisfied  the  requirements  of  the  Health 
Insurance  Portability  and  Accountability 
Act,”  eliminating  the  “impediment  to  the 
production  of  documents  DLC  seeks.” 

In  a September  20,  2010  joint  status 
report,  the  parties  reported  that  UMCHP 
had  “delivered  to  the  DLC  documents 
over  which  it  is  not  asserting  privilege  for 
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ten  inmates  who  were  in  segregation  or 
segregation-like  conditions  ....” 

In  another  discovery  dispute,  DLC 
filed  an  emergency  motion  to  compel 
on  November  17,  2010  related  to  its 
request  to  have  an  expert  witness,  Dr. 
Craig  Haney,  visit  three  MDOC  facili- 
ties and  interview  certain  prisoners.  The 


A federal  law  meant  to  ensure  that 
victims  of  violence,  fraud  and 
other  property  crimes  are  compensated  for 
financial  loss  does  not  work  as  intended. 

According  to  the  Mandatory  Victims 
Restitution  Act  (MVRA)  passed  by  Con- 
gress in  1996,  crime  victims  who  suffer 
identifiable  monetary  losses  are  entitled 
to  “full  and  timely  restitution.”  However, 
that  is  rarely  the  case. 

Since  the  MVRA  was  enacted,  the 
amount  of  outstanding  federal  restitu- 
tion debt  owed  to  victims  nationwide  has 
ballooned  from  $3.7  billion  to  more  than 
$44.4  billion  in  2008,  the  most  recent  year 
for  which  statistics  are  available.  In  fact, 
according  to  the  U.S.  Department  of 
Justice,  the  average  collection  rate  for  all 
94  federal  judicial  districts  in  2008  was  a 
mere  1 .4  percent. 

During  that  same  year  the  rates  in 
some  individual  districts  were  particularly 
abysmal.  New  Jersey  and  the  Southern 
District  of  New  York  had  collection  rates 
of  .025  and  .021  percent,  respectively.  The 
Eastern  District  of  Pennsylvania  collected 
a paltry  .002  percent  of  outstanding  third- 
party  restitution  debt  in  2008. 

One  problem,  critics  say,  is  that  the 
MVRA  requires  judges  to  order  restitu- 
tion for  the  full  amount  of  a victim’s 
losses  regardless  of  the  defendant’s  ability 
to  pay.  Thus,  the  restitution  orders  don’t 
accurately  reflect  how  much  will  actually 
be  collected.  Offenders  who  are  sentenced 
to  prison  for  financial  fraud  are  typically 
ordered  to  pay  $100  a month  in  restitu- 
tion when  they  are  released.  At  that  rate  it 
would  take  over  833  years  for  an  offender 
to  repay  $1  million. 

A case  in  point  is  a January  2005 
study  by  the  U.S.  Government  Account- 

38 


DLC  and  MDOC  subsequently  resolved 
the  discovery  dispute,  and  the  motion 
was  dismissed  as  being  moot.  This  case 
remains  pending  and  PLN  will  report 
future  developments.  See:  Disability  Law 
Center  v.  Massachusetts  Department  of 
Correction,  U.S.D.C.  (D.  Mass.),  Case  No. 
L07-CV-10463-MLW.  H 


ability  Office  (GAO)  that  followed  five 
white  collar  criminals  who  owed  a com- 
bined $568  million  in  restitution.  Eight 
years  after  sentencing,  the  report  found 
only  7 percent  of  the  total  had  been  re- 
paid. Adding  to  the  problem,  according  to 
GAO  statistics,  is  the  fact  that  more  than 
85  percent  of  federal  criminal  defendants 
are  indigent  with  little  or  no  ability  to 
repay  their  victims. 

Prosecutors  have  argued,  however, 
that  even  if  defendants  are  financially  well 
off  and  have  the  means  to  pay  restitution, 
there  is  little  chance  of  recovering  money 
for  their  victims  unless  their  assets  are 
seized  before  charges  are  filed. 

In  October  2007,  the  U.S.  Senate  fol- 
lowed this  line  of  reasoning  and  passed 
legislation  introduced  by  Senator  Byron 
Dorgan,  a North  Dakota  democrat,  that 
would  have  made  it  easier  for  federal 
prosecutors  to  seize  a defendant’s  assets 
before  he  or  she  had  even  been  charged 
with  a crime.  Fortunately  for  those  who 
still  believe  in  the  concept  of  innocent 
until  proven  guilty,  the  bill  died  in  a House 
subcommittee  in  May  2008. 

Critics  - mainly  House  Judiciary 
Committee  Chairman  John  Conyers,  Jr. 
and  the  criminal  defense  bar  - had  ar- 
gued that  the  legislation  would  unfairly 
harm  potential  defendants  and  would 
not  significantly  increase  the  collection 
of  restitution.  David  B.  Smith,  a crimi- 
nal defense  attorney,  said  the  bill  would 
have  given  federal  prosecutors  “a  nuclear 
weapon  with  which  to  pauperize  every 
single  defendant”  and  thus  prevent  them 
from  retaining  private  defense  counsel  by 
preemptively  seizing  their  assets. 

Even  had  the  bill  passed,  it  would 
have  done  little  to  alleviate  the  overrid- 
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ing  problem.  The  bottom  line  is  that 
government  officials  fritter  away  whatever 
restitution  money  is  collected  rather  than 
using  it  to  repay  crime  victims. 

According  to  one  GAO  report, 
federal  prosecutors  use  most  forfeited 
assets  - which  are  intended  for  restitu- 
tion payments  - for  other  purposes  such 
as  providing  funds  to  local  and  state  law 
enforcement  agencies  that  aid  them  in 
prosecutions. 

In  fiscal  year  2008,  the  94  U.S.  At- 
torneys offices  had  a collective  total  of 
$1.1  billion  in  asset  forfeiture  deposits,  of 
which  less  than  40  percent  - $429.4  mil- 
lion - went  to  crime  victims  for  restitution. 
Moreover,  88  percent  of  the  restitution 
money  paid  out  in  2008  came  from  a single 
U.S.  Attorneys  office  in  upstate  New  York, 
while  55  U.S.  Attorneys  offices  did  not 


Mississippi  courts  must  construe 
prisoner  filings  based  on  their 
substance,  and  not  how  they  are  labeled,  the 
Supreme  Court  of  Mississippi  decided. 

Dennis  Dobbs,  a Mississippi  state 
prisoner,  hied  a “Petition  for  an  Order  to 
Show  Cause”  with  the  Marshall  County 
Circuit  Court  complaining  about  the  lack 
of  air-conditioning  and  other  inhumane 
conditions  at  the  Marshall  County  Cor- 
rectional Facility.  Dobbs  used  the  show 
cause  petition  instead  of  a 42  U.S.C.  1983 
form  because  the  law  library  did  not  have 
any  section  1983  forms.  Dobbs  specifically 
averred  in  his  petition  that  he  “was  not 
attacking  the  legality  of  his  sentence.” 
Nonetheless,  the  court  construed  Dobbs’ 
petition  as  a motion  for  post-conviction 
relief  pursuant  to  the  Mississippi  Uniform 


apply  any  of  their  forfeited  asset  funds 
to  restitution. 

An  article  in  the  December  2009 
issue  of  the  California  Law  Review, 
titled  “Should  Crime  Pay?:  A Critical 
Assessment  of  the  Mandatory  Victims 
Restitution  Act  of  1996,”  noted  that  while 
“the  MVRA  may  have  led  to  marginally 
more  compensation  for  victims  of  crime, 
it  has  decreased  victim  satisfaction  with 
restitution.”  Further,  the  article  found  that 
“mandatory  restitution  impedes  offenders’ 
reintegration  into  society,”  and  concluded 
“the  MVRA  is  often  an  inefficient  and 
impractical  method  of  recompensing  vic- 
tims” that  is  “detrimental  to  both  victims 
and  offenders.”  FJ 

Sources:  www.philly.com,  California  Law 
Review 


Post-Conviction  Collateral  Relief  Act  and 
denied  relief.  Dobbs  appealed  the  circuit 
court’s  decision  and  the  court  of  appeals 
affirmed. 

The  Supreme  Court  of  Mississippi 
granted  certiorari  and  reversed.  “Dobbs 
explicitly  stated  in  his  petition  that  he 
was  not  attacking  the  legality  of  his  sen- 
tence, nor  did  he  even  inferentially  attack 
the  legality  of  his  conviction,”  the  court 
wrote.  “As  such,  and  due  to  the  lack  of 
jurisdiction,  the  Circuit  Court  of  Marshall 
County  should  have  treated  Dobb’s  filings 
as  non-post-conviction  relief  filings.” 

The  matter  was  remanded  to  the 
circuit  court  for  further  proceedings  con- 
sistent with  the  Supreme  Court’s  decision. 
See:  Dobbs  v.  State  of  Mississippi,  6 So.  3d 
1085  (Sup.  Ct.  Miss.  2009). 
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Probation  Officers  Working  in  Los  Angeles  Juvenile  Facilities 
Engage  in  Misconduct,  Avoid  Disciplinary  Action 


According  to  a report  released  in 
June  2010  by  the  Los  Angeles 
County  Office  of  Independent  Review 
(OIR),  a civilian  oversight  agency,  lax 
internal  investigations  in  the  county’s  Pro- 
bation Department  have  allowed  sworn 
probation  officers  to  commit  serious  acts 
of  misconduct  while  employed  at  juvenile 
detention  facilities,  yet  avoid  disciplinary 
action  in  some  cases. 

Los  Angeles  County  has  21  juvenile 
halls  and  camps,  which  operate  with 
around  6,000  employees  - about  4,400  of 
whom  are  sworn  peace  officers.  With  only 
a third  as  many  employees,  the  Probation 
Department  reported  as  many  employee 
arrests  in  2009  as  did  the  Los  Angeles 
County  Sheriff’s  Department. 

In  February  2010,  after  the  Los 
Angeles  Times  reported  that  some  cases 
of  misconduct  by  sworn  probation  of- 
ficers had  gone  unpunished,  the  county’s 
Board  of  Supervisors  asked  the  OIR  to 
investigate  the  scope  of  the  problem.  The 
ensuing  three-month  review  found  that  the 
Probation  Department’s  internal  investi- 
gations were  taking  too  long  to  complete, 
averaging  200  days  - often  longer  than  the 
statute  of  limitations  for  departmental 
punishment. 

“The  system  is  broken  down  in  so 
many  ways,  from  the  inception  of  the 
investigation  all  the  way  through.  There 
are  bottlenecks  that  slow  things  down,  and 
cases  that  should  have  been  done,  could 
have  been  done  in  a reasonable  time,  were 
not,”  said  OIR  attorney  Michael  J.  Gen- 
naco,  who  led  the  review. 

The  OIR  report,  described  by  the 
Los  Angeles  Times  as  “scathing,”  iden- 
tified 31  cases  of  misconduct  by  sworn 
probation  officers  that  were  probably 
beyond  the  reach  of  departmental  pun- 
ishment. Nonetheless,  of  those  31,  18 
had  been  charged  with  crimes  and  at 
least  ten  had  been  convicted.  The  of- 
fenses ranged  from  cruelty  to  a child 
and  sex  with  a minor  to  prostitution, 
assault  with  a deadly  weapon,  resisting 
an  officer  and  battery. 

“You  have  people  who  have  commit- 
ted some  egregious  violations,  sometimes 
against  our  kids,  and  they  don’t  get 
punished,”  noted  County  Supervisor  Zev 
Yaroslavksy. 
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Among  the  Probation  Department’s 
shortcomings  identified  by  the  OIR  was 
an  inadequate  number  of  surveillance 
cameras,  which  were  available  in  only  “a 
fraction”  of  juvenile  halls  and  camps.  A 
related  problem  was  the  apparent  un- 
willingness of  internal  investigators  to 
confront  staff  with  incriminating  security 
videos  in  cases  where  video  footage  was 


The  federal  Jacob  Wetterling  Act 
of  1994  imposed  a duty  on  the 
states  to  establish  sex  offender  registry 
programs,  including  life-long  registration 
for  offenders  classified  as  sexually  violent 
predators.  In  1996,  Megan’s  Law  required 
the  states  to  provide  public  sex  offender 
registries  and  community  notification 
programs. 

Georgia  established  its  Sex  Offender 
Registry  (SOR)  in  1996,  and  the  Georgia 
Bureau  of  Investigation  (GBI)  created  a 
“new  database  on  an  existing  mainframe 
platform.”  Apparently  not  much  has 
changed  since  that  time,  as  Georgia’s  cur- 
rent SOR  is  based  on  “an  outdated  and 
inflexible  computer  system,  resulting  in  a 
registry  that  does  not  fully  meet  the  needs 
of  the  law  enforcement  or  the  public.” 

That  was  one  of  the  findings  in  a July 
2010  report  issued  by  the  Performance 
Audit  Operations  division  of  the  Georgia 
Department  of  Audits  and  Accounts, 
concerning  the  performance  of  the  state’s 
SOR. 

Contrary  to  its  intended  purpose 
to  “provide  law  enforcement  with  an 
effective  method  of  monitoring  and 
investigating  sex  offenders”  through 
its  associated  public  website,  Georgia’s 
SOR  “contains  incomplete,  inaccurate, 
and  outdated  information  regarding  the 
number  and  characteristics  of  offenders 
living  or  working  in  an  area.” 

The  SOR’s  data  fields  have  remained 
virtually  unchanged  since  its  creation  in 
1996.  The  database’s  structure  does  not 
allow  new  fields  to  be  added  “unless  an 
existing  data  element  is  removed  to  make 
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in  fact  available. 

The  OIR  report  recommended  34 
improvements,  including  additional  video 
surveillance,  improving  training  and  inves- 
tigation tracking,  and  establishing  on-site 
independent  review  of  internal  investiga- 
tions. P 

Source:  Los  Angeles  Times 


space,”  according  to  the  GBI. 

Additionally,  confusion  is  created 
by  discrepancies  between  information 
contained  in  the  SOR  and  in  the  local  reg- 
istries that  state  law  requires  each  county 
to  maintain  - even  though  the  counties  do 
not  receive  state  funding  to  provide  such 
registries. 

Federal  law  requires  the  states  to  “es- 
tablish a three-tier  classification  system 
based  on  offense,”  and  to  require  “sex  of- 
fenders to  periodically  verify  registration 
information.”  Georgia  law  determines  who 
qualifies  as  a sex  offender,  sets  residency 
restrictions,  and  establishes  a Risk  As- 
sessment Classification.  However,  only  6 
percent  of  the  19,200  sex  offenders  on  the 
state’s  SOR  have  been  classified  by  a state 
review  board,  due  to  budget  cuts. 

While  Georgia  sheriffs  and  the  Geor- 
gia Department  of  Corrections  collect 
all  of  the  required  information,  there  are 
delays  in  entering  the  data  into  the  SOR 
due  to  understaffing  at  the  GBI.  The 
SOR  system  fails  to  verify  information, 
resulting  in  inaccurate  data  entry,  and  up- 
dating the  data  is  difficult  because  access 
is  overly  restrictive.  Some  sex  offenders 
listed  in  the  SOR  were  found  to  have  mis- 
spelled names  or  erroneous  descriptions 
or  residences. 

These  shortcomings  have  several  ad- 
verse consequences.  For  example,  sheriffs 
may  be  unaware  of  sex  offenders  living 
in  their  counties,  and  the  public  might  be 
unable  to  obtain  complete  information 
about  a sex  offender  living  or  working  in 
their  community. 

In  addition  to  misinforming  mem- 
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California  Governor  Orders  Corrections 
Officials  to  Retain  Parole  Files  Indefinitely 


bers  of  the  public  about  the  number  of 
sex  offenders  and  the  threat  they  may 
pose,  the  SOR  fails  to  “inform  the  public 
that  most  sex  crimes  are  committed  by 
acquaintances  of  their  victims,  not  un- 
known registered  sex  offenders.”  Even 
some  victims’  rights  groups  have  turned 
against  the  state’s  SOR. 

“I  almost  feel  like  it’s  a false  sense  of 
security,”  said  Sally  Sheppard,  director 
of  the  Cottage  Sexual  Assault  Center 
and  Child  Advocacy  Center  in  Athens, 
Georgia. 

Among  other  recommendations,  the 
Performance  Audit  Operations  report 
suggested  that  the  GBI  “pursue  the  de- 
velopment or  purchase”  of  a new  SOR 
computer  system.  Further,  the  legislature 
should  eliminate  all  local  registries  to 
ensure  the  new  SOR  is  the  only  registry 
that  requires  future  updating. 

Also,  to  fulfill  its  responsibility,  the 
GBI  should  take  a “proactive  role”  in 
managing  the  SOR,  which  will  require 
improving  its  policies  and  procedures, 
performance  monitoring  and  manage- 
ment of  the  program. 

The  GBI  criticized  the  report,  claim- 
ing it  was  produced  with  input  from  a 
private  company.  Offender  Watch  of 
Louisiana,  that  is  seeking  a state  contract. 
“That  is  just  a direct  conflict  of  interest,” 
said  GBI  spokesman  John  Bankhead. 
The  Georgia  Department  of  Audits 
and  Accounts  refuted  that  criticism  but 
acknowledged  consulting  with  officials 
at  Offender  Watch,  which  maintains  sex 
offender  registries  for  about  40  Georgia 
counties. 

The  53-page  audit  of  Georgia’s  Sex 
Offender  Registry,  Performance  Audit  09- 
18,  is  available  on  PLN’s  website.  FI 

Additional  sources:  Atlanta  Journal- 
Constitution,  www.georgia.gov 


The  killing  of  a 17-year-old  girl 
by  a sex  offender  whose  parole 
records  had  been  destroyed  resulted  in  a 
minor  political  frenzy  in  California. 

The  Associated  Press  requested  the 
parole  records  of  John  Albert  Gardner 
III,  who  was  charged  with  the  murder  of 
Chelsea  King,  17,  in  San  Diego  County 
and  with  the  attempted  rape  of  another 
woman,  after  the  judge  presiding  over  the 
case  imposed  a gag  order.  Gardner  had 
pleaded  guilty  in  2000  to  committing  lewd 
and  lascivious  acts  on  a 13-year-old  girl, 
and  was  also  accused  of  raping  and  killing 
a 14-year-old  girl. 

On  March  5, 2010,  the  Department  of 
Corrections  and  Rehabilitation  disclosed 
that  the  records  requested  by  the  Associ- 
ated Press  had  been  destroyed  in  2009,  one 


Former  Louisiana  death  penalty 
defense  attorney  Jelpi  Picou,  49, 
was  sentenced  on  August  23,  2010  to  five 
years  in  prison  for  stealing  over  $200,000 
from  a publicly-funded  agency  he  had 
directed  since  2004. 

Picou  was  sentenced  by  Orleans  Par- 
ish Criminal  Court  Judge  Robin  Pittman 
for  five  counts  of  theft.  Over  the  years  that 
Picou  headed  the  Capital  Appeals  Project, 
which  represents  the  poorest  prisoners  on 
Louisiana’s  death  row,  he  continuously 
stole  from  the  organization. 

When  state  officials  came  to  inspect  the 
financial  records  that  Picou  maintained  for 


year  after  Gardner  completed  three  years 
of  parole  supervision.  That  disclosure 
prompted  Assemblyman  Nathan  Fletcher 
to  call  for  an  investigation  to  determine 
whether  any  records  had  been  improperly 
destroyed. 

Hours  later.  Governor  Arnold 
Schwarzenegger  ordered  corrections  of- 
ficials to  retain  parole  records  indefinitely 
- a seemingly  impossible  task  in  light  of  the 
fact  that  some  10,000  ex-prisoners  enter  or 
leave  parole  supervision  each  month. 

Gardner  pleaded  guilty  on  April  16, 
2010  to  the  rape  and  murder  of  Chelsea 
King  and  Amber  Dubois,  14.  He  received 
two  sentences  of  life  without  parole.  Ft 

Sources:  Associated  Press,  www.sdnn. 
com 


the  Capital  Appeals  Project  in  November 
2009,  he  resigned.  Rather  than  face  disci- 
plinary proceedings,  Picou  surrendered  his 
law  license.  As  part  of  his  sentence  he  also 
was  ordered  to  pay  full  restitution  to  the 
Capital  Appeals  Project. 

In  2008,  Picou  represented  a death  row 
prisoner  who  won  a reversal  by  the  U.S. 
Supreme  Court  of  his  death  sentence  for 
raping  a child.  That  ruling  declared  capital 
punishment  unconstitutional  for  child  rap- 
ists. See:  Kennedy  v.  Louisiana,  554  U.S.  407 
(2008)  [PLN,  Nov.  2008,  p.42],  FI 

Source:  Times  Picayune 
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Oregon  Federal  Halfway  House  Director 
Removed  Due  to  Embezzlement 


The  executive  director  of  a non- 
profit transition  center  for  federal 
prisoners  was  fired  after  allegations  of 
embezzlement  surfaced  in  June  2010. 

The  Oregon  Halfway  House  (OHH) 
is  a 75-bed  transition  center  for  federal 
prisoners  located  in  Portland,  Oregon. 
The  program  “provides  job  placement 
assistance,  counseling,  and  a safe  and 
drug-free  home  environment  through 
contract  correctional  housing  services 
to  the  U.S.  Bureau  of  Prisons  and  the 
U.S.  Probation  [Office],”  according  to  the 
OHH's  most  recent  tax  statement.  In  2009, 
OHH  reported  revenue  of  $2.6  million. 

In  June  2010,  OHH’s  board  of  direc- 
tors learned  about  undisclosed  financial 
problems  within  the  organization  and 

Delaware’s 


Internal  strife  within  Delaware’s 
Board  of  Parole  (Board)  has  pro- 
vided ammunition  to  a move  by  the 
governor  to  abolish  the  Board.  The  squab- 
ble has  resulted  in  claims  that  the  Board’s 
chairman  is  acting  without  legal  authority 
and  refusing  to  set  hearings  requested  by 
the  other  Board  members. 

The  chairman,  Dwight  E.  Holden, 
who  manages  the  Board’s  administrative 
offices,  is  the  only  full-time  member.  He 
receives  an  annual  salary  of  $80,000.  The 
other  four  Board  members  serve  part-time 
and  earn  around  $9,000  a year. 

Since  parole  was  abolished  for  offenses 
committed  after  June  30, 1990,  the  number 
of  prisoners  who  fall  under  the  Board’s  ju- 
risdiction has  steadily  dwindled.  However, 
the  Board  has  other  duties.  Among  those  are 
hearing  the  appeals  of  “tier  designations” 
for  sex  offenders  convicted  prior  to  1994. 

A tip  to  the  hotline  of  State  Auditor  R. 
Thomas  Wagner  resulted  in  a special  investiga- 
tion that  found  a lack  of  financial  supervision 
and  lack  of  oversight  of  the  Board’s  administra- 
tive office  employees.  The  investigation  caught 
the  attention  of  Governor  Jack  Markell’s  office, 
which  sent  Joseph  Hickey,  a deputy  human 
resources  director  from  the  Office  of  Manage- 
ment and  Budget,  to  work  with  the  Board 
members  and  staff  to  find  solutiona 

An  agreement  was  reached,  which 


by  Mark  Wilson 

launched  an  investigation,  according  to 
OHH  board  president  and  Oregon  federal 
public  defender  Steve  Wax. 

The  investigation  led  to  the  termination 
of  OHH  executive  director  Laura  Edwards, 
38,  for  embezzlement.  “The  board  removed 
Ms.  Edwards  and  referred  [the  investigative 
findings]  to  the  United  States  Attorney’s 
Office  for  investigation  and  possible 
prosecution,”  said  Wax.  She  is  accused  of 
misappropriating  $160,000  to  $214,000,  in 
part  by  using  a business  debit  card  to  make 
purchases  from  the  Adoption  Shoppe  - an 
online  store  that  she  owned. 

Edwards,  whose  salary  and  benefits 
totaled  $107,000  in  2009,  could  not  be 
reached  for  comment.  However,  she  stated 
in  an  e-mail  to  Wax  that  she  was  “deeply. 


by  David  M.  Reutter 

provided  that  Board  members  would  not 
get  involved  in  office  matters  and  Holden 
would  seek  to  follow  the  Board’s  advice 
and  recommendations.  On  March  24, 2010, 
Board  members  asked  Holden  in  an  email 
why  he  had  not  scheduled  requested  meet- 
ings. “Mr.  Holden  responded  back  that  the 
Board  is  harassing  him  and  he  is  boss,”  said 
a timeline  sent  to  Gov.  Markell’s  office  by 
one  of  the  Board  members. 

At  issue  were  tier-designation  hear- 
ings. “You  were  looking  at  people  who 
had  been  out  all  these  years.  They’ve  never 
done  another  thing  wrong,  living  a good 
life  in  the  community  and  all  of  a sudden 
they  get  a letter  in  the  mail:  you’re  going 
to  be  tier  III,  your  picture  on  the  Internet, 
your  neighbors  notified,”  stated  Board 
member  James  F.  Justice. 

Holden  contended  that  he  had  a 
legitimate  reason  for  not  scheduling  the 
hearings.  “Everything  is  either  generated 
from  the  Department  of  Correction  or  the 
Attorney  General’s  Office.  The  AG’s  office 
had  a couple  young  [deputy  attorney  gen- 
erals] going  out  on  maternity  leave.  Why 
schedule  hearings  if  they’re  not  going  to 
be  represented?”  Holden  noted. 

When  a reporter  from  the  News  Jour- 
nal asked  Holden  how  Board  members 
were  harassing  him,  he  replied,  “You  know 
what  it  was?  There  was  a series  of  emails 


deeply  sorry”  for  her  actions.  She  had  been 
fired  from  her  previous  job  with  Cornell 
Industries,  a California-based  halfway 
house,  also  for  embezzlement. 

Edwards  is  reportedly  the  subject  of  a 
criminal  investigation;  FBI  agents  seized 
items  from  her  home  in  July  2010,  but  she 
has  not  yet  been  charged  with  a crime  or 
arrested. 

OHH  financial  officer  Jim  Reinhardt 
also  left  the  organization  shortly  after 
Edwards’  wrongdoing  was  exposed,  but 
board  members  declined  to  say  whether 
he  resigned  or  was  terminated,  or  if  his 
departure  was  linked  to  the  embezzlement 
investigation.  FI 

Source:  The  Oregonian 


going  back  and  forth.  I had  expressed  that 
the  AG  had  a right  to  be  present  at  the 
hearing,  and  they  said  they  didn’t  care  if 
the  AG  was  there  or  not.  Common  sense 
says  you  shouldn’t  do  that.” 

Frustrated  with  Holden’s  inaction, 
Board  members  filed  a petition  with  Su- 
perior Court  President  James  T.  Vaughn, 
Jr.,  asking  him  to  order  Holden  to  sched- 
ule more  hearings.  The  matter  was  taken 
under  advisement  and  apparently  later 
resolved  without  a court  order. 

A larger  problem  for  Holden  concerns 
claims  that  he  has  released  prisoners 
without  Board  approval  or  by  overriding 
the  Board’s  recommendations.  By  law,  a 
majority  vote  of  the  Board  is  required  to 
release  a prisoner  from  prison,  known  as 
Level  V,  to  supervision  in  the  community, 
known  as  Level  III  or  lower. 

Upon  such  a majority  vote,  Holden 
issues  a Board  order.  “Recently  he  took  a 
person  from  Level  V to  Level  III,  and  then 
just  recently  - and  I questioned  him  on  this 
- he  took  [another]  person  from  Level  V to 
Level  III,”  said  Board  member  George  H. 
Williamson  III.  “Why  this  bothers  us  is  if  a 
person  commits  a crime  or  does  something 
wrong  while  he’s  at  this  level,  it  is  possible  [it 
will]  come  back  and  haunt  the  Board  and 
even  the  state,  who  technically  released  him 
on  what  was  not  a lawful  order.” 


Parole  Board  Suffers  from  Infighting 
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Strife  between  Holden  and  the  other 
Board  members  began  when  Holden 
backed  a 2009  legislative  proposal  by  Gov. 
Marked  to  abolish  the  Board  and  consoli- 
date its  functions  into  the  Department  of 
Correction  as  a cost-saving  measure.  The 
move  would  have  saved  Holden’s  job  but 
axed  the  positions  of  the  other  four  Board 
members.  Those  four  members  opposed 
the  bill,  which  failed  to  pass. 


“With  the  internal  strife  that’s  going 
on,  it  only  weakens  the  position  to  keep 
the  Board,”  said  state  Sen.  Bruce  Ennis, 
chairman  of  the  Senate  Adult  and  Juvenile 
Corrections  Committee  and  a member  of  the 
Joint  Finance  Committee.  “We  are  aware  of 
many  of  the  allegations  and  complaints  made 
on  each  side  of  this  issue. ...  At  this  point,  the 
administration  is  more  focused  on  the  perma- 
nent solution  of  abolishing  the  Board  than 


on  short-term  changes  in  membership  or  the 
chair,”  Gov.  Markell’s  office  remarked. 

The  fate  of  Delaware’s  Board  of  Parole 
will  likely  be  raised  during  the  next  legisla- 
tive session  in  2011.  Crime  victims  have 
argued  against  abolishing  the  Board,  say- 
ing it  gives  them  an  opportunity  to  protest 
against  releasing  prisoners  on  parole. 

Source:  News  Journal 


$389,548.55  Total  Award  in  Texas  Jail  Strip  Search  Suit 


On  February  5, 2009,  a former  jail 
prisoner  in  Wood  County,  Texas 
was  awarded  $60,000  by  a federal  jury 
after  being  subjected  to  an  unlawful  strip 
search.  She  had  previously  settled  claims 
against  the  Texas  Alcoholic  Beverage 
Commission  (TABC)  for  $135,000. 

Chandra  Rae  Jimenez,  45,  co-owned 
a bar  with  her  husband.  She  was  arrested 
during  a raid  on  the  bar  and  taken  to  the 
Wood  County  Jail,  where  she  was  strip 
searched  by  jail  personnel  under  the  super- 
vision of  Sheriff  Dwaine  Daugherty. 


Jimenez  hired  Dallas  attorney  Edwin 
E.  Wright  III  to  hie  a 42  U.S.C.  § 1983 
civil  rights  lawsuit  against  the  county  and 
Sheriff  Daugherty.  She  claimed  the  strip 
search  constituted  an  unreasonable  search 
and  seizure  done  for  retaliatory  purposes, 
and  the  sheriff  had  failed  to  properly 
supervise  and  train  his  employees.  The 
defendants  argued  they  had  reasonable 
suspicion  that  she  had  a weapon  or  contra- 
band hidden  on  her  body  which  justified 
the  strip  search. 

Jimenez  reached  a pretrial  settle- 


ment with  the  TABC  for  $135,000.  At 
trial,  the  jury  awarded  her  $55,000  in 
actual  damages  for  pain  and  suffering 
plus  $5,000  in  punitive  damages  against 
the  county  and  Sheriff  Daugherty.  Her 
husband’s  claim  for  loss  of  services  was 
unsuccessful.  On  August  25,  2009,  the 
district  court  awarded  Jimenez  an  ad- 
ditional $157,394.60  in  attorney’s  fees 
and  $37,153.95  in  costs.  See:  Jimenez  v. 
Texas  Alcoholic  Beverage  Commission, 
U.S.D.C.  (E.D.  Tex.),  Case  No.  2:07-cv- 
00154-TJW-CE.  H 


Washington  Supreme  Court  Holds  No  Liberty  Interest 
in  Sex  Offender  Release  to  Community  Custody 


The  Washington  Department  of 
Corrections  (DOC)  may  law- 
fully deny  sexually  violent  predators  early 
release  to  the  community,  the  Supreme 
Court  of  Washington  decided  August  20, 
2009.  In  so  holding,  the  court  concluded 
that  RCW  9.94A.728(2)  does  not  create 
a protected  liberty  interest  in  release  to 
“community  custody,”  AKA  parole. 

Mark  Mattson  was  convicted  of  a 
sex  offense  and  sentenced  to  120  months 
imprisonment.  Nearing  the  end  of  his  sen- 
tence, Mattson  submitted  several  release 
plans  to  the  DOC  requesting  transfer  to 
community  custody.  The  DOC  denied 
Mattson’s  request  each  time,  citing  DOC 
policy  directive  350.200,  which  categori- 
cally prohibits  the  transfer  of  sexually 
violent  predators  to  community  custody. 

Mattson  filed  a personal  restraint 
petition  which  the  Court  of  Appeals, 
Division  One,  granted,  holding  that 
Mattson  had  a “protected  liberty  interest 
in  early  release  to  community  custody.” 
Accordingly,  the  court  directed  the  DOC 
to  consider  Mattson’s  release  plan  and 
decide  whether  he  should  be  transferred 
to  community  custody. 

The  Supreme  Court  of  Washington 


granted  review  in  the  case  and  reversed. 
For  a state  law  to  create  a protected  liberty 
interest,  the  law  must  “prescribe  a given 
outcome  for  a specific  set  of  facts,”  the 
court  wrote.  RCW  9.94A.728(2),  which 
authorizes  the  DOC  to  transfer  offenders 
to  community  custody,  is  not  such  a law, 
the  court  concluded. 

Under  RCW  9.94A.728(2),  the  DOC 
retains  discretion  to  decide  whether  per- 
sons convicted  of  a sex  offense  should 
be  released  to  community  custody.  The 
statute  says  that  sex  offenders  “may  be- 
come eligible”  and  that  the  DOC  “may 
deny  transfer.”  Because  the  statute  is 


written  in  permissive  terms,  “the  statute 
does  not  create  an  expectation  of  release 
and  cannot  establish  a liberty  interest,” 
the  court  held. 

Furthermore,  the  court  rejected  Matt- 
son’s alternative  argument  that  the  DOC’s 
categorical  ban  was  not  a “legitimate” 
exercise  of  its  discretion.  The  DOC’s 
conclusion  that  sexually  violent  predators 
are  more  “likely  to  engage  in  predatory 
acts  of  sexual  violence  if  not  confined 
in  a secure  facility,”  the  court  wrote,  is  a 
“legitimate  reason”  for  the  ban.  See:  In  re 
Mattson,  166  Wash.2d  730,  214  P.3d  141 
(Wa.  S.Ct.  2009). 
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Former  Texas  Youth  Commission  Official  Gets  Ten  Years  in  Prison 


On  April  22, 2010,  a former  Texas 
Youth  Commission  (TYC)  offi- 
cial convicted  of  sexually  abusing  a young 
offender  was  sentenced  to  ten  years  in 
prison. 

Ray  Edwards  Brookins,  formerly  the 
assistant  superintendent  of  TYC’s  West 
Texas  State  School,  was  convicted  of  the 
2004  sexual  abuse  of  a prisoner  who  was 
18  years  old  at  that  time.  The  charges 
included  two  counts  of  improper  sexual 
activity  with  a person  in  custody  and  an 
improper  relationship  between  an  educa- 
tor and  a student. 

Brookins  is  one  of  two  TYC  officials 
accused  of  sexually  abusing  up  to  13 
youths  in  TYC  custody.  Former  West 
Texas  State  School  principal  John  Paul 
Hernandez  is  scheduled  to  go  to  trial  in 


February  2011;  he  faces  one  count  of 
sexual  assault,  nine  counts  of  improper 
relationship  with  a person  in  custody,  and 
nine  counts  of  improper  relationship  be- 
tween a student  and  educator.  [See:  PLN, 
Feb.  2008,  p.l]. 

Multiple  witnesses,  including  the 
18-year-old  prisoner  Brookins  was  ac- 
cused of  molesting,  gave  lurid  testimony 
about  late-night  encounters  in  offices  or 
recreational  fields,  Brookins’  use  of  por- 
nography and  sex  toys,  and  his  unwanted 
sexual  advances  that  he  would  not  allow 
his  young  victims  to  rebuff. 

Brookins  resigned  in  February  2005, 
soon  after  he  was  interviewed  by  Texas 
Ranger  Brian  Burzynski,  who  was  investi- 
gating the  sex  scandal  at  TYC.  Burzynski’s 
2005  report,  which  detailed  the  sexual 


abuse  of  TYC  prisoners,  wasn’t  acted  on 
for  two  years.  After  Brookins  was  sen- 
tenced an  emotional  Burzynski  fought  to 
keep  his  feelings  under  control. 

“This  has  been  an  emotional  roller 
coaster  from  the  start,”  he  said.  “I  think 
it’s  because  most  every  case  we  work,  there 
is  a support  system  for  the  victims,  but  not 
these  kids.”  Once  the  TYC  sex  scandal 
was  exposed,  state  officials  overhauled 
the  agency  in  an  effort  to  remedy  existing 
problems  and  prevent  future  incidents 
of  sexual  abuse  by  TYC  staff.  The  TYC’s 
West  Texas  State  School,  where  Brookins 
and  Hernandez  were  employed,  has  since 
been  closed.  FI 

Sources:  Associated  Press,  www.news- 
west9.com,  Houston  Chronicle 


North  Carolina  Supreme  Court  Upholds 
Felon’s  Right  to  Possess  Firearm 


On  August  28,  2009,  the  Supreme 
Court  of  North  Carolina  con- 
cluded that  a 2004  law  prohibiting  felons 
from  possessing  a firearm  violated  the 
North  Carolina  constitution  in  an  as- 
applied  challenge  to  the  law. 

Barney  Britt  was  convicted  in  1979  of 
possession  with  the  intent  to  distribute  a 
controlled  substance.  After  his  release  in 
1982,  Britt  had  his  right  to  possess  fire- 
arms restored  in  1987,  and  thereafter  used 
and  possessed  his  guns  without  incident, 
living  as  a law-abiding  citizen. 

In  2004,  though,  the  North  Carolina 
legislature  enacted  N.C.G.S.  § 14-415.1, 
which  makes  it  “unlawful  for  any  person 
who  has  been  convicted  of  a felony  to  pur- 
chase, own,  possess,  or  have  in  his  custody, 
care,  or  control  any  firearm.” 

After  the  law’s  passage,  Britt  visited 
his  local  sheriff  inquiring  whether  he  could 
continue  to  keep  his  guns.  The  sheriff  told 
him  that  he  could  not,  and  Britt  promptly 
divested  himself  of  all  his  firearms. 

Britt  brought  an  as-applied  challenge 
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to  the  law.  The  trial  court  and  the  court 
of  appeals  denied  relief.  The  Supreme 
Court,  however,  agreed  to  hear  the  case 
and  reversed. 

“We  conclude  that  N.C.G.S.  § 14- 
415.1  is... unconstitutional... as  applied 
to  this  plaintiff,”  the  court  wrote.  “It  is 
unreasonable  to  assert  that  a nonviolent 


citizen  who  has  responsibly,  safely,  and 
legally  owned  and  used  firearms  for  sev- 
enteen years  is  in  reality  so  dangerous  that 
any  possession  at  all  of  a firearm  would 
pose  a significant  threat  to  public  safety.” 
See:  Britt  v.  State  of  North  Carolina,  363 
N.C.  546,  681  S.E.2d  32  (Sup.  Ct.  NC, 
2009).  FI 


Indiana  DOC  Hires  Convicted 
Former  Legislator  for  Re-Entry  Job 


A former  Indiana  democratic  state 
representative  convicted  of  im- 
personating a public  servant  was  hired  by 
the  Indiana  Department  of  Corrections  to 
run  its  re-entry  program  at  the  Branchville 
Correctional  Facility. 

In  June  2009,  Dennie  Oxley  II 
attempted  to  avoid  arrest  for  public 
intoxication  by  claiming  he  was  a state 
lawmaker.  Under  Indiana’s  Constitution, 
state  legislators  cannot  be  arrested  for 
misdemeanors  while  the  legislature  is  in 
session.  Oxley,  however,  was  no  longer 
a lawmaker;  after  leaving  the  legislature 
he  ran  for  Lieutenant  Governor  in  2008, 
but  lost. 

Police  had  responded  to  calls  con- 
cerning a shoeless  woman  who  was  lying 
on  the  ground  at  a gas  station.  The  woman 
was  a 21 -year-old  former  House  intern, 
and  Oxley  was  stopped  after  he  was  seen 
running  into  an  alley  carrying  a pair  of 


shoes.  Previously,  in  February  2009,  he 
had  been  charged  with  DUI  in  connection 
with  a minor  accident. 

Oxley  pleaded  guilty  in  December 
2009  to  impersonating  a public  servant 
and  received  three  months’  probation. 
He  was  hired  three  months  later  for  his 
new  job  at  Branchville,  a medium-security 
1,300-bed  facility,  where  he  will  be  paid 
$52,000  a year  “to  help  meet  strategic 
goals  of  reducing  recidivism  and  prepar- 
ing offenders  for  re-entry.” 

Corrections  Commissioner  Edwin 
Buss  said  he  didn’t  believe  that  Oxley’s 
transgressions  “should  disqualify  him 
from  state  service.”  Oxley’s  father,  a state 
representative  at  the  time,  was  a member 
of  Branchville’s  Community  Advisory 
Board.  FJ 

Sources:  www.  theindychannel.  com,  www. 
frugalhoosiers.  com,  www. in.gov/idoc 
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Seventh  Circuit  Holds  No  Public  Interest  Requirement  in 
Prisoner’s  First  Amendment  Retaliation  Suit  for 
Providing  Affidavit  to  Help  Dead  Prisoner’s  Family 


The  Seventh  Circuit  Court  of  Ap- 
peals held  that  a prisoner  who 
alleges  retaliation  for  free  speech  is  not 
required  to  show  that  the  speech  engaged 
in  concerned  a matter  of  public  interest. 

Jimmy  D.  Bridges,  a Wisconsin  state 
prisoner,  hied  a civil  rights  suit  pursuant 
to  42  U.S.C.  § 1983  in  federal  district  court 
complaining  of  retaliation  by  prison  of- 
ficials after  he  assisted  the  mother  of  a 
prisoner  who  died  in  suing  prison  officials. 
Bridges  was  an  aural  witness  to  the  plight 
of  another  prisoner  in  an  adjoining  segre- 
gation cell  who  fell  seriously  ill,  but  whose 
pleas  for  help  were  ignored  by  guards  until 
the  day  before  he  died.  The  dead  prisoner’s 
mother  sued  prison  employees.  Her  attor- 
ney interviewed  Bridges  in  March  2005, 
receiving  an  affidavit  from  him.  The  af- 
fidavit was  used  in  a summary  judgment 
motion  hied  in  April  2005. 

Starting  in  March  2005,  prison  em- 
ployees began  a harassment  campaign 
against  Bridges.  This  included  delaying 
his  incoming  and  outgoing  mail,  kick- 
ing his  cell  door,  turning  his  cell  light 
on  and  off  and  opening  then  slamming 
his  cell’s  tray  slot  door  when  he  tried  to 
sleep,  hling  a bogus  disciplinary  charge, 
improperly  upgrading  the  bogus  charge 
to  a major  disciplinary  case  and  improp- 
erly dismissing  or  refusing  to  process  his 
grievances  related  to  the  retaliation.  The 
district  court  dismissed  the  suit  for  failure 
to  state  a claim.  Bridges  appealed. 

The  Seventh  Circuit  undertook  a 
lengthy  analysis  of  the  state  of  prisoner 
First  Amendment  retaliation  claims. 
To  prevail,  a prisoner  must  prove  (1) 
engagement  in  a First  Amendment  pro- 
tected activity,  (2)  suffering  a deprivation 
sufficient  to  deter  future  First  Amend- 
ment protected  activity  and  (3)  the  First 
Amendment  protected  activity  was  “at 
least  a motivating  factor”  for  the  retalia- 
tion. In  Brookins  v.  Kolb,  990  F.2d  308  (7th 
Cir.  1993)  and  subsequent  cases,  the  Sev- 
enth Circuit  held  that  a prisoner’s  speech 
about  a public  matter  or  concern  was 
worthy  of  First  Amendment  protection 
while  speech  about  a private  matter  was 
not.  The  “public  concern”  requirement 
was  originally  developed  in  the  context 
of  public  employees.  However,  district 
courts  within  the  Seventh  Circuit  and 


other  circuit  courts  of  appeals  questioned 
its  applicability  to  prisoner  free  speech 
claims.  The  Fifth  and  Eighth  Circuit  had 
simply  applied  the  standard  of  Turner  v. 
Safley,  482  U.S.  78  (1987),  that  limitations 
on  a prisoner’s  First  Amendment  rights 
must  be  rationally  related  to  a legitimate 
penological  objective,  applying  the  same 
standard  to  prison  employees’  responses 
to  prisoners’  First  Amendment  activity. 

Overturning  its  previous  cases,  the 
Seventh  Circuit  held  that  “a  prisoner’s 
speech  can  be  protected  even  when  it  does 
not  involve  a matter  of  public  concern” 
and  that  the  Turner  legitimate  penological 
interests  test  was  the  appropriate  one.  It 
then  found  that  Bridges  had  adequately 
alleged  that  he  had  engaged  in  First 
Amendment  protected  activities  and 
the  alleged  retaliation,  taken  together. 


In  an  opinion  of  technical  value, 
but  little  if  any  benefit  to  anyone 
(including  the  defendant  in  the  case),  the 
California  Supreme  Court  held  that  a 
defendant  need  spend  only  four  days  in 
presentence  confinement  - not  six  days,  as 
argued  by  the  State  - in  order  to  become 
entitled  to  receive  conduct  credit  pursuant 
to  Penal  Code  section  4019. 

The  controversy  arose  when  Roland 
Dieck  was  released  on  his  own  recogni- 
zance after  spending  five  days  in  county 
jail.  Dieck  subsequently  pled  nolo  con- 
tendere to  two  offenses  and  was  sentenced 
to  state  prison  for  a total  of  32  months. 
Execution  of  the  sentence,  however,  was 
suspended;  instead,  Dieck  was  placed  on 
probation  on  the  condition  that  he  spend 
one  year  in  county  jail,  with  credit  for  time 
served  - but,  notwithstanding  the  good- 
conduct  credit  provisions  of  section  4019, 
no  conduct  credit. 

Containing  six  subdivisions,  section 
4019  provides  for  two  days  of  conduct 
credit  for  every  four  days  of  presentence 
incarceration.  In  Dieck’s  case,  confusion 
arose  because  subdivision  (e)  limits  applica- 
tion of  section  40 1 9 to  a person  “committed 
for  a period  of  six  days  or  longer”  - and,  at 
the  time  he  was  sentenced,  Dieck  had  spent 


was  sufficient  to  “deter  a person  of  or- 
dinary firmness  from  exercising  his  First 
Amendment  rights”  and  was  not  related 
to  a legitimate  penological  interest.  It  also 
found  that  Bridges  sufficiently  alleged  a 
retaliatory  motive.  Taken  together,  this 
was  sufficient  to  withstand  a motion  for 
summary  judgment.  Therefore,  the  judg- 
ment of  the  district  court  was  reversed 
with  respect  to  the  First  Amendment 
free  speech  claims.  The  dismissal  of  three 
other  claims  was  affirmed.  The  case  was 
returned  to  the  district  court.  On  May 
20,  2009,  the  district  court  dismissed  the 
case  on  Bridge’s  motion  because  he  was 
unable  to  pay  the  $350  filing  fee  after  the 
court  held  he  was  ineligible  for  In  Forma 
Pauperis  status  under  the  Prison  Litiga- 
tion Reform  Act.  See:  Bridges  v.  Gilbert, 
557  F.3d  541  (7th  Cir.  2009).  P 


only  five  days  in  custody. 

In  an  unpublished  opinion,  the  Court 
of  Appeal  affirmed  the  trial  court’s  deci- 
sion to  deny  section  4019  good-conduct 
credits  to  Dieck.  It  interpreted  subdivi- 
sion (e)  as  unambiguously  requiring  a 
defendant  to  spend  a minimum  of  six  days 
in  presentence  custody  before  becoming 
eligible  to  receive  good  conduct  credits. 

The  California  Supreme  Court  agreed 
that  subdivision  (e)  was  unambiguous,  but 
held  that  it  set  forth  a minimum  period  of 
commitment  rather  than  a minimum  peri- 
od of  confinement.  For  Dieck,  this  proved 
to  be  much  ado  about  nothing,  as  he  was 
ultimately  confined  for  a period  exceeding 
six  days  and  thus,  under  either  interpre- 
tation, entitled  to  the  disputed  conduct 
credit.  In  a footnote,  the  Supreme  Court 
noted  that  its  decision  resolved  not  only 
whether,  but  also  when,  Dieck  became 
entitled  to  that  credit.  See:  People  v.  Dieck, 
46  Cal.4th  934  (CA  S.Ct.  2009).  FI 
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Federal  Prisoners  Making  Solar  Cells 


Spire  Corp.,  a solar  cell  manu- 
facturer, has  inked  a deal  worth 
approximately  $55  million  with  UNI- 
COR, the  prison  labor  arm  of  the  Bureau 
of  Prisons  (BOP),  to  establish  a solar 
module  manufacturing  program  at  the 
Federal  Correctional  Institution  (FCI)  in 
Otisville,  New  York. 

Under  the  terms  of  the  deal,  Spire  will 
provide  UNICOR  with  $55  million  worth 
of  solar  cells.  UNICOR  is  on  the  hook  for 
all  other  costs  associated  with  setting  up 
the  manufacturing  program.  UNICOR 


intends  to  sell  the  solar  cells  produced  by 
prisoners  to  government  agencies. 

The  stated  goal  of  the  arrangement  is 
to  provide  prisoners  with  “green”  technol- 
ogy training.  However,  critics  have  raised 
concerns  that  such  training  could  eventu- 
ally lead  to  ex-prisoners  getting  jobs  that 
require  them  to  visit  people’s  homes  to 
install  solar  panels. 

The  deal  for  Spire  could  not  come 
soon  enough,  as  the  company  faced  pos- 
sible delisting  from  the  NASDAQ  stock 
exchange.  Spire  was  notified  by  NASDAQ 


in  late  2009  that  it  would  be  delisted  un- 
less its  market  valuation  rose  above  $50 
million. 

Spire  announced  in  October  2010 
that  the  UNICOR  contract  had  been 
reduced  to  $36.1  million.  No  reason  for 
the  decrease  was  provided,  though  it  may 
be  related  to  UNICOR’s  budget  cuts  and 
workforce  reductions.  [See:  PLN,  Dec. 
2010,  p.44],  ¥% 

Sources:  www.greentechmedia.com,  www. 
masshightech.  com 


Speedy  Sentencing  Procedure  Applies  to  Probation 
Revocations,  California  Supreme  Court  Holds 


California  prisoners  facing  re- 
vocation of  probation  must  be 
sentenced  within  90  days  after  making 
a request  under  Penal  Code  1381  or  the 
probation  revocation  proceeding  must  be 
dismissed,  the  Supreme  Court  of  Califor- 
nia decided  March  9,  2009. 

David  Wagner  was  placed  on  pro- 
bation in  2003  after  pleading  guilty  to 
unlawfully  transporting  methamphet- 
amine.  While  on  probation,  Wagner  was 
convicted  of  receiving  stolen  property 
and  possessing  a controlled  substance. 
Wagner  was  sentenced  to  16  months  in 
state  prison. 

A detainer  for  violating  Wagner’s 
probation  was  hied  while  Wagner  was 
serving  his  sentence.  Wagner  requested 
final  disposition  of  the  probation  vio- 
lation under  Penal  Code  1381,  which 
requires  that  a prisoner  be  brought  “for 
sentencing  within  90  days”  of  giving  ap- 
propriate notice  to  the  district  attorney 
where  “any  criminal  proceeding  wherein 
the  defendant  remains  to  be  sentenced” 
is  pending.  Failure  to  bring  the  defendant 
for  sentencing  within  90  days  requires 
dismissal  of  “the  action.” 

Wagner  was  brought  to  court,  but  was 
not  sentenced  within  90  days  of  his  1381 
request.  Wagner’s  attorney  sought  dismiss- 
al of  the  probation  revocation  proceeding 
arguing  that  Wagner’s  1381  request  should 
be  construed  as  a request  under  section 
1203.2a,  another  mechanism  prisoners 
may  use  to  resolve  probation  violation 
proceedings.  The  court  rejected  Wagner’s 
attorney’s  arguments,  and  sentenced  Wag- 
ner to  five  years  in  prison. 

The  Court  of  Appeal  reversed,  hold- 
ing that  a prisoner  could  use  either  section 
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1203.2a  or  1381  to  resolve  a pending 
probation  revocation  proceeding.  Dis- 
missal of  Wagner’s  probation  revocation 
proceeding  was  required,  the  court  held, 
as  Wagner  was  not  sentenced  within  90 
days  of  his  1381  request. 

The  Supreme  Court  of  California 
affirmed.  “Section  1203.2a  is  not  the 
exclusive  speedy  sentencing  procedure 


The  U.S.  Court  of  Appeals  for 
the  First  Circuit  upheld  an 
injunction  requiring  the  Massachusetts 
Department  of  Correction  (DOC)  to 
broadcast  Friday  Jum’ah  services  via 
closed  circuit  television  to  Muslim  prison- 
ers in  segregation. 

The  injunction  comes  in  response  to 
a suit  under  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA). 
The  suit,  filed  by  prisoners  incarcerated 
in  the  Special  Management  Unit  (SMU) 
at  MCI-Cedar  Junction,  alleged  that  the 
plaintiffs  were  “denied  the  right  to  attend 
mandatory  Jum’ah  services”  while  segre- 
gated. The  plaintiffs  sought  an  injunction 
requiring  prison  officials  to  allow  them  “to 
attend  all  Jum’ah  services  either  in  person 
or  via  closed-circuit  television.” 

After  a six-day  bench-trial,  the  dis- 
trict court  found  for  the  plaintiffs.  The 
court  concluded  that  the  DOC’s  refusal 
to  allow  the  plaintiffs  to  attend  Jum’ah 
services  constituted  a substantial  burden 
on  the  plaintiffs’  sincere  exercise  of  reli- 
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available  to  incarcerated  probationers,” 
the  court  wrote.  The  court  softened  the 
impact  of  its  decision,  though,  holding 
that  the  state  could  refile  its  probation 
revocation  once  following  dismissal  un- 
der section  1381.  See:  People  v.  Wagner, 
5 Cal.4th  1039,  201  P.3d  1168  (Sup.  Ct. 
Ca.  2009).  [Also  see:  PLN,  April 
2010,  p.  8.]W 


gion.  The  court  agreed  with  the  DOC  that 
it  had  a compelling  governmental  interest 
in  precluding  segregated  prisoners  from 
attending  Jum’ah  services  in  person,  but 
its  refusal  to  broadcast  the  services  via 
closed-circuit  television  was  not  the  least 
restrictive  means.  Accordingly,  the  court 
ordered  the  DOC  to  broadcast  Jum’ah 
services  via  closed-circuit  television 
“whenever  plaintiffs  are  housed  in  the 
Special  Management  Unit.” 

After  the  district  court  entered  its 
injunction,  the  DOC  sought  clarification 
of  the  court’s  order,  inquiring  whether 
the  injunction  applied  to  any  SMU  the 
plaintiffs  may  be  housed  in  the  future. 
The  district  court  confirmed  that  it  did, 
and  the  DOC  took  appeal  thereafter.  The 
district  court  also  awarded  the  prisoners’ 
lawyers,  the  law  firm  of  McDermott,  Will 
and  Emery,  $237,299.25  in  attorney  fees 
and  $13,630.17  in  costs. 

On  appeal,  the  DOC  argued  that  the 
scope  of  the  district  court’s  injunction 
was  too  broad.  For  instance,  the  DOC 
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complained  that  the  injunction  was  not 
“narrowly  drawn,”  as  required  by  the 
Prison  Litigation  Reform  Act,  and  that 
due  to  cost  reasons,  it  could  demonstrate 
a compelling  governmental  interest  in 
not  providing  closed-circuit  broadcasting 
of  Jum’ah  services  in  SMUs  at  different 
facilities  than  MCI-Cedar  Junction. 

Finding  no  abuse  of  discretion  in  the 
district  court’s  order,  the  First  Circuit  af- 
firmed. The  DOC  was  on  notice  from  the 
beginning  of  the  lawsuit  that  the  plaintiffs 
“plainly  sought  system-wide  relief,”  the 
court  wrote.  The  DOC,  however,  “put 
nothing  in  the  record  to  differentiate 
facilities... on  the  issues  of  compelling 
governmental  interest  or  least  restrictive 
means.” 

“The  district  court  is  not  a mind 
reader,”  the  court  wrote.  Given  the  DOC’s 
failure  to  produce  evidence  as  to  cost -bur- 
den by  the  district  court’s  order,  there  was 
no  error  “in  framing  the  injunction.” 

The  First  Circuit  left  open  the  possi- 
bility for  the  DOC  to  seek  modification  of 
the  district  court’s  injunction,  though.  The 
court  noted,  for  instance,  that  Fed.R.Civ.P. 
60(b)  (5)  permits  a party  to  move  for  relief 
from  an  injunction  when  “applying  it 
prospectively  is  no  longer  equitable.”  In 
addition,  the  First  Circuit  recognized  that 
the  district  court  was  willing  to  address 
modification  to  the  injunction,  if  necessary. 
Thus,  the  First  Circuit  wrote,  “if  and  when 
the  time  comes,  the  [DOC]  will  have  an 
avenue  to  press  its  concerns.”  As  this  issue 
of  PLN  goes  to  press,  the  Massachusetts 
DOC  has  done  nothing  to  modify  the  in- 
junction. See:  Crawford  v.  Clarke , 578  F.3d 
39  (1st  Cir.  2009)  ¥% 


The  Eighth  Circuit  Court  of  Ap- 
peals upheld  a strip  search  of  1 50 
Minnesota  civil  commitment  patients, 
but  warned  that  it  was  “a  close  question 
of  constitutional  law,”  which  reached  the 
outer  limits  of  acceptable  conduct. 

On  October  28, 2003,  staff  at  the  Min- 
nesota Sex  Offender  Program  (MSOP) 
found  a cellphone  case  in  an  area  that 
was  accessible  to  patients,  staff  and  visi- 
tors. A search  of  the  area  and  review  of 
surveillance  videotapes  did  not  reveal  the 
phone,  so  MSOP  officials  ordered  room 
and  visual  body  cavity  searches  for  150 
patients,  none  of  whom  were  suspected 
of  any  wrongdoing.  The  phone  was  not 
found. 

Acting  on  a tip  from  a patient,  two 
days  later  the  phone  was  found  in  a pa- 
tient’s room  in  the  protective  isolation 
unit.  He  did  not  have  access  to  the  com- 
mon area  where  the  case  was  found,  and 
it  is  not  clear  how  it  got  there. 

Luis  A.  Serna,  an  involuntarily  com- 
mitted “sexually  dangerous  person,” 
challenged  the  search  in  federal  court.  The 
district  court  determined  that  the  search 
was  reasonable  and  granted  summary 
judgment  to  the  defendants. 

The  Eighth  Circuit  found  that  a civ- 
illy committed  person’s  liberty  interest  is 
analogous  to  that  of  a pretrial  detainee. 
Therefore,  the  search  must  be  analyzed  un- 
der the  Bell  v.  Wolfish,  441  U.S.  520  (1979) 
balancing  test,  rather  than  under  an  indi- 
vidualized suspicion  analysis.  However, 


“suspicion  is  relevant  to  the  analysis  ...  as 
part  of  the  ‘scope,’  ‘manner,’  or  ‘justifica- 
tion’ factors  of  the  balancing  test.” 

Applying  Bell,  the  court  found  that 
“the  searches  were  not  unreasonable. 
The  defendants’  security  and  treatment 
concerns  are  genuine  and  serious;  the 
searches,  while  invasive,  were  conducted 
privately,  safely,  and  professionally;  and 
the  facility  was  reacting  to  a recurring 
problem.”  Still,  the  court  acknowledged 
“that  a body  cavity  is  not  necessarily  the 
first  place  reasonable  persons  normally 
would  look  for  a cellphone.”  The  court 
warned  that  “Serna’s  case  [is]  an  outer 
limit  under  the  Bell  test”  and  while  Defen- 
dants dodged  a bullet,  “deference  under 
Bell  is  not  without  limits.”  The  court  also 
noted  that  in  Pearson  v.  Callahan,  129 
S.Ct.  808  (2009),  the  court  recently  modi- 
fied the  mandatory,  sequential,  qualified 
immunity  test  of  Saucier  v.  Katz,  533  U.S. 
194  (2001),  returning  discretion  to  the 
lower  courts  to  determine  on  a case-by- 
case basis  the  appropriate  order  of  the 
analysis.  See:  Serna  v.  Goodno,  567  F.3d 
944  (8th  Cir.  2009). 
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Legal  Notice 


Legal  Notice 


If  You  Were  Strip-Searched  During  Admission  into  the  Cook  County  Jail 
Between  January  30, 2004  and  March  30, 2009, 

You  May  Be  Entitled  to  Money. 


A Settlement  has  been  proposed  in  a class  action  lawsuit 
regarding  strip  searches  that  were  conducted  on  pre-trial 
detainees  during  the  initial  admission  to  Cook  County  Jail. 
The  lawsuit  brought  several  claims  under  the  United  States 
Constitution  to  challenge  the  Jail’s  blanket  strip  search  policy. 
As  a result  of  the  proposed  settlement.  Cook  County  and  the 
Office  of  the  Sheriff  of  Cook  County  have  agreed  to  pay  $55 
million  to  pay  the  claims  of  approximately  300,000  Class 
Members  and  to  pay  the  costs  of  class  notice  and  settlement 
administration,  attorneys’  fees  and  costs,  and  incentive 
awards  to  the  Plaintiff  Class  Representatives.  In  addition, 
the  Defendants  have  given  the  Plaintiffs  the  right  to  pursue 
additional  money  from  the  County’s  insurance  companies. 

The  United  States  District  Court  for  the  Northern  District  of 
Illinois  authorized  this  Notice.  The  Court  will  have  a hearing 
to  decide  whether  to  approve  the  settlement,  so  that  the  benefits 
may  be  paid. 

Who  is  included? 

You  are  a Class  Member  and  are  eligible  to  get  money  if  you 
were: 

(1)  A male  who  was  subjected  to  a strip  search  and/or  a visual 
body  cavity  search  as  a new  detainee  at  the  Cook  County 
Jail  on  or  after  January  30,  2004  (“Class  I”);  and/or 

(2)  A person  ( male  or  female)  charged  with  only  a misdemeanor 
or  lesser  offense  not  involving  drugs  or  weapons  who  was 
subjected  to  a strip  search  and/or  a visual  body  cavity 
search  as  a new  detainee  at  the  Cook  County  Jail  on  or 
after  January  30,  2004  (“Class  II”). 

What  does  the  Settlement  provide? 

The  Settlement  would  entitle  men  who  are  members  of  Classes 
I and  II  to  receive  an  estimated  payment  of  $ 1 ,000.  Men  who  are 
members  of  only  Class  I would  receive  an  estimated  payment 
of  $700.  (Men  who  are  members  of  Class  II  are  automatically 
members  of  Class  I.  In  other  words,  no  man  is  a member  of 
Class  II  only.)  Women  who  are  members  of  Class  II  would 
receive  an  estimated  payment  of  $500.  Those  amounts  could 
be  higher  or  lower,  depending  on  how  many  Class  Members 
submit  valid  Claim  Forms.  The  payment  amount  is  the  same 
regardless  of  the  number  of  times  you  were  searched. 

Additional  money  may  be  available  from  Cook  County’s 
insurance  policies  for  this  case.  If  so,  that  money  would  be 
paid  out  later,  in  a second  check. 


How  do  I get  money  from  the  Settlement? 

You  must  fill  out  and  mail  a Claim  Form  postmarked 
by  January  27,  2011  to  be  eligible  for  any  payment.  To 

get  a Claim  Form,  go  to  www.cookcountystripsearch.com 
or  call  1-877-314-6057  (toll-free)  or  1-312-224-4658  (non- 
toll-free).  You  can  also  write  to  Cook  County  Strip  Search 
Settlement,  c/o  Rust  Consulting,  Inc.,  P.O.  Box  24660,  West 
Palm  Beach,  FL  33416. 

What  are  my  legal  rights? 

If  you  fall  into  the  definition  of  either  Class  I or  Class  II,  your 
rights  are  affected,  whether  you  act  or  don’t  act.  Your  available 
options  are  described  further  below. 

Remain  in  the  Settlement  and  file  a Claim  Form  for  money. 
In  order  to  get  a payment,  you  must  submit  a Claim  Form 
postmarked  by  January  27,  2011.  If  you  file  a claim 
for  payment,  you  will  give  up  the  right  to  sue  Defendants 
regarding  the  strip  search  of  pre-trial  detainees  during  the 
initial  admission  process  into  Cook  County  Jail  between 
January  30,  2004  and  March  30,  2009.  You  also  have  the 
right  to  appear  before  the  Court  and  object  to  or  comment  on 
the  proposed  Settlement.  You  give  up  your  right  to  sue  and 
are  bound  by  Court  orders  in  this  case  even  if  your  objection 
or  comment  is  rejected.  Written  objections  and  comments 
must  be  received  by  January  27, 2011. 

Exclude  Yourself.  If  you  don’t  want  to  give  up  your  right  to 
sue  or  if  you  don’t  want  to  be  part  of  this  case,  you  must  mail 
a letter  to  the  claims  administrator  requesting  to  be  excluded, 
and  that  letter  must  be  received  by  January  27, 2011. 

Do  nothing.  If  you  don’t  do  anything,  you  will  get  no  money, 
and  you  will  give  up  your  right  to  sue  for  the  claims  being 
settled  in  this  case. 

The  Court  will  determine  whether  to  approve  the  Settlement 
and  attorneys’  fees  and  expenses  at  a Fairness  Hearing  on 
March  1,  2011,  at  9:30  a.m.  at  the  United  States  District 
Court  for  the  Northern  District  of  Illinois,  219  South 
Dearborn,  Courtroom  2103,  Chicago,  Illinois  60604.  The 
Court  has  appointed  Class  Counsel  to  represent  everyone 
entitled  to  file  a claim.  Class  Counsel  is  Michael  Kanovitz  at 
Loevy  & Loevy,  312  N.  May  Street,  Chicago,  Illinois  60607, 
tel  1-877-722-2928. 


FOR  MORE  INFORMATION:  CALL  (TOLL-FREE)  1-877-314-6057  OR  (NON-TOLL-FREE)  1-312-224-4658 

OR  VISIT  WWW.COOKCOUNTYSTRIPSEARCH.COM 

PARA  RECIBIR  MAS  INFORMACION,  LLAME  A LA  LINEA  GRATUiTA  AL  1-877-314-6057  (SIN  COSTO)  O 1-312-224-4658  (NON  SIN  COSTO) 
O VISITE  EL  SITIO  WEB  DEL  ACEURDO  WWW.COOKCOUNTYSTRIPSEARCH.COM 
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COOK  COUNTY  STRIP  SEARCH  CLAIM  FORM 


Young  v.  Cook  County  et  al,  06  CV  552  (N.D.III.)  For  Official  Use 


Must  Be  Postmarked 

Complete,  Sign  and  Mail  This  Form  By  January  27,  2011  to: 

No  Later  Than 

Cook  County  Strip  Search  Settlement 

January  27,  2011 

c/o  Rust  Consulting,  Inc. 

P.O.  Box  24660 

West  Palm  Beach,  FL  33416 

Please  read  the  enclosed  Notice  before  filling  out  this  claim  form.  You  do  NOT  need  to  pay  anyone  to  assist  you. 
The  Administrator  will  determine  whether  or  not  you  are  entitled  to  receive  money  in  this  case. 


CLASS  MEMBER  INFORMATION: 

Last  Name  of  Class  Member: 


First  Name: 


Middle  Initial  (if  any): 


Mailing  Address  of  Class  Member 


City 


State  Zip  Code 


Gender  (M/F)  (required) 


Social  Security  Number  or  l-TIN  (if  any) 

Mth/Day/Year)  (required):  Phone  of  Class  Member  (optional): 


Note:  If  you  do  not  provide  a valid  social  security  number  or  l-TIN,  28%  of  your  payment  will  be  withheld  and  paid  to  the 
federal  taxing  authorities.  You  can  ask  for  a refund  when  you  file  your  tax  return. 


Any  other  name(s)  or  alias(es)  used: 


IR  # (not  required) 


If  your  claim  form  is  approved,  please  indicate  how  we  should  handle  your  check  (expected  after  April  2011). 


□ Mail  the  check  to  the  address  above  OR 

□ Mail  the  check  to  a different  address,  listed  below: 


On  at  least  one  occasion  between  January  30,  2004  and  March  30,  2009, 1 was  admitted  as  a pre-trial  detainee 
into  the  Cook  County  Jail  on  a felony  charge,  a drug  charge,  and/or  a weapon  charge 

On  at  least  one  occasion  between  January  30,  2004  and  March  30, 2009, 1 was  admitted  as  a pre-trial  detainee 
into  the  Cook  County  Jail  on  only  a misdemeanor  or  lesser  charge(s)  not  involving  drugs  or  weapons 
NOTE:  The  number  of  times  you  were  admitted  to  Cook  County  Jail  does  NOT  affect  the  amount  of  your  potential 
payment. 

I declare  under  penalty  of  perjury  under  the  laws  of  the  United  States  that  the  information  provided  on  this  form  is  true 
and  correct. 

Signature:  Date: 


QUESTIONS?  Call  1-877-314-6057  (toll-free)  or  1-312-224-4658  (non-toll-free)  or  visit  www.cookcountystripsearch.com 
Una  version  en  espanol  esta  disponible  ? Preguntas?  Call  1-877-314-6057  (sin  costo)  or  1-312-224-4658  (non  sin  costo) 
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Arizona:  Infamous  Maricopa  County 
Sheriff  Joe  Arpaio,  best  known  for  his  harsh 
and  humiliating  treatment  of  prisoners, 
staged  a Christmas  carol  contest  on  Decem- 
ber 2 1 , 20 1 0.  Ten  prisoners  sang  for  a chance 
to  get  a full  traditional  dinner  on  Christmas 
Eve,  with  Arpaio  judging  the  contest  along 
with  a jail  guard  and  a Santa-costumed 
judge.  Prisoner  Jodi  Ann  Arias  won  the  top 
prize  by  singing  “Oh,  Holy  Night,”  securing 
the  dinner  for  her  and  her  cellmate.  Arias 
and  two  runner-ups  also  received  Christmas 
stockings  filled  with  commissary  items, 
which  they  donated  to  charity. 

Arizona:  A December  23, 2010  fight  at 
the  CCA-operated  Red  Rock  Correctional 
Center  in  Eloy  left  ten  prisoners  with  inju- 
ries, three  of  them  in  critical  condition.  The 
lunchtime  fight  involved  around  1 10  pris- 
oners, all  of  whom  had  been  transferred  to 
the  private  prison  from  California.  CCA 
staff  used  pepper  spray  to  regain  control, 
and  both  Red  Rock  and  the  neighboring 
Saguaro  Correctional  Center,  also  run  by 
CCA,  were  placed  on  lockdown. 

California:  Malcolm  Alarmo  King, 
38,  incarcerated  at  the  Theo  Lacy  Jail  in 
Orange  County,  managed  to  get  kosher 
meals  by  citing  his  devotion  to  the  reli- 
gious holiday  of  “Festivus.”  According  to 
a December  10,  2010  article  in  the  Orange 
County  Register,  King  disliked  the  lunch- 
meat  served  at  the  jail  and  used  the  religious 
justification  to  convince  Judge  Derek  G. 
Johnson  to  get  tastier  kosher  food  - and 
even  double  portions.  The  judge,  and  jail 
officials,  were  apparently  unaware  that 
Festivus  is  a made-up  holiday  from  the 
Seinfeld  TV  show.  King  had  initially  cited 
“Healthism”  as  his  faith  in  order  to  obtain 
kosher  meals,  but  his  attorney  admitted 
that  wasn’t  a real  religion. 

Chile:  A major  riot  erupted  at  the 
ex-Penitenciaria  prison  in  Santiago  on 
December  15,  2010,  resulting  in  injuries 
among  at  least  80  prisoners  and  18  guards, 
according  to  prison  staff.  Luis  Masferrer, 
head  of  the  prison  guard  service,  disputed 
accounts  of  the  incident.  “This  shouldn’t 
be  referred  to  as  a riot.  Instead,  there  were 
disturbances  inside  the  prison,”  he  said. 
However,  he  noted  that  “the  crisis  of  the 
prison  system  is  an  everyday  problem. 
There  are  7, 1 1 5 convicts  at  this  prison  and 
it  was  designed  for  2,900.”  The  riot  oc- 
curred a week  after  a violent  disturbance 
and  fire  at  the  San  Miguel  prison  in  San- 
tiago that  left  81  prisoners  dead. 

Colorado:  The  U.S.  Penitentiary  in 

January  2011 


News  in  Brief: 

Florence  was  placed  on  lockdown  on  De- 
cember 21,  2010  after  a prisoner  attacked 
two  staff  members,  striking  them  in  the 
face.  One  of  the  staff  members  was  admit- 
ted to  a hospital  for  observation.  Neither 
the  prisoner  nor  the  employees  involved  in 
the  incident  were  identified  in  news  reports. 
William  Edwards,  president  of  USP  Local 
1301,  which  represents  guards  at  U SP  Flor- 
ence, cited  rising  levels  of  prisoner-on-staff 
violence.  “It’s  a ticking  time  bomb,”  he 
remarked.  “One  day,  it’s  going  to  catch  up 
and  someone  may  not  be  so  lucky.”  The 
FBI  is  investigating  the  incident. 

Florida:  On  December  20, 2010,  a U.S. 
Magistrate  Judge  cleared  Dr.  Zachariah  P. 
Zachariah,  who  had  previously  consulted 
for  private  prison  company  GEO  Group, 
of  civil  charges  related  to  insider  stock  trad- 
ing. Zachariah  was  accused  of  using  insider 
information  about  GEO’s  acquisition  of 
Correctional  Services  Corp.  (CSC)  when  he 
purchased  80,000  shares  of  CSC  stock  for 
less  than  $3  a share  shortly  before  GEO  an- 
nounced it  would  pay  $6  per  share  to  acquire 
the  company.  [See:  PLN,  Dec.  2008,  p.36]. 
Zachariah ’s  son,  Reggie,  was  employed  by 
GEO  and  worked  on  the  CSC  acquisition. 
Magistrate  Judge  Linnea  R.  Johnson  wrote 
that  the  SEC  had  “failed  entirely”  to  prove 
that  Zachariah  had  relied  on  insider  infor- 
mation when  he  purchased  the  stock. 

Florida:  Polk  County  Jail  prisoners 
installed  new  basketball  equipment  at  a 
church  on  December  23,  2010.  They  were 
familiar  with  the  equipment,  since  it  had 
previously  been  installed  at  the  jail  for 
recreational  use  by  prisoners  before  Sheriff 
Grady  Judd  decided  that  eight  basketball 
posts  at  the  Central  and  South  County  Jails 
should  be  removed.  Sheriff  Judd  reportedly 
justified  his  decision  by  saying  he  didn’t 
want  members  of  the  public  to  see  prison- 
ers playing  basketball.  “Going  to  jail  is  not 
fun  and  games,”  he  said.  “If  you  want  to 
play  basketball,  stay  out  of  jail.” 

Florida:  Prison  guard  Ciara  Lee,  24, 
and  her  2-year-old  son  were  killed  in  their 
house  in  the  Victory  Homes  projects  in 
Miami  on  December  14,  2010  during  a 
drive-by  shooting.  Lee’s  uncle,  Tony  Lee, 
was  shot  in  the  leg  but  survived.  A high- 
powered  rifle  was  reportedly  used  in  the 
shootings;  police  said  Lee  and  her  son 
were  not  the  intended  targets.  Over  60 
rounds  were  fired  at  the  house,  which  is 
in  an  area  known  for  drug  activity.  Lee 
worked  at  the  South  Florida  Reception 
Center  as  a day-shift  guard. 
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Iowa:  “Roll  your  own”  may  soon 
have  a different  meaning  for  Iowa  state 
prisoners,  as  the  Fort  Dodge  Correctional 
Facility  plans  to  begin  making  its  own 
toilet  paper  by  January  2011.  The  prisons 
at  Anamosa  and  Mitchellville  are  already 
testing  a single-ply  toilet  paper  produced 
at  the  Cross  Roads  Correctional  Center 
in  Missouri.  The  Iowa  prison  system  uses 
an  estimated  900,000  rolls  of  toilet  paper 
annually,  and  having  prisoners  make  their 
own  toilet  paper  has  been  billed  as  a cost- 
cutting measure.  “Our  challenge  is  to  seek 
out  new  things  that  we  can  do,  and,  well, 
toilet  tissue  is  a high-consumption  item,” 
stated  Iowa  Prison  Industries  Director 
Roger  Baysden. 

Kentucky:  Gregory  and  Mary  Dona- 
than,  parents  of  Blackburn  Correctional 
Complex  prisoner  Gregory  Donathan, 
were  arrested  in  December  2010  and 
charged  with  introduction  of  contraband. 
Investigators  claim  the  husband  and  wife 
team  tried  to  leave  a package  filled  with 
tobacco  products  for  their  son,  who  is 
serving  a 5-year  sentence  on  drug-related 
charges.  The  Blackburn  prison  is  a tobac- 
co-free facility. 

Louisiana:  Two  prison  guards  charged 
with  kicking  and  Tasering  a prisoner  at 
the  Richwood  Correctional  Center  were 
found  not  guilty  in  U.S.  District  Court  on 
December  16, 2010.  The  guards,  Kenneth 
Lamar  Dennis  and  Derome  Sanchez  Proc- 
tor, were  accused  of  assaulting  a prisoner 
in  November  2004,  falsifying  a report 
related  to  the  incident,  and  making  false 
statements  to  the  FBI.  They  argued  that 
their  use  of  force  was  justified. 

Mexico:  On  December  16,  2010,  at 
least  140  prisoners  escaped  from  a prison 
in  Nuevo  Laredo  in  the  state  of  Tamauli- 
pas.  According  to  public  safety  secretary 
Antonio  Garza  Garcia,  prison  staff  may 
have  facilitated  the  break-out.  The  Inte- 
rior Ministry  criticized  local  authorities 
for  failing  to  prevent  escapes,  which  occur 
frequently  in  Mexico.  In  March  2010, 
40  prisoners  were  freed  by  gunmen  in 
Matamoros,  while  89  prisoners  escaped 
from  a prison  in  Reynosa  in  September. 
In  August  2010,  a prison  director  was  ar- 
rested in  the  state  of  Durango  for  letting 
prisoners  leave  the  facility  with  weapons 
to  attack  rival  gang  members. 

Missouri:  It  was  reported  in  December 
2010  that  the  Missouri  National  Guard 
is  proposing  to  train  state  prisoners  to 
assist  during  national  disasters  and  other 
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News  in  Brief  (cont.) 


pretending  to  be  Rhode  Island  DOC  di- 
rector A.T.  Wall.  Lacroix  was  also  placed 
on  administrative  leave  and  ordered  not 
to  contact  Wall.  State  police  traced  the 
fraudulent  Facebook  page  to  the  home  of 
Lacroix’s  neighbors,  who  said  he  frequently 
visited  and  used  their  computer. 

Russia:  On  December  17,  2010,  the 
regional  court  in  Sverdlovsk  sentenced 
45  prisoners  who  participated  in  a 2007 
riot  to  additional  prison  terms  ranging 
from  2 to  12  years.  The  rioters  were  also 
ordered  to  pay  over  3.8  million  rubles 
(approximately  $124,000)  in  fines.  The 
October  2007  riot  at  the  Kirov  prison 
involved  an  escape  attempt;  two  prisoners 
and  a prison  employee  were  killed,  and  73 
police  officers  and  a dozen  prison  staff 


ACLU National  Prison  Project 

Handles  state  and  federal  conditions  of  con- 
finement claims  affecting  large  numbers  of 
prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP  Journal 
and  the  online  Prisoners’  Assistance  Directory. 
Contact:  ACLU  NPP,  915  15th  St.  NW,  7th  Fl„ 
Washington,  DC  20005  (202)  393-4930.  www. 
aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International, 
5 Penn  Plaza,  New  York  NY  10001  (212)  807- 
8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  - contact  them  if  you  are  not 
receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact: 
CHJ,  8235  Santa  Monica  Blvd.  #214,  West 
Hollywood,  CA  90046.  HIV  Hotline:  (323) 
822-3838  (collect  calls  from  prisoners  OK). 
www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incarceration. 
Provides  resources  in  three  areas:  education, 
family  reunification,  and  services  for  incarcer- 
ated parents  and  their  children.  Contact:  CC1P, 
P.O.  Box  41-286,  Eagle  Rock,  CA  90041  (626) 
449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  California,  New  York  and  New  Orleans. 
Publishes  The  Abolitionist  newsletter.  Contact: 
Critical  Resistance,  1904  Franklin  Street  #504, 


members  were  injured.  Almost  all  of  the 
prisoners  were  under  age  18  at  the  time. 
Justice  Minister  Alexander  Konovalov 
criticized  “inappropriate”  conditions  in 
Russian  prisons  that  require  prisoners  to 
“fight  for  survival.” 

Tennessee:  A December  23,  2010 
brawl  at  the  Lawrence  County  Jail  resulted 
in  the  death  of  prisoner  James  Heatherly, 
43,  reportedly  due  to  a liver  injury.  At  least 
two  other  prisoners,  Mark  Allen  Whitt 
and  Jason  David  Wilburn,  were  involved 
in  the  incident  and  may  be  charged  in  con- 
nection with  Heatherly ’s  death. 

Washington:  Prisoners  at  the  Monroe 
Correctional  Complex  were  placed  on 
lockdown  on  November  16,  2010,  not 
due  to  a riot  or  fighting  but  as  a result  of 
budget  cuts  that  impact  the  Department 
of  Corrections.  The  lockdown  was  a trial 
run  for  modified  monthly  lockdowns  that 


Other  Resources 

Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of  pris- 
oners, prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road, 
Suite  1 #510,  Jenkintown,  PA  19046  (215)  576- 
1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families  Against 
Mandatory  Minimums),  which  includes  info 
about  injustices  resulting  from  mandatory  mini- 
mum laws  with  an  emphasis  on  federal  laws.  $10 
yr  for  prisoners.  Contact:  FAMM,  1612  K Street 
NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd. , Long  Island  City,  NY  1 1 1 0 1 (2 1 2)  69 1 - 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are 
at  the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  100  Fifth  Avenue, 
3rd  FI.,  New  York,  NY  10011  (212)  364-5340. 
www.innocenceproject.org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 


started  in  December.  Under  the  modified 
lockdowns,  prisoners  only  leave  their  cells 
to  go  to  meals;  there  is  no  recreation  or 
library  time,  and  no  education  classes.  The 
lockdowns  will  also  affect  prison  staff,  and 
Teamsters  Local  Union  117,  which  repre- 
sents state  prison  employees,  announced  it 
will  launch  a protest.  Prison  officials  are 
unsure  how  much  money  - if  any  - the 
modified  lockdowns  will  save. 

Wisconsin:  Eau  Claire  County  Jail 
prisoner  Christopher  J.  Fischer,  30,  broke 
both  of  his  ankles  after  jumping  14  feet 
from  a second-floor  railing  in  his  unit 
to  win  a bet  valued  at  $20-25.  Fischer, 
who  had  since  been  released  from  jail 
after  serving  two  months,  was  rearrested 
in  December  2010  in  connection  with 
the  jumping  incident;  he  faces  charges 
of  obstructing  an  officer  and  disorderly 
conduct.  FJ 


and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213)  384- 
1400.  www.justdetention.org 

Justice  Denied 

Only  magazine  dedicated  to  exposing  wrong- 
ful convictions,  and  how  and  why  they  occur. 
Six  issues:  $10  for  prisoners,  $20  all  others,  $3 
for  sample  issue  or  a first  class  stamp  for  more 
info.  Contact:  Justice  Denied,  P.O.  Box  68911, 
Seattle,  WA  98168  (202)  335-4254.  www. 
justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates  for 
rehabilitative  opportunities  for  prisoners  and  less 
reliance  on  incarceration.  Publishes  the  CURE 
Newsletter.  Contact:  CURE,  P.O.  Box  2310, 
National  Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four  times 
a year,  which  reports  on  drug  war-related  is- 
sues, releasing  prisoners  of  the  drug  war,  and 
restoring  civil  rights.  Yr  sub:  $6  for  prisoners, 
$25  all  others.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA99114  (509)  684- 
1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  newsletter 
that  reports  on  criminal  justice  issues  in  OR, 
WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr  prisoner, 
$15  all  others.  Contact:  PSJ,  P.O.  Box  40085, 
Portland,  OR  97240  (503)  335-8449.  www. 
safetyandjustice.org 
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Prison  Legal  News  Book  Store 

Fill  in  Hie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  die  Total  on  die  Order  Fonn  on  die  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  odier  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1 026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  clock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Haulers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term isolation  in  control  units,  and  more.  1003  

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues  P 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  except  Prison  Madness  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  P 
follow,  exercises  to  perform,  and  a bibliography.  1031  I 

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses  \~ 
proven,  effective  means  of  crime  prevention.  1019  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin 
Books,  368  pages.  $16.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind  r~ 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  |__| 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  — 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  |__| 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews, 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  drug  trafficking.  1014  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $19.00.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events  P 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews  P 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  P 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available) 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$24 

$ 48 

$ 72 

$ 96 

Individuals 

$30 

$ 60 

$ 90 

$120 

Professionals 

$80 

$160 

$240 

$320 

(Attorneys,  agencies,  libraries) 


Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  53 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  53 

(All  subscription  rates  and  bonus  offers  are  valid  through  12-31-2010) 


VISA 


MasterCard 


Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  802-257-1342 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

and  Order  to: 


Prison  Legal  News 
P.O.  Box  2420 
W.  Brattleboro,  VT  05303 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  prison  policies. 
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Mail  Order  To: 


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $12  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want ) 

or  6 bonus  issues  for  54  issues  total! 

Sample  issue  of  Prison  Legal  News  - $3.50  each  
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O LEAGUES  BASEBALLj  NEGRO  LEAGUES  BASEBALL 

Stampsfor  CASH! 

Solid  Rates  You  Can  Count  On!  • Rates  That  Don’t  Change  Monthly! 

Great  Goods  will  buy  your  stamps! 

of  Face  Value:  Complete 
books  or  sheets  of  Forever  Stamps, 


70%' 

65% 


of  Face  Value:  Complete  books,  rolls,  or 
strips  of  44- cent  stamps  (10  stamps  min.) 


We  will  send  your  funds  as  a money  order,  electronic  payment 
to  anywhere  you  designate.  Great  Goods  can  also  send  payment 
to  an  approved  package  vendor.  Please  provide  complete  name  and 
address  of  where  to  send  your  funds.  Also  include  any  required  forms 
or  special  instructions. 

Payment  sent  within  24  hours  of  receipt. 

Minimum  money  order  of  $20.  • No  quantity  of  stamps  too  big. 

• No  taped  or  stapled  stamps.  • Used,  damaged,  torn  stamps  not 
accepted  and  cannot  be  returned.  • Stamps  must  be  on  original 
postal  backing.  • Only  new  stamps  accepted.  • No  singles  or 
partials  will  be  accepted  and  they  cannot  be  returned. 

Great  Goods 

PO  Box  399,  West  Chesterfield  NH  03466 
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Mass  Torture  in  America:  Notes  from  the  Supermax  Prisons 


“Exterminate  all  the  brutes!” 

- Heart  of  Darkness , Joseph  Conrad 

<•  £ r | hiey  beat  the  shit  out  of  you,” 
A said  Mike  James,  hunched 
near  the  smeared  plexiglass  separating 
us.  He  was  talking  about  the  cell  “extrac- 
tions” he’d  endured  at  the  hands  of  the 
supermax-unit  guards  at  the  Maine  State 
Prison. 

“They  push  you,  knee  you,  poke  you,” 
he  said,  his  voice  faint  but  ardent  through 
the  speaker.  “They  slam  your  head  against 
the  wall  and  drop  you  on  the  floor  while 
you’re  cuffed."  He  lifted  his  manacled  hands 
to  a scar  on  his  chin.  “They  split  it  wide 
open.  They’re  yelling  ‘Stop  resisting!  Stop 
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by  Lance  Tapley 

resisting!’  when  you’re  not  even  moving.” 

When  you  meet  Mike  James  you  no- 
tice first  his  deep-set  eyes — and  the  many 
scars  on  his  shaved  head,  including  a deep, 
horizontal  gash.  He  got  that  by  scrap- 
ing his  head  on  the  cell  door  slot,  which 
guards  use  to  pass  in  food  trays. 

“They  were  messing  with  me,”  he 
explained,  referring  to  the  guards  who 
taunted  him.  “I  couldn’t  stand  it  no  more.” 
He  added:  “I’ve  knocked  myself  out  by 
running  full  force  into  the  wall.” 

James,  who  is  in  his  twenties,  has  been 
beaten  all  his  life,  first  by  family  members: 
“I  was  punched,  kicked,  slapped,  bitten, 
thrown  against  the  wall.”  He  began  see- 
ing mental-health  workers  at  age  four  and 
taking  psychiatric  medication  at  seven.  He 
said  he  was  bipolar  and  had  many  other 
disorders.  When  a doctor  took  him  off  his 
meds  when  he  was  eighteen,  he  got  into 
“selling  drugs,  robbing  people,  fighting, 
burglaries.”  He  received  a twelve-year 
sentence  for  robbery.  Of  the  four  years 
James  had  been  in  prison  when  I met 
him,  he  had  spent  all  but  five  months 
in  solitary  confinement.  The  isolation  is 
“mental  torture,  even  for  people  who  are 
able  to  control  themselves,”  he  said.  It 
included  periods  alone  in  a cell  “with  no 
blankets,  no  clothes,  butt-naked,  mace 
covering  me.”  Everything  James  told  me 
was  confirmed  by  other  prisoners  and 
prison  employees. 

Mike  James’s  story  illustrates  an 
irony  in  the  negative  reaction  of  many 
Americans  to  the  mistreatment  of  “war 
on  terror”  prisoners  at  Guantanamo  Bay. 
To  little  public  outcry,  tens  of  thousands 
of  American  citizens  are  being  held  in 
equivalent  or  worse  conditions  in  this 
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country’s  super-harsh,  super-maximum 
security  solitary  confinement  prisons,  or 
in  comparable  units  of  traditional  prisons. 
And  the  Obama  administration — some- 
what unsteadily — plans  to  shut  down  the 
Guantanamo  detention  center  and  ship  its 
prisoners  to  one  or  more  supermaxes  in 
the  United  States,  as  though  that  would  be 
a substantive  change.  In  the  supermaxes 
prisoners  suffer  weeks,  months,  years  or 
even  decades  of  mind-destroying  isolation, 
usually  without  meaningful  recourse  to 
challenge  the  conditions  of  their  captivity. 
Prisoners  may  be  regularly  beaten  in  cell 
extractions,  receive  meager  health  services, 
and  the  isolation  frequently  drives  them 
to  insane  behavior  that  includes  self-injury 
and  suicide  attempts. 

In  2004,  state-run  supermaxes  in  44 
states  held  about  25,000  people,  according 
to  Daniel  Mears,  a Florida  State  criminol- 
ogist who  has  done  the  most  careful  count. 
Mears  told  me  his  number  was  conserva- 
tive. In  addition  the  federal  system  has  a 
big  supermax  in  Colorado,  ADX  Flor- 
ence, and  a total  of  about  1 1 ,000  prisoners 
in  solitary  in  all  its  lockups,  according  to 
the  Bureau  of  Prisons.  Some  researchers 
peg  the  state  and  federal  supermax  total  as 
high  as  a hundred  thousand;  their  studies 
sometimes  include  more  broadly  defined 
“control  units” — for  example,  those  in 
which  men  spend  all  day  in  a cell  with 
another  prisoner.  (Nationally,  91  percent 
of  prison  and  jail  prisoners  are  men,  so 
overwhelmingly  men  fill  the  supermaxes. 
Women  also  are  kept  in  supermax  condi- 
tions, though  apparently  no  researcher 
has  estimated  how  many).  Then  there  are 
the  county  and  city  jails,  the  most  sizable 
of  which  have  large  solitary  confinement 
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Mass  Torture  in  America  (cont.) 

sections.  Although  the  roughness  of  what 
prisoners  call  “the  hole”  varies  from 
prison  to  prison  and  jail  to  jail,  isolation 
is  the  overwhelming,  defining  punishment 
in  this  vast  network  of  what  critics  have 
begun  to  call  mass  torture. 

k k k 

Mike  James  experienced  frequent  cell 
extractions — on  one  day  five  of  them. 
In  this  procedure,  five  hollering  guards 
wearing  helmets  and  body  armor  charge 
into  the  cell.  The  point  man  smashes  a big 
shield  into  the  prisoner.  The  others  spray 
mace  into  his  face,  push  him  onto  the 
bed,  and  twist  his  arms  behind  his  back 
to  handcuff  him,  connecting  the  cuffs  by 
a chain  to  leg  irons.  As  they  continue  to 
mace  him,  the  guards  carry  him  screaming 
to  an  observation  room,  where  they  bind 
him  to  a special  chair.  He  remains  there 
for  hours. 

A scene  like  this  might  have  taken 
place  at  the  supposedly  aberrant  Abu 
Ghraib  prison,  where  American  soldiers 
tormented  captured  Iraqis.  But  as  de- 
scribed by  prisoners  and  guards,  and  as 
vividly  revealed  in  a leaked  video  from 
a prison  in  Maine,  which  records  these 
events  to  prove  prisoners  are  not  mis- 
treated, an  extraction  is  the  supermax’s 
normal,  zero-tolerance  reaction  to  prison- 
er disobedience.  Perhaps  the  prisoner  had 
protested  bad  food  by  covering  his  steel 
door’s  tiny  window  with  a piece  of  paper. 
Such  extractions  occur  all  the  time  not 
just  in  Maine  but  throughout  the  country. 
The  principle  applied  is  total  control  of  a 
prisoner’s  actions.  Even  if  the  prisoner  has 
no  history  of  violence,  when  he  leaves  his 
cell  he’s  in  handcuffs  and  ankle  shackles, 
with  a guard  on  either  side. 

But  he  doesn’t  often  leave  the  cell. 
In  Maine’s  supermax,  which  is  typical,  a 
prisoner  spends  23  hours  a day  alone  in  a 
6. 5-by-  14-foot  space.  When  the  weather  is 
good,  he’ll  spend  an  hour  a day,  five  days 
a week,  usually  alone,  in  a small  dog  run 
outdoors.  Radios  and  televisions  are  for- 
bidden. Cell  lights  are  on  night  and  day. 
When  cold  food  is  shoved  through  the 
door  slot,  prisoners  fear  it’s  contaminated 
by  the  feces,  urine  and  blood  splattered  on 
the  cell  door  and  corridor  surfaces  by  the 
many  mentally  ill  or  enraged  prisoners.  The 
prisoner  is  not  allowed  a toothbrush,  but  is 
provided  a plastic  nub  to  use  on  a fingertip. 
Mental-health  care  usually  amounts  to  a 


five-minute,  through-the-steel-door  conver- 
sation with  a social  worker  once  or  twice 
a week.  The  prisoner  gets  a shower  a few 
times  a week,  a brief  telephone  call  every 
week  or  two,  and  occasional  “no-contact” 
access  to  a visitor.  Variations  in  these  con- 
ditions exist:  in  some  states,  for  example, 
TVs  or  radios  are  allowed. 

When  supermaxes  were  built  across 
the  country  in  the  1980s  and  1990s,  they 
were  theoretically  for  “the  worst  of  the 
worst,”  the  most  violent  prisoners.  But 
prisoners  are  put  in  them  for  possession  of 
contraband  such  as  marijuana,  when  they 
are  accused  by  another  prisoner  of  being 
a gang  member,  for  hesitating  to  follow 
a guard’s  order,  and  even  for  protection 
from  other  prisoners.  Several  prison- 
ers are  in  the  Maine  supermax  because 
they  got  themselves  tattooed.  By  many 
accounts,  mental  illness  is  the  most  com- 
mon denominator;  mentally  ill  prisoners 
have  a hard  time  following  prison  rules.  A 
Wisconsin  study  found  that  three-quarters 
of  the  prisoners  in  one  solitary  confine- 
ment unit  were  mentally  ill.  In  Maine, 
over  half  are  classified  as  having  a serious 
mental  illness. 

k k k 

In  addition  to  solitary  confinement 
and  physical  brutality,  American  super- 
maxes torture  prisoners  in  another  way 
that  recalls  the  treatment  of  Guantanamo 
prisoners.  It  could  be  called  legal-system 
torture.  Through  their  in-house  disciplin- 
ary system,  or  even  arbitrarily,  prison 
administrators  extend  the  supermax  stays 
of  prisoners  when  they  act  up,  as  hap- 
pened to  Mike  James.  And  often  they 
will  charge  them  with  criminal  offenses. 
In  2007,  James  was  put  on  trial  for  10  as- 
sault charges,  including  biting  and  kicking 
guards  and  throwing  feces  at  them.  Most 
were  felony  charges,  and  if  convicted  he 
could  have  served  decades  more  in  prison. 
Prisoners  almost  never  beat  such  charges, 
but  his  court-appointed  lawyer,  Joseph 
Steinberger,  a scrappy  ex-New  Yorker, 
succeeded  with  a defense  rare  in  cases  of 
Maine  prisoners  accused  of  crimes:  he 
convinced  a jury  in  Rockland,  the  nearby 
county  seat,  to  find  James  “not  criminally 
responsible”  by  reason  of  insanity.  Stein- 
berger thought  the  verdict  was  a landmark 
because  it  called  into  question  the  state’s 
standard  practice  of  keeping  mentally  ill 
prisoners  in  isolation  and  then  punishing 
them  with  yet  more  isolation  when  their 
condition  worsens.  After  the  verdict,  as 
the  law  required,  the  judge  committed 
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Mass  Torture  in  America  (cont.) 

James  to  a state  mental  hospital. 

But  corrections  officials  and  the  state 
attorney  general’s  office  saw  the  verdict  as 
another  kind  of  landmark.  Never  before 
in  Maine  had  a prisoner  been  committed 
to  a mental  hospital  after  being  tried  for 
assaulting  guards — in  their  view,  he  would 
be  escaping  his  deserved  punishment  and 
this  would  send  the  wrong  signal  to  pris- 
oners. Officials  refused  to  send  him  to  the 
hospital,  arguing  he  first  had  to  serve  out 
the  remaining  nine  years  of  his  sentence. 

Steinberger  wrote  to  Maine’s 
governor — John  Baldacci,  a Democrat — 
begging  him  to  intervene  and  send  James 
to  the  hospital,  stating: 

He  continually  slits  open  his  arms 
and  legs  with  chips  of  paint  and  concrete, 
smears  himself  and  his  cell  with  feces, 
strangles  himself  to  unconsciousness  with 
his  clothing.  ...  He  also  bites,  hits,  kicks, 
spits  at,  and  throws  urine  and  feces  on  his 
guards. 

This  behavior  was  never  in  dispute, 
but  the  governor  declined  to  intervene. 

After  a year  of  court  battles,  Stein- 
berger finally  succeeded  in  getting  James 
into  the  hospital,  though  the  judge  con- 
ceded to  the  Department  of  Corrections 
that  his  time  there  would  not  count  against 
his  sentence.  So  James  faces  nine  years  in 
prison  after  however  long  it  takes  to  bring 
him  to  a sane  mental  state. 

k k k 

CONVERT  YOUR 

POSTAGE  STAMPS 

to  MONEY  ORDERS,  WIRE 
TRANSFERS,  PACKAGES 

WE  PAY  THE  HIGHEST 
REIMBURSEMENT  RATES 

COMPLETE  OR  PARTIAL 
BOOKS,  STRIPS,  OR  SHEETS 
SINGLE  STAMPS  ACCEPTED 
24-HOUR  TURNAROUND 


See  Our  Ad  on  Back  Cover 

CLN,  Box  687,  Walnut  CA  91788 

or  Visit  Our  WEBSITE: 

cash4urStamps.com 

February  2011 


Can  supermax  treatment  legitimately 
be  called  torture?  The  most  widely  ac- 
cepted legal  definition  of  torture  is  in 
the  United  Nations  Convention  Against 
Torture  and  Other  Cruel,  Inhuman  or 
Degrading  Treatment  or  Punishment, 
a treaty  to  which  the  United  States  is 
party — and  therefore  is  U.S.  law.  In  this 
definition,  torture  is  treatment  that  causes 
“severe  pain  or  suffering,  whether  physical 
or  mental,”  when  it  is  inflicted  by  officials 
for  purposes  of  punishment  or  coercion. 

Severe  pain  and  suffering  as  punish- 
ment are  plainly  the  norm  in  supermaxes, 
and  prison  officials  often  use  isolation 
to  coerce  prisoners  into  ratting  on  each 
other  or  confessing  to  crimes  committed 
in  prison.  (A  Maine  prisoner  told  me 
about  a deputy  warden  who  threw  him  in 
the  most  brutal  cellblock  of  the  supermax 
and  repeatedly  interrogated  him  about 
an  escape  plot,  which  he  denied  having 
knowledge  of).  Even  in  the  careful  words 
of  diplomacy,  and  even  when  only  mental 
suffering  is  considered,  supermax  condi- 
tions, especially  solitary  confinement  of 
American  prisoners  for  extended  periods, 
have  increasingly  been  described  by  UN 
agencies  and  nongovernmental  human 
rights  organizations  as  cruel,  inhuman, 
degrading,  verging  on  torture,  or  outright 
torture. 

In  2008  the  UN  special  rapporteur  on 
torture,  Manfred  Nowak,  recommended 
that  solitary  “be  kept  to  a minimum, 
used  in  very  exceptional  cases,  for  as 
short  a time  as  possible,  and  only  as  a 
last  resort” — conditions  U.S.  supermaxes 
violate  in  the  course  of  normal  opera- 
tions. The  National  Religious  Campaign 
Against  Torture,  which  has  been  active  in 
opposing  abuses  at  Guantanamo,  recently 
began  describing  supermax  conditions  as 
torture.  And  American  judges  have  recog- 
nized solitary  confinement  of  the  mentally 
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ill  as  equivalent  to  torture.  A key  case  is 
the  1995  federal  court  ruling  in  Madrid  v. 
Gomez  that  forbade  keeping  mentally  ill 
prisoners  in  the  notorious  Security  Hous- 
ing Unit  of  California’s  Pelican  Bay  State 
Prison.  [See:  PLN,  Aug.  1995,  p.3;  Oct. 
1995,  p.20]. 

Solitary  confinement  is  by  far  the 
worst  torture  in  the  supermax.  Human 
minds  fare  poorly  in  isolation,  which 
“often  results  in  severe  exacerbation  of 
a previously  existing  mental  condition 
or  in  the  appearance  of  a mental  illness 
where  none  had  been  observed  before,” 
Stuart  Grassian,  a Boston  psychiatrist  and 
authority  on  solitary  confinement,  wrote 
in  a brief  for  the  Madrid  case.  Grassian 
believes  supermaxes  produce  a syndrome 
characterized  by  “agitation,  self-de- 
structive behavior,  and  overt  psychotic 
disorganization.”  He  also  notes  memory 
lapses,  “primitive  aggressive  fantasies,” 
paranoia  and  hallucinations. 

Grassian’s  is  the  consensus  view.  Peter 
Scharff  Smith  of  the  Danish  Institute 
for  Human  Rights,  who  has  surveyed  in 
depth  the  literature  concerning  solitary 
confinement,  writes,  “Research  on  effects 
of  solitary  confinement  has  produced  a 
massive  body  of  data  documenting  serious 
adverse  health  effects.”  The  effects  may 
start  within  a few  days,  involve  as  many  as 
three-quarters  of  supermax  prisoners,  and 
often  become  permanent.  Another  expert 
on  supermax  confinement,  psychiatrist 
Terry  Kupers,  writes  that  “being  held  in 
isolated  confinement  for  longer  than  three 
months  causes  lasting  emotional  damage 
if  not  full-blown  psychosis  and  functional 
disability.” 

The  throwing  of  feces,  urine  and 
blood  at  guards;  self-injury;  and  suicide 
attempts  are  common.  A 2009  investiga- 
tion of  the  Tamms  supermax  in  Illinois 
by  the  Belleville  News-Democrat  depicted 
Faygie  Fields,  a schizophrenic  imprisoned 
for  killing  a man  in  a drug  deal.  He  regu- 
larly cut  his  arms  and  throat  with  glass 
and  metal,  swallowed  glass,  and  smeared 
feces  all  over  his  cell.  The  prison’s  reaction 
to  this  kind  of  behavior  was  predictable: 

Prison  officials  charged  him  $5.30  for 
tearing  up  a state-owned  sheet  to  make  a 
noose  to  kill  himself.  ...  If  he  hadn’t  been 
charged  with  crimes  in  prison,  Fields  could 
have  been  paroled  in  2004  after  serving 
20  years  of  a 40-year  sentence.  But  Fields 
must  serve  cdl  the  extra  time  for  throwing 
food,  urine  and  committing  other  offenses 
against  guards.  That  amounts  to  34  years, 
or  54  years  toted,  that  he  must  serve  before 
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becoming  eligible  for  parole  in  2038,  at 
age  79. 

This  American  system  of  administra- 
tive punishment — except  in  extremely  rare 
cases,  prison  staff,  not  judges,  decide  who 
goes  into  the  hole — has  no  counterpart  in 
scale  or  severity.  There  are  solitary  con- 
finement cells  in  other  countries’  prisons 
and  the  odd,  small  supermax,  such  as 
the  Vught  prison  in  the  Netherlands,  but 
they  are  few.  When  Corey  Weinstein,  a 
San  Francisco  physician,  toured  prisons 
in  the  United  Kingdom  in  2004  on  behalf 
of  the  American  Public  Flealth  Associa- 
tion, he  was  shown  “eight  of  the  forty  men 
out  of  75,000  [in  England  and  Wales] 
considered  too  dangerous  or  disruptive 
to  be  in  any  other  facility.”  Seven  of  the 
eight  “were  out  of  their  cells  at  exercise 
or  at  a computer  or  with  a counselor  or 
teacher.  ...  With  embarrassment  the  host 
took  us  to  the  one  cell  holding  the  single 
individual  who  had  to  be  continuously 
locked  down.” 

The  British  and  other  Europeans 
did  use  solitary  confinement  starting  in 
the  mid-nineteenth  century,  taking  as 
models  the  American  penitentiaries  that 
had  invented  mass  isolation  in  the  1820s. 
But  Europe  largely  gave  it  up  later  in  the 


century  because,  rather  than  becoming 
penitent,  prisoners  went  insane.  A shocked 
Charles  Dickens,  after  visiting  a Penn- 
sylvania prison  in  1842,  called  solitary 
confinement  “immeasurably  worse  than 
any  torture  of  the  body.”  Americans  gave 
it  up,  too,  in  the  late  1800s,  only  to  resur- 
rect it  a century  later. 

k k k 

Officially  called  the  Special  Manage- 
ment Unit  or  SMU,  Maine’s  supermax 
opened  in  1992,  hidden  in  the  woods  of 
the  pretty  coastal  village  of  Warren.  Ten 
years  later  the  new  maximum-security 
Maine  State  Prison  was  built  around  it. 
Literally  and  metaphorically,  the  super- 
max’s 132  cells  are  the  core  of  the  stark 
925-prisoner  complex  with  its  radiating 
“pods.”  Maine’s  crime  and  incarceration 
rates  are  among  the  lowest  in  the  country, 
but  its  supermax  is  as  brutal  as  any.  After 
allegations  of  beatings  by  guards  and 
deliberately  withheld  medical  care,  the 
state  police  started  investigations  into  two 
prisoner  deaths  in  the  SMU.  Grassian  has 
told  a legislative  committee  that  Maine’s 
supermax  treats  its  prisoners  worse  than 
its  peers  in  many  states. 

Still,  supermaxes  are  more  alike  than 


different.  As  America’s  prisoner  popula- 
tion exploded  (the  U.S.  incarceration 
rate  now  is  nearly  four  times  what  it  was 
in  1980,  more  than  five  times  the  world 
average,  and  the  highest  in  the  world), 
overcrowding  tossed  urban  state  prisons 
into  turmoil.  The  federal  prison  system 
provided  a model  for  dealing  with  the 
tumult:  in  1983,  mayhem  in  the  federal 
penitentiary  in  Marion,  Illinois  resulted  in 
a permanent  lockdown  and,  effectively,  the 
first  supermax.  “No  evidence  exists  that 
states  undertook  any  rigorous  assessment 
of  need,”  Mears,  the  Florida  State  crimi- 
nologist, writes  of  supermax  proliferation, 
but  the  states  still  decided  that  they  would 
segregate  the  most  troublesome  prisoners. 
Maine’s  supermax  is  a case  in  point,  con- 
structed in  the  absence  of  prisoner  unrest. 
George  Keiser,  a veteran  prisons  official 
who  works  for  the  Department  of  Justice’s 
National  Institute  of  Corrections,  put  it 
bluntly:  supermaxes  were  “a  fad.” 

An  expensive  fad.  American  super- 
max prisons  are  so  high-tech  and  the 
management  of  their  prisoners  so  labor 
intensive  that  the  facilities  “typically  are 
two  to  three  times  more  costly  to  build 
and  operate  than  other  types  of  prisons,” 
Mears  writes.  Yet,  according  to  Keiser,  tax 


and  transform  your  life! 


AN  ENTREPRENEURS  GUIDE  FOR  THE  INCARCERATED 
AND  FORMERLY  INCARCERATED 


'THIS  NO-NONSENSE,  STEP-BY-STEP  GUIDE  OFFERS  A GOLDEN  KEY  TO 
SUCCESSFUL  REENTRY  BY  TEACHING  INMATES  AND  FORMER  INMATES 
HOW  TO  USE  THEIR  ENTREPRENEURIAL  TALENTS  TO  REALIZE 

THEIR  DREAMS'  JOHN  C.  WHITEHEAD 


TIhikik  Qutside 

THE 


ISBN:  978-0-9791599-0-9 


Former  Deputy  Secretary  of  State  of  The  United  States 

Just  $14.95  ^shipping: 

$3.50  (book  rate:  delivery  speed  varies) 
$5.75  (priority  mail;  approx.  1-3  days) 
(NY  residents,  add  8.875%  sales  tax) 


Discount  schedule  available  for  bulk  orders 
To  order,  visit  www.thinkoutsidethecell.com 
or  make  checks  or  money  orders  payable  to: 

Resilience  Multimedia 
Dept.  PIN 

511  Avenue  of  the  Americas,  Suite  525 
New  York,  NY  10011-8436 
Questions? 

Email  resiliencemultimedla@verizon.net 
Or  call  toll  tree  877-267-2303 


HAVE  YOU  GIVEN  UP  HOPE  ON  MEETING  NEW 
PEOPLE  WHILE  INCARCERATED? 


S 


Contact  WriteAPrisoner.com  & 

tart  Looking  Forward 


AS  SEEN  ON 

CNN,  20/20,  Fox  News, 
Dr.  Phil,  O Magazine, 
E!  True  Hollywood, 
and  hundreds  more! 


To  Mail  Call! 


WriteAPrisoner.com... 

Simply  the  largest,  highest  ranked,  & 
most  visited  website  of  its  kind! 

• Affordably  priced  at  $40  for  the  first  year,  $30  for  renewing  year 

• Features  a comprehensive  search  that  allows  viewers  to  find  your 
profile  by  age,  race,  keywords,  & more-  21  search  options  in  all! 

• Your  new  friends  can  email  their  first  message  to  you  along  with  a photo! 

• Advertises  non-stop  on  every  major  search  engine  with  thousands 
of  websites  linking  back  to  us 

• Features  free  online  resume  posting 

• Translated  into  51  languages  & geared  for  international  search  engines 

• Viewers  can  "subscribe"  to  your  profile  to  be  notified  when  there  is  an 
update  to  your  profile 

• Pen-pals  can  embed  a mini-version  of  your  profile  on  their  own  site 

v using  our  Embed  Profile  feature. J 


WriteAPrisoner.  com 

We  ll  see  you  at  mail  call!  tm 


Friends  & family  can  submit  your 
entire  250  word  profile,  photo,  and 
payment  for  you  online  by  visiting 

www.writeaprisoner.com/post 


Or  for  a FREE  Brochure,  Send  a 
S.A.S.E.  to: 


WriteAPrisoner.com 
PO  Box  10 

Edgewater,  FL  32132 


Proud  member  of  the  Better  Business  Bureau  & Chamber  of  Commerce 
We  can  be  verified  at  any  chapter  or  online  at  www.BBB.org 


1 


Prison  Legal  News 


5 


February  2011 
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money  poured  into  supermax  construc- 
tion because  these  harsh  prisons  were 
“the  animal  of  public-policy  makers.”  The 
beast  was  fed  by  politicians  capitalizing  on 
public  fears  of  crime  incited  by  increasing 
news-media  sensationalism. 

There  was  no  significant  opposition 
to  the  supermaxes,  even  when  it  became 
clear  that  the  mentally  ill  would  be  housed 
there.  Legislatively-mandated  deinstitu- 
tionalization meant  mentally  ill  patients 
were  thrown  onto  the  streets  without 
enough  community  care,  and  eventually 
many  wound  up  in  jails  and  prisons. 

Also,  “for  a time,”  Keiser  said,  “there 
was  a thought  that  nothing  worked”  to 
rehabilitate  prisoners.  With  conservative 
Harvard  scholar  James  Q.  Wilson  leading 
the  way  in  the  1970s,  “corrections”  was 
essentially  abandoned. 

k k k 

The  supermax  experiment  has  not 
been  a success. 

Norman  Kehling — small,  balding, 
middle-aged — is  serving  40  years  in  the 
Maine  State  Prison  for  an  arson  in  which, 
he  told  me,  no  one  was  hurt.  When  I 
interviewed  him,  he  was  in  the  supermax 
for  trafficking  heroin  within  the  prison. 
I asked  him  about  the  mentally  ill  men 
there.  “One  guy  cut  his  testicle  out  of 
his  sack,”  he  reported,  shaking  his  head. 
“They  shouldn’t  be  here.”  He  added:  “This 
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place  breeds  hate.  What  they’re  doing 
obviously  isn’t  working.” 

Wardens  continue  to  justify  super- 
maxes by  claiming  they  decrease  prison 
violence,  but  a study  published  in  The 
Prison  Journal  in  2008  found  “no  em- 
pirical evidence  to  support  the  notion 
that  supermax  prisons  are  effective”  in 
meeting  that  goal.  And  when  enraged  and 
mentally  damaged  prisoners  rejoin  the 
general  prison  population  or  the  outside 
world,  as  the  vast  majority  do,  the  result, 
according  to  psychiatrist  Kupers,  is  “a 
new  population  of  prisoners  who,  on  ac- 
count of  lengthy  stints  in  isolation  units, 
are  not  well  prepared  to  return  to  a social 
milieu.”  In  the  worst  cases,  supermax 
alumni — frequently  released  from  solitary 
confinement  directly  onto  the  street — 
“may  be  time  bombs  waiting  to  explode,” 
writes  criminologist  Hans  Toch. 

The  bombs  are  already  going  off. 
In  July  2007,  Michael  Woodbury,  then 
31,  walked  into  a New  Hampshire  store 
and,  in  a botched  robbery,  shot  and  killed 
three  men.  He  had  just  completed  a five- 
year  stint  at  the  Maine  State  Prison  for 
robbery  and  theft  and  had  done  much 
of  his  time  in  the  supermax.  When  he 
was  being  taken  to  court  he  told  report- 
ers, “I  reached  out  and  told  them  I need 
medication.  I reached  out  and  told  them 
I shouldn’t  be  out  in  society.  I told  nu- 
merous cops,  numerous  guards.”  While  in 
prison,  he  said,  he  had  given  a four-page 
“manifesto”  to  a prison  mental-health 
worker  saying  he  “was  going  to  crack 
like  this.”  Woodbury  pleaded  guilty  and 
received  a life  sentence.  Unsurprisingly, 
a Washington  State  study  showed  a high 
degree  of  recidivism  for  prisoners  re- 
leased directly  to  the  community  from 
supermax  confinement. 

“Supermax  prisons  are  expensive,  in- 
effective, and  they  drive  people  mad,”  says 
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Sharon  Shalev,  of  the  London  School  of 
Economics,  author  of  a recent  prizewin- 
ning book,  Supermax:  Controlling  Risk 
Through  Solitary  Confinement. 

k k k 

So  what  can  be  done? 

Legally,  solitary  confinement  is  not 
likely  to  be  considered  torture  anytime 
soon.  According  to  legal  scholar  Jules 
Lobel,  when  the  Senate  ratified  the  Con- 
vention Against  Torture,  it  qualified  its 
approval  so  much  that  under  the  U.S. 
interpretation,  “the  placement  of  even 
mentally  ill  prisoners  in  prolonged  solitary 
confinement  would  not  constitute  torture 
even  if  the  mental  pain  caused  thereby 
drove  the  prisoner  to  commit  suicide.” 
And  despite  the  Constitution’s  prohibition 
of  “cruel  and  unusual  punishment,”  courts 
have  refused  to  see  supermax  conditions 
per  se  as  unconstitutional.  Lawsuits  on 
behalf  of  the  mentally  ill  have  had  more 
success.  In  New  York  a suit  brought  about 
the  creation  of  a residential  mental  health 
unit  for  prisoners,  with  another  on  the 
way,  plus  more  out-of-cell  time  for  the 
mentally  ill.  Still,  fifteen  years  after  Ma- 
drid v.  Gomez,  court-ordered  reform  has 
been  infrequent  and  its  implementation 
contested. 

There  are  other  roadblocks  to  legal 
action.  Thanks  to  the  Prison  Litigation 
Reform  Act,  a law  signed  by  President 
Clinton  that  restricts  a prisoner’s  right 
to  sue  corrections  officials,  an  individual 
prisoner  has  little  ability  to  mount  a court 
challenge  to  his  placement  or  prison 
conditions.  For  example,  before  going  to 
court,  a prisoner  is  required  to  exhaust 
the  prison  grievance  system — a dilatory 
process  seemingly  designed  to  lose  or  chew 
up  prisoner  complaints.  And  on  the  rare 
occasions  when  prisoners  make  it  to  court, 
they  usually  have  to  represent  themselves. 
Unlike  at  Guantanamo,  lawyers  from 
prosperous  Manhattan  firms  are  not  lin- 
ing up  to  offer  their  services  pro  bono  to 
penniless  supermax  prisoners. 

The  activists  who  see  supermaxes  as 
torture  chambers  are  increasingly  looking 
beyond  legal  action  and  toward  pressure 
on  legislatures  and  governors.  They  want 
states  to  abolish  these  facilities  or  at  least 
reduce  their  reliance  on  prolonged  solitary 
confinement,  and  to  provide  mental  health 
care  and  rehabilitation  for  disturbed  and 
difficult  prisoners.  A persistent  grassroots 
group  in  Illinois,  Tamms  Year  Ten,  has  ex- 
tracted promises  from  the  state  to  improve 
conditions  at  Tamms.  The  Vera  Institute 
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of  Justice,  a New  York-based  think 
tank,  has  begun  working  with  officials  in 
Illinois — and  in  Maryland — to  reduce  the 
number  of  prisoners  in  isolation.  Vera  is 
trying  to  apply  lessons  from  Mississippi, 
where  a lawsuit  by  the  American  Civil 
Liberties  Union  (ACLU)  resulted  in  per- 
haps the  most  significant  U.S.  supermax 
reform,  shrinking  the  population  of  the 
state’s  infamous  Parchman  penitentiary 
supermax  from  one  thousand  to  150. 
Mississippi  expanded  its  mental-health, 
educational  and  recreational  programs  for 
supermax  prisoners  and,  as  they  improved 
their  behavior,  moved  them  to  the  general 
prison  population. 

In  2010  a Maine  prison-reform  co- 
alition, aided  by  the  National  Religious 
Campaign  Against  Torture  and  the 
ACLU,  lobbied  the  legislature  to  pass 
a bill  to  limit  terms  of  solitary  confine- 
ment to  45  days  and  prohibit  people  with 
“serious  mental  illness”  from  being  put 
in  the  supermax.  Although  the  major- 
ity Democratic  leadership  supported  the 
bill,  it  failed.  In  its  place  the  legislature 
launched  a study  of  solitary  confinement, 
and  activists  are  hopeful  a similar  measure 
will  be  enacted  in  the  future.  At  the  bill’s 
legislative  hearing,  reformers  testified  that 
if  a conservative  state  such  as  Mississippi 
could  make  sweeping  reforms  work,  then 
certainly  moderate  Maine  could. 

Some  reformers  believe  the  public  can 
be  turned  against  supermaxes  because 
of  their  high  cost.  Faced  with  ever-rising 
prison  expenditures  at  a time  of  depressed 
tax  revenues,  officeholders  are  beginning 
to  question  draconian  sentencing  laws 
and  to  see  probation  and  parole  as  more 
attractive.  In  Missouri,  a sentencing  com- 
mission has  begun  telling  judges,  before 
they  sentence  prisoners,  about  the  large 
price  tag  of  incarceration  as  compared  to 
measures  such  as  probation.  And  social 


scientists  are  increasingly  producing  evi- 
dence showing  that  investment  in  prisoner 
rehabilitation  lowers  recidivism  and  would 
save  taxpayers  money  in  the  long  run.  Cur- 
rently, two-thirds  of  ex-convicts  return  to 
prison  within  three  years. 

Supermaxes,  however,  grew  through 
several  recessions.  In  the  current  economic 
slump,  the  Colorado  state  budget  has  been 
under  great  strain  but  the  state  opened  a 
300-bed  supermax.  While  prisoner  out- 
comes make  clear  that  the  high-priced 
supermaxes  are  counterproductive,  it 
appears  unlikely  that  much  will  be  done 
immediately  about  this  archipelago  of 
agony.  Prison  guards  in  some  states  have 
strong  unions,  which  will  fight  supermax 
closures  that  would  put  their  members 
out  of  work.  Prison  bureaucracies  are  big 
and  self-protective.  Supermaxes  are  the 
products  of  relatively  recent  investment, 
and  it  would  be  difficult  for  legislators  to 
do  an  about-face  so  soon. 

In  any  case,  supermax  torture  wasn’t 
instituted  based  on  a utilitarian  calcula- 
tion about  dollars  and  cents.  “The  object 
of  torture  is  torture,”  George  Orwell 
wrote.  As  long  ago  as  1975,  years  before 
the  first  supermax,  Pulitzer  Prize-winning 
author  Garry  Wills  wrote  about  prisons 
that  Americans  had  become  complicit  in 
“the  psychic  incineration  of  our  fellow 
citizens.”  His  evaluation  today  would  be 
even  more  devastating.  FT 

This  article  was  originally  published  in  the 
Boston  Review  (www.bostonreview.net), 
and  is  reprinted  with  permission  of  the 
author.  Much  of  it  is  drawn  from  stories 
published  over  five  years  in  the  Portland 
Phoenix.  A longer  version  with  academic 
notes  appears  in  the  anthology  “The  United 
States  and  Torture:  Interrogation,  Incar- 
ceration, and  Abuse,”  published  by  New 
York  University  Press 
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As  we  move  into  the  New  Year  we 
are  striving  to  increase  our  circu- 
lation. We  mail  sample  copies  of  PLN  as 
well  as  information  packs  on  an  almost 
daily  basis.  But  that  is  expensive  and  not 
as  efficient  as  we  would  like.  No  one  knows 
PLN  better  than  our  subscribers.  If  you 
find  PLN  useful  and  informative,  please 
encourage  others  to  subscribe.  Right  now 
we  have  approximately  7,000  subscribers. 
Our  goal  is  to  have  at  least  10,000. 

One  thing  that  more  subscribers  will 
do  is  reduce  our  per-issue  printing  and 
postage  costs.  Once  our  print  run  is  over 
5,000  copies  it  is  significantly  cheaper  to 
print  additional  copies.  The  post  office 
also  gives  bigger  discounts  to  publications 
that  mail  more  issues. 

Despite  the  economic  situation, 
publication  costs  continue  to  rise.  The 
post  office  just  announced  that  in  April 
201 1 it  will  be  raising  the  postage  rate  for 
publications.  Printing  costs  have  steadily 
increased  as  well.  We  are  proud  of  the 
fact  that  in  the  past  ten  years  we  have 
expanded  the  size  of  the  magazine  from 
36  to  56  pages  and  the  cost  of  a prisoner 
subscription  has  only  increased  from  $18 
to  $24.  PLN  remains  by  far  the  best  bar- 
gain around  as  far  as  our  subscription 
rates  and  content.  We  don’t  like  raising 
our  rates  and  one  way  to  avoid  doing  so 
is  by  increasing  our  circulation. 

If  each  PLN  subscriber  can  get  one 
other  person  to  subscribe,  that  would 
easily  get  us  past  the  10,000  print  run  we 
are  seeking.  Your  friends  value  your  opin- 
ions; if  you  like  PLN,  please  encourage 
them  to  subscribe.  Having  a larger  reader 
base  also  increases  the  political  and  legal 
impact  we  have. 

Our  latest  book,  The  Habeas  Cit- 
ebook:  Ineffective  Assistance  of  Counsel, 
continues  to  receive  extremely  positive 
responses  from  readers.  This  issue  of 
PLN  has  a review  of  the  Citebook  by 


From  the  Editor 

by  Paul  Wright 

Mumia  Abu  Jamal.  That  book  and  the 
4th  edition  of  the  Prisoners’  Self-Help 
Litigation  Manual  continue  to  generate 
rave  reviews.  Both  are  available  from  PLN 


Anew  study  in  the  Journal  of  the 
American  Medical  Association 
( JAMA ) reveals  that  physicians  with  the 
CIA’s  Office  of  Medical  Services  (OMS) 
played  an  even  greater  role  in  facilitating 
the  torture  of  detainees  than  was  previ- 
ously recognized. 

As  described  in  the  study,  “In  2003, 
partially  in  response  to  a CIA  Inspector 
General  investigation  that  questioned  the 
use  of  enhanced  interrogation  methods 
and  criticized  the  agency’s  failure  to  con- 
sult with  OMS  about  the  risks  to  detainees 
of  waterboarding,  OMS  physicians  as- 
sumed another  role,  providing  opinions 
to  the  agency  and  lawyers  whether  the 
techniques  used  would  be  expected  to 
cause  severe  pain  or  suffering  and  thus 
constitute  torture.” 

This  advisory  function  came  in 
addition  to  the  physicians’  previous 
involvement  in  the  torture  of  detainees 
through  performing  medical  evaluations 
before  and  after  interrogation,  monitoring 
waterboarding  sessions,  and  collecting 
information  on  the  effectiveness  and  risks 
of  various  techniques. 

The  study,  Roles  of  CIA  Physicians 
in  Enhanced  Interrogation  arid  Torture  of 
Detainees,  was  authored  by  Leonard  S. 
Rubinstein,  the  president  of  Physicians  for 
Human  Rights,  and  Brig.  Gen.  (ret.)  Stephen 
N.  Xenakis,  a former  Army  psychiatrist  who 
is  now  with  the  Center  for  Public  Health  and 
Human  Rights.  It  is  based  on  a previously 
secret  document  from 
2004,  laying  out  OMS 
guidelines  for  de- 
tainee interrogation, 
which  was  released  by 
the  Obama  adminis- 
tration. 

In  an  article  for 
Harper’s,  human 
rights  lawyer  Scott 
Horton  notes  that 


and  shipping  is  free  if  both  books  are 
bought  together. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe. 


the  JAMA  study  makes  it  apparent  that 
the  OMS  physicians  did  not  merely  offer 
a medical  opinion  as  to  what  constituted 
torture  but  “gave  their  bosses  exactly 
what  was  expected  of  them:  a green  light 
to  torture.” 

The  study  emphasizes  that  even 
though  OMS  approved  the  use  of  en- 
hanced interrogation  methods  subject  to 
“medical  limitations,”  those  limitations 
took  no  account  of  actual  pain  and 
suffering  and  were  merely  calculated  to 
minimize  the  chances  of  doing  permanent 
physical  damage. 

They  “included  durational  limits 
for  exposure  to  a specified  temperature, 
either  up  to  the  time  hypothermia  would 
be  expected  to  develop  or  on  evidence  of 
hypothermia;  body  weight  loss  of  10% 
or  evidence  of  significant  malnutrition 
as  a result  of  dietary  restrictions;  and 
exposure  to  noise  just  under  the  decibel 
levels  associated  with  permanent  hearing 
loss.  Stress  positions  were  permitted  for  up 
to  48  hours  provided  the  detainee’s  hands 
were  no  higher  than  the  head,  weight  was 
borne  by  lower  extremities,  and  preexist- 
ing injuries  were  not  aggravated.  ...  The 
OMS  guidelines  also  advised  that  emer- 
gency resuscitation  equipment  be  available 
when  waterboarding  was  used.” 

Although  the  guidelines  specify  that 
“the  detainee’s  physical  condition  must  be 
such  that  these  interventions  will  not  have 
lasting  effect,”  they  ignore  professional 
literature  on  the  potential  health  risks  of 
the  techniques,  citing  instead  such  sources 
as  ‘“Wilderness  Medicine’  4th  Ed.,  Ch 
6 - Accidental  Hypothermia.” 

“The  duplicity  in  this  affair  is  amaz- 
ingly circular,”  Horton  writes.  “The  Justice 
Department’s  torture  lawyers  relied  on  the 
CIA’s  torture  doctors  for  the  conclusion 
that  specific  techniques  did  not  produce 
‘severe  pain’  that  ran  afoul  of  the  crimi- 
nal law  prohibition  on  torture;  the  CIA 
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doctors  relied  on  the  Justice  Department 
lawyers  for  the  same  conclusion.  It  looks 
like  a compact,  and  an  alert  prosecutor 
would  no  doubt  call  it  a joint  criminal 
enterprise. ...  It’s  hard  to  see  at  this  point 
whose  behavior  was  the  more  ethically 
odious,  though  evidence  suggests  that 
both  engaged  in  professional  misconduct 
so  egregious  as  to  warrant  formal  disci- 
plinary proceedings.” 

“The  torture  doctors  expect  to  have 
their  identities  protected,  and  thus  to 
escape  the  natural  consequences  of  their 
gross  professional  misconduct,”  Horton 


In  June  2010,  Melanie  Dawn  Wil- 
liams, who  had  been  arrested  by 
officers  after  allegedly  running  a red  light 
on  her  way  to  the  St.  Vincent’s  Medical 
Center  emergency  room  in  Jacksonville, 
Florida  when  she  was  in  premature  la- 
bor, accepted  a settlement  in  her  lawsuit 
instead  of  going  to  trial. 

Williams  had  already  made  it  to  the 
hospital  and  was  in  the  emergency  room 
when  she  claimed  two  Jacksonville  Sheriff’s 
officers  tackled  her,  handcuffed  her  and  put 
her  facedown  on  the  ground,  then  took  her 
outside  to  the  parking  lot.  A nurse  came 
outside,  found  that  Williams  was  bleeding 
vaginally,  and  convinced  the  officers  to  take 
her  to  the  hospital’s  labor  and  delivery  unit, 
where  doctors  prevented  her  labor  from  pro- 
gressing. Williams,  who  was  seven  months 
pregnant,  spent  ten  days  in  the  hospital. 

As  a result  of  the  incident  the  two  of- 
ficers involved  were  disciplined,  despite  their 
claims  that  Williams  never  mentioned  to 
them  that  she  was  pregnant  and  bleeding. 


concludes.  “This  helps  us  understand  why 
senior  figures  in  the  intelligence  community 
are  today  ferociously  pressuring  the  Justice 
Department  to  criminalize  anyone  who 
attempts  to  discover  the  identities  of  those 
involved.  They  assert  that  those  identified 
would  be  terrorist  targets.  In  fact,  those 
who  are  unmasked  face  likely  professional 
ethics  proceedings,  as  well  as  the  long-term 
risk  of  criminal  prosecution,  particularly 
if  they  ever  venture  beyond  the  borders  of 
the  United  States.”  P 

[Editor’s  Note:  For  over  60  years  CIA 


The  Eleventh  Circuit  Court  of  Appeals  de- 
nied the  officers’  immunity  claims,  holding 
that  Williams  could  sue  for  wrongful  arrest 
but  not  for  use  of  excessive  force.  See:  Wil- 
liams v.  Sirmons,  307  Fed.Appx.  354  (11th 
Cir.  2009)  (unpublished).  The  U.S.  Supreme 
Court  declined  to  hear  the  case,  which 
permitted  Williams’  suit  to  go  forward  and 
precipitated  the  $67,500  settlement. 

Both  parties  seemed  satisfied  with 
the  settlement  agreement  and  resolution 
of  the  case.  Fraternal  Order  of  Police  at- 
torney Paul  Daragjati  said  the  settlement 
was  a good  outcome  for  the  two  officers 
involved,  Matthew  Sirmons  and  James 
Mills.  Williams’  attorney,  Linnes  Finney, 
Jr.,  said  the  settlement  indicated  the  city 
recognized  its  liability  in  the  lawsuit. 

“We  think  we  proved  our  point,” 
Finney  stated.  See:  Williams  v.  Sirmons, 
U.S.D.C.  (M.D.  Fla.),  Case  No.  3:06-cv- 
00686-MMH-MCR.  P 

Additional  source:  www.jacksonville.com 


doctors  and  medical  professionals  have 
developed,  assisted,  supervised  and  par- 
ticipated in  the  torture  and  murder  of 
enemies  of  the  American  state  as  has  been 
well  documented  in  numerous  books.  As  a 
result  of  medical  complicity  in  state  mur- 
der and  torture  many  countries,  especially 
in  South  America,  explicitly  ban  medical 
professionals  from  such  activities,  but  not 
the  United  States.  ] 

Muriel  Kane  is  the  research  director  for 
The  Raw  Story.  This  article  first  appeared 
on  www.rawstory.com  on  August  5,  2010, 
and  is  reprinted  with  permission. 
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Illinois  Supermax  Placement  Procedures  Unconstitutional 


An  Illinois  federal  district  court 
has  held  that  existing  Illinois 
Department  of  Corrections  (IDOC) 
procedures  for  placing  prisoners  at  the 
Tamms  Correctional  Center  (Tamms)  are 
inadequate  to  protect  the  liberty  interest 
of  IDOC  prisoners  to  avoid  confinement 
at  the  supermax  facility.  To  cure  the  due 
process  violations,  the  court  granted  in- 
junctive relief. 

In  its  findings,  the  district  court  held 
that  confinement  conditions  at  Tamms 
were  an  atypical  and  significant  hardship 
compared  to  the  conditions  at  general 
population  IDOC  prisons,  in  disciplinary 
segregation  at  the  Pontiac  Correctional 
Center,  “as  well  as  in  prisons  outside 
Illinois  from  which  inmates  have  been 
transferred  to  Tamms.” 

Tamms  opened  in  1998  and  was 
purportedly  designed  for  the  “worst-of-the- 
worst”  prisoners.  Its  “uniquely  restrictive 
conditions  of  confinement  were  designed 
to  control  the  most  high-security  prisoners 
in  the  IDOC  system”  and  to  encourage 
prisoners  “at  lower  security  prisons  to 
comply  with  IDOC  rules  to  avoid  being 
transferred  to  the  Supermax  prison.” 

Since  opening,  Tamms  has  operated 
at  approximately  half  of  its  520-bed  ca- 
pacity; it  was  originally  designed  to  house 
prisoners  for  a year  if  they  were  well- 
behaved.  However,  a change  in  policy  that 
required  Tamms’  prisoners  to  renounce 
their  gang  affiliation  resulted  in  longer 
stays,  as  such  a renunciation  would  be 
“an  automatic  death  sentence.”  Moreover, 
renunciation  did  not  guarantee  a transfer 
out  of  Tamms. 

Statistical  data  from  the  IDOC  in- 
dicated that  the  average  time  served  by 
prisoners  at  Tamms  was  73.4  months,  or 
over  six  years.  Of  the  243  prisoners  housed 
at  Tamms,  70  have  been  there  at  least  ten 
years,  half  for  over  five  years  and  three- 
quarters  have  been  at  the  facility  more 
than  three  years. 

The  district  court  detailed  the  facts 
presented  over  an  eight-day  trial.  The 
life  of  prisoners  housed  at  Tamms  is 
structured  so  that  they  “spend  the  vast 
majority  of  their  time  alone  in  their 
cells  and,  barring  a medical  crisis  severe 
enough  to  require  a visit  to  the  prison’s 
infirmary  for  long-term  medical  care,  all 
of  their  time  in  their  assigned  pod,”  the 
court  wrote. 

February  2011 


by  David  M.  Reutter 

The  isolation  factor  is  severe.  “All  of 
the  furniture  in  a typical  Tamms  cell  is 
made  of  reinforced  concrete.”  Prisoners 
can  not  see  out  their  cell  door,  communi- 
cation with  other  prisoners  is  very  difficult, 
and  they  can  only  view  “a  sliver  of  sky” 
from  their  cell  window.  Their  status  dic- 
tates whether  they  can  have  a television, 
radio  or  walkman  in  their  cell. 

The  recreation  yard  has  no  equip- 
ment and  prisoners  must  recreate  alone. 
Outside  their  cell,  they  are  prohibited 
from  speaking  to  other  prisoners.  Those  in 
disciplinary  segregation  may  shower  only 
once  weekly,  while  those  on  administrative 
detention  can  shower  two  to  five  times  a 
week  depending  on  their  status. 

The  district  court  found  that  “being 
confined  to  Tamms  is  to  be  subjected  to 
virtual  sensory  deprivation,  with  prisoners 
forced  to  spend  most  days  doing  liter- 
ally nothing  but  staring  at  the  four  blank 
walls  of  their  cells.”  As  most  prisoners 
at  Tamms  are  poorly  educated,  if  not 
illiterate,  they  “cannot  beguile  their  time 
in  isolation  through  activities  like  reading 
and  letter-writing.”  For  those  prisoners, 
“the  long  hours  that  they  must  spend 
alone  in  their  cells  at  Tamms  must  weigh 
especially  heavily.” 

Prisoners  have  no  clue  when  they  can 
leave  Tamms  or  obtain  a transfer.  “It  is 
clear  from  the  record  that  under  existing 
IDOC  procedures  placement  at  Tamms  is 
of  indefinite  duration  and  that  prisoners 
transferred  to  the  prison  know  neither 
how  long  they  will  be  confined  there  nor 
how  they  can  effect  transfer  out  of  the 
prison  through  good  behavior,”  the  district 
court  found. 

The  court  cited  several  examples  of 
prisoners  who  had  gone  years  with  clean 
disciplinary  records  - one  for  nine  years  - 
yet  still  had  “no  idea  how  long  they  may 
be  confined”  at  Tamms.  Thus,  it  was  clear 
“the  only  time  limit  is  the  length  of  the 
underlying  sentence.” 

Finally,  the  district  court  found  that 
placement  at  Tamms  affects  the  length  of 
prisoners’  sentences  by  rendering  them 
ineligible  to  receive  various  kinds  of  good 
time  credit.  The  lack  of  educational  and 
substance  abuse  programs,  and  the  pro- 
hibition against  job  positions  at  Tamms, 
prevent  prisoners  from  earning  good  time 
credit  for  those  activities.  Assignment  to 
Tamms  also  prohibits  meritorious  good 
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time  awards. 

Accordingly,  the  court  found  the 
three  factors  identified  in  Wilkinson  v. 
Austin , 545  U.S.  209  (2005)  [PLN,  Aug. 
2005,  p.24]  were  present  in  this  case.  The 
limits  on  human  contact  inflict  lasting 
psychological  and  emotional  harm  on 
prisoners  confined  at  the  facility  for  long 
periods  of  time;  the  indefinite  duration 
leaves  prisoners  without  an  expectation  of 
whether  time  or  their  behavior  will  result 
in  transfer;  and  the  effect  of  the  confine- 
ment lengthens  a prisoner’s  sentence. 

These  factors,  when  combined  with 
the  finding  “that  conditions  at  Tamms 
impose  atypical  and  significant  hardship 
in  relation  to  the  ordinary  incidents  of 
prison  life  under  any  plausible  baseline,” 
resulted  in  the  district  court  finding  that 
the  individual  prisoner  “plaintiffs  and  the 
class  have  a due  process  liberty  interest  in 
avoiding  confinement  at  Tamms.” 

The  court,  in  a previous  order,  had 
held  that  prisoners  assigned  to  Tamms 
could  not  challenge  that  assignment 
through  the  grievance  process  because 
it  was  a decision  of  IDOC’s  Director,  so 
their  liberty  interest  was  not  protected  by 
that  process. 

Prisoners  placed  in  disciplinary  segre- 
gation at  Tamms  do  not  receive  a review 
hearing  until  they  complete  their  term  of 
segregation;  one  prisoner  had  been  on 
that  status  for  11  years  and  had  17  more 
to  go.  While  an  Adjustment  Committee 
places  prisoners  in  disciplinary  segrega- 
tion, there  is  no  protection  afforded  in  that 
process  to  avoid  confinement  at  Tamms. 
Likewise,  the  court  held  that  prisoners  in 
administrative  detention  are  not  afforded 
protection  because  they  are  not  given  ad- 
vance notice  of  their  review  hearing. 

In  its  injunctive  relief  order,  the  court 
specified  that  a review  hearing  will  be  con- 
ducted after  prisoners  are  transferred  to 
Tamms.  Prisoners  shall  be  given  48-hour 
notice  of  that  hearing,  and  will  be  allowed 
to  make  a statement  and  request  interviews 
of  persons  with  relevant  information. 

Prisoners  already  at  Tamms,  especially 
those  in  disciplinary  segregation,  are  to 
be  provided  reviews  within  180  days  (but 
within  90  days  for  those  who  already  have 
been  held  at  the  facility  more  than  90  days). 
The  reviews  will  be  recorded  audibly  and 
prisoners  will  be  provided  with  the  ratio- 
nale for  their  placement  at  Tamms. 

Prison  Legal  News 


Prisoners  Aryules  Bivens,  Roosevelt  claims  that  they  were  assigned  to  Tamms  activities  challenging  the  conditions  of 

Burrell,  Ted  Knox  and  Joe  Sorrentino  “in  retaliation  for  filing  grievances  and  their  confinement.”  See:  Westefer  v.  Sny- 

were  awarded  $1.00  with  interest  on  their  lawsuits  and  engaging  in  other  protected  der,  725  F.Supp.2d  735  (S.D.U1.  2010).  P 


Is  Operation  Streamline  a Billion  Dollar 
Give-away  to  the  Private  Prison  Industry? 


Anew  “green  paper”  released  on 
July  19, 2010,  entitled  Operation 
Streamline:  Drowning  Justice  and  Draining 
Dollars  along  the  Rio  Grande,  takes  a look 
at  the  impact  of  Operation  Streamline  on 
the  private  prison  industry. 

Operation  Streamline,  initiated  in  2005 
in  Del  Rio  and  expanded  to  much  of  the 
Texas  and  Arizona  border,  mandates  that 
immigrants  apprehended  at  the  border 
must  be  detained,  prosecuted  and  incar- 
cerated in  the  criminal  justice  system  in 
addition  to  the  civil  immigration  system. 
This  is  a departure  from  previous  policy 
in  which  most  immigrants  were  only  dealt 
with  in  the  civil  immigration  system. 

The  result  has  been  a mess.  In  Texas 
alone,  1 35,000  immigrants  now  have  criminal 
records  and  many  have  done  prison  time 
under  Operation  Streamline  before  being  de- 
ported (far  from  streamlining  the  process,  the 
policy  adds  another  layer  of  incarceration  on 
top  of  the  existing  civil  detention  system). 

While  most  researchers  believe  the 
program  hasn’t  deterred  unauthorized  im- 
migration, it  has  affected  the  judicial  system 
in  serious  ways.  The  federal  courts  are  hor- 
rendously over-booked.  Fifty-four  percent 
of  2009’s  federal  prosecutions  across  the 
country  were  for  immigration  violations.  In 
the  Southern  District  of  Texas,  a district  that 


by  Bob  Libal 

includes  Houston,  a full  84%  of  prosecu- 
tions in  April  2010  were  for  two  immigration 
violations -unauthorized  entry  (1,325)  and 
unauthorized  re-entry  (1,326).  With  a man- 
dated focus  on  prosecution  of  immigration 
violations,  diligence  to  other  prosecutions 
has  fallen  off  dramatically. 

So  who  wins  in  this  scenario?  Research 
indicates  that,  since  2005,  more  than  $1.2 
billion  in  federal  money  has  been  spent  on 
detention  and  incarceration  for  unauthor- 
ized entry  and  re-entry  in  Texas  alone. 
Nearly  all  is  for  prison  beds  - contracted 
by  the  U.S.  Marshals  and  federal  Bureau 
of  Prisons  - at  facilities  operated  by  pri- 
vate prison  corporations.  Prisons  like  the 
GEO  Group’s  Laredo  superjail,  Emerald’s 


LaSalle  County  Detention  Center,  and 
LCS’s  Coastal  Bend  Detention  Center 
have  sprung  up  around  south  and  west 
Texas  to  win  U.S.  Marshals  contracts, 
largely  driven  by  increased  immigration 
prosecutions.  Could  it  be  that  Operation 
Streamline  is  a billion  dollar  give-away  to 
the  private  prison  industry? 

The  report  is  available  on  PLN’s  website 
or  at  www.grassrootsleadership.org.  P 

Bob  Libal  is  the  Texas  Campaigns  Co- 
ordinator for  Grassroots  Leadership  and 
co-author  of  the  Operation  Streamline 
report.  This  article  originally  appeared 
on  www.texasprisonbidness.org,  and  is 
reprinted  with  permission 
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Habeas  Hints:  The  Year  in  Review 

by  Kent  Russell,  Blaire  Russell  & Chandra  Russell 


This  column  provides  “habeas  hints” 
to  prisoners  who  are  considering  or  han- 
dling habeas  corpus  petitions  as  their  own 
attorneys  (“in  pro  per”).  The  focus  of  the 
column  is  on  habeas  corpus  under  AEDPA, 
the  1996  habeas  corpus  law  which  now  gov- 
erns habeas  corpus  practice  in  federal  courts 
throughout  the  United  States. 

HABEAS  YEAR  IN  REVIEW: 

Supreme  Court  Term  2009-2010 

Holland  v.  Florida,  130  S.  Ct.  2549 
(June  14,  2010). 

The  question  in  Holland  was  whether 
the  AEDPA’s  1-year  statute  of  limitations 
could  be  “tolled”  (suspended)  for  equita- 
ble reasons  after  the  state  post-conviction 
proceedings  had  become  final  and  before  a 
federal  habeas  corpus  petition  was  filed.  In 
an  opinion  by  Justice  Breyer,  the  Supreme 
Court  held  that  the  one-year  statute  of 
limitations  on  petitions  for  federal  habeas 
relief  by  state  prisoners  is  subject  to  “eq- 
uitable tolling”,  whereby  a petition  that 
would  otherwise  be  untimely  is  rescued  by 
“extraordinary  circumstances.” 

In  Holland,  counsel  (Collins)  was 
appointed  for  the  petitioner  (Holland) 
on  state  and  federal  habeas.  Despite  Hol- 
land’s repeated  attempts  to  contact  Collins 
to  remind  him  about  the  AEDPA  limita- 
tions period,  Collins  didn’t  respond  to 
Holland’s  communications  and  then  failed 
to  file  a federal  habeas  petition  before  the 
AEDPA  clock  ran  out.  When  Holland  dis- 
covered that  the  deadline  had  expired,  he 
hied  a federal  habeas  petition  pro  se,  five 
weeks  late.  Both  the  federal  district  court 
and  court  of  appeals  held  that  Holland’s 
petition  was  untimely,  and  that  Collins’s 
conduct — while  clearly  negligent  - did 
not  amount  to  an  “extraordinary  circum- 
stance” warranting  equitable  tolling. 

The  U.S.  Supreme  Court  reversed, 
explaining  that  the  statute  of  limitations  is 
subject  to  equitable  tolling  in  “appropriate 
cases”  where  the  Petitioner  can  show:  (1) 
that  s/he  has  been  diligent  in  pursuing  his 
rights;  and  (2)  that  some  “extraordinary 
circumstance”  prevented  timely  filing. 
Rejecting  the  more  rigid  standard  applied 
by  the  Eleventh  Circuit,  which  required 
a showing  of  bad  faith,  dishonesty,  or 
divided  loyalty,  the  Supreme  Court  held 
that  equitable  tolling  could  be  established 
without  a showing  of  intentional  mis- 
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conduct  by  the  lawyer.  Unfortunately, 
however,  the  Court  fell  short  of  holding 
that  “mere  negligence”  by  an  attorney, 
such  as  “miscalculating”  the  deadline, 
would  suffice  to  establish  equitable  toll- 
ing, and  the  Court  did  not  actually  decide 
whether  Collins’s  misconduct  satisfied 
the  equitable  tolling  standard. 

Nevertheless,  in  practical  terms, 
Holland  helps  state  prisoners  who  have 
missed  the  federal  filing  deadline  because 
of  gross  negligence  by  an  attorney  that 
caused  the  one-year  deadline  to  run, 
without  any  contributing  fault  by  the 
prisoner.  Before  Holland,  only  a show- 
ing of  “egregious  attorney  misconduct” 
could  suffice  for  equitable  tolling,  which 
essentially  required  some  showing  of  dis- 
honesty or  willful  abandonment  by  the 
lawyer.  In  the  wake  of  Holland,  however, 
a prisoner  can  establish  equitable  tolling 
by  showing  severe  attorney  negligence, 
even  if  there  was  no  evidence  that  the 
attorney  purposely  allowed  the  statute 
to  run.  Although  Holland  requires  more 
than  “garden  variety  negligence”,  just 
how  much  more  is  required  will  have  to 
await  subsequent  cases.  In  the  meantime, 
a petitioner  whose  AEDPA  statute  of 
limitations  has  run  due  to  attorney  error 
should  amass  as  many  facts  as  possible  to 
“amp  up”  the  claim  of  attorney  error  to 
one  of  very  serious  negligence,  and  cite 
Holland  for  the  proposition  that,  in  such 
cases,  attorney  bad  faith  is  not  necessary 
to  establish  equitable  tolling. 

Beard  v.  Kindler,  130  S.  Ct.  612 
(December  8,  2009). 

In  Kindler,  the  Court  held  that  a 
state  procedural  rule  that  is  only  discre- 
tionary can  still  be  “firmly  established 
and  regularly  followed”,  and  thus  serve 
as  an  adequate  ground  to  bar  federal 
habeas  review.  Self-described  as  a “nar- 
row” case,  Kindler  still  has  practical 
ramifications  for  state  prisoners  whose 
habeas  claims  have  been  procedurally 
defaulted  by  the  state  courts  under  a 
discretionary  state  rule.  For  example, 
in  Kindler  the  procedural  rule  at  issue 
allowed  the  state  court  to  reject  all  of 
the  petitioner’s  habeas  claims  summar- 
ily if  the  petitioner  escaped  from  prison 
and  became  a fugitive  while  the  post- 
conviction proceedings  were  pending. 
Still,  this  “discretionary”  decision  by 
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the  trial  court  was  adequate  to  bar  federal 
post-conviction  relief. 

Importantly,  however,  lower  courts 
have  held  that  Kindler  does  not  apply  to 
rules  that  state  courts,  purporting  to  exer- 
cise their  discretion,  apply  arbitrarily  or  in 
violation  of  established  precedent.  See,  e.g., 
Bostick  v.  Stevenson,  589  F.3d  160,  165  n.6 
(4th  Cir.  2009).  In  other  words,  federal  ha- 
beas review  should  not  be  barred  under  the 
adequate  state  ground  doctrine  if  the  state 
court  procedurally  defaulted  a habeas  claim 
for  reasons  that  were  arbitrary  or  inconsis- 
tent with  well-established  precedent. 

California  prisoners  should  consider 
using  the  above  reasoning  to  attack  lower 
court  decisions  holding  that  petitions  which 
are  filed  within  the  AEDPA  period  of  limi- 
tations are  nevertheless  “untimely”  under 
California  law.  California  judges  have  the 
discretion  to  dismiss  as  “untimely”  habeas 
petitions  that  are  filed  after  “substantial 
delay”,  but  to  date  there  is  no  California 
Supreme  Court  authority  applying  that 
principle  to  support  the  dismissal  of  a case 
filed  within  the  AEDPA  limitations  period 
- i.e.,  within  one  year  of  the  date  the  convic- 
tion became  final  on  direct  appeal.  If  faced 
with  such  a ruling  by  a lower  California 
court,  argue  that  although  discretionary 
decisions  applying  procedural  bars  in  the 
state  court  can  be  binding  in  federal  court  if 
they  are  consistently  and  regularly  followed, 
decisions  applying  California’s  untimeliness 
bar  to  petitions  filed  within  the  AEDPA 
limitations  period  are  arbitrary,  contrary  to 
California  Supreme  Court  precedent,  and 
therefore  are  not  binding  in  federal  court 
because  they  are  not  firmly  established  and 
regularly  followed. 

Magwood  v.  Patterson,  130  S.  Ct. 
2788  (June  24,  2010). 

Magwood  holds  that  the  AEDPA  bar 
on  a “second  or  successive  habeas  corpus 
application”,  which  requires  that  a petition- 
er obtain  permission  to  file  in  the  Court  of 
Appeals  before  filing  in  the  District  Court 
(permission  which  is  almost  never  granted), 
does  not  apply  when  the  petitioner  is  chal- 
lenging a separate  sentencing  judgment. 

Magwood  filed  an  initial  habeas  peti- 
tion that  resulted  in  re-sentencing.  After  he 
was  re-sentenced,  he  filed  another  habeas 
petition  alleging  a claim  that  had  not  been 
raised  in  the  first  petition.  The  state  argued 
that  the  claim  raised  in  the  second  peti- 
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tion  could  have  been  raised  after  the  first 
sentence  was  imposed  and  was  therefore 
an  impermissible  second  habeas  applica- 
tion. But  the  Court  sided  with  Magwood, 
holding  that  the  relevant  inquiry  in  deter- 
mining whether  a habeas  application  is 
second  or  successive  is  whether  the  second 
petition  attacks  the  same  judgment  as  the 
first.  Because  Magwood’s  second  habeas 
petition  challenged  a separate  sentencing 
judgment,  it  did  not  constitute  a second 
or  successive  application. 

Magwood  is  interesting  because  the 
decision  granting  relief  was  written  by 
Justice  Thomas,  one  of  the  staunchest 
conservative  justices,  and  concurred  in 
by  only  three  of  the  four  liberal  justices. 
Hence,  there  is  hope  that  the  Magwood 
holding  might  be  applied  and/or  extended 
to  allow,  following  re-sentencing,  the  filing 
of  “old”  claims  that  were  omitted  from  a 
first  petition,  but  which  became  “stronger” 
because  of  matters  that  came  to  light 
leading  up  to  or  during  the  re-sentencing 
proceedings. 

McDaniel  v.  Brown,  130  S.  Ct.  665 
(January  11,  2010)  (per  curiam). 

McDaniel  ex amines  the  oft -cited  case 
of  Jackson  v.  Virginia , which  holds  that. 


to  establish  a habeas  corpus  claim  based 
on  insufficiency  of  evidence,  the  reviewing 
court  must  decide  that  no  rational  juror 
would  have  voted  for  a verdict  of  guilty  - a 
standard  of  review  that  is  already  among 
the  toughest  to  satisfy  on  habeas  corpus. 
The  McDaniel  Court  concluded  that,  be- 
cause the  purpose  of  the  Jackson  analysis 
is  to  determine  whether  the  jury  acted  in  a 
rational  manner  based  on  the  evidence  be- 
fore it,  in  considering  a Jackson  claim,  the 
reviewing  court  is  strictly  limited  to  evi- 
dence that  is  in  the  trial  record,  and  cannot 
consider  contrary  evidence  submitted  for 
the  first  time  on  habeas  corpus. 

Significantly,  McDaniel' s refusal  to 
allow  consideration  of  new  evidence  submit- 
ted on  habeas  corpus  applies  only  to  Jackson 
claims  based  on  insufficiency  of  the  evidence, 
and  not  to  other  habeas  corpus  claims,  such 
as  ineffective  assistance  of  counsel  (“IAC”). 
Hence,  one  could  get  around  the  McDaniel 
holding  by  omitting  a Jackson  claim  and 
arguing,  instead,  that  petitioner  is  entitled 
to  relief  because  his  lawyer  was  ineffective 
in  failing  to  develop  and  introduce  at  trial 
the  evidence  now  being  tendered  on  habeas. 
Such  a claim  would  allow  for  consideration 
of  new  evidence  in  the  habeas  record  that 
would,  under  McDaniel , have  to  be  excluded 


from  consideration  if  tendered  by  way  of  a 
Jackson  claim.  Similarly,  a petitioner  could 
argue  that  evidence  which  the  trial  court 
introduced  was  inherently  unreliable  or 
flawed,  thereby  rendering  the  trial  funda- 
mentally unfair  and  violating  Due  Process. 
(See,  e.g.,  Manson  v.  Brathwaite,  432  US. 
98  (1977).)  In  considering  such  a claim,  the 
court  would  have  to  eliminate  the  flawed 
evidence  and  then  decide,  based  solely  on  the 
remaining  evidence,  whether  the  improper 
evidence  had  “a  substantial  and  injurious 
influence  on  the  jury’s  verdict”.  This  test  is 
tough,  but  not  as  tough  as  relying  solely  on 
the  trial  evidence  to  argue  a Jackson  claim. 

In  sum,  McDaniel  makes  Jackson 
claims  even  more  challenging  than  before, 
but  it  has  no  effect  on  other  habeas  corpus 
claims  that  seek  to  introduce  new  evidence 
on  habeas  (e.g.,  IAC);  or  Due  Process 
claims  which  attack  a conviction  based  on 
demonstrably  unreliable  evidence. 

Padilla  v.  Kentucky,  130  S.  Ct.  1473 
(March  31,  2010). 

In  this  IAC  opinion  written  by  Justice 
Stevens,  the  U.S.  Supreme  Court  held 
that  petitioner’s  counsel  was  constitu- 
tionally incompetent  for  failing  to  advise 
petitioner  that  his  conviction  for  drug  dis- 
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Habeas  Hints  (cont.) 


tribution  made  him  subject  to  automatic 
deportation. 

The  Supreme  Court  of  Kentucky  had 
rejected  Padillas,  ineffectiveness  claim 
on  the  ground  that  the  advice  he  sought 
about  the  risk  of  deportation  concerned 
only  “collateral”  matters.  Although  that 
was  the  same  approach  applied  in  many 
states,  the  Supreme  Court  held  that  there 
was  such  a close  connection  between  the 
criminal  process  and  deportation  that 
the  essential  question  was  not  whether 
the  risk  of  deportation  was  “collateral 
or  direct”,  but  rather  whether  counsel’s 
failure  to  advise  about  the  possibility  of 
deportation  amounted  to  IAC  under  the 
Strickland  test. 

Under  Strickland , the  Court  first 
asks  whether  counsel’s  performance  was 
deficient,  and  then  asks  whether  petitioner 
was  prejudiced  by  that  deficiency.  Apply- 
ing the  first  prong  of  Strickland,  the  Court 
had  no  trouble  finding  that  counsel’s 
performance  was  deficient,  because  the 
consequences  of  Padilla’s  plea  could  easily 
be  determined  from  reading  the  removal 
statute;  his  deportation  was  presumptively 
mandatory;  and  his  counsel’s  advice  that 
deportation  was  unlikely  was  clearly 
wrong.  Indeed,  the  Court  went  further 
and  said  that,  even  if  counsel  had  said 
nothing  about  deportation  (rather  than 
giving  the  wrong  advice),  his  performance 
still  would  have  been  deficient.  The  Court 
then  remanded  to  the  state  courts  to  ana- 
lyze the  prejudice  prong. 

In  sum,  pursuant  to  Padilla,  counsel 
now  have  an  affirmative  duty  under  the 
Sixth  Amendment  to  inform  their  clients 
when  a plea  carries  a risk  of  deportation. 
Prisoners  who  were  deported  after  plead- 
ing guilty  while  being  represented  by  an 
attorney  who  failed  to  provide  accurate 
advice  as  to  the  immigration  consequences 
of  the  plea  could  bring  an  IAC  claim 
based  on  Padilla.  However,  keep  in  mind 
that  if  Padilla  is  viewed  as  a “new  rule”  (a 
likely  analysis  in  my  judgment,  given  that 
many  states  applied  the  Kentucky  court’s 
“collateral  consequences”  analysis  which 
the  Supreme  Court  held  to  be  flawed),  it 
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would  only  apply  to  habeas  corpus  cases 
in  which  the  conviction  was  not  final  as  of 
the  date  that  Padilla  was  decided. 

Smith  v.  Spisak,  130  S.Ct.  676 
(January  12,  2010). 

Wood  v.  Allen,  130  S.Ct.  841 
(January  20,  2010) 

In  these  two  cases,  the  Supreme  Court 
issued  an  opinion  rejecting  habeas  corpus 
relief,  albeit  leaving  unresolved  issues  that 
are  significant  in  habeas  corpus  litigation. 

In  Smith,  the  court  stated  that  it  is 
still  an  open  question  whether  deference 
is  due  to  a lower  court  opinion  on  IAC 
that  does  not  specify  whether  the  claim 
is  being  rejected  because  counsel  did  not 
perform  deficiently  or  because  of  a failure 
to  demonstrate  prejudice. 

In  Wood,  the  court  side-stepped  the 
question  the  Court  explicitly  left  open  in 
a prior  case:  whether,  in  order  to  obtain 
relief  on  a habeas  corpus  claim  that  was 
denied  by  the  state  courts,  (a)  the  petition- 
er need  only  establish  that  the  state  court’s 
factual  determination  was  “unreasonable” 
[§  2254(d)(2)];  or  (b)  whether  the  petitioner 


The  California  Court  of  Appeal 
has  held  that  the  State  may  be  vi- 
cariously liable  for  the  acts  or  omissions  of 
its  employees  in  failing  to  provide  needed 
medical  care  for  an  infant  living  with  its 
mother  in  a private,  community-based 
correctional  facility  operating  under  a 
contract  with  the  California  Department 
of  Corrections  and  Rehabilitation. 

In  a complaint  filed  on  behalf  of  her- 
self and  her  daughter  Esperanza,  Denisha 
Lawson  alleged  that,  while  she  was  housed 
at  Family  Foundations  - San  Diego,  a 
40-bed  residential  facility  run  by  Center 
Point,  Inc.,  Esperanza  sustained  serious 
and  permanent  physical  injury  as  a result 
of  a delay  in  receiving  medical  treatment 
for  a respiratory  infection. 

According  to  the  complaint,  Lawson 
was  pregnant  in  November  2006  when 
she  was  placed  at  the  Center  Point  facility 
under  an  alternative  sentencing  program 
for  women  prisoners  with  young  children. 
She  gave  birth  to  Esperanza  prematurely 
in  March  2007.  When  she  was  barely  five 
weeks  old,  Esperanza  developed  severe 
respiratory  problems.  Lawson  allegedly 
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must  also  carry  the  burden  of  rebutting, 
by  clear  and  convincing  evidence,  a pre- 
sumption that  all  the  state  court’s  factual 
findings  are  correct  [§  2254(e)(1)]. 

Where  one  or  both  of  the  above  issues 
is  involved  in  a federal  habeas  corpus  case 
that  has  been  dismissed,  the  petitioner 
should  consider  raising  them  as  an  addi- 
tional basis  for  obtaining  a COA.  P 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  is  the  author  of  the  California  Habeas 
Handbook,  which  thoroughly  explains 
state  and federal  habeas  corpus  under  AE- 
DPA.  The  5th  Edition,  completely  revised 
in  September  of 2006  and  recently  updated 
in  2010,  can  be  purchased  for  $49. 99,  which 
includes  priority  mail  postage.  Only  pris- 
oners who  are  paying  for  the  book  with  a 
state-issued  check  or  one  from  their  prison 
account  are  eligible  for  the  special  prisoner 
discount  price  of  $39.99,  which  must  be 
claimed  at  the  time  of  purchase.  An  order 
form  can  be  obtained  from  Kent’s  website 
(russellhabeas.com) , or  simply  send  a 
check  or  money  order  to:  Kent  Russell, 
“Cal.  Habeas  Handbook” , 2299  Sutter 
Street,  San  Francisco,  CA  94115. 


asked  facility  personnel,  over  the  course 
of  more  than  a week,  to  obtain  medical 
treatment  for  her  daughter,  who  had 
stopped  breathing  on  at  least  three  oc- 
casions. Her  requests  were  repeatedly 
denied;  ultimately,  however,  one  of  the 
facility’s  employees  defied  her  supervi- 
sors and  took  Esperanza  to  a hospital. 
There,  Esperanza  was  treated  for  double 
pneumonia,  cardiac  arrest,  scarring  and 
injury  to  both  lungs. 

The  complaint  raised  numerous 
causes  of  action,  including  causes  of  ac- 
tion for  negligence  (as  to  both  Esperanza 
and  her  mother  Denisha)  and  emotional 
distress  (as  to  Denisha  only),  and  named 
the  State  and  Center  Point,  as  well  as 
employees  of  the  State  and  Center  Point, 
as  defendants.  Citing  the  governmental 
immunity  provisions  set  forth  in  the  Tort 
Claims  Act  (Gov.  Code,  § 810  et  seq.), 
the  trial  court  sustained  the  defendants’ 
demurrers  (motions  to  dismiss)  as  to  the 
negligence  and  emotional  distress  causes 
of  action. 

Ruling  on  a petition  for  writ  of  man- 
date filed  by  Lawson  and  her  daughter. 
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California:  State  May  Be  Liable  for  Delaying 
Medical  Care  to  Prisoner’s  Infant  Child 


the  Fourth  Appellate  District  held  that 
the  trial  court  had  erred  in  dismissing 
Esperanza’s  negligence  claims  against 
the  State  and  Center  Point  (and  their 
employees),  as  well  as  in  dismissing 
Denisha’s  claims  of  negligence  and  emo- 
tional distress  against  Center  Point  (and 
its  employees).  Esperanza,  unlike  her 
mother,  could  proceed  on  her  negligence 
claim  against  the  state,  the  Court  held, 


because,  unlike  her  mother,  she  was  not 
a “prisoner”  and  thus  different  immunity 
provisions  applied. 

As  to  Esperanza,  the  State  can  be 
vicariously  liable  for  the  acts  and  omis- 
sions of  its  employees.  The  central  issue, 
as  the  Court  framed  it,  was  whether,  as 
a matter  of  law,  the  state  employees  had 
a legal  duty  to  obtain  medical  care  for 
Esperanza.  The  Court,  relying  on  Giraldo 


v.  Dept,  of  Corrections  & Rehabilitation 
(2008)  168  Cal.App.4th  231,  found  that, 
because  Esperanza  was  solely  dependent 
on  facility  personnel  to  obtain  whatever 
medical  care  she  may  have  required,  such 
a legal  duty  existed.  Accordingly,  the  State 
may  be  liable  for  damages.  See:  Lawson  v. 
Superior  Court  (Center  Point,  Inc.),  80 
Cal.App.4th  1372,  103  Cal.Rptr.3d  834 

(2010).  H 


Blind  Texas  Prisoner  Dies  after  Confrontation  with  Guards 


Thord  “Catfish  “ Dockray,  42,  a 
blind  Texas  state  prisoner  with  a 
history  of  mental  illness,  died  on  May  13, 
2010  following  a violent  altercation  with 
prison  guards. 

Dockray  was  housed  alone  in  a cell 
in  the  medical  wing  of  the  Estelle  Unit  in 
ffuntsville.  According  to  prison  officials 
he  began  throwing  urine  on  prison  staff, 
then  refused  to  obey  orders  to  come  out  of 
his  cell.  Guards  sprayed  him  with  chemi- 
cal irritants  but  he  still  wouldn’t  leave. 
A five-man  team  of  guards  then  entered 
Dockray’s  cell  and  subdued  and  restrained 
him.  The  entire  incident  was  videotaped. 

A nurse  examined  Dockray  after 
the  cell  extraction,  and  he  was  placed 


on  a backboard  and  taken  to  the  prison 
infirmary.  He  reportedly  refused  medical 
treatment  and  continued  to  be  combative. 
He  was  then  returned  to  his  cell.  Guards 
checked  on  him  at  30-minute  intervals. 

Dockray  interacted  with  guards  the 
next  morning.  Just  after  noon,  however, 
he  was  discovered  lying  facedown  and 
unresponsive.  He  was  taken  to  the  prison 
infirmary,  then  transported  to  Huntsville 
Memorial  Hospital  where  he  was  pro- 
nounced dead. 

It  appears  that  guards  at  Estelle  killed 
a blind,  mentally-ill  prisoner  by  insisting 
that  he  come  out  of  or  be  removed  from  his 
cell  when  he  was  experiencing  an  episode  of 
violent  mental  illness.  Doubtless,  it  would 


have  been  wiser  to  let  Dockray  act  out  until 
he  tired  himself  out;  after  all,  he  couldn’t 
hurt  others  when  he  was  alone  in  his  cell. 

Instead,  even  by  the  prison  system’s 
own  account,  prison  staff  engaged  in  a 
violent  confrontation  with  Dockray  that 
cost  him  his  life.  Such  are  the  sad  out- 
comes of  America’s  use  of  prisons  as  a 
substitute  for  mental  health  treatment  - a 
legacy  of  the  Regan-era  decision  to  dra- 
matically reduce  government  funding  of 
mental  health  services.  As  a result,  it  is  es- 
timated there  are  more  mentally  ill  people 
serving  time  in  prisons  than  hospitalized 
in  mental  health  facilities.  FI 

Source:  Houston  Chronicle 
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New  U.S.  Marshals  Director  Confirmed  Despite 
Conflict  of  Interest  with  Private  Prison  Companies 


On  December  21,  2010,  just  days 
before  recessing  for  the  holidays, 
the  U.S.  Senate  confirmed  Stacia  Hylton 
as  director  of  the  U.S.  Marshals  Service  in 
spite  of  opposition  by  a coalition  of  human 
rights,  citizens’  advocacy  and  criminal  jus- 
tice-related organizations  that  argued  she 
had  a conflict  of  interest  based  on  her  close 
connections  with  private  prison  firms. 

Hylton,  a former  Acting  Deputy  Di- 
rector of  the  U.S.  Marshals  with  a lengthy 
career  in  law  enforcement,  was  employed 
from  June  2004  to  February  2010  as  the 
Federal  Detention  Trustee.  Following  her 
retirement  she  was  nominated  by  President 
Obama  to  head  the  Marshals  Service,  which 
handles  security  for  federal  courthouses, 
apprehends  federal  fugitives  and  oversees 
the  detention  of  federal  prisoners  awaiting 
trial  or  immigration  proceedings. 

During  Hylton’s  tenure  as  Federal  De- 
tention Trustee,  GEO  Group,  the  nation’s 
second-largest  private  prison  company, 
was  awarded  a number  of  lucrative  con- 
tracts to  house  federal  prisoners.  Those 
included  a ten-year  contract  at  GEO’s 
Western  Region  Detention  Facility  in  San 
Diego,  generating  approximately  $34  mil- 
lion in  annual  revenue;  a 20-year  contract 
to  operate  the  1,500-bed  Rio  Grande  De- 
tention Center  in  Laredo,  Texas  with  an 
estimated  $34  million  in  annual  revenue; 
and  a 20-year  sole-source  contract  to 
manage  the  Robert  A.  Deyton  Detention 
Facility  in  Lovejoy,  Georgia,  generating 
$16-20  million  in  annual  revenue. 

As  reported  by  the  Washington  Times 
on  October  25, 2010,  after  retiring  as  Fed- 
eral Detention  Trustee,  Hylton  quickly 
accepted  a consulting  job  with  GEO  Group 
through  her  Virginia-based  company, 
Hylton  Kirk  & Associates  LLC,  of  which 
she  is  the  president  and  sole  owner.  In  her 
financial  disclosure  statements,  Hylton 
reported  income  of  $1 12,500  for  “consult- 
ing services  for  detention  matters,  federal 
relations,  and  acquisitions  and  mergers.” 
GEO  Group  was  the  only  company  listed 
in  her  disclosure  statements  in  connection 
with  such  consulting  services. 

According  to  the  Virginia  State  Cor- 
poration Commission,  Hylton’s  consulting 
company  was  formed  on  January  13, 2010 
- more  than  a month  before  she  retired 
from  her  position  as  Federal  Detention 
Trustee.  However,  in  a questionnaire 
submitted  to  the  Senate  Judiciary  Com- 
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mittee,  she  said  she  began  working  for  her 
consulting  company  in  March  2010,  the 
month  after  her  retirement. 

Also  while  Hylton  served  as  Federal 
Detention  Trustee,  Corrections  Corpora- 
tion of  America  (CCA),  the  nation’s  largest 
private  prison  company,  was  awarded  a 20- 
year  contract  to  design,  build  and  operate 
the  $80  million  1,072-bed  Nevada  Southern 
Detention  Center.  Further,  under  Hylton’s 
direction,  the  Office  of  the  Federal  Deten- 
tion Trustee  granted  a sole-source  20-year 
contract  to  CCA  to  hold  U.S.  Marshals 
prisoners  at  the  company’s  Leavenworth 
Detention  Center  in  Kansas,  and  approved 
a sole-source  contract  for  CCA  to  house 
U.S.  Marshals  detainees  at  a prison  in  Pinal 
County,  Arizona. 

According  to  a February  26, 2010  post 
on  a website  for  CCA  employees  (www. 
theinsidecca.com),  CCA  president  Damon 
Hininger  attended  Hylton’s  retirement 
party  in  Washington,  DC.  Hininger  noted 
that  it  “was  a nice  event  and  while  there,  I 
got  the  opportunity  to  speak  with  various 
USMS  and  ICE  officials.”  Why  the  presi- 
dent of  the  nation’s  largest  private  prison 
company  was  invited  to  attend  Hylton’s 
retirement  celebration  is  unknown. 

Additionally,  in  her  response  to  a 2007 
draft  audit  report  by  the  Inspector  General’s 
Office  on  oversight  of  intergovernmental 
agreements  by  the  Marshals  Service  and 
the  Office  of  the  Federal  Detention  Trustee 
( OIG  report  07-26),  Hylton  objected  to  the 
OIG’s  recommendation  that  the  Office  of 
the  Federal  Detention  Trustee  “limit)]  the 
amount  of  profit  a state  or  local  jail  can 
earn  for  housing  federal  prisoners.”  Since 
some  jails  that  house  federal  detainees  are 
privately-operated,  Hylton’s  objections  ap- 
parently encompassed  limitations  on  profit 
earned  by  private  jail  contractors. 

Further,  in  2006,  Hylton  gave  a pre- 
sentation to  the  Association  of  Private 
Correctional  and  Treatment  Organiza- 
tions ( APCTO),  an  industry  organization 
that  advocates  for  companies  that  provide 
correctional  services,  including  private 
prison  firms.  APCTO’s  membership 
includes  Management  & Training  Corpo- 
ration (MTC),  a private  prison  contractor 
that  houses  thousands  of  federal  detainees 
for  the  U.S.  Bureau  of  Prisons,  ICE  and 
the  U.S.  Marshals  Service. 

Upon  learning  about  Hylton’s  cozy 
relationship  with  private  prison  companies, 
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PLN  associate  editor  Alex  Friedmann  orga- 
nized an  opposition  campaign  in  an  effort 
to  derail  her  nomination.  Previously,  he  had 
coordinated  a successful  campaign  against 
President  Bush’s  nomination  of  CCA 
general  counsel  Gus  Puryear  for  a federal 
judgeship.  [See:  PLN,  March  2009,  p.l]. 

The  Alliance  for  Justice,  Detention 
Watch  Network,  Grassroots  Leadership, 
International  CURE  (Citizens  United  for 
Rehabilitation  of  Errants),  Justice  Policy 
Institute,  Private  Corrections  Working 
Group,  Public  Citizen  and  National 
Lawyers  Guild  joined  the  opposition  cam- 
paign, in  addition  to  the  Human  Rights 
Defense  Center  (Prison  Legal  News  is  a 
project  of  the  HRDC). 

Additionally,  the  National  Immigra- 
tion Forum,  American  Federation  of 
State,  County  and  Municipal  Employees 
(AFSCME)  and  American  Federation  of 
Government  Employees  (AFGE),  upon 
being  informed  about  Hylton,  sent  letters 
to  the  Senate  Judiciary  Committee  opposing 
her  nomination.  The  AFGE’s  position  was 
particularly  notable  as  that  union  represents 
members  of  the  U.S.  Marshals  Service. 

The  opposition  coalition  noted  that 
thousands  of  Marshals  detainees  are 
housed  in  privately-operated  facilities,  in- 
cluding prisons  managed  by  GEO  Group. 
Thus,  if  confirmed,  Hylton  would  be  in 
a supervisory  role  over  her  former  client 
that  paid  her  to  consult  on  detention- 
related  issues,  which  would  present  a clear 
conflict.  The  coalition  sent  a letter  to  the 
Senate  Judiciary  Committee  members, 
then  to  all  other  U.S.  Senators  in  opposi- 
tion to  Hylton’s  nomination. 

The  coalition  wrote  that  “As  part 
of  its  business  model  the  private  prison 
industry  seeks  to  increase  the  number  of 
people  who  are  incarcerated  - whether 
that  constitutes  sound  public  policy  or 
not.  With  her  documented  ties  to  private 
prison  companies,  there  are  serious  con- 
cerns that  under  Ms.  Hylton’s  leadership, 
in  which  she  would  oversee  detention 
services  for  the  U.S.  Marshals,  there  will 
be  an  increased  reliance  on  the  use  of 
private  prisons  and  a decreased  emphasis 
on  reducing  levels  of  incarceration.” 

Nor  were  such  concerns  hypothetical. 
“Last  year,  while  states  saw  their  prison 
populations  decline  for  the  first  time  in 
years,  the  federal  [prison]  population  contin- 
ued to  rise,”  said  Tracy  Velazquez,  executive 
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director  of  the  Justice  Policy  Institute.  “As 
taxpayers,  we  can’t  afford  increasing  rates 
of  incarceration,  which  we  know  is  a failed 
public  safety  strategy  that  has  terrible  con- 
sequences for  communities.  The  [Obama] 
administration  should  not  be  appointing 
someone  working  for  the  industry  that  most 
stands  to  gain  by  further  increasing  our 
country’s  incarceration  rate.” 

The  opposition  coalition  further 
noted  that  it  was  unlikely  Hylton  could 
comply  with  the  letter  and  spirit  of  Presi- 
dent Obama’s  ethics  policy  (Executive 
Order  No.  13490),  related  to  reining  in 
conflicts  of  interest  among  presidential 
appointees.  The  ethics  policy  restricts  such 
appointees  from  taking  official  actions 
that  directly  and  substantially  affect  im- 
mediate former  clients  and  employers. 

The  coalition  concluded  that  Hylton 
was  “ill-suited  to  head  the  U.S.  Marshals 
Service  due  to  her  close  ties  with  the  pri- 
vate prison  industry  in  general  and  more 
specifically  her  acceptance  of  $112,500 
in  consulting  fees  from  GEO  Group. 
The  public  deserves  to  have  someone  ap- 
pointed to  this  important  position  who 
does  not  have  such  conflicts.” 

Hylton  responded  that  she  had  con- 
sulted with  the  Office  of  Governmental 


Ethics  to  address  any  conflicts  of  interest. 
According  to  a White  House  official,  “After 
review  it  was  determined  that  Ms.  Hylton 
did  not  need  a waiver  for  her  consulting 
client,  the  GEO  Group,  as  she  could  easily 
be  recused  from  participating  in  particular 
matters  in  which  that  client  was  a party.” 

Ken  Kopczynski,  director  of  the 
Private  Corrections  Working  Group, 
which  opposes  prison  privatization, 
disagreed.  “While  Ms.  Hylton  indicated 
she  had  spoken  with  the  Office  of  Gov- 
ernmental Ethics  to  resolve  any  potential 
conflicts,  the  fact  remains  that  she  formed 
a consulting  firm  before  retiring  as 
Federal  Detention  Trustee,  and  appar- 
ently the  only  company  she  consulted 
for  is  GEO  Group  - which  has  received 
multi-million  dollar  contracts  from  the 
federal  government,  including  the  U.S. 
Marshals,”  Kopczynski  said.  “Given 
that  she  accepted  money  from  the  very 
industry  she  was  overseeing  as  Detention 
Trustee,  and  will  be  overseeing  again  if 
appointed  to  head  the  Marshals,  this  is 
a conflict  that  cannot  simply  be  waived.” 
Hylton’s  nomination  was  evidently 
fast-tracked,  as  she  was  scheduled  for 
a hearing  before  the  Senate  Judiciary 
Committee  on  November  17,  2010 -just 


a week  after  the  opposition  campaign  was 
announced  on  November  9.  She  was  voted 
out  of  the  Committee  on  December  1 and 
her  nomination  went  to  the  full  Senate, 
which  confirmed  her  three  weeks  later. 

“The  opposition  coalition  is  disap- 
pointed, of  course,  that  the  Obama 
administration  nominated  Hylton  despite 
her  obvious  conflicts  of  interest  involving 
the  private  prison  industry,  which  she 
will  be  overseeing  as  director  of  the  U.S. 
Marshals  and  in  contradiction  to  the 
president’s  own  ethics  guidelines,”  said 
Friedmann.  “We  continue  to  hope  for 
change,  but  see  only  the  same  revolving 
door  and  conflicts  of  interest  between 
public  officials  and  private  industry  that 
benefits  from  federal  contracts  under  the 
Obama  administration.” 

Hylton,  who  received  the  support  of 
the  National  Sheriffs’  Association  and  the 
Federal  Law  Enforcement  Officers  As- 
sociation, replaces  John  F.  Clark,  a Bush 
appointee,  as  director  of  the  U.S.  Marshals 
Service. 

Sources:  Washington  Times,  www. 
mainjustice.  org,  http:l/tpmlivewire.  talking- 
pointsmemo.  com,  Coalition  Against  Stacia 
Hylton’s  Nomination 
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1,295  Prisoners  Scam  Government  for  $9.1  Million 


In  2008, 1,295  prisoners  - including 
241  serving  life  sentences  - bilked 
the  federal  government  out  of  $9.1  mil- 
lion in  fraudulent  home  buyer  credits, 
according  to  a June  23,  2010  report  by 
the  Inspector  General  (IG)  of  the  U.S. 
Treasury  Department. 

The  home  buyer  credit  program 
was  designed  to  revive  the  housing  mar- 
ket. For  the  2008  tax  year,  the  program 
provided  a federal  tax  credit  of  up  to 
$8,000  for  first-time  home  buyers.  The 
credit  was  later  extended  until  May  1, 
2010. 

The  IG’s  report  found  that  1,295 
prisoners  who  filed  claims  were  not 
eligible  for  the  home  buyer  credits  they 
received  because  they  were  incarcerated  at 
the  time  they  claimed  to  have  purchased 
their  home  and  did  not  file  joint  returns. 
As  such,  their  claims  could  not  have  been 
the  result  of  purchases  made  with  or  by 
their  spouses. 

“This  is  very  troubling,”  said  J.  Russell 
George,  the  Treasury  IG  for  Tax  Admin- 
istration. “Congress  created  and  modified 
the  home  buyer  credit  to  stimulate  the 
economy  and  help  taxpayers  achieve  the 
American  dream,  not  to  line  the  pockets 
of  wrong  doers.” 

The  IRS  is  moving  to  block  fraudu- 
lent claims  and  recover  the  credits 
improperly  paid  to  prisoners,  according 
to  IRS  spokesman  Frank  Keith.  Any- 
one who  fraudulently  claims  the  home 
buyer  credit  faces  stiff  civil  penalties 
and  criminal  prosecution.  Still,  Keith 
conceded  that  it  is  difficult  to  identify 
tax  returns  from  prisoners,  who  often 
list  the  address  of  a family  member  or  a 
post  office  box. 

Not  all  tax  returns  filed  by  prison- 
ers are  fraudulent,  of  course.  Prisoners 
often  have  legitimate  reasons  to  file  tax 
returns,  such  as  being  owed  a refund 
from  income  earned  before  they  were  in- 
carcerated, Keith  admitted.  Further,  it  is 
possible  for  prisoners  to  purchase  homes 
while  incarcerated,  with  or  on  behalf  of 
their  families.  The  IRS  is  working  with 
state  and  local  governments  to  obtain 
information  about  incarcerated  taxpayers, 
according  to  Keith. 

Fraudulent  home  buyer  credit  claims 
were  not  limited  to  prisoners.  According 
to  the  IG  report,  2,555  taxpayers  re- 
ceived $17.6  million  in  credits  for  homes 
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purchased  before  the  starting  date  of  the 
program,  while  10,282  taxpayers  received 
credits  for  homes  that  were  used  by  other 
people  to  claim  the  credit.  One  property 
was  used  by  67  different  filers  for  the  home 
buyer  tax  credit,  and  fraudulent  claims, 
including  those  filed  by  prisoners,  totaled 
over  $28  million.  The  improper  claimants 
included  at  least  34  IRS  employees. 

Regardless,  Assistant  Treasury  Sec- 
retary Michael  Mundaca  noted  that  the 


The  Fifth  Circuit  court  of 
appeals  held  that  the  Texas 
Board  of  Pardons  and  Paroles  (BPP) 
failed  to  comport  with  the  due  process 
requirements  of  Morrissey  v.  Brewer, 
408  U.S.  471,  92  S.Ct.  2593’,  33  L.Ed.2d 
484  (1972),  when  it  revoked  a parolee 
for  a crime  he  had  been  acquitted  of 
while  refusing  to  allow  him  to  call 
several  of  his  witnesses  because  they 
were  in  jail. 

Michael  Williams,  a Texas  state 
prisoner,  was  released  on  parole  after 
serving  21  years  of  a 99-year  sentence. 
A few  months  after  his  release,  a woman 
claiming  to  be  his  daughter  accused  him 
of  assaulting  her.  Williams  claimed  he  was 
with  Samuel  Oakley  and  Allen  Nugent 
fishing  30  miles  away  from  the  place  of 
the  alleged  assault  at  the  time  it  alleg- 
edly occurred.  He  also  claimed  that  the 
woman  had  demanded  financial  help  and 
fabricated  the  charges  when  he  refused  to 
support  her. 

Williams  was  acquitted  of  the  crimi- 
nal charges,  but  the  BPP  revoked  his 
parole  based  on  the  alleged  assault.  Dur- 
ing the  revocation  hearing,  the  hearing 
officer  refused  to  allow  Williams  to  call 
several  of  the  witnesses  he  requested, 
including  Oakley  and  Nugent,  because 
they  were  incarcerated  in  a jail  located  in 
the  same  building  that  the  hearing  took 
place  in.  The  hearing  officer  told  Williams 
that  he  didn’t  have  the  power  to  subpoena 
prisoners. 

Williams  filed  an  unsuccessful  state 
habeas  action  challenging  the  revoca- 
tion. He  then  filed  a petition  for  a writ 
of  habeas  corpus  pursuant  to  28  U.S.C.  § 
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fraudulent  claims  identified  in  the  IG  re- 
port represented  less  than  one-half  of  one 
percent  of  all  credits  paid  out  under  the 
program.  “As  with  all  new  and  expanded 
programs,  we  are  constantly  working 
to  improve  implementation,”  Mundaca 
said.  “The  IRS  has  already  begun  to  take 
additional  steps  to  prevent  fraud  in  this 
program.”  P 

Sources:  USA  Today,  CNN 


2254  in  federal  district  court.  The  district 
court  dismissed  the  petition.  Williams 
appealed. 

The  Fifth  Circuit  held  that  under 
Texas  law  the  BPP  could  subpoena  prison- 
ers. This  was  conceded  by  the  state.  The 
court  also  held  that  Morrissey  requires 
an  “opportunity  to  be  heard  in  person 
and  to  present  witness  and  documentary 
evidence”  at  a parole  revocation  hearing. 
Thus,  Williams  was  entitled  to  call  the 
witnesses. 

The  Fifth  Circuit  rejected  the  state’s 
contention  that  short  letters  submitted 
by  Williams  in  support  of  his  subpoena 
request  which  described  the  witnesses’ 
potential  testimony  were  sufficient  to  put 
their  testimony  before  the  hearing  offi- 
cer. They  were  insufficient  as  substitutes 
for  live  testimony  as  they  did  not  allow 
for  the  assessment  of  credibility.  Court 
also  rejected  the  claim  that  prisoners’ 
testimony  was  per  se  incredible.  Finally, 
it  rejected  the  state’s  argument  that 
there  was  no  evidence  that  the  witnesses 
would  actually  testify  the  same  way  as 
the  letters  they  signed.  This  is  the  rea- 
son live,  sworn  testimony  was  required. 

Further,  the  case  hinged  on  witness 
credibility.  Thus  the  due  process  viola- 
tions had  a substantial  and  injurious 
effect.  Therefore,  Williams  was  entitled 
to  relief  in  the  form  of  a new  parole 
revocation  hearing.  The  Fifth  Circuit 
reversed  the  judgment  of  the  district 
court  and  returned  it  to  the  district  court 
for  further  proceedings  consistent  with 
the  unpublished  opinion  in  this  case. 
See:  Williams  v.  Quarterman,  307  Fed. 
Appx.  790  (5th  Cir.  2009).  P 
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Physicians  for  Human  Rights: 

CIA  Performed  Illegal  Medical  Experiments  While  Torturing  Prisoners 


According  to  a report  released  by 
Physicians  for  Human  Rights 
(PHR)  in  June  2010,  the  Central  Intel- 
ligence Agency  (CIA)  performed  illegal 
non-consensual  human  medical  experi- 
ments on  high-value  terrorism  detainees  in 
connection  with  torturing  those  detainees. 
Also  see  article  on  p.  8. 

The  PHR  report  was  released  fol- 
lowing a two-year  review  of  declassified 
but  redacted  government  records  related 
to  the  treatment  of  terrorism  detainees 
subjected  to  Enhanced  Interrogation 
Techniques  (EITs),  which  included  wa- 
terboarding (controlled  drowning),  sleep 
deprivation,  excessive  temperatures  and 
infliction  of  severe  pain. 

The  human-subject  medical  research 
was  performed  by  doctors  from  the  CIA’s 
Office  of  Medical  Services  (OMS).  OMS 
physicians  were  present  during  the  use  of 
EITs,  monitored  the  detainees’  medical 
condition  and  documented  the  EIT  prac- 
tices and  outcomes.  Knowledge  gained 
from  this  medical  research  was  then  used 
to  refine  future  EIT  protocol,  determine 
the  ability  of  detainees  to  endure  severe 
pain,  calibrate  the  level  of  pain  caused  by 
certain  EITs,  research  the  effects  of  sleep 
deprivation,  and  determine  the  advisabil- 
ity and  effectiveness  of  using  simultaneous 
combinations  of  EITs. 

Following  the  9/1 1 attacks,  the  De- 
partment of  Justice’s  (DOJ)  Office  of 
Legal  Counsel  (OLC)  set  up  a legal 
framework  to  permit  torture  and  protect 
the  torturers  from  legal  consequences.  To 
do  this,  they  used  a twofold  approach. 
First,  they  claimed  that  terrorism  detain- 
ees were  not  prisoners  of  war  under  the 
Geneva  Conventions  because  they  were 
not  uniformed  military  personnel  of  a 
national  government.  That  was  a correct 
interpretation.  However,  the  OLC  took 
this  valid  legal  premise  a step  further  and 
claimed  that  terrorism  detainees  were  not 
covered  by  the  Geneva  Conventions.  This 
is  incorrect.  The  Geneva  Conventions 
cover  all  persons  involved  in  warfare, 
even  those  labeled  by  the  DOJ  as  “un- 
lawful combatants.”  This  was  eventually 
confirmed  by  the  U.S.  Supreme  Court  in 
Hamdan  v.  Rumsfeld , 548  U.S.  557  (2006) 
[PLN,  Sept.  2006,  p.27]. 

The  second  part  of  the  DOJ’s  legal 
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framework  was  the  redefinition  of  “tor- 
ture” to  circumvent  statutes  criminalizing 
such  acts.  To  accomplish  this,  the  OLC  is- 
sued a memorandum  redefining  torture  as 
an  act  that  causes  long-term  mental  harm 
or  physical  pain  and  suffering  equivalent 
to  the  pain  and  suffering  caused  by  organ 
failure  or  death.  OLC  lawyers  argued  for 
medical  monitoring  of  the  EITs  and  to 
use  the  monitoring  information  to  refine 
the  EITs  as  a way  of  showing  concern  for 
the  detainees’  safety,  so  as  to  avoid  accusa- 
tions of  torture. 

Apparently,  no  one  in  the  DOJ  or 
OLC  ever  considered  the  legality  of  allow- 
ing such  medical  monitoring  to  become 
medical  experimentation.  There  was  a dis- 
turbing feedback  loop  established  between 
the  military  and  CIA  in  refining  torture 
techniques  to  make  them  more  effective. 
When  the  OLC  gave  its  approval  to  EITs 
by  redefining  torture,  the  CIA  was  faced 
with  a dilemma  - it  had  no  current  experi- 
ence or  knowledge  of  torture.  Therefore 
it  turned  to  the  military,  which  had  two 
sources  of  information  concerning  tor- 
ture: military  personnel  who  had  been 
captured  and  tortured  by  an  enemy,  and 
torture  performed  by  the  military  itself  as 
part  of  its  Survival,  Evasion,  Resistance 
and  Escape  (SERE)  program. 

SERE  was  designed  to  teach  mili- 
tary personnel  what  they  could  expect  to 
experience  should  they  be  captured  by 
an  enemy.  The  SERE  program  included 
waterboarding,  but  it  was  limited  to  a 
single  instance  of  short  duration.  Further, 
participation  in  SERE  was  voluntary 
and  only  with  the  participant’s  consent. 
Thus,  it  differed  considerably  from  the 
torture  inflicted  by  the  CIA  on  terrorism 
detainees. 

Nonetheless,  the  CIA  used  informa- 
tion from  the  SERE  manual  and  SERE 
personnel  to  set  up  EITs.  The  knowledge 
flowed  both  ways.  When  OMS  doctors 
suggested  using  saline  solution  instead  of 
water  to  avoid  a potentially  fatal  drop  in 
blood  salinity  caused  by  repeated  water- 
boarding, the  SERE  manual  was  revised 
to  reflect  that  change.  Thus,  the  medical 
research  results  obtained  from  monitoring 
torture  sessions  were  used  by  both  the 
CIA  and  the  military. 

The  prohibition  against  non-consen- 
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sual  human  experimentation  arose  from 
the  Nazi  medical  atrocities  of  World  War 
II,  and  stems  from  three  sources:  the 
Nuremberg  Code,  the  National  Com- 
mission for  the  Protection  of  Human 
Subjects  of  Biomedical  and  Behavioral 
Research  (National  Commission),  and 
the  Common  Rule.  The  Nuremberg  Code 
requires  the  voluntary,  informed  consent 
of  the  human  subject  of  any  experiment 
and  mandates  that  the  subject  be  free  to 
terminate  participation  in  the  experiment 
at  any  time.  This  is  considered  “custom- 
ary” international  law,  violations  of  which 
are  universally  condemned.  Unfortu- 
nately, the  U.S.  has  a history  of  ignoring 
the  Nuremberg  Code  when  it  comes  to 
socially  marginalized  populations,  such 
as  the  infamous  Tuskegee  syphilis  experi- 
ments involving  poor  southern  black  men 
and  numerous  experiments  on  prisoners. 
[See,  e.g.,  PLN,  March  2008,  p.l]. 

The  National  Commission  was  cre- 
ated by  Congress  following  public  outrage 
over  such  non-consensual  government 
experiments.  The  Commission  - a group 
of  leading  experts  in  medicine,  law  and 
ethics  - issued  the  Belmont  Report  in 
1979,  which  recommended  requiring 
informed  consent,  established  additional 
safeguards  for  vulnerable  populations 
such  as  prisoners  whose  ability  to  give 
informed  consent  was  compromised,  and 
called  for  the  establishment  of  an  institu- 
tional review  board  of  researchers,  ethic 
experts  and  lay  people  within  each  medical 
or  scientific  organization  to  oversee  the 
design  of  human  research  studies. 

These  protections  became  codified  in 
codes  of  professional  conduct  and  fed- 
eral regulations  collectively  referred  to  as 
the  Common  Rule.  All  federally-funded 
research,  including  that  performed  by 
the  CIA  and  military,  are  subject  to  the 
Common  Rule. 

Additionally,  all  four  Geneva  Conven- 
tions list  “biological  experimentation”  as 
grave  breaches,  and  the  War  Crimes  Act 
of  1996  criminalizes  grave  breaches  of  the 
Geneva  Conventions.  However,  there  is 
no  indication  that  any  U.S.  official  will  be 
investigated,  much  less  held  accountable,  for 
the  illegal  human  medical  experiments  per- 
formed on  terrorism  detainees  by  the  CIA. 

The  PHR  report  calls  for  a wide- 
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Seventh  Circuit  Holds  That  A Prisoner’s 
Verbal  Complaints  About  Racist  Guards 
May  Be  Protected  Speech 


ranging,  multi-pronged  investigation  into 
the  CIA’s  human  medical  experimenta- 
tion on  terrorism  detainees  and  the  legal 
framework  that  purported  to  legitimize 
it;  the  suspension  of  federally-funded 
human  medical  experimentation;  and  the 
adoption  of  stronger  policies  prohibiting 
torture  and  torture-related  human  medi- 
cal experiments. 

Not  surprisingly  CIA  officials  con- 
tested the  conclusions  in  the  PHR  report, 
claiming  they  did  not  conduct  any  hu- 
man medical  experiments  as  part  of  the 
agency’s  detention  program.  An  impartial 
investigation  might  reveal  who  is  right  and 
whether  the  CIA  was  complicit  in  human 
rights  violations  related  to  illicit  medical 
experimentation  on  terrorism  detainees. 

The  report  is  available  on  PLN’s  web- 
site or  at  http://phrtorturepapers.org.  An 
article  detailing  the  findings  of  the  PHR 
report  appeared  in  the  January  7,  2011 
issue  of  Science,  a leading  journal  that 
covers  scientific  research. 

“Science  and  medicine  were  used 
to  justify  the  predetermined  conclusion 
that  torture  could  be  ‘safe,  legal  and 
effective’  when,  in  fact,  the  health  profes- 
sionals who  were  charged  with  ensuring 
detainees’  safety  were  instead  calibrating 
the  harm  inflicted  upon  them,”  stated 
Vince  Iacopino,  Senior  Medical  Advisor 
for  Physicians  for  Human  Rights.  “Not 
only  does  that  make  for  bad  science,  but 
it  also  contradicts  every  ethical  code  that 
these  professionals  should  be  operating 
under.”  FJ 

Sources:  Los  Angeles  Times;  “ Experi- 
ments in  Torture:  Evidence  of  Human 


Retaliation  for  verbally  complain- 
ing about  a prison  guard  who 
hung  a noose  where  prisoners  could  see  it, 
the  Seventh  Circuit  has  held,  may  consti- 
tute an  infringement  of  a prisoner’s  First 
Amendment  free  speech  rights. 

Lester  Dobbey,  an  Illinois  state 
prisoner,  filed  suit  pursuant  to  42  U.S.C. 
§ 1983  alleging  that  one  morning  before 
dawn,  while  observing  five  guards,  all 
white,  playing  cards  in  the  “officers’ 
cage,”  he  saw  one  of  them  get  up  to  hang 
a noose  from  the  ceiling  of  the  room  and 
swat  it  so  that  it  swung  back  and  forth, 
then  sit  back  down  and  make  a “crazy” 
gesture  with  “evil  eyes.”  Dobbey,  who  is 
black,  filed  a grievance  to  complain  about 
the  alleged  misconduct.  Subsequently, 
he  was  interviewed  by  an  internal  affairs 
officer.  Then  he  wrote  letters  to  various 
state  officials,  and  to  news  agencies,  de- 
scribing what  he  had  observed.  About 
a month  later,  he  was  disciplined  for  al- 
legedly disobeying  a guard’s  order.  The 
disciplinary  committee  sustained  the 
charge  against  Dobbey  and  imposed  vari- 
ous sanctions  against  him,  including  the 
loss  of  his  prison  job.  Dobbey  filed  suit, 
alleging  cruel  and  unusual  punishment, 
denial  of  due  process  and  retaliation  for 
his  exercise  of  First  Amendment  rights. 


The  district  court  screened  the  complaint 
pursuant  to  28  U.S.C.  § 191 5A  and  dis- 
missed all  of  the  claims. 

On  appeal,  the  Seventh  Circuit 
affirmed  the  dismissal  of  the  Eighth 
Amendment  and  due  process  claims,  but 
reversed  as  to  the  First  Amendment  claim. 
In  an  opinion  by  Circuit  Judge  Posner,  the 
Court  expressed  its  mindfulness  of  “the 
ugly  resonance  of  the  noose,  symbolic  of 
the  lynching  of  blacks,  for  black  people,” 
but  rejected  Dobbey’s  suggestion  that,  in 
the  specific  context  posed  by  the  allega- 
tions of  the  complaint,  merely  hanging 
a noose  within  sight  of  black  prisoners 
could  reasonably  be  construed  as  a threat 
sufficiently  serious  to  constitute  cruel  and 
unusual  punishment.  On  the  other  hand, 
punishing  Dobbey  for  merely  complain- 
ing about  the  noose  incident,  the  Court 
held,  could  constitute  an  infringement  of 
his  free  speech  rights.  As  this  issue  goes 
to  print  the  case  is  still  pending  before 
the  district  court.  See:  Dobbey  v.  Illinois 
Department  of  Corrections,  574  F.3d  443 
(7th  Cir.  2009).  Ft 
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The  Habeas  Cite  book:  Ineffective  Assistance  of  Counsel , by  Brandon 
Sample,  Prison  Legal  News  Publishing,  2010,  pp.212  $49.95 


Law  books  aren’t  easy  to  review. 

That’s  because  they  are  unlike 
other  books,  as  they  are  really  collections 
of  what  others — courts — have  written,  and 
are  thus  actually  the  recitations  of  others. 

The  Habeas  Citebookis  precisely  that  book 
that  many  prisoners  are  seeking.  For  lawyers, 
their  reference  material  is  usually  a casebook, 
with  much  of  the  text  taken  up  by  excerpts  of 
cases,  as  decided  by  various  courts. 

This  is  not  a casebook.  But  The  Ha- 
beas Citebook  does  present  a wealth  of 
cases,  on  a plethora  of  subjects. 

The  introduction  by  Elizabeth  Alex- 
ander, the  former  director  of  the  ACLU 
National  Prison  Project,  notes  how  court 
access  for  prisoners  with  meritorious  ha- 
beas corpus  claims  has  become  even  more 
difficult  than  it  was  previously. 


Reviewed  by  Mumia  Abu  Jamal 

Brandon  Sample,  in  his  introductory 
remarks,  informs  us  that,  given  the  political 
reality  in  the  courts,  most  of  the  relief  has 
been  granted  to  petitioners  who  argue  that 
their  lawyers  were  somehow  ineffective. 

fie  presents  the  cases  (most  of  which 
came  from  the  circuit  courts  of  appeals),  which 
proved  most  favorable,  and  had  relief  found. 

He  also  included  real  motions  and 
briefs  (with  relevant  names  blacked  out), 
so  that  people  could  see  how  the  issues 
were  actually  framed,  written  and  pre- 
sented to  the  courts. 

This  looks  like  the  real  stuff:  a valuable 
resource  to  jailhouse  lawyers  (JLs),  but  also  a 
valuable  source  for  prisoners  seeking  to  prepare 
their  own  pleadings  and  appellate  papers. 

The  cases,  98%  of  which  were  decided 
in  the  circuit  courts,  range  from  the  1st 


Circuit  to  the  11th,  and  the  DC  Circuit 
Court  of  Appeals. 

What  this  really  is,  is  a digest,  similar 
to  those  old,  thick  law  books  put  out  by 
legal  publishers  years  ago. 

Yet  this  is  quick,  easily  broken  down 
into  sections,  and  surprisingly  clear. 
Sample  should  be  proud  of  writing  this 
work,  and  PLN  proud  for  publishing 
it.  The  Habeas  Citebook  is  available  for 
$49.95  postpaid,  from:  PLN,  PO.  Box 
2420,  West  Brattleboro,  VT  05303.  www. 
prisonlegalnews.org  or  802  257-1342.  P 

M.  A.  Jamal  is  a Jailhouse  Lawyer  member 
of  the  National  Lawyers  Guild,  and  has 
written  for  PLN.  He  has  authored  a book 
on  Jailhouse  Lawyers  which  is  also  available 
from  PLN,  see  page  53  for  ordering  details. 


Mississippi  DOC  Closes  Unit  32 


A settlement  agreement  was  reached 
in  June  20 1 0 to  close  the  notorious 
Unit  32  at  the  Mississippi  State  Penitentiary 
in  Parchman.  The  agreement  provides  for 
the  dismissal  of  a lawsuit  that  challenged 
conditions  at  the  supermax  unit. 

The  American  Civil  Liberties  Union 
(ACLU),  in  collaboration  with  the  Holland 
& Knight  law  firm,  originally  filed  suit  in 
2002  on  behalf  of  death  row  prisoners  held 
in  Unit  32.  After  remedies  were  obtained  in 
that  lawsuit,  a new  suit  was  filed  in  2005  that 
extended  to  all  prisoners  housed  at  the  unit. 

While  prison  officials  portrayed  Unit  32 
prisoners  as  the  “worst  of  the  worst”  who 
deserved  confinement  at  the  supermax,  the 
reality  was  that  a significant  percentage  of  the 
population  was  there  only  because  they  had 
HIV,  were  seriously  mentally  ill,  or  needed 
protective  custody.  “They  were  permanently 
locked  down  in  solitary  confinement  with 
no  possibility  of  earning  their  way  to  a less 
restrictive  environment  through  good  behav- 
ior,” the  ACLU  stated  in  a press  release. 

In  the  original  suit,  death  row  pris- 
oners described  profound  isolation, 
unrelieved  idleness  and  monotony,  de- 
nial of  exercise,  intolerable  stench  and 
pervasive  filth,  grossly  malfunctioning 
plumbing  and  constant  exposure  to 
human  excrement.  Each  cell  had  a “ping- 
pong”  toilet  that  allowed  waste  from  one 
cell  to  back  up  into  the  toilet  in  the  adjoin- 


ing cell.  Temperatures  in  the  cells  during 
the  long  Delta  summers,  with  heat  index, 
reached  120  degrees  Fahrenheit. 

The  cells  were  so  infested  with  mosqui- 
toes that  Unit  32  prisoners  had  to  keep  their 
windows  closed  and  their  bodies  completely 
covered  even  in  the  hottest  weather.  Leaking 
rainwater  and  foul  water  from  flooded  toi- 
lets on  upper  floors  soaked  prisoners’  beds 
and  personal  items,  and  prisoners  weren’t 
provided  with  clean  water,  soap  or  other 
basic  cleaning  supplies,  even  when  they  were 
moved  into  a cell  smeared  with  excrement 
by  the  previous  tenants. 

Lighting  was  so  dim  that  prisoners 
could  not  read,  write  or  groom  themselves. 
Basic  medical,  dental  and  mental  health 
treatment  was  denied.  Screams  and  ravings 
of  mentally  ill  prisoners  filled  the  unit  day 
and  night.  The  administrative  segregation 
wing  of  Unit  32  suffered  from  the  same  hell- 
ish conditions  plus  more  profound  isolation 
and  unrelieved  idleness  than  death  row. 

Unit  32  came  under  intense  scrutiny 
after  three  prisoners  were  killed  and  a fourth 
committed  suicide  in  a serious  of  violent 
incidents  in  the  summer  of  2007.  [See:  PLN, 
April  2008,  p.22].  The  warden  was  replaced, 
and  a new  classification  system  that  resulted 
from  a 2006  consent  decree  reduced  the 
solitary  confinement  population  in  the  unit 
from  1,000  to  150  by  late  2007. 

The  settlement  agreement  reached  on 


June  4, 2010  specifies  that  within  one  year 
the  “entire  current  population  of  Unit 
32”  will  be  relocated  to  other  facilities. 
The  agreement  also  provides  for  prisoners 
to  receive  adequate  medical  and  mental 
health  care,  which  can  be  verified  by  the 
ACLU  having  experts  review  the  prison- 
ers’ files.  Prisoners  with  serious  mental 
illness  will  be  moved  to  the  East  Missis- 
sippi Correctional  Facility  in  Meridian. 

The  settlement  is  a huge  victory.  “We 
applaud  MDOC  Commissioner  Christo- 
pher Epps’  decision  to  take  the  important 
step  and  the  work  that  he  and  his  staff 
have  undertaken  during  the  course  of  the 
Unit  32  litigation  to  reform  one  of  the 
worst  prisons  in  the  nation,”  said  Mar- 
garet Winter,  associate  director  of  the 
ACLU’s  National  Prison  Project. 

“This  facility  was  truly  a dangerous 
and  degrading  environment  for  prisoners 
and  staff  alike.  The  fact  that  this  facility  is 
now  being  closed  is  a great  end  to  the  long 
road  that  we  have  been  on,”  she  added.  Of 
course,  Mississippi  prison  officials  only  took 
action  as  a result  of  litigation  - not  because 
they  cared  about  the  wretched  conditions  in 
Unit  32.  See:  Presley  v.  Epps,  U.S.D.C.  (N.D. 
Miss.),  Case  No.  4:05-cv-00148-JAD.  N 

Additional  sources:  ACLU  Press  Release, 
Associated  Press,  Clarion  Ledger,  ABA 
Litigation  Journal,  Commercial  Appeal 
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Florida  Guard’s  Conviction  for  Falsifying 
Use-of-Force  Report  Affirmed 


On  July  13,  2010,  the  Eleventh 
Circuit  Court  of  Appeals  up- 
held the  conviction  of  a former  Florida 
prison  guard  for  making  a false  entry  in  a 
report  with  the  intent  to  impede  a federal 
investigation. 

Before  the  Court  was  the  appeal  of 
Wilton  Joseph  Fontenot,  formerly  a ser- 
geant at  Union  Correctional  Institution. 
Fontenot  and  another  prison  guard,  Clyde 
Daniel,  tried  to  enter  prisoner  Corey 
Milledge’s  cell  to  perform  a cell  inspection 
in  November  2003.  A violent  altercation 
ensued. 

Afterwards,  Fontenot  wrote  a 
use-of-force  report  that  indicated  he 
followed  prison  rules  and  Milledge  had 
attacked  him  through  the  feeding  slot 
of  his  cell  door.  Control  room  guard 
Joni  White,  who  could  see  some  of  the 
events  unfold  on  surveillance  cameras, 
reported  details  that  differed  from  Fon- 
tenot’s account. 

Daniel  told  an  investigator  he  had 


by  David  M.  Reutter 

falsified  his  report  at  Fontenot’s  request. 
According  to  Daniel’s  subsequent  ac- 
count, Fontenot  entered  Milledge’s  cell  in 
violation  of  prison  rules  and  initiated  the 
altercation  by  punching  Milledge  in  the 
head.  The  incident  ended  when  Fontenot 
choked  Milledge  into  unconsciousness 
with  a plastic  trash  bag.  Milledge  was  16 
years  old  at  the  time. 

Federal  authorities  charged  Fontenot 
in  a three-count  indictment  on  April  17, 
2007.  He  was  acquitted  on  the  first  two 
counts,  but  convicted  of  violating  18  U.S.C. 
§ 1 1 5 19  for  knowingly  making  false  entries 
in  a report  with  the  intent  to  obstruct  an 
investigation  within  the  jurisdiction  of  a 
federal  agency.  The  U.S.  District  Court  for 
the  Middle  District  of  Florida  sentenced 
Fontenot  to  fifteen  months  in  prison.  [See: 
PLN,  Sept.  2007,  p.18], 

Fontenot  argued  on  appeal  that 
there  was  insufficient  evidence  to  convict 
him,  because  the  prosecution  did  not 
prove  he  knew  the  falsified  report  would 


be  part  of  a federal  investigation.  As  the 
Eleventh  Circuit  viewed  the  issue,  Fon- 
tenot was  challenging  the  district  court’s 
jury  instructions.  Because  he  had  not 
objected  to  the  instructions,  however, 
the  review  by  the  Court  of  Appeals  was 
limited  to  plain  error. 

To  reverse  under  the  plain  error  stan- 
dard, there  must  be  (1)  error,  (2)  that  is 
plain,  and  (3)  that  affects  the  appellant’s 
substantial  rights.  The  Eleventh  Circuit 
held  that  Fontenot’s  argument  failed  be- 
cause it  was  not  clear  under  either  current 
law  or  the  statute’s  plain  language  that  a 
defendant  must  know  the  investigation 
will  fall  under  federal  jurisdiction.  What 
is  important,  the  Court  wrote,  is  that  the 
matter  falls  “within  the  jurisdiction  of 
any  department  or  agency  of  the  United 
States.” 

For  those  reasons,  Fontenot’s  convic- 
tion was  affirmed.  See:  United  States  v. 
Fontenot,  611  F.3d  734  (11th  Cir.  2010), 
petition  for  cert,  filed.  FJ 
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Denial  of  Qualified  Immunity  Reversed 
in  Michigan  Prison  Wage  Suit 


The  U.S.  Court  of  Appeals  for  the 
Sixth  Circuit  reversed  a district 
court’s  denial  of  qualified  immunity  for 
Michigan  prison  officials  accused  of  vio- 
lating a prisoner’s  due  process  rights. 

In  April  of  2001,  David  Pick- 
elhaupt  was  given  a physical  plant 
maintenance  job  at  the  Michigan 
Department  of  Corrections  (MDOC) 
North  Ryan  Facility  (NRF).  Ava  Roby, 
the  Classification  Director  at  the  time, 
set  Pickelhaupt’s  wages  at  $3.04  per  day 
because  he  had  a state  certified  mechan- 
ics license,  a certificate  of  completion 
in  auto  mechanics  from  a local  com- 
munity college  and  over  1,000  hours 
of  training. 

In  April  2005  a new  Classification 
Director,  Montina  Malone,  reduced  Pick- 
elhaupt’s wages  to  $1 .77  a day,  concluding 
that  he  was  not  entitled  to  the  higher  pay 
rate  because  he  was  not  using  his  mechan- 
ics license  in  the  course  of  his  prison  job. 
This  reduction  occurred  without  any 
advance  notice  or  a hearing. 

Pickelhaupt  sued  in  2005  alleging 
the  reduction  in  his  wage  without  ad- 
vance notice  or  a hearing  violated  due 
process.  The  district  court  denied  sum- 
mary judgment  in  part,  holding  genuine 
issues  of  material  fact  remained  in 
dispute  regarding  whether  the  MDOC’s 
pay  policies  created  a protected  liberty 
interest.  The  defendants  took  an  inter- 
locutory appeal. 

Prior  to  the  Supreme  Court’s  deci- 
sion in  Sandin  v.  Conner,  515  U.S.  472 
(1995),  courts  looked  to  the  language 
of  prison  regulations  in  determining 
whether  a particular  regulation  created  a 
protected  liberty  interest.  Sandin  shifted 
this  inquiry  to  an  approach  focused  on 
“the  nature  of  the  deprivation,”  and  in 
particular,  whether  it  imposes  an  “atypi- 
cal and  significant  hardship. . .in  relation 
to  the  ordinary  incidents  of  prison  life.” 
Id.  at  484. 

Post  Sandin,  the  circuits  have  been 
split  on  whether  Sandin  also  applies  to 
property  interest  claims.  The  Second  and 
Fifth  Circuit  have  held  that  it  does  not,  the 
Seventh  and  Tenth  Circuit  have  held  that 
it  does.  The  Sixth  and  Ninth  Circuits,  on 
the  other  hand,  have  suggested,  but  not 
directly  held,  that  Sandin  does  not  apply 
to  property  claims. 

Given  the  uncertainty  of  the  law  on 
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the  issue,  the  Sixth  Circuit  held  that  the 
district  court  erred  in  denying  qualified 
immunity  for  the  defendants.  “[I]t  was 
not  clearly  established  in  2005  that  Pick- 
elhaupt had  a constitutionally  protected 
property  interest  in  a prison  job  at  a set 
wage  based  on  state  regulations,”  the 
court  wrote. 

In  light  of  the  court’s  resolution  of 
the  qualified  immunity  issue,  the  court 
declined  to  decide  whether  Sandin  applies 


The  Ninth  Circuit  Court  of  Ap- 
peals affirmed  a lower  court’s 
grant  of  summary  judgment  to  Arizona 
jail  officials  related  to  a teenage  detainee’s 
suicide.  The  court  vacated  the  dismissal  of 
plaintiff’s  state  law  claims  and  remanded 
for  reconsideration. 

Seventeen-year-old  Jasper  Simmons 
was  charged  with  molesting  a 10-year-old 
girl  and  was  confined  in  Navajo  County 
Jail,  an  adult  facility.  During  his  initial 
assessment  on  May  21,  2005,  he  denied 
receiving  mental  health  counseling, 
having  suicidal  thoughts,  or  having  a 
family  history  of  suicide.  One  week  later 
however,  Jasper  slit  his  left  wrist  with  a 
razor.  Nurse  Genie  Greason  described 
the  wound  as  “superficial  cuts,  scrapes, 
and  abrasions”. 

Jasper  was  placed  on  Suicide  Watch 
Level  I,  from  May  28,  2005  to  June  8, 
2005,  when  he  was  downgraded  to  Level 
II.  By  all  accounts,  his  mood  continued  to 
stabilize  and  improve,  but  he  was  retained 
on  suicide  watch  as  a precautionary  mea- 
sure. That  decision  was  to  be  re-evaluated 
at  a July  19,  2005  case  management  con- 
ference. 

On  July  2,  2005,  Jasper  visited  his 
parents  from  1:30pm  to  2:40pm,  “neither 
of  his  parents  suspected  that  he  would 
attempt  suicide  later  that  day.”  They 
believed  he  was  in  “pretty  good  spirits;  a 
good  mood”.  Guard  Albert  Warren  did 
not  notice  anything  unusual  about  Jasper’s 
demeanor  when  escorting  him  back  to 
his  cell  at  2:50  pm  or  when  delivering  his 
dinner  tray  at  4:35pm. 

One  hour  and  eleven  minutes  later, 
at  5:46pm,  Guard  Randall  Ratcliff  found 
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to  protected  property  interests,  leaving 
the  issue  for  another  day.  By  refusing 
to  address  the  merits  of  the  claim  it  is 
difficult  to  determine  how  the  law  will 
become  “clearly  established”  if  the  courts 
won’t  rule  on  the  matter.  This  decision 
is  unpublished.  On  October  4,  2010,  the 
U.S.  Supreme  Court  denied  review  to 
resolve  the  circuit  split.  See:  Pickelhaupt 
v.  Jackson,  364  Fed.Appx.  221  (6th  Cir. 

2010).  H 


Jasper  “hanging  from  the  top  slide  lock  on 
his  cell  door  by  what  appeared  to  be  some 
type  of  homemade  rope,”  fashioned  from 
medical  gauze  from  his  old  wrist  wound 
dressing.  Jasper  was  pronounced  dead  at 
6:50pm. 

Jasper’s  parents  sued  in  state  court, 
alleging  Warren,  Nurses  Greason  and 
Jones,  and  several  other  defendants  vio- 
lated Jasper’s  Constitutional  rights,  the 
Americans  with  Disabilities  Act  (ADA) 
of  42  U.S.C.  § 12132,  and  state  law.  De- 
fendants removed  to  federal  court,  and 
the  district  court  granted  them  summary 
judgment. 

On  appeal,  the  Ninth  Court  focused 
exclusively  upon  “whether  the  individual 
defendants  knew  but  disregarded”  Jasper’s 
heightened  suicide  risk.  The  parties  did 
not  dispute  that  Jasper’s  suicide  risk  was 
a serious  medical  need. 

Beginning  with  Nurse  Jones,  the 
court  found  that  the  evidence  did  not 
support  an  inference  that  she  “knew  that 
Jasper  was  at  acute  risk  of  harm  at  the 
time  he  killed  himself.”  This  was  true 
because  over  a month  had  elapsed  since 
his  suicide  attempt  with  a razor,  during 
which  time  Jasper  received  counseling, 
took  antidepressants,  and  by  all  accounts 
was  doing  better.  Not  only  were  her  own 
interactions  with  Jasper  “unremarkable/' 
but  she  also  had  no  reason  to  believe  from 
the  treatment  notes  of  the  social  worker 
and  psychiatric  nurse  practitioner,  which 
she  reviewed  as  part  of  Jasper’s  chart, 
that  Jasper  was  on  the  brink  of  killing 
himself. 

Likewise,  “Nurse  Greason  did  not 
think  Jasper  seemed  depressed  or  agitated, 
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Ninth  Circuit  Upholds  Arizona  Teenage 
Detainee  Suicide  Claim  Dismissal 


and  the  Simmonses  point  to  no  evidence 
to  refute  her  testimony”.  The  court  found 
that  “no  reasonable  jury  would  conclude 
that  a teenager  who  did  not  want  to  be 
interrupted  while  watching  television  was 
obviously  suicidal  and  required  interven- 
tion.” 

The  court  also  upheld  the  grant  of 
summary  judgment  to  Sergeant  Warren 
because  it  was  “uncontested  that  (he)  did 
not  know  about  Jasper’s  previous  suicide 
attempt  and  never  noticed  a wrist  injury 
or  gauze  dressings.  He  did  not  know  Jas- 
per was  suffering  from  depression  and 
taking  antidepressants,  he  never  heard 
Jasper  make  a suicidal  threat  or  gesture, 
and  during  his  interactions  with  Jasper  on 
July  2nd,  he  saw  nothing  that  would  send 
up  a red  flag.”  In  so  holding,  the  court 
agreed  with  the  Eighth  Circuit  that  “once 
a suicide  has  been  accomplished  in  spite 
of  preventive  measures,  it  is  all  too  easy 
to  point  out  the  flaws  of  failure.”  Rolleger 
v.  Cape  Girardeau  County.  924  F.2d  794, 
796,  (8th  Circ. 1991). 

Since  there  was  no  underlying  con- 
stitutional violation  committed  by  the 
individual  defendants,  the  court  affirmed 
the  lower  court’s  denial  of  the  supervisory 
liability  and  municipal  liability  claims. 


The  court  also  rejected  plaintiff’s 
claim  that  defendants  failed  to  accommo- 
date Jasper’s  ADA  disability  (depression) 
by  denying  him  access  to  outdoor  recre- 
ation or  placing  him  in  a more  appropriate 
facility.  The  court  observed  that  to  prevail 
on  an  ADA  claim,  a plaintiff  must  show 
that  (1)  he  is  an  individual  with  a disabil- 
ity; (2)  he  is  otherwise  qualified  to  receive 
the  benefit  of  a public  entity’s  services, 
programs  or  activities;  (3)  he  was  dis- 
criminated against  or  excluded  or  denied 
the  benefits  of  such  services,  programs  or 
activities  and  (4)  the  exclusion,  denial  or 
discrimination  was  due  to  his  disability. 
McGary  v.  City  of  Portland,  386  F.3d  1259, 
1265  (9th  Cir  2004). 

Assuming  without  deciding  that 
Jasper’s  depression  was  an  ADA  disabil- 
ity the  court  concluded  that  he  was  not 
denied  outdoor  recreation  because  of  his 
depression.  Additionally,  even  assuming 
that  transfer  to  some  other  prison  facility 
might  have  been  a reasonable  accom- 
modation, there  is  no  evidence  that  such 
a transfer  was  ever  sought  or  denied,  let 
alone  that  such  denial  was  because  of  or 
motivated  by  Jasper’s  depression.  The 
court  reiterated  that  the  ADA  prohibits 
discrimination  because  of  disability,  not 


inadequate  treatment  for  disability.  See 
Bryant  v.  Madigan,  84  F.3d  246,  249  (7th 
Cir  1996). 

Finally,  the  court  vacated  the  dis- 
missal of  plaintiffs’  state  law  claims  under 
Backus  v.  State  of  Arizona,  203  P.3d  499, 
505  ( Ariz.  2009)(en  banc).  Should  the  dis- 
trict court  decline  to  exercise  supplemental 
jurisdiction  over  the  state  law  claims,  “it 
may  remand  those  claims  to  the  state  court 
for  further  proceedings,  including  the  ap- 
plication of  Backus  in  the  first  instance.” 
See:  Simmons  v.  Navajo  County,  609  F.3d 
1011  (9th  Cir.  2010). 
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$450,000  Award  in  New  York  Prisoner’s  Negligence  Claim 


A New  York  Court  of  Claims  has 
awarded  $450,000  for  injuries 
incurred  as  a result  of  a prison  doctor  neg- 
ligently injecting  a corticosteroid  directly 
into  a prisoner’s  Achilles  tendon. 

Prior  to  his  incarceration  in  1988, 
New  York  state  prisoner  Kent  Kruemer 
was  a serious  and  experienced  runner 
hoping  to  qualify  for  the  Olympics  in  the 
marathon  event.  Kruemer  continued  to 
train  despite  his  imprisonment,  both  to 
stay  ready  for  competition  upon  his  re- 
lease and  as  a way  of  coping  with  stress. 

While  at  Groveland  Correctional 
Facility  in  early  2001,  Kruemer  began 
to  experience  pain  in  his  right  Achilles 
tendon.  Fie  was  diagnosed  as  having  ten- 
donitis or  bursitis.  Prison  officials  granted 
a request  for  Kruemer’s  own  private  physi- 
cian to  treat  him.  That  doctor,  under  the 
supervision  of  prison  physician  Dr.  Dar, 
injected  Kruemer’s  bursa  - a small  fluid- 
filled  cushion  that  protects  joints  - with  a 
corticosteroid  called  Kenalog  40. 

Shortly  thereafter,  Kruemer  began  to 
experience  pain  in  his  left  Achilles  tendon. 
This  time  Dr.  Dar  injected  Kruemer,  but 
he  injected  the  medication  directly  into  the 
tendon.  Kruemer  yelled  out  immediately, 
as  he  knew  it  should  not  be  injected  into 
the  tendon.  Six  weeks  later,  on  August  24, 
2001,  Kruemer’s  left  Achilles  tendon  tore 
as  he  reached  for  something  in  his  cell. 

At  trial  in  Kruemer’s  subsequent 
negligence  lawsuit,  it  was  agreed  by  both 
parties  “that  it  was  improper  for  Dr.  Dar 
to  inject  Kenalog  40  directly  into  [Krue- 
mer’s] left  Achilles  tendon.”  Flowever, 
Dr.  Dar  contended  that  Kruemer  did  not 
suffer  a tear  but  rather  continued  to  suf- 
fer from  tendonitis  and  bursitis.  Expert 
testimony  was  admitted  to  support  the 
position  of  both  parties. 

The  court  accepted  the  testimony  of 
Dr.  Louis  D.  Nunez  as  being  the  most 
persuasive.  Dr.  Nunez  testified  that  inject- 
ing Kenalog  40  directly  into  the  tendon 
increased  the  risk  of  a tear  or  complete 
rupture.  Contrary  to  the  defense’s  expert, 
Dr.  Nunez  said  such  a tear  would  not 
cause  a fraying  of  the  tendon  fibers,  but 
that  the  corticosteroid  would  act  as  an 
acid  in  the  fibers,  causing  them  to  break 
down  across  a level  plane,  and  thus  “there 
would  be  a smoother  filing  in  of  scar  tis- 
sue.” 

The  court  found  “that  the  injection 
of  Kenalog  40  directly  into  [Kruemer’s] 
tendon  was  a deviation  from  the  appropri- 
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ate  standard  of  medical  care  and  that  this 
injection  proximately  caused  the  partial 
tear.”  Dr.  Dar  was  found  100%  liable. 

The  court  noted  that  before  his  in- 
jury, Kruemer  set  numerous  New  York 
state  prison  race  records  and  the  national 
prison  record  in  the  marathon.  The  injury 
prevented  him  from  running  anything 


On  June  7,  2010,  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit 
held  that  Richard  Lee  Pollard,  a prisoner 
in  the  custody  of  the  Federal  Bureau  of 
Prisons  (BOP)  at  the  Taft  Correctional 
Institution  (TCI)  in  California,  could  as- 
sert a Bivens  claim  against  employees  of 
a private  prison  company. 

Pollard  overcame  various  procedural 
challenges  before  winning  the  right  to 
pursue  his  claim.  He  had  alleged  that  while 
incarcerated  at  TCI,  he  slipped  on  a cart 
left  in  a doorway  and  suffered  possible 
fractures  of  both  elbows.  Employees  of 
GEO  Group,  Inc.,  under  contract  with 
the  BOP  to  operate  TCI,  transferred  him 
to  an  orthopedic  clinic  outside  the  prison. 
Despite  Pollard’s  complaints,  GEO  em- 
ployees forced  him  to  put  his  arms  through 
his  jumpsuit  and  to  wear  a “black  box” 
restraint  device  on  his  wrists. 

After  diagnosing  serious  injuries  to 
both  of  his  elbows,  the  outside  orthope- 
dists recommend  that  Pollard’s  left  elbow 
be  placed  in  a posterior  splint  for  approxi- 
mately two  weeks.  Pollard  claimed  that  his 
elbow  was  not  put  in  the  proper  splint  by 
prison  medical  staff  and  that  he  was  un- 
able to  feed  or  bathe  himself.  He  also  said 
he  was  forced  to  return  to  work  before  his 
injuries  had  healed  and  was  again  required 
to  wear  the  “black  box”  restraint  when  he 
returned  to  the  outside  orthopedist  for  a 
follow-up  appointment. 

The  defendants  argued  that  Pollard’s 
lawsuit  should  be  dismissed  for  two  rea- 
sons. First,  because  they  were  never  served 
with  Pollard’s  opening  brief,  as  required 
by  Fed.R.App.Proc.  25(b),  and  second, 
that  Pollard  had  failed  to  enter  objections 
to  the  Magistrate  Judge’s  findings  and 
recommendation,  and  thereby  forfeited 
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except  short  distances  due  to  pain.  On 
March  3, 2010,  the  court  awarded  Kruem- 
er, who  had  since  been  released,  $250,000 
for  past  pain  and  suffering  and  $200,000 
for  future  pain  and  suffering.  See:  Krue- 
mer v.  New  York,  New  York  Court  of 
Claims  (Rochester),  UID  #2010-031-506, 
Claim  No.  105498.  P 


his  right  to  appeal.  The  Magistrate’s  rec- 
ommendation that  the  case  be  dismissed 
was  adopted  by  the  district  court. 

The  Ninth  Circuit  failed  to  find  those 
arguments  persuasive,  holding  there  was 
no  “prejudice  resulting  from  Pollard’s 
failure  to  comply  strictly  with  the  require- 
ments of  Rule  25(b).”  The  appellate  court 
declined  to  dismiss  on  the  basis  of  failure 
to  hie  objections,  because  “such  a failure 
does  not,  ‘standing  alone,  ordinarily  con- 
stitute a waiver  of  the  [appeal],”’  quoting 
Martinez  v.  Ylst,  951  F.2d  1153,  1156 
(9th  Cir.  1991)  (citing  Britt  v.  Simi  Valley 
Unified  Sch.  Dist.,  708  F.2d  452,  454  (9th 
Cir.  1983)). 

The  Court  of  Appeals  also  sided 
with  Pollard  on  the  merits  of  his  appeal, 
Ending  that  “(1)  the  GEO  employees  act 
under  color  of  federal  law  for  purposes  of 
Bivens  liability  and  (2)  the  availability  of  a 
state  tort  remedy  does  not  foreclose  Pol- 
lard’s ability  to  seek  redress  under  Bivens.” 
The  Ninth  Circuit  noted  that  the  Su- 
preme Court  had  not  “squarely  addressed 
whether  employees  of  a private  corporation 
operating  a prison  under  contract  with  the 
federal  government  act  under  color  of  fed- 
eral law,”  and  that  the  facts  presented  “no 
principled  basis  to  distinguish  the  activities 
of  the  GEO  employees  in  this  case  from ... 
governmental  action.” 

The  Court  of  Appeals  held  that 
“in  the  Section  1983  context,  our  sister 
circuits  have  routinely  recognized  that 
imprisonment  is  a fundamentally  public 
function,  regardless  of  the  entity  manag- 
ing the  prison.”  The  Court  further  found 
that  the  facts  of  this  case  called  for  a 
Bivens  remedy.  In  doing  so,  it  cited  the 
Supreme  Court’s  two-part  test,  including 
whether  “any  alternative  existing  pro- 
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cess  for  protecting  the  interest  amounts 
to  a convincing  reason  for  the  Judicial 
Branch  to  refrain  from  providing  a new 
and  freestanding  remedy  in  damages,” 
citing  Wilkie  v.  Robbins,  551  U.S.  537 
(2007).  The  appellate  court  noted  that 
the  remedies  offered  under  the  BOP’s 
administrative  procedure  did  not  apply 
under  28  C.F.R.  Section  542.10,  and  that 
the  existence  of  other  state  remedies  did 
not  preclude  Pollard  from  pursuing  his 
claim. 

The  Ninth  Circuit  concluded  that  Pol- 
lard’s suit  under  Bivens  doctrine  against 
GEO  employees  would  be  allowed  to 
proceed,  and  reversed  and  remanded  the 
case  to  the  district  court.  However,  the 
Court  of  Appeals  declined  to  overturn  the 
dismissal  of  GEO  Group  as  a party  to  Pol- 
lard’s lawsuit.  See:  Pollard  v.  GEO  Group, 
Inc.,  607  F.3d  583  (9th  Cir.  2010). 


The  State  of  Washington  Division 
II  Court  of  Appeals  has  held  that 
the  legislature  violated  the  separation  of 
powers  by  allowing  the  sheriff’s  office  to 
classify  sex  offenders  to  levels  of  supervi- 
sion without  providing  guidance. 

Before  the  Court  was  the  appeal  of 
Domingo  Torres  Ramos,  Jr.,  who  was 
challenging  his  conviction  of  failure  to 
report  to  the  Thurston  County  Sheriff’s 
Office  as  a registered  sex  offender.  In  1993, 
Ramon  was  convicted  of  two  counts  of 
sexual  exploitation  of  a minor.  At  the 
time  he  completed  his  42 -month  prison 
sentence  in  1995,  Washington  did  not 
require  persons  convicted  of  that  crime 
to  register  as  sex  offenders. 

When  the  legislature  added  sexual 
exploitation  of  a minor  to  the  list  of 
crimes  requiring  registration,  Ramos 
registered  in  2001.  The  Thurston  County 
Sheriff’s  Office  classified  him  as  a level  II 
offender.  Under  that  Office’s  procedures,  a 
level  I offender  poses  a relatively  low  risk 
of  recidivism,  level  II  offenders  pose  an 
intermediate  risk  and  level  III  offenders 
pose  a high  risk. 

Effective  September  1, 2006,  all  level  II 
or  III  offenders  have  been  required  to  report 
to  the  county  sheriff  in  person  every  90  days. 
When  Ramos  failed  to  report  on  January 
8,  2007,  he  was  arrested  and  charged  with 
violation  of  sex  offender  registration.  After 
a bench  trial,  he  was  found  guilty. 

To  make  that  finding,  the  trial  court 


An  amended  ruling  was  entered  by 
the  Ninth  Circuit  on  December  10,  2010, 
upon  the  denial  of  a petition  for  rehear- 
ing en  banc,  but  the  changes  were  not 
substantive  and  the  outcome  remained 
the  same.  See:  Pollard  v.  The  GEO  Group, 

Inc., F.3d (9th  Cir.  2010);  2010 

WL  5028447.  This  decision  creates  a cir- 
cuit split  because  the  Fourth  and  Tenth 
Circuit  Courts  of  Appeal  have  specifically 
held  that  federal  prisoners  held  in  private 
prisons  cannot  sue  their  private  captors 
under  Bivens  and  their  only  remedy  lies  in 
state  court  tort  lawsuits.  We  expect  GEO 
to  seek  review  of  this  decision  in  the  U.S. 
Supreme  Court. 

Pollard  was  represented  on  appeal 
by  John  F.  Preis  at  the  University  of 
Richmond  School  of  Law  in  Richmond, 
Virginia,  and  by  Charles  F.  Carbone,  an 
attorney  in  San  Francisco,  California.  P 


considered  Ramos’s  classification  as  a level 
II  sex  offender  an  element  of  the  crime.  Un- 
der current  statutes,  a local  law  enforcement 
agency  determines  the  level  of  risk  of  an  of- 
fender already  released  into  the  community, 
which  is  based  on  “classifications  made  by 
the  department  of  corrections,  the  depart- 
ment of  social  and  health  services,  and 
the  indeterminate  sentence  review  board.” 
Those  entities  never  assessed  Ramos, 
making  Thurston  County’s  Sheriff  solely 
responsible  for  the  classification. 

In  finding  this  violates  the  separa- 
tion of  powers,  the  Appellate  Court  held 
the  legislature  “inadequately  defined  the 
element  of  the  crime  at  question  (risk  of 
reoffense)  and  did  not  provide  standards 
to  assist  law  enforcement  agencies  in 
establishing  measurement  procedures 
of  the  risk  of  reoffense.  As  a result,  the 
legislature  has  not  made  a sufficient  ad- 
ministrative delegation  in  this  case.” 

Aside  from  the  referral  to  risk  level 
classifications,  RCW  4.24.550(6)  fails  to 
provide  any  standards  or  methodology 
to  make  that  determination.  Rather  than 
provide  guidance  to  local  law  enforcement, 
the  legislature  delegated  full  responsibility 
for  defining  offenders’  risk  levels,  an  ele- 
ment of  a felony,  to  those  law  enforcement 
agencies.  The  Court  held  this  violates  the 
separation  of  powers,  requiring  Ramos’s 
conviction  to  be  dismissed.  See:  State  of 
Washington  v.  Ramos,  149  Wash.App.  266, 
202  P.3d  383  (Wa.  App.  2009). 
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Kenyan  Prisoners  Allowed  to  Vote  in  Constitutional  Referendum 


When  Kenya  was  torn  apart  by 
bloody  civil  strife  following  con- 
tested national  elections  in  December  2007, 
it  was  not  apparent  that  the  political  chaos 
could  lead  to  the  reform  of  prisoners’  voting 
rights.  Yet  that  is  exactly  what  happened. 

To  end  the  violence,  the  two  main 
political  parties  agreed  to  share  power 
and  draft  a new  constitution  with  greater 
checks  on  executive  authority,  recognition 
of  the  United  Nations  human  rights  char- 
ter, land  reform,  and  creation  of  a second 
parliamentary  house.  The  new  constitu- 
tion was  drafted  and  put  to  a national 


referendum  on  August  4,  2010. 

Kenyan  prisoners  traditionally  have 
been  disenfranchised.  However,  prisoners 
at  Shimo  La  Tewa  prison  in  Mombassa 
filed  a court  petition  requesting  the  right 
to  vote  in  the  referendum.  The  court  ruled 
in  June  2010  that  they  should  have  that 
right,  and  designated  every  prison  as  a 
polling  station.  Then  the  rush  was  on  to 
register  Kenya’s  50,000  prisoners  in  time 
for  the  referendum. 

“It  is  a credible  decision,”  said  Kenya 
National  Commission  on  Human  Rights 
member  Hassan  Omar  Hassan.  “The  pun- 


ishment is  supposed  to  be  reformative  and 
when  people  are  incarcerated  they  lose  their 
freedom  but  other  rights  should  stay.” 

Kenya’s  new  constitution  was  approved 
by  about  67%  of  the  citizens  who  voted  in 
the  referendum  - including  prisoners,  who 
were  able  to  vote  for  the  first  time. 

While  this  shows  progress  in  the  East 
African  nation,  in  the  United  States  only 
two  states,  Maine  and  Vermont,  allow 
convicted  prisoners  to  vote.  P 

Sources:  BBC,  http./lcriminaljustice. 
change.org 


Eleventh  Circuit  Affirms  Injunction  in  Florida  DOC 
Mental  Health  Conditions  Pepper  Spray  Case 


On  August  20,  2010,  the  Eleventh 
Circuit  Court  of  Appeals  upheld 
a district  court’s  order  that  found  a warden 
and  the  secretary  of  the  Florida  Depart- 
ment of  Corrections  (FDOC)  had  “turned 
a blind  eye”  to  a prisoner’s  “mental  health 
needs  and  the  obvious  danger  that  the 
use  of  chemical  agents  presented  to  his 
psychological  well-being.” 

The  lawsuit  in  this  case  was  origi- 
nally filed  on  behalf  of  ten  prisoners, 
alleging  that  the  use  of  chemical  agents 
on  prisoners  with  mental  illnesses  and 
other  vulnerabilities  violated  the  Eighth 
Amendment’s  prohibition  on  cruel  and 
unusual  punishment. 

After  damage  claims  against  individual 
prison  guards  were  settled,  the  district  court 
held  a five-day  bench  trial  on  the  claims  of 
prisoners  Jeremiah  Thomas  and  Michael 
McKinney.  As  previously  reported  in  PLN, 
the  court  concluded  that  Thomas  and 
McKinney  had  “demonstrated  that  at  times 
in  which  they  were  sprayed  with  chemical 
agents,  they  were  unable  to  conform  their 
behavior  to  prison  standards  due  to  their 
mental  illnesses  such  that  the  DOC’s  use 
of  force  for  purposes  of  prison  discipline 
amounted  to  cruel  and  unusual  punish- 
ment.” [See:  PLN,  Sept.  2009,  p.22]. 

To  cure  this  constitutional  violation, 
the  FDOC  was  enjoined  from  “allowing 
the  non-spontaneous  use  of  chemical 
agents”  on  prisoners  “without  first  con- 
sulting with  DOC’s  trained  mental  health 
staff  to  evaluate  their  mental  health  sta- 
tus.” The  defendants  appealed. 

Before  the  Eleventh  Circuit  heard  the 


by  David  M.  Reutter 

case,  however,  “an  unfortunate  turn  of 
events”  occurred.  Four  days  prior  to  oral 
argument,  Thomas  died  while  in  FDOC 
custody.  This  mooted  his  requests  for  de- 
claratory and  injunctive  relief.  Although 
the  appellate  court  was  without  jurisdiction 
to  hear  the  appeal,  it  held  that  Thomas’ 
estate  was  entitled  to  pursue  attorney  fees 
and  costs  as  a “prevailing  party”  for  pro- 
ceedings before  the  district  court. 

In  reviewing  the  FDOC’s  appeal 
related  to  McKinney’s  claims,  the  Court 
of  Appeals  accepted  the  “uncontested 
factual  findings”  contained  in  the  district 
court’s  75-page  order.  Those  findings 
comprised  50  pages  of  the  order. 

In  1989,  at  the  age  of  20,  McKinney 
was  sentenced  to  life  in  prison  for  attempted 
first-degree  murder.  According  to  FDOC 
records  he  was  “identified  as  having  only 
marginal  intellectual  functioning  and  pro- 
pensities for  anger  and  anti-social  behavior.” 
McKinney  had  received  over  320  disciplin- 
ary violations  by  2007,  which  landed  - and 
kept  him  - in  close  management  custody, 
Florida’s  version  of  the  Supermax. 

“Throughout  the  course  of  incarcera- 
tion, McKinney  has  been  diagnosed  with 
various  serious  mental  illnesses,  including 
an  adjustment  disorder  with  a depressed 
mood,  antisocial  personality  disorder,  and 
major  depression  with  recurrent  psychotic 
ideations,”  the  appellate  court  wrote. 
“McKinney  has  a history  of  self-injurious 
behavior,  including  head  banging,  self-in- 
flicted lacerations,  drug  overdoses,  setting 
fires  in  his  cell,  and  suicide  attempts.” 

He  was  sprayed  with  chemical  agents 


36  times  under  the  FDOC’s  “non-sponta- 
neous use-of-force  policy”  for  exhibiting 
such  behavior.  He  was  also  transferred  to 
a stabilization  unit  at  Union  Correctional 
Institution  (UCI)  ten  times  for  ongoing 
psychiatric  treatment,  and  to  the  infirmary 
at  the  Florida  State  Prison  (FSP)  seven 
times  for  various  psychological  emergen- 
cies or  short-term  psychiatric  care. 

The  Eleventh  Circuit  noted  that  the 
FDOC  had  made  some  improvements  in 
regard  to  conditions  in  close  management 
units.  Despite  those  reforms,  the  prison 
system’s  policies  still  allowed  mentally 
ill  prisoners  to  be  sprayed  with  chemical 
agents.  Further,  “[i]n  light  of  the  DOC’s 
history  of  constitutional  violations  and  its 
failure  to  give  ‘any  express  assurance’  that 
McKinney  will  not  be  exposed  to  the  use 
of  chemical  agents  merely  because  he  is 
exhibiting  symptoms  of  his  mental  illness 
in  the  future,  these  reforms  are  insufficient 
to  eliminate  the  need  for  injunctive  relief,” 
the  Court  of  Appeals  wrote. 

The  FDOC  asserted  two  arguments  on 
appeal.  It  claimed  there  was  no  evidence 
that  McKinney  was  “ever  acutely  mentally 
ill”  when  he  was  sprayed  with  chemical 
agents,  and  “that  because  chemical  agents 
have  been  deemed  the  least  harmful 
alternative  among  the  options  available 
to  prison  officials  to  respond  to  a prison 
disturbance  their  use  can  never  constitute 
‘unnecessary  or  brutal  treatment  in  viola- 
tion of  the  Eighth  Amendment.’”  The 
appellate  court  rejected  both  arguments. 

The  Eleventh  Circuit  held  that  the 
evidence  showed  FDOC  Secretary  Walter  A. 
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McNeil  and  FSP  Warden  Randall  Bryant  had 
“recklessly  disregarded”  the  risk  to  McKin- 
ney. The  Court  of  Appeals  therefore  affirmed 
the  grant  of  declaratory  relief  and  found  the 
injunctive  relief  ordered  by  the  district  court 


was  narrowly  tailored.  The  Court  noted  that 
the  injunction  was  similar  to  a Federal  Bureau 
of  Prisons  policy,  and  “[f]ar  from  abusing 
its  discretion,  the  district  court  apparently 
went  to  great  efforts  to  accommodate  and 


complement  the  DOC’s  current  regulatory 
structure  despite  the  DOC’s  unwillingness 
to  assist  the  court  in  fashioning  the  most 
appropriate  relief.”  See:  Thomas  v.  Bryant, 
614  F.3d  1288  (11th  Cir.  2010). 


9th  Circuit:  Prisoner  Need  Not  Succumb  to  Threats  in  Order 
to  Prevail  on  First  Amendment  Retaliation  Claim 


The  Ninth  Circuit  has  ruled  that  a 
prisoner  threatened  with  retalia- 
tion for  filing  grievances  may  prevail  on 
a claim  of  First  Amendment  retaliation 
even  when  the  threat  is  non-specific  and 
not  carried  out,  and  even  if  the  prisoner 
does  not  succumb  to  the  threat,  so  long  as 
the  threat  would  chill  the  protected  activ- 
ity of  a prisoner  of  ordinary  firmness. 

California  prisoner  Michael  Brod- 
heim  (a  PLN contributing  writer)  brought 
suit  pursuant  to  42  U.S.C.  § 1983  alleg- 
ing that  the  prison  appeals  coordinator, 
warden,  and  chief  deputy  warden  retali- 
ated against  him  for  exercising  his  First 
Amendment  right  to  petition  the  govern- 
ment for  redress  of  grievances. 

Brodheim  filed  grievances  which  were 
routinely  screened  out  by  Appeals  Coordi- 
nator Cry.  After  one  particular  screen-out, 
Brodheim  submitted  a “Request  for 
Interview”  to  Cry,  objecting  to  Cry’s 
rationale  for  rejecting  his  grievance.  He 
used  language  that  Cry  later  claimed  was 
disrespectful.  Cry  returned  the  interview 
request  form  to  Brodheim,  affirming  his 
rejection  of  Brodheim’s  appeal  and  warn- 
ing Brodheim  to  be  careful  what  he  wrote 
and/or  requested  when  he  communicated 
with  the  appeals  coordinator  in  the  future. 
Feeling  threatened  by  the  explicit  (albeit 
non-specific)  warning,  Brodheim  filed  a 
staff  complaint  against  Cry,  asking  why  he 
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had  been  warned  and  what  consequences 
would  befall  him  should  he  fail  to  comply. 
In  denying  the  complaint,  the  Warden 
indicated  that  it  was  Brodheim  who  was 
retaliating  against  Cry  (by  filing  a com- 
plaint against  him),  not  vice-versa. 

Brodheim  filed  suit  in  federal  court, 
seeking  to  enjoin  the  defendants  from 
disciplining  him,  transferring  him  or 
otherwise  retaliating  against  him  for 
petitioning  the  government  for  redress  of 
grievances.  While  the  suit  was  pending, 
Cry  wrote  a memo  to  the  Chief  Deputy 
Warden  requesting  that  Brodheim  be 
transferred  because  of  his  continued  “fo- 
cus on  litigation.” 

Brodheim  uncovered  this  “smoking 
gun,”  by  chance,  in  discovery.  After  the 
parties  filed  cross  motions  for  summary 
judgment,  the  dis- 
trict court  found 
that  Brodheim’s 
First  Amendment 
rights  had  not  actu- 
ally been  chilled, 
that  no  adverse  ac- 
tion had  been  taken 
against  him,  and 
that  there  was  a le- 
gitimate penological 
purpose  in  warning 
a prisoner  regarding 
his  use  of  disrespect- 


ful language.  The  court  granted  summary 
judgment  to  the  defendants. 

On  appeal,  the  Ninth  Circuit  reversed, 
holding  that  “[t]he  power  of  a threat  lies 
not  in  any  negative  actions  eventually 
taken,  but  in  the  apprehension  it  creates  in 
the  recipient  of  the  threat.”  It  further  held 
that  “disrespectful  language  in  a prisoner’s 
grievance  is  itself  protected  activity  under 
the  First  Amendment”  and  accordingly 
that  Cry’s  warning  to  Brodheim  did  not 
reasonably  advance  any  legitimate  pe- 
nological interest.  See:  Brodheim  v.  Cry, 
584  F.3d  1262  (9th  Cir.  2009).  On  remand 
Brodheim  was  allowed  to  supplement  his 
complaint  but  not  amend  it.  The  case  re- 
mains pending  as  this  issue  goes  to  press. 
See:  Brodheim  v.  Cry,  2010  WL  3943558 
(E.D.  Cal.  2010).  FI 
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Correctional  Medical  Care  Has  Controversial  Litigation  History 


Correctional  Medical  Care,  Inc. 
(CMC),  a private  company  that 
provides  health  care  for  prisoners  in  at 
least  eight  jails  in  New  York  and  Pennsyl- 
vania, is  embroiled  in  a lawsuit  that  alleges 
misconduct  by  corporate  officials. 

The  president  of  Pennsylvania-based 
CMC,  Emre  Umar,  was  named  in  the  suit 
as  being  responsible  for  the  harassment 
and  firing  of  a CMC  employee  at  a jail  in 
Monroe  County,  New  York  who  claimed 
she  had  an  affair  with  him.  The  former 
employee,  April  D’Amico,  stated  in  her 
federal  lawsuit  that  Umar  had  told  her 
“that  she  was  a valuable  employee;  that 
he  would  always  take  care  of  her;  and  that 
if  she  ever  tried  to  use  their  relationship 
against  him  that  he  ‘would  destroy’  her.” 

Alleging  that  she  wanted  to  end  their 
relationship,  D’Amico  claimed  Umar  ha- 
rassed her  by  calling  her  dozens  of  times, 
then  fired  her  when  she  failed  to  respond. 
She  was  terminated  in  February  2009. 

The  attorney  representing  Umar 
and  CMC  responded  that  D’Amico’s  al- 
legations were  “baseless,”  and  that  he  is 
seeking  not  only  dismissal  of  the  lawsuit 
but  has  also  raised  counter-claims  that 
D’Amico’s  own  misconduct  cost  the 
company  “hundreds  of  thousands  of 
dollars.” 

Thus  far  there  have  been  no  allega- 
tions regarding  any  impact  the  lawsuit 
has  had  on  CMC’s  operations.  Monroe 
County  Sheriff’s  Office  spokesman  John 
Heifer  expressed  his  opinion  that  medical 
care  at  the  jail  had  not  suffered,  stating, 
“We  have  found  that  they  [CMC]  either 
meet  or  exceed ...  standards”  of  accredita- 
tion by  a national  agency. 

However,  D’Amico’s  lawsuit  is  not  the 
only  legal  action  involving  CMC.  Umar 
and  his  wife,  Maria,  CMC’s  chief  execu- 
tive officer,  were  plaintiffs  in  their  own  suit 
against  J.  Douglas  Gray,  a Chicago  busi- 
nessman, and  Gray’s  private  investigator, 
in  which  they  alleged  harassment.  Accord- 
ing to  their  federal  lawsuit,  between  2000 
and  2007  Maria  had  a “personal  relation- 
ship” with  Gray,  which  Gray  described  as 
“extra-marital.” 

The  Umars  claimed  that  a private 
investigator  hired  by  Gray  conducted 
surveillance  on  them,  “including  eaves- 
dropping through  surreptitious  electronic 
devices”  planted  in  their  home.  The  case 
was  settled  out  of  court  and  dismissed 
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by  agreement  of  the  parties  in  2008. 
See:  Correctional  Medical  Care  v.  Gray, 
U.S.D.C.  (E.D.  Penn.),  Case  No.  2:07-cv- 
02840- WY. 

Additionally,  Umar  and  his  son 
have  been  involved  in  litigation  regard- 
ing the  ownership  and  operation  of 
another  prison  medical  care  company. 
Correctional  Physician  Services,  which 
was  formed  in  1989  and  provided  health 
care  in  Pennsylvania  state  prisons  and 
elsewhere.  According  to  court  records, 
both  father  and  son  traded  allegations  of 
financial  misconduct. 

The  original  lawsuit  filed  by  Umar 
alleged  that  his  son  had  taken  more  than 
$1  million  from  a company  bank  account 
without  permission,  which  his  son  denied, 
stating  he  was  entitled  to  the  money.  The 
case  was  eventually  settled  and  Cor- 
rectional Physician  Services  was  sold  to 
another  company,  Prison  Health  Services 
(PHS),  for  $14  million.  Subsequent  to  that 
sale  other  disputes  arose  between  Umar 
and  his  son  regarding  the  payment  of 
creditors,  which  resulted  in  more  lawsuits 
that  were  settled  out  of  court. 

Monroe  County  decided  to  privatize 
jail  medical  services  almost  ten  years  ago, 
though  it  has  struggled  to  find  a satisfac- 
tory provider.  The  first  company  selected 
was  PHS,  but  that  contract  was  canceled 
in  2003  after  a prisoner’s  death  resulted 
in  criticism  from  state  officials.  PHS 
was  replaced  by  Correctional  Medical 
Services  (CMS)  in  2008,  which  has  since 
been  sued  by  the  county  for  not  providing 
contractually-required  medical  staffing 
levels.  The  county  is  seeking  $2  million; 
CMS  has  denied  the  claims.  See:  County 
of  Monroe  v.  CMS,  U.S.D.C.  (W.D.  NY), 
Case  No.  6:10-cv-06105-CJS-JWF. 

In  2008,  CMC  was  unanimously 
selected  by  county  officials  to  take  over 
from  CMS.  When  asked  about  the  Umars’ 
past  litigation  history,  county  spokesman 
Noah  Lebowitz  said  he  was  not  aware 
of  it  “based  upon  the  information  in  the 
RFP  [request  for  proposal]  hie.”  Lebowitz 
also  remarked  that  the  priorities  for  the 
county  were  “proposed  fees;  understand- 
ing of  the  project;  degree  of  relevant 
experience;  technical  competence;  refer- 
ences; capacity  and  availability  to  perform 
the  services;  and  local  office,”  adding  that 
privatized  medical  care  at  the  county’s 
jails  was  “the  best  way  to  ensure  quality 


services  at  a fair  cost  for  taxpayers.” 

Monroe  County’s  experience  with 
private  health  care  providers  shows  the 
difficulties  that  jail  officials  face  in  ob- 
taining quality  medical  treatment  for 
prisoners  at  reasonable  prices.  Unlike  a 
public  employee  who  works  directly  for 
the  county,  a private  contractor  has  more 
latitude  so  long  as  it  continues  to  provide 
the  services  for  which  it  is  paid.  That  does 
not  always  happen,  though,  and  therefore 
close  supervision  is  necessary  to  ensure 
that  a private  company’s  profit  motiva- 
tion does  not  come  before  its  contractual 
responsibilities. 

The  extensive  litigation  history  of  the 
Umars  and  CMC  indicates  that  prison 
and  jail  officials  who  contract  with  private 
medical  care  providers  should  do  due 
diligence  to  ensure  that  such  companies 
are  not  involved  in  distracting  litigation  or 
other  matters  that  may  prevent  them  from 
discharging  their  contractual  obligations. 

In  court  pleadings  hied  in  D’Amico’s 
lawsuit,  Umar  revealed  that  CMC  was 
“assessed  hundreds  of  thousands  of 
dollars”  due  to  non-compliance  with  its 
contract  with  Monroe  County,  and  county 
officials  stated  that  “considerable  financial 
penalties”  have  been  assessed  against  the 
company  for  failing  to  meet  agreed  staff- 
ing levels. 

In  related  news,  D’Amico  was  arrest- 
ed in  December  2010  on  a misdemeanor 
charge  of  possession  of  a stolen  computer, 
two  years  after  the  alleged  possession  of 
stolen  property  occurred.  Her  attorney, 
Christopher  Enos,  cried  retaliation.  “It 
appears  to  be  a blatant  abuse  of  process 
acquiesced  to  by  the  Monroe  County 
Sheriff’s  Office,”  he  said.  D’Amico  is  ac- 
cused of  keeping  a CMC  computer  after 
she  was  fired  in  January  2009,  although 
court  records  indicate  she  returned  the 
computer  system.  The  sheriff’s  office  has 
denied  any  retaliation  in  connection  with 
D’Amico’s  lawsuit,  noting  that  the  sheriff’s 
office  was  not  named  as  a defendant. 

D’Amico’s  suit  was  remanded  from 
federal  court  back  to  state  court  on  Sept. 
30,  2010,  and  remains  pending.  See: 
D'Amico  v.  Correctional  Medical  Care, 
Inc.,  U.S.D.C.  (W.D.  NY),  Case  No.  6:10- 
cv-06108-CJS.  P 

Additional  source:  Democrat  and  Chron- 
icle 
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YOU  MAY  BE  ENTITLED  UP  TO 

$1.000!!! 

If  you:  ARE  RECEIVING  HARASSING  PHONE  CALLS, 
MESSAGES,  OR  LETTERS  FROM  DEBT  COLLECTION 
AGENCIES  OR  LAW  FIRMS  THAT  ARE  VIOLATING 
YOUR  RIGHTS  UNDER  THE  FDCPA! 


The  debt  collection  agency  or  law  firm  that  violates  your  rights  must 
pay  your  attorney’s  fees.  Pursuing  your  rights  through  our 

service  will  cost  you  nothing! 

IF  YOUR  FAMILY  AND/OR  FRIENDS  ARE  ALSO  BEING 
HARASSED  WITH  CALLS  OR  LETTERS  ON  YOUR 
BEHALF  OR  FOR  THEMSELVES  THEN  THEY  MAY  ALSO 

BE  ENTITLED  UP  TO  $1,000! 

$$$  EMPLOYMENT  OPPORTUNITIES  $$$ 

We  are  seeking  representatives  inside  prison  populations  to  work 

with  us  on  a full-time  basis. 

PLEASE  CONTACT  ATTORNEY  ALLISON  POLESKY  AND 
ATTORNEY  M.  HARVEY  REPHEN  AT 

TEL:  877-437-5090 

EMAIL:  PRISONERSDEBTHELP@GMAIL.COM 
or  WRITE  TO  US  AT: 

511  AVENUE  OF  THE  AMERICAS,  SUITE  712 
NEW  YORK,  NY  10011 
WWW.PRISONERSDEBTHELP.COM 
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Georgia:  Flurry  of  Judicial  Resignations 
Highlights  Secrecy  Behind  Investigations 


At  least  21  Georgia  judges  have 
been  disciplined  by  the  state’s 
Judicial  Qualifications  Committee  (JQC) 
or  have  resigned  amid  allegations  of 
unethical  conduct  since  April  2008. 
The  high  rate  of  action  by  the  JQC  has 
raised  questions  about  corruption  on  the 
bench  and  the  secrecy  that  shrouds  JQC 
investigations. 

According  to  the  Committee,  it  re- 
ceived “the  most  complaints  ever”  in  fiscal 
year  2010,  with  488  judicial  complaints. 
That  compares  to  376  complaints  in  FY 
2009  and  373  complaints  in  FY  2008.  The 
number  of  complaints  in  those  years  was 
elevated  from  previous  years. 

The  April  2008  resignation  of  Alap- 
aha  Circuit  Chief  Judge  Brooks  E.  Blitch 
III,  whom  the  JQC  publicly  charged  with 
levying  unauthorized  court  fees,  improp- 
erly ordering  the  expenditure  of  county 
funds  and  influence  peddling,  is  seen  as  a 
tipping  point  that  emboldened  attorneys 
and  other  citizens  to  file  more  complaints. 
Blitch  was  later  indicted  on  federal  charg- 
es; he  pleaded  guilty  and  received  three 
years’  probation  and  was  fined  $100,000 
in  December  2009.  [See:  PLN,  July  2008, 
p.36;  March  2009,  p.48] . 

“I  can  tell  you  that  persons,  lawyers 
and  litigants  are  feeling  a lot  more  com- 
fortable and  a lot  less  apprehensive  about 
filing  complaints  now,”  said  JQC’s  vice 
chairman,  Chattahoochee  Superior  Court 
Judge  John  D.  Allen.  “That  may  be  due 
to  the  fact  we  have  taken  several  public 
actions  against  judges.  It  may  also  be  due 
to  the  fact  the  public  no  longer  has  the 
fear  of  the  judiciary  they  had  before  about 
judges  being  untouchable.” 

Despite  the  “highly  unusual”  number 
of  judges  who  have  left  the  bench  under 
the  dark  cloud  of  a JQC  investigation, 
the  Committee  downplayed  the  notion 
that  judicial  corruption  is  widespread.  “I 
would  not  necessarily  reach  the  conclu- 
sion that  we  have  a bunch  of  bad  judges 
out  there  based  on  this  recent  flurry,”  nor 
is  it  “[a]  matter  of  us  ratcheting  up  any 
investigative  efforts,”  stated  JQC  chairman 
Benjamin  F.  Easterlin  IV. 

The  JQC  was  established  by  Georgia’s 
constitution.  With  oversight  by  the  state 
Supreme  Court,  the  Committee  is  charged 
with  holding  judges  accountable  for 
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“willful  misconduct  in  office,  willful  and 
persistent  failure  to  perform  the  duties  of 
office,  habitual  intemperance,  and  convic- 
tion of  a crime  of  moral  turpitude,  or  for 
conduct  prejudicial  to  the  administration 
of  justice  which  brings  the  judicial  office 
into  disrepute.” 

The  sanctions  the  JQC  can  recom- 
mend to  Georgia’s  Supreme  Court  are 
limited.  It  can  reprimand  a judge,  either 
confidentially  or  in  public,  or  issue  a pri- 
vate warning.  The  maximum  sanctions  it 
can  recommend  are  suspension  or  removal 
from  office.  Regardless  of  the  gravity  of 
the  offence,  the  JQC  cannot  levy  fines, 
send  a judge  to  prison  or  strip  a judge  of 
his  or  her  state  retirement  benefits. 

Most  governmental  agencies  are 
subject  to  the  Freedom  of  Information 
Act.  The  JQC,  however,  maintains  a very 
secret  bureaucracy.  It  only  publicizes  in- 
vestigations against  a judge  when  it  issues 
charges,  suspends  or  removes  a judge  from 
office,  or  issues  a public  reprimand.  Com- 
plainants or  judges  who  speak  publicly 
about  a JQC  investigation  before  a com- 
plaint is  resolved  can  be  held  in  contempt 
by  the  state  Supreme  Court. 

While  others  may  speak  about  a JQC 
investigation  upon  completion,  the  JQC 
resists  inquiries  to  view  its  investigative 
files.  By  its  own  confidentiality  rules  the 
JQC  can  open  its  files  if  a judge  makes 
an  investigation  public,  and  it  must  sus- 
pend those  rules  if  a subpoena  is  served 
in  a criminal  or  civil  proceeding  against 
a judge. 

The  state  attorney  general  appointed 
Gwinnett  County  District  Attorney 
Danny  Porter  to  review  allegations  against 
Appalachian  Circuit  Superior  Court 
Judge  Oliver  Harris  “Harry”  Doss,  Jr. 
in  December  2009.  However,  Porter  was 
forced  to  close  his  investigation  in  July 
2010  after  the  JQC  refused  to  cooperate. 
He  was  advised  by  former  JQC  executive 
director  Cheryl  F.  Custer  that  the  Com- 
mittee would  fight  any  subpoena  for  its 
records;  lacking  resources,  Porter  gave 
up  the  fight  before  it  began.  The  JQC 
still  had  an  ethics  investigation  pending 
against  Doss  when  he  resigned  in  No- 
vember 2009. 

It  is  the  JQC’s  longstanding  practice 
to  “confront  the  judge”  when  faced  with 
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a valid  complaint  of  alleged  ethical  viola- 
tions “and  give  the  judge  the  opportunity 
to  resign,”  said  Easterlin. 

“The  concept  is  that  if  there’s  a 
situation  that  we  think  merits  a judge 
considering  resignation,  we’ll  go  to  the 
judge  and  ask  him  to  do  that.  If  the  judge 
is  willing  to  do  that,  and  willing  to  do  that 
on  our  terms,  which  is  generally  [a  prom- 
ise] not  to  seek  office  again,  that  ends  it,” 
explained  Easterlin.  “From  our  viewpoint, 
that’s  efficient  both  for  the  public  and 
the  commission.  First  of  all,  it’s  quicker. 
It  doesn’t  linger.  Second,  you  don’t  have 
the  expense  of  a trial.  If  the  ultimate  goal 
is  resignation,  and  we  can  get  it  without 
anything  else,  that’s  ideal.” 

Allen  noted  that  the  JQC’s  “dire 
financial  straits”  requires  such  a policy. 
In  2011,  the  JQC’s  operating  budget  will 
be  just  over  $250,000.  With  the  average 
JQC  trial  before  the  seven-member  Com- 
mission costing  $100,000,  it  cannot  afford 
many  trials. 

Critics,  however,  point  out  that  confi- 
dentiality in  the  JQC’s  operations  is  called 
for  in  the  Georgia  constitution  only  in 
cases  where  a judge  is  under  federal  or 
state  indictment.  They  also  believe  the 
public  has  a right  to  know  and  be  in- 
formed about  judicial  complaints. 

“Everybody  resigning  to  cover  up 
what  happened  does  not  strike  me  as 
good  government.  The  public  has  a right 
to  know,  doesn’t  it?  ...  In  some  of  these 
cases,  you’re  talking  about  violations  of 
the  law,  whether  criminal  or  civil,”  noted 
Stephen  Bright,  president  of  the  Atlanta- 
based  Southern  Center  for  Human  Rights. 
“Beyond  that,  these  people  are  retiring 
with  a full  pension  as  if  nothing  happened, 
when,  in  fact,  they  may  have  engaged  in 
very  serious  acts  of  misconduct.  I think 
the  public  has  a right  to  know  this.” 

For  example,  the  public  should  know 
that  some  judges  have  little  knowledge  of 
the  law  and  engage  in  abusive  behavior 
and  financial  misconduct.  Such  was  the 
case  with  Twiggs  County  Probate  Judge 
Kenneth  Fowler,  who  was  removed  from 
the  bench  by  the  Georgia  Supreme  Court 
on  June  28,  2010.  Fowler  admitted  he 
was  “as  lost  as  I could  be”  when  he  first 
took  office;  the  Supreme  Court  found 
that  he  was  “simply  unwilling  to  live  up 
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to  his  legal  and  ethical  responsibilities  as 
a judge,”  and  that  “[h]is  ignorance  of  the 
law  is  inexcusable,  and  his  abuse  of  the 
judicial  office  unacceptable.  ...” 

Among  Fowler’s  transgressions,  he 
had  informed  criminal  defendants  that 
they,  and  not  the  prosecution,  had  the 
burden  of  proof  in  their  case;  he  let  defen- 
dants “buy”  their  way  out  of  community 
service  by  paying  into  a fund  that  Fowler 
controlled;  he  insulted  people  in  his 
courtroom  and  used  racially-derogative 
terms;  and  he  ordered  the  sheriff  not  to 
give  prisoners  good  time  credits  toward 
their  release. 

Lookout  Mountain  Superior  Court 
Judge  Kristina  Cook  Connelly  Gra- 
ham kept  her  job  but  was  publicly 
reprimanded  in  May  2010  for  trying  to 
intimidate  prosecutors  who  were  investi- 
gating another  judge  for  election  fraud. 
That  judge,  Carlton  Vines,  was  being 
represented  by  Graham’s  father  - Vines 
was  indicted  but  the  trial  resulted  in  a 
hung  jury.  The  State  Election  Board 
then  pursued  civil  charges  against  him; 
Vines  agreed  to  resign  in  May  2009  and 
was  fined  $15,000.  Graham  was  also  ac- 
cused of  cursing  agents  with  the  Georgia 
Bureau  of  Investigation  (GBI)  “without 
justification  and  in  a manner  unbecoming 
your  office.”  According  to  a complaint 
filed  by  GBI  director  Vernon  Keenan, 
Judge  Graham  called  one  of  the  agents 
“a  fucking,  lying  son  of  a bitch.” 

It  is  cases  like  that  which  prompted 
former  Georgia  Supreme  Court  Chief 
Justice  Norman  Fletcher  to  say,  “This  is 
the  worst  rash  of  judicial  misconduct  I’ve 
ever  seen.  ...  You  can’t  explain  some  of 
this  conduct.”  P 

Sources:  Fulton  County  Daily  Report, 
www.atlantaunfiltered.com, http:llth.e- 
summervillenews.com,  Atlanta  Journal 
Constitution 


A report  issued  by  the  Office  of 
Inspector  General  of  the  U.S. 
Department  of  Homeland  Security  as 
part  of  an  audit  to  determine  whether 
Immigration  and  Customs  Enforcement 
(ICE)  officials  are  properly  administer- 
ing prison  telephone  systems  found  that 
changes  must  be  made  to  bring  ICE  into 
full  compliance  with  applicable  standards 
and  contract  provisions. 

According  to  the  report,  although 
ICE  has  made  “considerable  progress  in 
assuring  detainees’  access  to  contractor 
telephone  and  pro-bono  services  at ...  sites 
where  the  majority  of  illegal  aliens  are 
detained ...  additional  controls  are  needed 
to  ensure  contractor  compliance....” 

ICE  currently  operates  1 5 Service  Pro- 
cessing Centers  and  Contractor  Operated 
Facilities  that  house  10,000  immigrant 
detainees.  An  additional  20,000  ICE  pris- 
oners are  held  in  215  Intergovernmental 
Service  Agreement  detention  facilities. 
ICE  also  operates  “hold  rooms”  in  the 
agency’s  field  and  sub-offices  which  “pres- 
ently do  not  offer  telephone  services.”  [See, 
e.g.,  PLN,  Sept.  2010,  p.22]. 

Past  complaints  related  to  ICE  tele- 
phone practices  have  included  lack  of 
phones  in  ICE  “hold  rooms”  and  many 
ICE  contract  facilities,  “pro-bono”  phone 
lines  that  are  non-operable,  and  excessive 
charges  for  calls  to  detainees’  families  and 
legal  assistance  organizations.  Although 
the  Inspector  General’s  report  does  not 
mention  these  problems  directly,  it  clearly 
indicates  that  “management  controls  ... 
could  be  improved.” 

ICE’s  existing  telephone  services 
contract  requires  the  contractor  providing 


phone  services  to  produce  financial  data 
showing  call  pricing  information  before 
and  as  a call  is  being  processed,  plus  call 
history,  accounting  and  management 
reports,  among  other  data.  The  Contract- 
ing Officer’s  Technical  Representative 
(COTR)  office  conceded  that  it  did  not 
review  this  information. 

Evidence  obtained  by  the  Inspector 
General  revealed  that  “detainees  had,  in 
the  past,  been  inappropriately  charged  an 
additional  fee  to  obtain  access  to  a local 
telephone  service,”  and  that  “the  COTRs 
assigned  to  monitor  the  telephone  services 
contract  were  neither  monitoring  nor 
evaluating  contractor  adherence  to  the 
contract’s  financial  reporting  requirement 
for  accuracy  and  fairness.” 

The  report  concluded  by  making 
two  recommendations.  First,  to  more 
completely  review  the  financial  aspects 
of  ICE’s  detainee  telephone  services  to 
prevent  overcharging,  and  second,  to 
ensure  that  the  individuals  responsible 
for  oversight  have  the  capability  of  un- 
derstanding the  financial  data  they  are 
required  to  review. 

A 2007  audit  by  the  U.S.  Government 
Accountability  Office  (GAO)  also  found 
pervasive  problems  at  ICE  facilities  related 
to  telephone  access  by  immigrant  detainees. 
Apparently,  not  much  has  been  done  to 
resolve  such  problems  over  the  past  several 
years.  [See:  PLN,  Oct.  2007,  p.28].  P 

Source:  “Inmigration  and  Customs  Enforcement, 
Management  Controls  over  Detainee  Telephone 
Services,”  Department  of  Homeland  Security, 
Office  of  Inspector  General  ( January  2010) 
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Report:  New  Jersey  DOC  Should  Upgrade  Prisoner  Reentry  Programs 


A report  by  Rutgers  University 
released  in  January  2010  con- 
cluded that  the  New  Jersey  Department 
of  Corrections  could  be  doing  more  to 
help  prisoners  successfully  reintegrate 
into  society  upon  their  release.  The  re- 
port was  based  on  the  results  of  a survey 
of  4,000  prisoners  completed  in  August 
2009,  comprising  about  40%  of  the  total 
number  of  New  Jersey  state  prisoners 
released  annually. 

The  report  noted  that  “while  the 
majority  of  people  completing  the  survey 
reported  feeling  hopeful  about  their  reen- 
try prospects,  there  are  reasons  for  concern 
....”  Among  those  concerns  were  chronic 
health  and  mental  health  problems  that 
require  post-release  follow-up  treatment; 
difficulty  in  obtaining  food  stamps,  public 
housing  and  other  assistance  for  released 
prisoners  with  drug-related  convictions; 
the  lack  of  job  placement  resources;  the 
absence  of  strong  family  ties  in  the  com- 
munity to  assist  with  reentry;  the  burden 
of  fees  and  fines  owed;  and  a general  lack 
of  familiarity  with  money  management, 
preventive  health  care  and  other  societal 
skills  among  prisoners  pending  release. 

It  is  generally  accepted  that  the  “re- 
volving door”  problem  of  recidivism  exists 
partly  due  to  a prisoner’s  lack  of  skills  to 
cope  with  a society  that  has  moved  on 
while  he  or  she  has  been  incarcerated.  In 
the  past,  before  the  economic  problems 
faced  by  New  Jersey  and  other  states  took 
center  stage,  elected  officials  addressed  the 
recidivism  problem  by  telling  the  public 
that  the  best  solution  was  to  lock  up  more 
criminals.  Now,  due  to  budget  shortfalls, 
many  states  are  seeking  to  trim  their  cor- 
rections budgets. 

In  2009,  responding  to  the  need  to 
break  the  cycle  of  recidivism.  Congress 
passed  the  “Second  Chance  Act”  - which, 
among  other  provisions,  provided  fund- 
ing for  reentry  employment  initiatives, 
mental  health  services,  and  substance 
abuse  prevention  and  treatment  programs. 
Unfortunately,  the  Second  Chance  Act 
did  not  receive  sufficient  funding  to  make 
a real  difference.  [See:  PLN,  Aug.  2010, 
p.18;  Feb.  2009,  p.8]. 

Rutgers  University’s  Center  for  Be- 
havioral Health  Services  and  Criminal 
Justice  Research  suggested  that  funds 
currently  spent  on  costly  half-way  house 
confinement  be  diverted  instead  to  pre- 
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release  programs  in  New  Jersey  prisons  to 
give  soon-to-be-released  prisoners  the  re- 
sources and  skills  they  need  to  successfully 
reintegrate  into  society.  A survey  of  4,000 
prisoners  showed  that  almost  70%  were 
aware  of  the  state’s  STARS  (Successful 
Transition  and  Reentry  Series)  program, 
and  that  over  80%  rated  the  program’s 
materials  as  good,  very  good  or  excellent. 
An  expansion  of  the  STARS  program 
would  likely  be  well-received  by  prisoners 
in  need  of  reentry  resources. 

Among  the  recommendations  made 
to  the  New  Jersey  Department  of  Cor- 
rections in  the  Rutgers  report  were  a 
reentry  preparedness  checklist  updated 
for  prisoners  within  six,  twelve,  eighteen 
and  twenty-four  months  of  their  release; 
increasing  the  DOC’s  skill-building  ca- 
pacity and  tailoring  such  programs  to 
prisoners’  identified  reentry  needs;  and 
enacting  reentry  preparedness  standards 
to  determine  whether  prisoners  are  eligible 
for  parole  consideration  upon  completion 
of  their  mandatory  minimum  sentence. 


In  the  Texas  Department  of  Criminal 
Justice  (TDCJ),  geriatric  prisoners 
- those  over  55  years  old  - comprise  only 
7.3%  of  TDCJ’s  population.  However, 
they  account  for  almost  one-third  of  the 
prison  system’s  medical  expenses.  Geri- 
atric prisoners  average  $4,700  in  annual 
health  care  costs  compared  to  an  average 
of  $765  for  prisoners  under  age  55. 

Further,  the  medical  care  system  for 
TDCJ  prisoners  is  nearly  bankrupt  despite 
an  annual  budget  of  close  to  a half-billion 
dollars.  Recently,  the  University  of  Texas 
Medical  Branch  (UTMB),  which  pro- 
vides health  care  to  Texas  state  prisoners, 
had  to  lay  off  363  employees  due  to  an 
unexpected  budget  shortfall.  UTMB  an- 
nounced in  November  2010  that  it  wants 
to  stop  providing  medical  care  for  most 
TDCJ  prisoners  when  its  current  contract 
expires  in  August  2011. 

With  TDCJ’s  health  care  system  near 
collapse  and  geriatric  prisoners  making 
up  a large  percentage  of  medical  costs, 
it  would  make  sense  to  parole  those  pris- 
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The  report  also  called  for  a commu- 
nity “vouchering  program”  that  would  let 
released  prisoners  “purchase”  residential, 
vocational  and  treatment  services  in  the 
communities  to  which  they  are  returning, 
since  such  programs  tend  to  be  concentrat- 
ed in  urban  areas.  “A  vouchering  system  is 
consistent  with  community  reinvestment 
strategies  and  goals  to  distribute  service 
capacity  more  evenly  across  the  state,”  said 
Professor  Nancy  Wolff,  who  co-authored 
the  Rutgers  report. 

The  report  concluded  that  both  pris- 
oners and  the  State  of  New  Jersey  would 
benefit  from  a revised  reentry  program 
that  not  only  better  prepares  prisoners  for 
release,  but  also  maximizes  the  impact  of 
state  expenditures  in  that  area.  P 

Sources:  www.mycentraljersey.com;  “Re- 
entry Readiness  of  Men  and  Women 
Leaving  New  Jersey  Prisons,’’  Rutgers 
University  Center  for  Behavioral  Health 
Services  and  Criminal  Justice  Research 
( January  2010  ) 


oners  whose  age  or  illnesses  render  them 
too  infirm  to  be  a danger  to  the  public. 
That  was  the  idea  behind  medical  parole 
in  Texas,  known  formally  as  “medically 
recommended  intensive  supervision.”  Yet 
of  the  4,000  prisoners  recommended  for 
medical  parole  by  UTMB  doctors  over 
the  past  decade,  only  about  1,000  - or 
25%  - have  been  approved  by  the  Texas 
Board  of  Pardons  and  Paroles. 

“You  can  be  sick,  have  an  illness  or  a 
disease,  and  still  be  a threat,”  stated  Rissie 
L.  Owens,  who  chairs  the  parole  board. 
“Our  decisions  aren’t  based  on  numbers, 
on  quotas.  And  we  feel  like  we’re  making 
good  decisions.” 

But  not  all  state  officials  agree  with 
that  assessment. 

“These  are  totally  incapacitated 
inmates,  terminally  ill  inmates,  inmates 
on  respirators,  who  are  not  paroled  at  a 
huge  expense  to  the  state  and  hardship  to 
the  inmate’s  family  because  of  the  nature 
of  a crime  they  may  have  committed  20 
or  30  years  ago,”  said  state  Senator  John 
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Texas  Pays  for  Geriatric  Prisoners, 
Rarely  Grants  Medical  Parole 

by  Matt  Clarke 


Whitmire,  who  chairs  the  Senate  Criminal 
Justice  Committee.  “I  think  it’s  largely  for 
political  reasons.” 

Although  Texas  has  stabilized  its 
prison  population,  the  number  of  geriatric 
prisoners  is  increasing  at  a rate  of  6%  per 
year.  At  the  same  time  the  average  medi- 
cal cost  for  state  prisoners  is  growing  at 
4%  annually.  This  worries  budget  analysts 
who  have  to  predict  future  TDCJ  costs. 

The  most  expensive  prisoners  run  up 
medical  bills  of  close  to  $1  million  a year. 
If  they  were  in  outside  hospice  or  nursing 
homes,  the  federal  government  would  pick 
up  two-thirds  of  that  tab  under  Medicaid 
- saving  the  state  an  estimated  $50  million 
annually.  If  medically-paroled  prisoners 
qualify  for  Medicare,  the  feds  would  pay 
100%  of  the  costs. 

“We  could  be  transitioning  them  to 
some  other  facility  where  state  taxpay- 
ers wouldn’t  have  to  bear  the  full  health 
care  costs,”  stated  Marc  Levine,  director 
of  the  Texas  Public  Policy  Foundation’s 
Center  for  Effective  Justice.  Levine  sug- 
gested separate  hospice  or  nursing  homes 
monitored  by  parole  officers  as  a way  to 
save  money  without  increasing  the  risk  to 
public  safety. 

The  national  one-year  recidivism 
rate  for  prisoners  over  age  55  is  3.2%.  For 
prisoners  between  18  and  29  years  old,  the 
rate  is  45%.  That  alone  speaks  favorably 
for  paroling  geriatric  prisoners,  especially 
those  who  are  infirm.  Nonetheless,  an 
April  2010  report  by  the  VERA  Institute 
of  Justice,  titled  “Aging  Prisoners,  Increas- 
ing Costs,  and  Geriatric  Release,”  found 
that  the  15  states  with  medical  release  poli- 
cies rarely  use  them.  The  report  concluded 
that  politics,  complicated  review  processes 
and  limited  eligibility  prevent  effective  use 
of  medical  release  policies.  [See,  e.g.:  PLN, 
Oct.  2010,  p.  30]. 

The  Texas  parole  board  won’t  gener- 
ally grant  medical  parole  to  a prisoner  for 
a condition  the  prisoner  already  had  when 
the  crime  was  committed.  Even  when 
granted,  processing  medical  paroles  is 
slow.  In  FY  2009, 31  Texas  prisoners  died 
while  awaiting  an  answer  to  their  medical 
parole  requests.  Twelve  were  approved  for 
medical  parole  but  died  before  they  could 
be  released.  Twenty-six  died  after  they 
were  rejected  for  medical  parole. 

“There  are  documented  cases  where 
individuals  had  days  or  weeks  left  to 
live”  but  were  rejected  for  medical  pa- 
role, according  to  Senator  Whitmire.  “I 
saw  no  reason  why  they  shouldn’t  be 
paroled  so  the  family  could  make  plans 
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for  their  funeral.” 

This  is  an  issue  in  other  states  as  well. 
The  number  of  geriatric  prisoners  in  state 
and  federal  prisons  grew  75%  between 
1999  and  2007.  Over  a dozen  states  have 
opened  units  for  geriatric  prisoners,  and 
eight  now  have  prison  hospice  units. 

While  paroling  elderly  and  infirm 
prisoners  seems  a no-brainer  when  it 


A federal  jury  has  awarded  $42,000 
to  a woman  who  was  placed  in  a 
restraint  chair  for  seven  hours.  On  January 
25,  2006,  while  incarcerated  at  the  Scott 
County  Jail  in  Scott  County,  Iowa,  Lillian 
Slater  had  a painful  flare-up  of  her  Sickle 
Cell  Anemia. 

Rather  than  provide  Slater  with  ap- 
propriate medical  care,  guards  at  the  jail 
placed  Slater  in  a restraint  chair  for  at  least 
seven  hours. 

Slater  sued  Scott  County,  the  Sheriff, 
and  several  guards  claiming  deliberate  indif- 
ference and  use  of  excessive  force.  According 
to  Slater’s  complaint,  the  use  of  excessive 
force  and  deliberate  indifference  were  part 
of  an  official  custom  or  policy  at  the  jail,  and 


comes  to  saving  taxpayer  money  without 
compromising  public  safety,  politics  and 
the  retributive  nature  of  our  justice  system 
have  made  it  the  exception  rather  than 
the  rule.  FJ 

Sources:  Texas  Tribune,  http: l/grits- 
forbreakfast.  blogspot.  com,  www. 
myfoxhouston.  com 


resulted  from  inadequate  training. 

On  April  23,  2010,  a jury  trial  in  the 
matter  resulted  in  findings  of  liability 
against  Greg  Goudet  and  William  Lom- 
ba,  two  guards  involved  in  the  excessive 
force,  and  against  Scott  County  on  Slater’s 
failure  to  train  claim.  The  jury  awarded 
Slater  $35,000  in  damages  for  the  exces- 
sive force,  and  $3,500  in  punitive  damages 
against  Gaudet  and  Lomba  each. 

Slater  was  represented  by  Mark  Reyes 
Loevy  of  Loevy  & Loevy,  a Chicago,  Illi- 
nois firm.  See:  Slater  v.  Scott  County,  No. 
3:07-CV-00125-JAJ-TJS  (D.  Iowa  2010). 
As  this  issue  of  PLN  goes  to  press  the 
court  has  not  yet  ruled  on  the  plaintiff’s 
motion  for  attorney  fees.  F^ 
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Federal  Prisoner’s  Death  at  FCI  Pekin  Triggers  FBI  Investigation 

by  Derek  Gilna 

The  November  13,  2009  death  of  of  the  ACLU’s  National  Prison  Project,  to  raise  awareness  about  Montoya’s  death 

Adam  Montoya,  a prisoner  at  the  it  is  not  uncommon  for  medical  records  were  transferred  to  other  prisons.  Randy 

Federal  Correctional  Institution  (FCI)  in  to  fail  to  arrive  with  a transferred  federal  Rader  was  sent  to  a facility  in  California, 

Pekin,  Illinois,  resulted  in  an  investigation  prisoner.  “Sometimes  it  arrives  late,  and  while  Jae  Eads  was  transferred  to  a prison 

by  the  FBI.  sometimes  it  doesn’t  happen  at  all.  That’s  in  Pennsylvania.  Both  had  knowledge  of 

The  Associated  Press  (AP)  reported  why  it’s  so  critical  that  the  new  facilities  Montoya’s  death,  including  that  he  had 

that  “an  autopsy  concluded  that  the  do  a medical  screening”  of  newly-arrived  pleaded  for  medication  while  in  extreme 

36-year-old  inmate  suffered  from  no  prisoners.  Fathi  called  Montoya’s  death  pain  before  he  died.  “That  man  begged 

fewer  than  three  serious  illnesses  - cancer,  “an  egregious  failure,  of  the  kind  that  you  these  people  for  nine  days  [for  medical 

hepatitis,  and  HIV.”  According  to  the  find-  wouldn’t  expect  from  even  a small  county  care]  locked  behind  these  doors,”  Rader 

ings  of  the  coroner  and  pathologist  who  jail,  let  alone  the  largest  prison  system  in  wrote  in  a letter  to  his  mother  on  No- 

examined  Montoya,  however,  the  only  the  United  States.”  vember  14,  2009,  the  day  after  Montoya 

medication  in  his  body  at  the  time  of  death  Dr.  James  Egner,  an  oncologist  died. 

was  a “trace”  of  Tylenol.  “He  shouldn’t  with  the  Carle  Foundation  Hospital  in  The  FBI  completed  its  investigation 
have  died  in  agony  like  that,”  said  Coroner  Champaign,  Illinois,  said  that  someone  into  Montoya’s  death  and  sent  its  findings 

Dennis  Conover.  “He  had  been  out  there  in  Montoya’s  condition  would  have  been  to  the  U.S.  Justice  Department  for  review, 

long  enough  that  he  should  have  at  least  advised  to  take  heavy  doses  of  chemo-  Montoya’s  family  is  reportedly  contem- 

died  in  the  hospital.”  therapy  or  receive  stem  cell  transplants,  or  plating  legal  action.  FI 

By  “out  there,”  one  can  only  assume  in  the  latter  stages,  treated  with  powerful 
Conover  was  referring  to  the  fact  that  pain  medication.  Sources:  Associated  Press,  www.huffing- 

Montoya  had  been  in  the  custody  and  Two  prisoners  at  FCI  Pekin  who  tried  tonpost.com,  Pekin  Daily  Times 
control  of  the  Bureau  of  Prisons  and  its 

medical  staff  who  are  required  to  provide  Disability  Rights  Vermont  Report  Faults 

prisoners  with  medical  care.  ^ 0 r 

Montoya,  whose  cause  of  death  Staff  for  Disabled  Prisoner’s  Death 

was  internal  bleeding  that  resulted  from 

a burst  spleen,  exhibited  symptoms  of  Tn  June  2010,  the  advocacy  group  guy”  and  “not  in  very  good  shape.”  It  was 

cancer  and  hepatitis  that  would  have  been  A Disability  Rights  Vermont  (DRV)  undocumented  whether  the  arresting  and 

hard  to  miss  - including  dramatic  weight  released  a report  faulting  the  staff  of  the  transporting  guards  adequately  conveyed 

loss,  a swollen  abdomen  and  yellow  eyes,  Chittenden  Regional  Correctional  Facility  to  CRCF  personnel  the  extent  of  Crosby’s 

according  to  the  coroner.  His  father,  Juan  (CRCF)  in  South  Burlington,  Vermont  in  drug  abuse  history  or  that  he  had  been 

Montoya,  stated  that  his  son  “consistently  connection  with  the  death  of  a disabled  arrested  on  drug  charges, 

made  requests  to  the  prison  for  medical  prisoner.  Crosby  was  kept  in  a holding  cell  with 

attention,  and  they  wouldn’t  give  it  to  Michael  Crosby,  49,  was  arrested  after  other  prisoners,  then  moved  to  a cell  by 
him.”  The  Bureau  of  Prisons,  through  he  turned  himself  in  on  charges  of  selling  himself  without  receiving  a proper  health 

FCI  Pekin  spokesman  Jay  Henderson,  prescription  drugs.  Crosby,  who  was  on  evaluation.  He  was  discovered  unrespon- 

refused  the  AP’s  request  for  information  parole  at  the  time,  had  a lengthy  history  sive  in  his  cell  ten-and-a-half  hours  later 

and  further  comment  on  the  case.  of  minor  criminal  misconduct  that  was  and  transported  to  a hospital  where  he 

An  admitted  abuser  of  methamphet-  mostly  related  to  drug  abuse  and  misbe-  was  pronounced  dead.  His  death,  on 

amines,  Montoya  was  jailed  when  he  havior  while  under  the  influence  of  drugs  August  26,  2009,  occurred  ten  days  after 

violated  conditions  of  his  bond  in  2009  or  alcohol.  He  also  had  a documented  the  death  of  another  Vermont  prisoner, 

after  pleading  guilty  to  counterfeiting  history  of  accidentally  overdosing  on  his  Ashley  Ellis,  who  was  denied  medication 

commercial  checks,  credit  cards  and  gift  prescription  medications  and  at  least  two  by  medical  staff  at  the  Northwest  State 

cards.  Immediately  prior  to  violating  the  serious  suicide  attempts.  At  the  time  of  his  Correctional  Facility.  [See:  PLN,  April 

conditions  of  his  bond  which  prohibited  arrest  he  was  receiving  outpatient  mental  2010,  p.32], 

drug  use,  Montoya  was  diagnosed  with  health,  psychopharmacological  and  sub-  Under  CRCF  policies,  as  a recent 
HIV.  He  was  taking  antiviral  drugs  at  stance  abuse  services.  He  was  also  obese,  drug  user  who  could  experience  danger- 

the  time  of  his  arrest  and  was  later  sent  sedentary  and  receiving  Social  Security  ous  withdrawal  symptoms,  Crosby  should 

to  a federal  prison  processing  facility  in  benefits  for  his  disabilities.  have  been  referred  to  medical  staff  for  a 

Oklahoma  City,  where  his  father  said  his  Crosby  was  taken  to  CRCF,  a min-  health  evaluation  immediately  upon  his 

medication  was  waiting  for  him.  How-  imum-medium  security  facility  in  the  admission  to  CRCF.  He  was  not.  Instead, 

ever,  there  was  no  indication  that  upon  Vermont  Department  of  Corrections’  a Licensed  Practical  Nurse  (LPN)  who 

his  transfer  to  FCI  Pekin  he  received  (VDOC)  integrated  jail/prison  system,  had  no  credentials  to  assess  patients’ 

his  medication  or  that  prison  officials  at  One  of  the  guards  who  transported  Cros-  health,  but  whose  duties  included  “con- 

Pekin  were  aware  of  his  serious  medical  by  to  CRCF  noticed  that  he  was  sweating  tributing  to  the  assessment  of  the  health 

condition.  profusely.  When  asked  about  the  sweating,  status  of  individuals,”  spoke  with  him 

According  to  David  Fathi,  president  Crosby  allegedly  replied  that  he  was  a “big  briefly.  She  noted  that  Crosby  was  “a  bit 
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sweaty”  and  slurred  his  speech,  signs  of 
intoxication. 

The  LPN  was  an  employee  of  Prison 
Health  Services  (PHS),  a private  prison 
medical  care  contractor.  PHS  policy 
required  that  a physician  be  contacted  if 
a prisoner  appeared  to  be  intoxicated  or 
in  withdrawal;  however,  no  doctor  was 
called  in  regard  to  Crosby.  Further,  in 
violation  of  another  PHS  policy  requir- 
ing immediate  documentation,  the  LPN 
failed  to  document  her  informal  evalua- 
tion of  Crosby  for  22.5  hours.  By  that  time 
Crosby  had  died.  A separate  PHS  policy 
instructing  night  shift  PHS  employees  to 
defer  all  non-critical  health  care  to  the  day 
shift  may  have  contributed  to  Crosby’s 
death. 

Delaying  prisoners’  health  evaluations 
was  contrary  to  the  contract  between  the 
VDOC  and  PHS,  which  required  immedi- 
ate health  evaluation  by  a qualified  health 
care  provider  (registered  nurse  or  physi- 
cian) upon  intake.  However,  a PHS  health 
assessment  policy  indicated  that  PHS 
considered  it  sufficient  if  the  screening  was 
performed  within  24  hours  and  a physical 
examination  within  a week  of  admission. 
Guards  at  the  prison  also  contributed  to 
Crosby’s  death.  One  guard  who  Filed  out 
Crosby’s  intake  form  failed  to  notify  her 
supervisor  even  though  the  information 
on  the  form  regarding  Crosby’s  prior 
suicide  attempts  and  appearance  of  intoxi- 
cation required  her  to  do  so.  While  Crosby 
was  supposed  to  be  observed  at  staggered 
intervals  not  to  exceed  15  minutes,  and 
guards  were  supposed  to  check  for  signs 
of  life,  documentation  and  videotapes 
showed  that  the  guards  falsified  time 
entries  and  did  not  spend  enough  time 
at  his  cell  door  to  check  for  signs  of  life 
when  they  did  check  on  him.  The  DRV 
report  concluded  that  the  guards’  behavior 
indicated  they  were  accustomed  to  a lax 


environment  with  little  oversight  of  their 
compliance  with  the  VDOC’s  policy  on 
cell  checks. 

An  autopsy  revealed  that  Crosby 
died  due  to  “Acute  mixed  (Diazepam, 
Methadone,  Oxycondone,  Tramadol  and 
Citalopram)  intoxication”  with  “hyper- 
tension, atherosclerotic  cardiovascular 
disease,  obesity  (body  mass  index  34.0) 
and  chronic  substance  abuse”  as  contrib- 
uting factors.  Of  the  drugs  in  his  system, 
only  Citalopram  had  been  prescribed  to 
Crosby  by  a physician. 

DRV  found  there  were  numerous 
policy  violations  by  VDOC  and  PHS  staff, 
and  “the  most  egregious  of  these  violations 
involved  the  lack  of  any  formal  medical 
assessment  of  Mr.  Crosby  upon  his  admis- 
sion to  CRCF.”  This  failure  led  to  other 
medical  deficiencies  which,  combined  with 
the  ineffective  cell  checks,  likely  contrib- 
uted to  his  death.  DRV  recommended 
revising  several  policies  and  improving 
training  to  clearly  require  proper  health 
assessments  using  properly-trained  health 
care  professionals  immediately  upon  ad- 
mission. It  also  recommended  disciplinary 
action  against  the  health  care  and  security 
personnel  who  contributed  to  Crosby’s 
death.  Since  Crosby  died,  the  VDOC  has 
contracted  with  a different  prison  medical 
care  provider. 

Rob  Hofmann,  Secretary  of  Vermont 
Human  Services,  disagreed  with  the  re- 
port. “Those  checks  were  done,”  he  said. 
“The  offender  was  seen  by  a nurse.” 

Hofmann  added  that  saving  people 
from  themselves  was  not  the  job  of  the 
state,  noting  that  the  medical  examiner 
listed  substance  abuse  and  an  unhealthy 
lifestyle  as  a cause  of  death. 

“People  who  come  into  prison  are 
distinctly  more  overweight,  more  apt 
to  smoke,  more  apt  to  have  substance 
abuse  problems,  more  apt  to  have  a host 


of  chronic  conditions,”  said  Hofmann. 
Unfortunately,  he  did  not  make  the  con- 
nection that  such  people  might  need 
medical  care  for  those  conditions,  and 
that  it  is  the  prison  system’s  responsibil- 
ity to  provide  such  care.  The  DRV  report 
is  available  on  PLN’s  website  or  at  www. 
vtpa.org/Investigative_reports.html. 

Sources:  “ Investigation  into  the  Death  of 
Michael  Crosby  at  the  Chittenden  Regional 
Correctional  Facility  on  August  26,  2009” 
(Disability  Rights  Vermont,  June  2010); 
www.  corspecops.  com 
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California  Wrongful  Conviction  Lawsuit 
Settled  for  $7.95  Million 


Along-running  lawsuit  against  the 
City  of  Long  Beach,  California 
for  Thomas  Goldstein’s  wrongful  murder 
conviction  was  settled  in  June  2010  for 
$7.95  million. 

After  serving  24  years  in  prison  fol- 
lowing his  1980  conviction,  Goldstein  was 
finally  released  based  on  new  evidence  that 
the  police  had  coached  the  lone  eyewitness 
to  identify  him  and  that  a jailhouse  infor- 
mant (ironically  named  Eddy  Fink,),  who 
claimed  that  Goldstein  made  a “jailhouse 
confession,”  had  received  an  undisclosed 
deal  in  exchange  for  his  testimony  and 
lied  about  the  deal  at  trial.  Although  the 
District  Attorney’s  office  had  the  option 
to  retry  Goldstein  in  2004,  it  declined  to 
do  so. 

Following  his  release,  Goldstein  filed 
suit  against  both  the  District  Attorney 
and  Long  Beach  as  well  as  DA  and  city 
employees.  The  case  resulted  in  six  years  of 
hard-fought  litigation,  including  a ruling  by 
the  Ninth  Circuit  ( Goldstein  v.  City  of  Long 
Beach,  481  F.3d  1180  (9th  Cir.  2007))  that 
was  reversed  by  the  U.S.  Supreme  Court 
( Van  de  Kamp  v.  Goldstein,  129  S.Ct.  855 
(2009)  [PLN,  March  2009,  p.26]).  With 
only  two  months  to  go  before  trial,  Gold- 
stein and  the  City  of  Long  Beach  reached 
a settlement;  the  county  and  the  District 
Attorney’s  office  had  been  dismissed  previ- 
ously on  immunity  grounds. 

Barry  Litt,  a long-time  civil  rights 
attorney  in  Los  Angeles  who  joined  Gold- 
stein’s case  to  head  the  trial  team,  noted 
that  the  settlement  appeared  to  be  the 
highest  in  California  for  a wrongful  con- 
viction. Litt  commented,  “Cases  like  this 
are  vital  because  they  hold  the  authorities 
accountable  for  violating  the  constitu- 
tional right  to  be  provided  all  information 
that  can  help  the  defense.” 

In  Goldstein’s  case,  the  information 
that  the  authorities  suppressed  would 
have  led  to  his  acquittal  rather  than  his 
conviction.  Instead,  their  conduct  resulted 
in  Goldstein  spending  24  years  in  some  of 
the  state’s  worst  prisons  - years  he  never 
should  have  served  and  can  never  recover, 
his  attorneys  noted. 

The  lawsuit  was  one  of  many  resulting 
from  the  District  Attorney’s  jailhouse  in- 
formant scandal,  which  resulted  in  a 1990 
report  by  a Special  Grand  Jury.  Accord- 
ing to  the  Grand  Jury  report,  informants 
engaged  in  perjury  an  “appalling  number” 
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of  times  and  set  out  “to  secure  incriminat- 
ing statements  from  other  defendants” 
in  exchange  for  benefits,  often  - as  in 
Goldstein’s  case  - in  the  form  of  lenient 
sentences. 

Informants  used  incriminating  in- 
formation provided  by  law  enforcement 
to  concoct  alleged  “confessions.”  Details 
about  the  benefits  given  to  informants  in 
exchange  for  their  assistance  was  often  not 
revealed  to  the  court  or  defense  counsel. 

The  Pasadena  law  firm  of  Kaye, 
McLane  & Bednarski  represented  Gold- 
stein from  the  beginning  of  his  lawsuit, 
and  attorney  Ronald  Kaye  served  as  co- 
lead counsel  with  Barry  Litt.  “Not  only 
was  Mr.  Goldstein’s  life  stolen  from  him, 
but  these  abhorrent  informant  practices 
of  the  Long  Beach  Police  and  the  District 
Attorney’s  office  were  used  in  the  convic- 
tions and  sentencing  of  numerous  others, 
resulting  in  life  imprisonment  and  even 
death  [sentences],”  said  Kaye.  “This  case 
and  many  others  reveal  the  way  in  which 
Long  Beach  homicide  detectives  violated 
defendants’  constitutional  rights  with  im- 


Public  officials  in  Cleveland,  Ohio 
have  noticed  that  some  registered 
sex  offenders  are  dropping  out  of  sight. 
When  the  officials  attempted  to  confirm 
the  offenders’  registered  addresses,  they 
found  they  didn’t  live  there.  The  reason 
for  this  development  is  Ohio’s  sex  offender 
residency  restrictions,  which  prohibit 
registered  sex  offenders  from  living  within 
1,000  feet  of  a school  or  daycare  facility. 

Several  communities  have  used  local 
ordinances  to  expand  those  restrictions 
to  include  parks,  libraries,  churches  and 
other  locations.  Such  restrictions  create 
large  residency  exclusion  zones  through- 
out Ohio  cities  that  make  it  difficult,  if  not 
impossible,  for  registered  sex  offenders  to 
legally  find  housing. 

The  Ohio  Justice  & Policy  Center,  a 
nonprofit  law  firm,  announced  in  Decem- 
ber 2010  that  it  would  file  suit  if  the  city 
council  in  Greenville,  Ohio  passed  an  ordi- 
nance expanding  residency  restrictions  for 
sex  offenders  so  that  such  offenders  would 
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punity  by  withholding  favorable  evidence 
which  would  have  changed  the  outcome 
of  their  trials.  Mr.  Goldstein’s  victory  is 
a victory  for  all  of  those  voiceless  victim 
defendants  still  in  custody  that  the  truth 
can  be  found  and  justice  can  prevail.” 

Goldstein  expressed  relief  that  his 
long  ordeal  was  over.  “Finally,  after  30 
years  of  fighting  to  establish  my  innocence 
and  to  vindicate  my  rights,  this  painful 
chapter  of  my  life  has  been  brought  to  a 
close,”  he  stated.  “I  spent  years  in  prison 
fighting  for  my  release.  I was  labeled  a 
sociopath  and  denied  parole  for  asserting 
that  I was  innocent  and  wrongly  convict- 
ed. As  one  of  the  few  Jewish  inmates  in  the 
California  prison  system,  I was  physically 
attacked  and  threatened  by  all  sides.  With 
this  settlement,  I hope  to  rebuild  my  life 
and  to  help  others  who  have  not  been  as 
fortunate  as  I am  today.” 

The  $7.95  million  settlement,  which 
included  attorney  fees,  was  finalized  in 
August  2010.  See:  Goldstein  v.  City  of 
Long  Beach,  U.S.D.C.  (C.D.  Cal.),  Case 
No.  2:04-cv-09692-AHM-E.  H 


be  effectively  barred  from  living  within  the 
city  limits.  The  proposed  ordinance  would 
ban  sex  offenders  from  residing  within 
1,500  feet  of  a school,  preschool,  daycare, 
library,  park  or  playground. 

“These  laws  are  ineffective,  they  don’t 
increase  public  safety  and,  in  the  worst 
of  cases,  they  undermine  public  safety 
by  giving  the  community  a false  sense  of 
security,”  said  David  Singleton,  director  of 
the  Ohio  Justice  & Policy  Center. 

Sex  offenders  in  Ohio  are  required  to 
register  their  addresses  and  other  informa- 
tion with  the  sheriff’s  office  every  90  days 
for  at  least  10  years.  Some  must  do  so  for 
life.  The  Ohio  Attorney  General’s  office 
posts  the  registration  information  on  a 
website;  the  alleged  purpose  of  the  site  is 
to  inform  citizens  about  sex  offenders  in 
their  communities. 

If  a sex  offender  registers  an  address 
that  is  within  an  exclusion  zone,  local  law 
enforcement  can  arrest  and  prosecute 
them  for  violating  the  residency  restric- 

Prison  Legal  News 


Onerous  Ohio  Sex  Offender  Restrictions 
Drive  Some  Underground 

by  Matt  Clarke 


tion  statutes.  An  alternative  is  to  register 
a false  address  outside  the  exclusion  zones. 
However,  although  sex  offenders  who 
undertake  the  registration  process  are 
not  required  to  prove  their  residency,  they 
must  sign  a document  stating  the  informa- 
tion is  accurate  and  acknowledge  that  they 
are  subject  to  felony  prosecution  if  they 
use  a false  address. 

Some  166  of  the  over  3,000  registered 
sex  offenders  in  the  Cleveland  area  have 
listed  the  Lutheran  Metropolitan  Minis- 
tries homeless  shelter  as  their  registered 
address.  An  investigation  by  the  Cuyahoga 
County  Sheriff’s  Office  revealed  that  over 
100  of  those  offenders  did  not  actually  live 
at  the  shelter. 

According  to  Sue  DeChant,  a de- 
tective with  the  Cuyahoga  County  Sex 
Crimes  Unit,  sometimes  the  fraud  is  obvi- 
ous. For  example,  a sex  offender  will  show 
up  for  registration  at  the  sheriff’s  office 
wearing  expensive  clothing  and  jewelry 
and  carrying  expensive  accessories,  yet 
register  as  a homeless  shelter  resident. 

A deputy  sheriff  is  assigned  to  match 
the  list  of  sex  offenders  registered  at  home- 
less shelters  with  the  shelter’s  check-in 
system  at  least  once  a week.  But  by  the 
time  the  false  address  is  discovered,  the 
sex  offender  has  usually  disappeared.  Only 
two  deputy  sheriffs  are  tasked  with  track- 
ing registration  fraud  in  the  Cleveland 
area;  they  compare  it  to  a cat-and-mouse 
game. 

All  of  this  seems  like  a great  waste  of 
taxpayers’  money  and  resources.  Studies 
have  shown  that  sex  offender  registration 
and  residency  restriction  statutes  do  not 
reduce  the  rate  of  sex  crimes.  [See:  PLN, 


Dec.  2009,  p.28;  Aug.  2008,  p.  1 6] . Further, 
sex  offenders  have  one  of  the  lowest  rates 
of  recidivism.  Yet  when  they  are  subject 
to  restrictive  residency  laws  that  force 
them  underground,  sex  offenders  are 
harder  to  track  and  more  likely  to  reoffend 
since  failure  to  properly  register  has  been 
criminalized.  In  2010,  the  sheriff’s  office 
in  Cuyahoga  County  alone  filed  charges 
against  approximately  400  sex  offenders 
due  to  registration  violations. 

“We  think  that  these  type  of  laws  are 
well  intended,  but  they  are  misguided  and 
very  limiting,”  observed  Megan  O’Bryan, 
president  and  CEO  of  the  Cleveland  Rape 
Crisis  Center,  who  is  obviously  not  an  ad- 
vocate for  sex  offenders  but  rather  for  their 
victims.  She  noted  that  such  laws  result  in 
a false  sense  of  security,  target  only  a small 
number  of  sex  offenders,  and  ignore  the 
fact  that  most  sex  crimes  involve  family 
members  or  friends,  not  strangers. 

Rather  than  address  the  shortcomings 
of  sex  offender  residency  restriction  laws, 
a new  program  to  help  Ohio  sheriffs  track 
sex  offenders  was  implemented  in  De- 
cember 2010.  The  program,  called  Active 
Contact,  includes  a phone  and  e-mail  alert 
system  that  notifies  sex  offenders  and  sher- 
iff’s offices  when  offenders  are  supposed 
to  re-register.  The  system  found  that  1 5% 
of  the  contact  phone  numbers  provided 
by  sex  offenders  when  they  registered  were 
no  longer  valid. 

State  Rep.  Clayton  Luckie,  a Demo- 
crat, introduced  legislation  in  November 
2009  (HB  369)  that  would  require  sex  of- 
fenders who  do  not  have  a fixed  residence 
to  wear  GPS  tracking  devices  until  they 
obtain  a registered  place  to  live.  The  bill 


failed  to  pass  and  was  re-introduced  on 
January  20,  201 1 as  HB  37. 

However,  as  noted  by  Loretta  Ryland, 
coordinator  of  the  Cuyahoga  County 
Council  on  Sex  Offender  Issues,  “[I]f  you 
place  more  restrictions  on  sex  offenders, 
it  will  drive  them  underground  and  make 
it  more  difficult  for  us  to  monitor  them 
and  keep  the  community  informed  as  to 
where  they  are  residing.” 

Which  is  a common-sense  argument 
that  is  apparently  lost  on  Ohio  legislators 
and  law  enforcement  officials.  FJ 

Sources:  Cleveland  Plain  Dealer,  WDTN 
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New  Epidemic: 


For  decades,  prison  officials  across 
the  U.S.  have  lined  their  pockets 
with  multi-million  dollar  kickbacks  from 
telephone  companies  that  are  awarded 
lucrative  prisoner  phone  service  contracts. 
In  doing  so,  they  unwittingly  created  an 
“epidemic”  that  they  are  now  desperately 
scrambling  - and  largely  failing  - to  con- 
trol. Namely,  the  excessive  phone  rates 
that  are  forced  on  prisoners  and  their 
families  have  spawned  a black  market  for 
contraband  cell  phones  smuggled  in  by 
guards  and  other  prison  employees. 

Nowhere  is  this  problem  more  evi- 
dent than  in  California,  America’s  largest 
state  prison  system.  In  2009,  300  Cali- 
fornia prison  employees  were  disciplined 
for  suspected  cell  phone  trafficking  to 
prisoners,  and  about  100  of  those  staff 
members  were  fired.  By  mid-year  2010 
an  additional  150  prison  employees  had 
been  disciplined. 

With  contraband  cell  phones  selling 
for  $500  or  more,  the  problem  is  not  going 
away  anytime  soon.  In  2009,  a California 
guard  confessed  to  earning  $100,000  in 
just  12  months  by  smuggling  cell  phones, 
according  to  Deputy  Director  of  Adult 
Institutions  Richard  Subia. 

Contraband  cell  phones  are  ubiquitous 
in  every  prison,  from  minimum-security 
facilities  to  death  row,  said  Subia.  In  2009, 
California  prison  officials  confiscated 
6,995  illegal  cell  phones,  up  from  2,800 
the  year  before.  Over  9,600  cell  phones 
were  discovered  in  California  prisons  in 
2010,  and  even  infamous  prisoner  Charles 
Manson  was  found  with  one  in  his  cell. 
He  lost  30  days  of  good  time  credits  and 
had  his  commissary  privileges  revoked 
for  3 months. 

Only  prison  regulations  prohibit  cell 
phone  smuggling  in  California,  so  when 
guards  are  caught  they  do  not  face  crimi- 
nal charges  and  are  not  required  to  forfeit 
their  illicit  profits,  Subia  complained. 
State  Senator  Alex  Padilla  said  he  plans 
to  introduce  a bill  that  would  criminal- 
ize both  possession  of  a cell  phone  by 
prisoners  and  smuggling  cell  phones  into 
correctional  facilities.  Presumably  laws 
against  bribery  and  corruption  by  public 
employees  are  not  deemed  applicable  to 
prison  employees. 

California  is  not  alone.  “It’s  only  get- 
ting worse,”  said  John  Moriarty,  Inspector 
General  for  the  Texas  prison  system.  Since 
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Contraband  Cell  Phones 

by  Mark  Wilson 

2007,  230  Texas  prison  employees  have 
been  disciplined  for  cell  phone-related 
infractions.  Unlike  California,  45  Texas 
prison  staff  have  been  criminally  charged 
for  smuggling  phones  to  prisoners  since 
2005.  In  one  notorious  case  a prisoner  on 
death  row  used  a cell  phone  to  call  a Texas 
state  senator,  resulting  in  a lockdown  (and 
shakedown)  of  the  state’s  entire  prison 
system.  [See:  PLN,  March  2009,  p.29]. 
However,  the  penalties  are  minimal  and 
typically  consist  of  probation. 

In  June  2010,  New  Jersey  DOC  Com- 
missioner Gary  Lanigan  urged  Congress 
to  pass  legislation  authorizing  cell  phone 
signal  jamming  technology  in  prisons. 
Thirty  states  have  asked  the  FCC  to  allow 
cell  phone  jamming,  which  is  currently 
prohibited  by  the  Communications  Act  of 
1934.  “The  proliferation  of  [contraband] 
cell  phones  in  New  Jersey  and  through- 
out the  United  States  has  become  an 
epidemic,”  Lanigan  wrote.  This  is  a sad 
and  pathetic  admission  by  government  of- 
ficials and  legislators  that  they  are  totally 
incapable,  and  unwilling,  to  control  the 
corruption  by  their  employees. 

The  following  week,  New  Jersey 
prosecutors  charged  a prison  cook  and 
39  prisoners  and  outside  associates  - all 
affiliated  with  the  Bloods  gang  - with 
smuggling  cell  phones  to  prisoners.  While 
New  Jersey  does  not  track  employee  dis- 
cipline for  cell  phone  infractions,  prison 
officials  confiscated  575  contraband  cell 
phones  in  2009  - a more  than  700  percent 
increase  over  the  75  phones  seized  in 

2008,  according  to  prison  spokeswoman 
Deirdre  Fedkenheuer. 

Cell  phones  played  a central  role  in 
organizing  a recent  work  strike  by  prison- 
ers at  four  Georgia  prisons.  [See:  PLN, 
Jan.  2011,  p.24].  They  are  also  used  by 
prisoners  to  stay  in  touch  with  their  fami- 
lies and  friends,  surf  the  Internet,  play 
games,  join  social  networking  sites  such 
as  Facebook,  and  send  texts  and  “tweets” 
through  Twitter. 

In  2003,  South  Carolina  prison  of- 
ficials installed  metal  detectors  to  prevent 
staff  from  smuggling  cell  phones  and 
other  contraband.  Cell  phone-sniffing 
dogs  and  devices  that  can  detect  phones 
even  when  they  are  turned  off  are  also 
being  utilized.  A Mississippi  prison  is 
using  technology  called  “managed  ac- 
cess,” which  intercepts  and  blocks  calls 
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in  Prison  Cells 


and  text  messages  sent  from  unauthorized 
cell  phones.  Prison  officials  in  Nevada 
are  asking  the  legislature  for  authority  to 
trace  cell  phone  calls  made  by  prisoners, 
while  a federal  law  passed  in  August  2010 
makes  possession  of  a cell  phone  in  federal 
prisons  a felony  offense. 

Yet  illegal  cell  phones  continue  to 
proliferate  in  prison  and  jail  cells  at  an 
alarming  rate,  and  officials  say  they  are 
being  used  to  arrange  escapes,  smuggle 
drugs  and  commit  other  criminal  acts. 
In  November  2010,  Oklahoma  prisoner 
Justin  Walker  used  a cell  phone  to  post 
photos  on  his  Facebook  page  that  showed 
drugs,  weapons  and  alcohol  in  his  cell. 
His  phone  was  seized  after  the  pictures 
were  brought  to  the  attention  of  prison 
officials,  and  he  was  placed  in  administra- 
tive segregation. 

“The  main  problem  is  [that]  cell 
phones  circumvent  the  monitoring  pro- 
cess,” said  California  prison  spokesman 
Paul  Verke.  “This  means  the  inmates  could 
have  unmonitored  communications  with 
outside  elements  and  that  poses  a major 
security  risk.  Second,  modern  cell  phones 
can  record  video  images,  conversations, 
and  they  can  access  the  Internet,  and  as 
such  are  a vehicle  for  inmates  to  poten- 
tially commit  crimes.” 

However,  just  as  prison  officials 
created  a demand  for  contraband  cell 
phones,  they  can  also  reduce  that  demand 
by  providing  reasonable  phone  rates  for 
prisoners  and  their  families.  But  since 
it  is  highly  unlikely  that  prison  systems 
will  voluntarily  give  up  their  profitable 
telephone  contract  kickbacks,  the  black 
market  for  cell  phones  behind  bars  will 
continue  to  grow.  They  can  also  crack 
down  on  their  corrupt  prison  staff  but 
that  too  is  very  unlikely.  Whether  at  the 
top  (the  prison  system  itself)  or  the  bot- 
tom (guards),  prisoners  are  seen  as  profit 
centers  to  be  monetized  and  exploited. 

“The  real  cost  of  a call  is  pennies,  but 
prisons  make  a huge  profit  from  inmate 
phones,”  noted  an  unidentified  ex-prisoner 
in  Florida.  “Most  inmates  can’t  afford 
to  stay  in  touch  with  family.  That  is  the 
root  cause  of  the  cell  phone  problem  in 
prisons.”  P 

Sources:  USA  Today,  Inland  Valley  Daily 
Bulletin,  New  York  Times,  http.Unewsok. 
com,  http:  I /blogs,  browardpalmbeach.  com 
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Abuse  and  Assaults  Continue  at  Pennsylvania  Jail 


An  attorney  representing  a pris- 
oner who  suffered  a near-fatal 
attack  by  another  prisoner  at  Pennsylva- 
nia’s Lackawanna  County  Prison  (LCP) 
has  claimed  that  the  incident  demon- 
strates a pattern  of  mistreatment  by  staff 
at  the  facility. 

Prisoner  Nicholas  Pinto,  29,  pleaded 
guilty  to  child  pornography  in  federal 
court  and  was  awaiting  sentencing  at  LCP 
He  was  derided  by  guards  and  prisoners 
due  to  the  nature  of  his  charges,  and 
placed  in  protective  custody. 

Pinto  kept  a diary  that  revealed 
he  endured  months  of  physical,  sexual 
and  mental  abuse.  The  diary  began  with 
his  incarceration  at  LCP  in  2008,  and 
chronicled  how  guards  made  him  stand 
naked  in  his  confinement  cell,  No.  4,  for 
hours  on  end  until  the  lights  went  out. 
“Can’t  sleep  in  freezing  cell,  naked,  cold 
concrete,  and  no  place  to  sit.  I stand  for  3 
or  4 days,”  Pinto  wrote. 

A guard  once  came  by  his  cell  and 
told  him,  “See  how  that  shit  works?”  At 
other  times,  guards  would  speak  to  Pinto 
over  the  PA  system,  saying,  “4-cell,  kill 
yourself.” 

A former  LCP  prisoner  interviewed 
by  the  Associated  Press  said  “he  saw 
guards  force  Pinto  to  strip  down  and 
stand  for  prolonged  periods  in  his  cell, 
stand  on  his  toes  while  parading  him 
naked  in  the  common  room,  slap  him 
hard  upside  the  head,  and  toss  his  meals 
in  the  garbage.” 


by  David  M.  Reutter 

Pinto’s  diary  also  detailed  how  he  was 
repeatedly  raped  by  a prisoner  he  called 
“the  silverback.”  “First  night  is  bleeding 
but  no  penetration,”  Pinto  wrote  while 
referring  to  the  rapist  by  name.  “The  next 
night  (and  never  again,  he  lies)  is  full-on 
jailhouse  Bubba.” 

Pinto  reported  the  rapes  to  authori- 
ties, said  Rev.  William  Pickard,  a Catholic 
priest  and  LCP’s  chaplain.  Pickard  wrote 
Lackawanna  County  Commissioners 
in  March  2010  to  complain  that  Pinto’s 
allegations  were  not  being  investigated, 
“resulting  in  additional  sexual  assaults 
and  continued  denial  of  medical  treat- 
ment.” Rev.  Pickard  feared  that  Pinto  was 
“a  likely  target  of  severe  institutional  re- 
taliation” due  to  his  outspokenness  about 
his  experiences  at  LCP. 

On  August  8,  2010,  Pinto  was  am- 
bushed by  another  prisoner,  Michael 
Simonson,  who  was  supposed  to  be 
in  lockdown.  As  Pinto  entered  his  cell 
block  from  the  recreation  area,  Simon- 
son knocked  him  down  and  stomped  on 
his  head  “with  all  his  weight”  at  least 
15  times,  according  to  a police  report. 
Pinto  was  left  lying  on  the  floor  with 
serious  brain  injuries  that  put  him  in 
a coma. 

“There’s  a pattern,  and  there’s  a mis- 
treatment,” said  attorney  Patrick  Rogan, 
who  was  retained  by  Pinto’s  family  to  file 
a lawsuit  against  Lackawanna  County. 
“What  does  it  arise  from?  Is  it  lack  of 
training,  or  not  enough  personnel,  or  just 


a bad  attitude  towards  inmates?” 

Rev.  Pickard  opined  that  malice  was 
involved.  “I  don’t  think  it  was  just  a mis- 
take. I think  there  was  something  more 
going  on  here,”  he  said.  The  chaplain  was 
prevented  from  visiting  Pinto  after  he  was 
taken  to  a hospital,  and  LCP  Warden 
Janine  Donate  reportedly  told  Pickard  it 
“would  be  better  if  he  didn’t  come”  to  see 
prisoners  at  the  facility.  [See:  PLN,  Sept. 

2010,  p.  10]. 

On  December  23,  2010,  Simonson 
pleaded  guilty  to  attempted  first-degree 
murder  as  a result  of  his  attack  on  Pinto. 
He  is  awaiting  sentencing.  Pinto,  who 
was  in  a coma  for  almost  three  months, 
has  been  transferred  to  a prison  medical 
facility  in  South  Carolina.  “He  is  awake 
and  conscious,  but  he  needs  help  with 
even  the  most  basic  activities  and  is 
suffering  from  the  brain  injury  and 
the  beating,”  stated  Dominic  Guerrini, 
Pinto’s  attorney. 

The  Pennsylvania  Department  of 
Corrections  issued  a report  in  October 
2010  that  found  around  30  violations 
of  state  law  related  to  operations  at 
LCP,  including  a lack  of  staff  train- 
ing and  failure  to  properly  inventory 
weapons  and  keys.  The  report  did  not 
address  Pinto’s  almost-fatal  beating 
or  how  LCP  staff  failed  to  prevent  the 
attack.  M 

Sources:  Associated  Press,  http:llcitizens- 
voice.  com,  httpillthetimes- tribune,  com 
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Fourth  Circuit  Vacates  Summary  Judgment  on  RLUIPA 
Haircut  Claim,  but  Case  Dismissed  on  Remand 


The  Fourth  Circuit  Court  of  Ap- 
peals vacated  a district  court’s 
decision  granting  summary  judgment  to 
officers  and  officials  with  the  South  Caro- 
lina Department  of  Corrections  (SCDC) 
after  they  forcibly  shaved  a prisoner’s 
head  in  contravention  of  his  religious 
beliefs.  The  prisoner,  Kevin  Smith,  a/k/a 
Bar-None  Royal  Blackness,  was  being 
housed  in  SCDC’s  Maximum  Security 
Unit  (MSU)  where  a grooming  policy 
requires  prisoners  “to  wear  close-cropped 
haircuts  for  security  reasons.”  Prisoners 
who  refuse  to  comply  with  the  policy  are 
given  forced  haircuts. 

Smith’s  attorney,  Cecily  Elizabeth 
Baskir  with  the  Georgetown  University 
Law  Center  in  Washington,  D.C.,  argued 
that  Smith,  a practicing  Rastafarian,  was 
unlawfully  subjected  to  forced  haircuts 
by  MSU  staff  in  violation  of  his  religious 
rights  under  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA). 
Smith  filed  his  initial  complaint  pro  se,  al- 
leging RLUIPA  violations  pursuant  to  42 
U.S.C.  §§  2000cc  to  2000cc-5.  The  district 
court  granted  summary  judgment  to  the 
defendants  and  Smith  appealed. 

RLUIPA  provides,  in  pertinent  part, 
that  “no  government  shall  impose  a sub- 
stantial burden  on  the  religious  exercise 
of  a person  residing  in  or  confined  to  an 
institution  ...  even  if  the  burden  results 
from  a rule  of  general  applicability,  unless 
the  government  demonstrates  that  imposi- 
tion of  the  burden  on  that  person  1)  is  in 
furtherance  of  a compelling  governmental 
interest;  and  2)  is  the  least  restrictive  means 
of  furthering  that  governmental  interest.” 

The  Court  of  Appeals  determined 
that  for  summary  judgment  to  be  granted 
on  Smith’s  RLUIPA  claim,  the  SCDC 
officials  had  the  burden  of  proving  a 
compelling  government  interest  was  be- 
ing advanced  by  requiring  Smith  to  cut 
his  hair,  and  that  a forced  haircut  was  the 
“least  restrictive”  means  of  furthering  that 
interest.  The  appellate  court  disagreed 
with  the  SCDC’s  argument  that  Smith’s  re- 
ligious practices  were  only  “incidentally” 
affected  by  the  MSU  grooming  policy,  as 
the  policy  required  him  to  “modify  his  be- 
havior and  violate  his  religious  beliefs.” 

Further,  the  SCDC’s  argument  that 
close-cropped  haircuts  were  necessary  “for 
security  reasons”  fell  short  of  explaining 
why  the  security  interest  was  compelling. 
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Even  granting  the  compelling  nature  of 
the  security  interest  in  regard  to  haircuts, 
the  SCDC  did  not  attempt  to  address  how 
the  haircuts  were  the  “least  restrictive” 
means  of  furthering  that  interest. 

The  Fourth  Circuit  concluded  that 
the  SCDC  had  failed  to  meet  its  burden  of 
proof  in  regard  to  Smith’s  RLUIPA  claim; 
therefore,  the  district  court’s  decision  grant- 
ing summary  judgment  to  the  defendants 
was  vacated  and  the  case  remanded  for 
further  proceedings.  See:  Smith  v.  Ozmint , 
578  F.3d  246  (4th  Cir.  2009). 

On  remand  the  district  court  again 


A federal  grand  jury  has  issued  a 
two-count  indictment  against 
two  businessmen  implicated  in  a kickback 
scheme  that  involved  prison  canteen  prof- 
its and  former  top-ranking  officials  with 
the  Florida  Department  of  Corrections 
(FDOC).  PLN  previously  reported  events 
related  to  this  story.  [See:  PLN,  Dec.  2006, 
pp.1,4]. 

The  indictment,  issued  on  June  29, 
2010,  charged  Edward  L.  Dugger  and 
Joseph  A.  Deere  with  conspiracy  to  pay 
kickbacks;  Dugger  also  was  charged  with 
extortion. 

Dugger  owned  several  businesses, 
but  at  issue  was  his  creation  of  American 
Institutional  Services  (AIS)  on  June  23, 
2004.  “The  sole  reason  his  [company] 
was  incorporated  was  to  serve  as  a sub- 
contractor for  Keefe  Commissary  in 
connection  with  its  contract  with  FDOC 
involving  prison  canteens,”  the  indictment 
alleges. 

The  best  way  to  get  that  business, 
Dugger  seems  to  have  concluded,  was  to 
buy  his  way  in.  He  began  when  he  took 
a trip  to  Nashville  in  August  2003  with 
then-FDOC  Secretary  James  Crosby, 
Crosby’s  sidekick  Allen  Clark,  and  other 
FDOC  officials  to  attend  an  American 
Correctional  Association  (AC A)  confer- 
ence. While  there,  Dugger  took  the  group 
to  a country  and  western  store  and  bought 
them  $1,000  in  clothes  and  boots. 

Dugger  also  solicited  Crosby  to  help 
one  of  his  companies  become  a vendor 
for  employee  insurance.  In  mid-2004,  he 
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granted  the  defendants’  motion  for  sum- 
mary judgment  on  Smith’s  RLUIPA 
claim,  finding  the  MSU  grooming  policy 
was  the  least  restrictive  means  to  further 
a compelling  governmental  interest;  the 
court  also  denied  Smith’s  motion  for  a pre- 
liminary injunction.  See:  Smith  v.  Ozmint, 
2010  WL  1071388  (Jan.  25,  2010). 

The  district  court’s  judgment  was  af- 
firmed on  appeal,  with  the  Fourth  Circuit 
holding  that  Smith’s  “arguments  [were] 
without  merit  or  support  in  the  record.” 
See:  Smith  v.  Ozmint,  2010  WL  3760233 
(Sept.  23,  2010). 


gave  Crosby  $1,000  for  “facilitating  the 
approval  of  Eddie  Dugger  Insurance  as  an 
approved  post-tax  payroll  deduction  ven- 
dor to  sell  various  types  of  insurance  to 
FDOC  employees”  and  “to  obtain  better 
access  than  other  vendors  to  meet  [with] 
FDOC  employees”  inside  state  prisons  to 
consummate  insurance  sales. 

Crosby  received  an  additional  $5,000 
in  May  2004  as  a kickback  from  Dugger. 
Crosby  gave  Clark  $1,000,  explaining  that 
Clark  would  have  to  take  full  responsibil- 
ity for  the  kickback  payments  if  they  ever 
came  to  light. 

A June  2004  meeting  between  Keefe 
Commissary  representatives  and  Dug- 
ger and  Deere  was  arranged  by  Crosby 
and  Clark.  The  meeting  resulted  in  a 
business  relationship  between  Keefe  and 
AIS,  which  allowed  AIS  to  “operate  the 
visiting  park  canteens  in  FDOC  prisons 
on  a primarily  cash  basis.”  It  was  later 
agreed  between  Dugger  and  Clark  that 
40%  of  the  revenues  generated  by  AIS 
as  a result  of  this  arrangement  would  be 
paid  to  Crosby. 

Crosby  approved  AIS  as  a subcon- 
tractor for  Keefe’s  contract  with  the 
FDOC  in  August  2004,  and  AIS  consum- 
mated the  subcontractor  relationship  on 
October  1 . The  first  kickback  was  paid  to 
Clark  on  November  20,  2004;  kickback 
payments  ranged  from  $1,000  to  $12,000 
and  totaled  $130,000. 

The  scheme  also  included  help- 
ing Keefe  executives.  On  October  10, 
2005,  AIS  issued  a $5,000  check  to  pay 
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Feds  Indict  Two  in  Florida  Prison 
Canteen  Kickback  Scheme 


a “personal  credit  card  bill  of  a Keefe 
Commissary  executive  as  a kickback  for 
that  individual’s  role  in  increasing  AIS’s 
commission  under  the  AIS  and  Keefe 
Commissary  subcontract  from  thirty  per- 
cent (30%)  to  thirty-eight  percent  (38%) 
of  sales.” 

The  extortion  charge  against  Dugger 
alleges  that  from  early  January  2009  until 
late  October  2009  he  obtained  Keefe  Cor- 
poration property  “by  the  wrongful  use  of 
actual  and  threatened  fear  of  economic 
loss  to  its  representative,”  identified  as 
“J.D.” 

The  indictment,  in  addition  to  car- 
rying criminal  sanctions,  seeks  forfeiture 
of  Dugger  and  Deere’s  assets  - includ- 
ing $2,350,122.75  in  proceeds  that  AIS 


obtained  from  its  subcontract  with  Keefe 
and  $102,019.11  confiscated  by  the  FBI 
during  a June  7, 2006  raid  of  AIS’s  offices. 
The  indictment  further  seeks  $76,473.51 
from  Dugger  individually. 

The  kickback  scheme  resulted  in 
Crosby  being  sentenced  to  8 years  in 
federal  prison,  while  Clark  received  31 
months.  [See:  PLN,  Dec.  2007,  p. 32] . 
Crosby  is  currently  serving  his  sentence 
at  a federal  prison  near  Pensacola.  The 
federal  prosecution  of  Dugger  and  Deere 
remains  pending,  with  a trial  date  sched- 
uled for  April  4,  2011.  See:  United  States 
v.  Dugger,  U.S.D.C.  (M.D.  Fla.),  Case  No. 
3:10-cr-00167-TJC-MCR.  Ft 

Additional  source:  St.  Petersburg  Times 


Head  of  Ohio  Juvenile  Facility  Fired 
Following  Complaints  of  Sexual  Harassment 


The  Ohio  Department  of  Youth 
Services  (ODYS)  said  in  a May 
2010  report  that  it  had  found  substantial 
evidence  to  validate  numerous  harassment 
charges  against  Thomas  Teague,  an  11- 
year  ODYS  employee,  which  justified  his 
immediate  firing. 

According  to  an  Associated  Press 
article,  female  employees  at  the  Circlev- 
ille  Juvenile  Correctional  Facility,  where 
Teague  served  as  superintendent,  told 
investigators  that  he  “made  comments 
to  them  in  classrooms,  touched  their  but- 
tocks, kissed  them  on  the  cheek,  and  often 
commented  on  their  clothes  and  weight 
loss,”  including  one  woman  who  claimed 
that  he  “grabbed  her  knee  under  the  table 
during  a staff  meeting.” 

Another  woman  alleged  that  Teague 
said  he  “would  like  to  spend  the  after- 
noon under  your  desk,”  while  a different 
female  employee  stated  he  wanted  to  do 
“sexual  things”  while  wearing  a Batman 
costume. 

Teague,  who  denied  the  charges, 
told  investigators  he  had  “tried  to  create 
a family  atmosphere  at  the  institution 
which  often  consisted  of  him  hugging 
female  staff  and  kissing  some  of  them,” 
though  such  acts  were  not  “sexual  or 
arousing.” 

The  ODYS  was  assisted  in  its  in- 
vestigation by  the  Ohio  State  Highway 
Patrol,  which  interviewed  witnesses  and 
conducted  polygraph  tests  on  Teague 
and  four  female  employees  who  made 
allegations  against  him.  The  polygraphs 
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indicated  that  Teague  was  being  deceptive 
while  his  accusers  were  not. 

According  to  Kim  Parsed,  spokes- 
woman for  the  ODYS,  “We  placed  Mr. 
Teague  on  administrative  leave  immedi- 
ately once  the  allegations  of  misconduct 
were  made  known.  The  decision  to  ter- 
minate him  was  in  line  with  the  agency’s 
zero  tolerance  for  abuse  of  any  kind  and 
promotes  the  otherwise  professional  envi- 
ronments of  our  offices  and  our  facilities.” 
Parsed  also  said  there  were  no  allegations 
of  misconduct  involving  youth  at  the  Cir- 
cleville  facility,  which  houses  male  juvenile 
offenders. 

After  a review  of  the  case,  city  pros- 
ecutor Gary  Kenworthy  decided  not  to 
bring  criminal  charges  against  Teague. 
“There  may  be  some  civil  issues  there 
as  far  as  sexual  harassment  charges,  but 
nothing  from  a criminal  standpoint,”  he 
stated. 

Teague,  41,  has  also  worked  as  an 
adjunct  professor  at  Ohio  Christian 
University.  The  university’s  president. 
Dr.  Mark  Smith,  said  Teague  has  never 
been  employed  directly  by  the  school  but 
occasionally  taught  a class  at  the  Circlev- 
ille  campus.  “As  soon  as  we  can  confirm 
details,  it  will  be  addressed  swiftly,  and  no 
inappropriate  behavior  will  be  tolerated,” 
Dr.  Smith  remarked. 

ODYS  named  Chris  D.  Baker,  Sr.  as 
superintendent  at  the  Circleville  facility  af- 
ter Teague  was  fired  on  May  26,  2010.  Ft 

Source:  Associated  Press 
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Virginia  Prisoner  Kills  Cellmate,  Requests  Death  Sentence 


6 6 T murdered  that  man  cold-blood- 
Aedly.  I planned  it,  and  I’m  gonna 
do  it  again,”  said  Virginia  state  prisoner 
Robert  Gleason,  Jr.,  40,  after  murdering 
his  cellmate,  Harvey  Gray  Watson,  Jr. 
“Someone  needs  to  stop  it.  The  only  way 
to  stop  me  is  to  put  me  on  death  row.” 

Watson  was  transferred  to  Wallens 
Ridge  State  Prison  on  April  23,  2009 
after  setting  fire  to  his  cell  at  Sussex  II 
State  Prison  the  previous  day.  On  May 
1,  2009,  prison  officials  moved  him  into 
Gleason’s  8-by-10-foot  cell.  Gleason  re- 
portedly begged  guards  and  counselors 
for  seven  days  to  move  Watson,  but  they 
never  did. 

Watson  talked  of  having  “drowned” 
two  television  sets  because  they  “had 
voodoo  in  them,”  Gleason  claimed.  Wat- 
son also  drank  his  own  urine  and  sang, 
screamed,  masturbated  and  engaged  in 
other  offensive  behavior.  Gleason  said  his 
cellmate  was  driving  him  crazy,  and  that 
he  was  going  to  snap. 

And  snap  he  did.  On  May  8,  2009, 
guards  found  Watson’s  bound,  gagged, 
beaten  and  strangled  corpse  in  Gleason’s 
cell.  “Wallens  Ridge  forced  my  hand,” 
Gleason  later  said.  Watson’s  death  went 
unnoticed  for  15  hours  because  guards 
had  falsified  their  population  counts,  in- 
cluding two  mandatory  standing  counts. 
Virginia  Department  of  Corrections 
spokesman  Larry  Traylor  declined  to 
comment,  other  than  to  say  two  guards 
were  disciplined  and  two  were  fired, 
though  one  of  the  terminated  guards  was 
reinstated  on  appeal. 

“You  can’t  be  upset  with  someone 
like  that,”  Gleason  said  of  his  victim.  “He 
needed  help.”  Indeed,  Watson  did  need 
help  - but  when  prisons  become  dumping 
grounds  for  the  mentally  ill  and  prison 
officials  refuse  to  heed  the  warnings  of 
a prisoner  who  begs  them  to  move  his 
cellmate  before  he  “snaps,”  this  is  what 
happens. 

Gleason  was  serving  a life  sentence 
before  he  killed  Watson,  and  fired  his 
attorneys  because  they  were  trying  to  pre- 
vent him  from  getting  the  death  penalty.  “I 
did  this.  I deserve  it,”  he  said.  “That  man, 
he  didn’t  deserve  to  die.” 

But  Gleason  apparently  decided  that 
someone  else  did  deserve  to  die.  He  was  in- 
dicted in  January  2011  for  the  July  28 , 20 1 0 
murder  of  prisoner  Aaron  Cooper  at  Red 
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by  Mark  Wilson 

Onion  State  Prison,  Virginia’s  supermax, 
where  Gleason  had  been  transferred  after 
killing  Watson.  Cooper  was  in  a separate 
recreation  cage  but  Gleason  allegedly  man- 
aged to  strangle  him  to  death. 

Gleason  pleaded  guilty  to  murdering 


Parts  of  the  story  are  familiar. 
In  late  August  2005,  Hurricane 
Katrina  hit  the  Gulf  Coast.  Floodwaters 
broke  the  levees  in  New  Orleans  and  the 
city  was  devastated — first  by  floods,  then 
by  a shamefully  underwhelming  response 
on  the  part  of  the  federal,  state,  and  lo- 
cal governments.  While  tourists  were 
picked  up  and  shipped  out,  poor  people 
of  color  and  prisoners  were  left  with  no 
food,  shelter,  or  support  in  the  aftermath. 
Some  sat  in  Orleans  Parish  Prison,  still  in 
lockdown,  as  the  waters  rose  inside  their 
cells.  In  the  years  to  follow,  the  situation 
worsened  for  many  and  improved  only  for 
those  who  could  afford  to  pay  their  own 
way  through  the  so-called  “recovery.” 

Parts  of  the  story  are  less  familiar. 
In  the  aftermath  of  Hurricane  Katrina, 
groups  ranging  from  young  public  school 
students  to  Palestinian  and  Vietnamese 
communities  organized  for  the  right  to 
play  a part  in  rebuilding  the  city.  New 
projects  arose,  providing  services  ranging 
from  women’s  healthcare  to  expunging 
criminal  records,  fighting  for  public  hous- 
ing, defending  New  Orleans’  historic  black 
culture,  and  creating  alternatives  to  the 
brutal  and  racist  criminal  legal  system  in 
New  Orleans  Parish.  Although  the  long- 
term demands  of  these  organizations  were 
too  often  quashed,  the  stories  of  those 
who  fought  back  after  Katrina  are  as  pre- 
cious as  they  are  little-known. 

Luckily  for  us,  writer  and  activist  Jor- 
dan Flaherty  was  there.  And  Flaherty  was 
not  in  New  Orleans  to  observe  or  cover  a 
story — he  was  there,  in  2005  and  in  the 
years  that  followed,  because  he  lives  there. 
He  was  one  of  the  people  who  did  not 
evacuate  during  the  storm,  and  literally 
watched  from  a rooftop  as  New  Orleani- 
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Watson,  withdrew  the  plea,  then  reinstated 
his  guilty  plea.  He  is  scheduled  to  be  sen- 
tenced on  February  22,  2011. 

Sources:  Associated  Press,  www.  truecrim- 
ereport.  com,  www.  wtopnews.  com 


ans  were  abandoned  by  the  government 
and  smeared  by  the  media  as  “looters” 
and  criminals.  He  was  one  of  the  people 
to  seek  out  and  record  the  stories  of  those 
trapped  in  prisons  with  no  charges  and  no 
trial  for  weeks,  months,  and  even  years 
after  Katrina.  He  was  one  of  the  rare 
people  to  expose  the  continuing  torture  of 
political  prisoners  at  Angola  Penitentiary, 
the  targeting  of  transgender  women  as 
sex  criminals,  and  the  outrageously  lousy 
defense  lawyers  who  did  little  to  help 
poor  New  Orleanians  after  the  storm, 
sometimes  sleeping  through  their  own 
court  appearances.  He  was  also  the  first 
journalist  to  report  nationally  on  the  story 
of  the  group  of  young  men  from  rural 
Louisiana  who  came  to  be  known  as  the 
Jena  6.  These  young  African-American 
men  were  arrested  for  attempted  murder 
after  a fight  erupted  at  school  in  response 
to  white  students  hanging  nooses  from  a 
tree  in  the  schoolyard;  they  have  since  had 
their  charges  dropped  or  reduced,  largely 
due  to  a surge  of  national  attention. 

Floodlines  begins  with  a firsthand 
account  of  Flaherty’s  experience  directly 
after  Hurricane  Katrina,  and  proceeds  to 
weave  together  personal  accounts,  cultural 
history,  detailed  records  of  activist  work, 
and  reflective  analysis.  The  chapters  cover 
education,  immigration,  prisoner  organiz- 
ing, housing  rights,  cultural  activism,  and 
the  workings  behind  the  displacement  and 
disillusionment  of  so  many  New  Orleani- 
ans. As  he  shares  these  stories,  he  is  clear 
about  his  own  privilege  as  both  a white 
person  and  as  a journalist.  While  Flaherty 
is  not  afraid  to  editorialize  and  criticize, 
a tone  of  both  humility  and  commitment 
permeates  Floodlines. 

In  his  chapter  on  prisons,  Flaherty  is 
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characteristically  straightforward  about 
his  view:  “Prison  makes  us  all  less  free — by 
breaking  up  families  and  communities,  by 
dehumanizing  the  imprisoned  both  during 
and  after  their  sentences,  by  perpetuating 
a cycle  of  poverty,  and  by  making  all  citi- 
zens complied  in  the  incarceration  of  their 
fellow  human  beings.”  Louisiana  has  the 
highest  incarceration  rate  in  the  United 
States,  and  the  threat  of  incarceration 
is  a constant  part  of  life  for  many  black 
New  Orleanians.  Flaherty  paints  a vivid 
picture  of  the  “cradle-to-prison  pipeline,” 
the  process  by  which  impoverished  young 
people  of  color  are  funneled  towards  a 
life  in  prison  virtually  from  the  time  of 
birth.  As  organizer  Robert  Goodman 
puts  it,  “Every  time  a black  child  is  born 
in  Louisiana,  there’s  already  a bed  waiting 
for  him  at  Angola  State  Prison.” 

Goodman  is  part  of  a new  or- 
ganization called  Safe  Streets/Strong 
Communities.  Founded  in  2006,  the 
group  interviewed  over  a hundred  people 
who  had  been  locked  up  prior  to  Katrina. 
Flaherty  says  that  when  he  heard  some 
of  their  stories,  he  “felt  a chill.”  The 
stories  included  children  abandoned  in 
lock-down  during  and  after  the  storm;  the 
warehousing  of  massive  groups  of  people 
in  open  yards  with  no  food,  shelter,  or 


space  to  defecate;  and  a public  defender’s 
office  so  inept  that  even  a Criminal  Dis- 
trict Court  Judge  called  it  “unbelievable, 
unconstitutional,  totally  lacking  the  basic 
professional  standards  of  legal  represen- 
tation, and  a mockery  of  what  a criminal 
justice  system  should  be  in  a western 
civilized  nation.”  Katrina  opened  up  space 
for  increased  policing  and  militarization 
even  as  the  city  slashed  funds  for  indigent 
defense  and  social  services. 

While  exposing  injustice  is  a part 
of  Flaherty’s  thrust,  Floodlines  does  not 
come  across  as  a shocking  expose,  the 
kind  of  thing  that  flashes  across  television 
screens  for  a day  or  two  and  then  disap- 
pears, leaving  a sense  of  powerlessness  in 
its  trail.  Instead,  the  book  reveals  how  the 
events  we  see  unfolding  in  the  news  are 
part  of  a complex  history  of  black  cultures 
of  resistance  dating  all  the  way  back  to  the 
beginnings  of  slavery  in  the  south.  Taken 
all  together,  Floodlines  is  a hopeful,  reveal- 
ing account  of  five  years  of  hardship  and 
displacement.  Outsiders  and  insiders  alike 
will  benefit  from  Flaherty’s  uniquely  per- 
sonal and  unabashedly  political  account 
of  some  of  the  most  important  untold 
stories  of  our  time.  Floodlines  is  available 
from:  Haymarket  Books,  RO.  Box  180165, 
Chicago,  IL  60618.  P 


$240,001  Verdict  in  Boston  Jail  Beating  Suit 

by  Brandon  Sample 


On  February  23,  2009,  a federal 
jury  returned  a $240,001  verdict 
in  favor  of  a man  who  was  violently  beaten 
by  a guard  at  the  Suffolk  County  House 
of  Correction  (SCHC). 

Rodney  Chaney  ended  up  at  the 
SCHC  in  August  of  1998  after  he  was 
sentenced  to  30  days  in  jail  for  a traffic 
violation. 

During  booking  James  Coughlin,  a 
guard  at  SCHC,  apparently  called  Chaney 
“stupid.”  Chaney  told  Coughlin  that  he 
did  not  appreciate  the  comment,  and 
Coughlin  told  Chaney  in  response  that 
he  would  see  Chaney  later. 

Twenty  minutes  passed  and  Cough- 
lin returned  with  other  guards,  entered 
Chaney’s  cell,  stripped  and  handcuffed 
Chaney,  and  “then  violently  beat  and 
kicked  him  causing  severe  personal  in- 
jury,” Chaney’s  federal  civil  rights  suit 
states.  Chaney  was  then  “kept  naked  in 
a cell  in  the  booking  area  where  the  tem- 
perature was  reduced  to  an  intolerably 


cold  temperature.” 

Chaney’s  suit  alleged  violations  of  the 
Eighth  Amendment’s  ban  on  “cruel  and 
unusual  punishment,”  as  well  as  assault 
and  battery.  The  suit  was  initially  filed  as 
a class  action  in  2002  with  several  dozen 
prisoners  who  had  been  beaten  and  abused 
in  the  jail. 

Following  a jury  trial  in  the  matter, 
the  jury  returned  a special  verdict  find- 
ing that  Coughlin  had  violated  Chaney’s 
Eighth  Amendment  rights,  and  committed 
assault  and  battery. 

The  jury  awarded  Chaney  $170,001 
in  compensatory  damages,  and  $70,000 
in  punitive  damages.  Chaney  was  repre- 
sented by  Michael  G.  Large  of  Berman, 
Devalerio,  Pease,  Tobacco,  Burt  & Pucillo, 
a Boston  area  firm.  Additional  representa- 
tion was  provided  by  Theodore  Goguen, 
Jr.  of  Goguen,  McLaughlin,  Richards, 
& Mahoney,  also  of  Boston.  See:  Allen 
v.  Rouse,  U.S.D.C.  (D.  Mass.),  Case  No. 
OO-cv-10981-RWZ.  H 
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New  York  City  Pays  $9.9  Million  to  Settle 
Wrongful  Conviction  Suit 


The  City  of  New  York  will  pay 
$9.9  million  to  a man  who  was 
wrongfully  accused,  arrested,  convicted 
and  imprisoned  as  the  result  of  actions 
by  disgraced  former  New  York  City  police 
detective  Louis  J.  Eppolito,  who  is  now 
serving  a life  sentence  plus  100  years  for 
mob-related  activities. 

In  a lawsuit  filed  in  2006  by  the  New 
York  firm  of  Neufeld,  Scheck  & Brustin, 
former  prisoner  Barry  Gibbs,  62,  alleged 
that  his  case  arose  “from  one  of  the  most 
serious  incidents  of  police  misconduct 
in  the  history  of  the  New  York  City  Po- 
lice Department.”  According  to  Gibbs’ 
complaint,  since  his  arrest  in  1986  for 
murdering  a prostitute  he  had  “consis- 
tently maintained  his  innocence,  worked 
tirelessly  throughout  his  wrongful  incar- 
ceration to  clear  his  name,  and  in  2005  was 
finally  vindicated  when,  in  response  to  a 
joint  motion  filed  by  the  Kings  County 
District  Attorney,  his  conviction  was  va- 
cated and  he  was  released  from  prison.” 
He  had  served  nineteen  years. 

Also  named  in  Gibbs’  federal  lawsuit 
were  police  detectives  James  Fairchild, 
Louis  Rango,  John  Mulddon  and  Anthony 
Marra.  In  settling  the  case,  the  City  of  New 
York  did  not  admit  fault  but  nonetheless 
agreed  to  pay  the  largest  individual  settle- 
ment the  city  had  ever  paid,  according  to 
Connie  Pankratz,  a spokeswoman  with  the 
New  York  City  Law  Department. 

Eppolito  and  another  former  police 
officer,  Stephen  Caracappa,  were  indicted 
on  federal  racketeering  charges  in  2005; 
they  were  accused  of  being  on  the  payroll 
of  the  Luchese  crime  family  to  com- 
promise department  investigations  and 
participate  in  mob  killings.  Caracappa 
and  Eppolito  were  implicated  in  at  least 
eight  gangland  murders.  Gibbs’  original 
case  file  was  found  at  Eppolito’s  home  in 
Las  Vegas,  where  he  had  taken  it  without 
permission,  and  a key  witness  in  Gibbs’ 
case  told  investigators  that  Eppolito  had 
forced  him  to  falsely  identify  Gibbs. 

According  to  Gibbs’  lawsuit,  these 
“revelations  are  only  the  tip  of  an  iceberg 
of  pervasive  police  misconduct  which  was 
committed  by  defendant  Eppolito  and  oth- 
ers,” and  such  misconduct  was  “condoned 
and  facilitated  by  a climate  of  grossly  in- 
adequate supervision  within  the  ranks  of 
the  [Police]  Department.”  Gibbs  further 
alleged  that  “[a]s  early  as  1984,  supervisors 
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at  the  highest  levels  of  the  New  York  City 
Police  Department  had  actual  or  construc- 
tive knowledge  that  defendant  Eppolito 
not  only  regularly  employed  improper  and 
illegal  tactics  in  the  course  of  criminal  in- 
vestigations, but  also  had  active  ties  to  New 
York  organized  crime  figures.” 

Eppolito,  one  of  the  city’s  most 
decorated  police  officers,  was  the  son 
of  a Gambino  crime  family  member 
known  as  “Fat  the  Gangster”;  his  uncle, 
a Gambino  captain,  was  called  “Jimmy 
the  Clam.”  Ironically,  Eppolito  wrote  an 
autobiography  in  1992  titled  Mafia  Cop: 
The  Story  of  an  Honest  Cop  Whose  Family 
was  the  Mob.  He  had  small  acting  roles  in 
a number  of  movies,  including  Goodfellas. 
Caracappa  moved  to  Las  Vegas  following 
his  retirement  from  the  police  force,  and 
worked  as  the  assistant  chief  of  security 
at  the  CCA-operated  Southern  Nevada 
Women’s  Correctional  Facility. 


A study  by  the  Equal  Justice 
Initiative,  a non-profit  legal  orga- 
nization based  in  Montgomery,  Alabama, 
has  found  widespread  discrimination  in 
jury  selection  in  the  states  of  Alabama, 
Arkansas,  Florida,  Georgia,  Louisiana, 
Mississippi,  South  Carolina  and  Tennes- 
see. The  discriminatory  practices  appear 
to  be  most  prevalent  in  serious  criminal 
cases,  including  capital  cases. 

The  study,  published  in  August  2010, 
“uncovered  shocking  evidence  of  racial 
discrimination  in  jury  selection  in  every 
state.  We  discovered  majority-black  coun- 
ties where  capital  defendants  nonetheless 
were  tried  by  all-white  juries.  We  found 
evidence  that  some  prosecutors  employed 
by  state  and  local  governments  actually 
have  been  trained  to  exclude  people  on 
the  basis  of  race  and  instructed  on  how 
to  conceal  their  racial  bias.” 

The  Civil  Rights  Act  of  1875  out- 
lawed race-based  discrimination  in  jury 
selection,  but  the  Equal  Justice  Initia- 
tive found  that  “135  years  later  illegal 
exclusion  of  racial  minorities  persists.” 
Although  the  U.S.  Supreme  Court  limited 
the  discriminatory  use  of  peremptory  ju- 
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Gibbs  attended  Eppolito  and  Caraca- 
ppa’s  sentencing  hearing  in  federal  court, 
and  was  escorted  out  of  the  courtroom  for 
yelling,  “Do  you  remember  me?  I'm  the 
guy  you  put  away  for  19  years!” 

Following  his  settlement  with  the  city, 
Gibbs  said,  “I’m  surviving  in  this  world 
out  here.  It’s  not  easy  readjusting  to  this 
life.  Computers,  phones,  cars,  everything  - 
it  was  overwhelming  to  me  when  I first  got 
out.  Now  I just  flow  with  it.”  Thanks  to 
the  almost  $10  million  settlement  reached 
in  June  2010,  his  readjustment  after  19 
years  of  wrongful  incarceration  should 
flow  a lot  easier.  Gibbs  had  previously 
received  a separate  $1.9  million  settlement 
from  the  State  of  New  York.  See:  Gibbs  v. 
City  of  New  York,  U.S.D.C.  (E.D.  NY), 
Case  No.  l:06-cv-05112-ILG-VVP. 

Additional  sources:  New  York  Times, 
Review  Journal 


ror  strikes  in  Batson  v.  Kentucky,  476  U.S. 
79  (1986),  the  court’s  refusal  to  apply  its 
ruling  retroactively  resulted  in  the  execu- 
tion of  death  row  prisoners  convicted  by 
all-white  juries  where  jurors  were  excluded 
on  the  basis  of  race.  Other  condemned 
prisoners  still  face  capital  punishment 
after  being  convicted  and  sentenced  by 
juries  that  were  arguably  selected  in  a 
discriminatory  manner. 

According  to  the  study,  most  “state 
appeals  courts  have  reversed  convictions 
where  there  is  clear  evidence  of  racially 
discriminatory  jury  selection.  However,  by 
frequently  upholding  convictions  where 
dramatic  evidence  of  racial  bias  has  been 
presented,  appellate  courts  have  failed 
to  consistently  and  effectively  enforce 
anti-discrimination  laws  and  adequately 
deter  the  practice  of  discriminatory  jury 
selections.” 

In  all  of  the  states  studied  except 
Tennessee,  where  the  courts  have  never 
granted  Batson  relief  in  a criminal  case, 
it  is  recognized  that  problems  continue 
with  racially-biased  jury  selection.  The 
Mississippi  Supreme  Court  concluded  in 
2007  that  “racially  profiling  jurors  and 
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Study  Finds  Discriminatory  Jury 
Selection  in  Southern  States 

by  Derek  Gilna 


...  racially  motivated  jury  selection  [are] 
still  prevalent  twenty  years  after  Batson 
was  handed  down.”  The  court  threat- 
ened to  change  its  system  of  peremptory 
juror  challenges  if  the  situation  did  not 
improve. 

The  Equal  Justice  Initiative  wrote  that 
“Florida  has  crafted  unique  provisions 
under  its  own  state  laws  to  protect  jurors 
from  racial  discrimination,  [and]  is  more 
protective  than  federal  anti-discrimination 
laws  in  several  respects.” 

Recent  cases  such  as  Snyder  v.  Loui- 
siana, 552  U.S.  472  (2008)  indicate  that 
racial  bias  still  exists  in  many  cases  but 
that  courts  are  becoming  more  attentive. 
In  Georgia,  however,  the  “courts’  willing- 
ness to  uphold  [jcn'or]  strikes  based  upon 
residence  in  a particular  neighborhood,  a 
perceived  lack  of  education,  or  a perceived 
lack  of  employment  history  provides 
a shield  for  prosecutors  to  strike  poor 
people  [from  juries]  ....  Arkansas  courts 
have  upheld  strikes  of  African  Americans 
based  on  a prosecutor’s  descriptions  of  the 
jurors’  demeanor,  body  language,  tone, 
or  other  amorphous  characteristic  which 
cannot  be  disproved  by  the  record.” 

According  to  the  Equal  Justice  Ini- 
tiative, progress  in  Alabama  and  South 
Carolina  has  been  uneven.  Neither  state 
has  uniformly  granted  judicial  relief 
in  cases  where  a prosecutor  used  all  or 
almost  all  of  his  peremptory  strikes  to 
exclude  minorities.  In  both  states  - and 
indeed  in  all  of  the  states  studied  - the 
Batson  decision  is  often  poorly  enforced, 
resulting  in  widespread  injustice. 

The  study  made  various  recommen- 
dations to  reverse  such  discriminatory  jury 
selection  practices,  including: 

(1)  Enforce  all  anti-discrimination 
laws  to  prevent  racially-biased  jury  selec- 
tion, especially  in  serious  criminal  cases 
and  capital  cases; 
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(2)  Batson  should  be  applied  retroac- 
tively to  death  row  prisoners  and  others 
with  lengthy  sentences  whose  convictions 
or  death  sentences  were  the  product  of 
racially-biased  jury  selection,  but  whose 
cases  have  not  been  reviewed  because  they 
predate  1986; 

(3)  Remove  procedural  bars  and  tech- 
nical defaults  that  shield  racially-biased 
conduct; 

(4)  Hold  accountable  prosecutors 
who  have  engaged  in  racially-discrimina- 
tory  practices; 

(5)  The  U.S.  Justice  Department 
should  enforce  18  U.S.C.  § 243,  which 
prohibits  racial  discrimination  in  jury 
selection,  and  pursue  actions  against 
district  attorneys  and  their  offices  when 
they  have  a history  of  racially-biased 
conduct; 

(6)  States  should  provide  remedies  to 
people  called  for  jury  service  who  are  il- 
legally excluded  based  on  their  race; 

(7)  The  public  should  monitor  court 
proceedings  to  help  eliminate  racially- 
biased  jury  selection; 

(8)  The  public  should  question  their 
local  district  attorneys  about  their  jury 
selection  policies; 

(9)  States  should  strengthen  their 


policies  and  procedures  to  help  elimi- 
nate racial  profiling  in  the  jury  selection 
process; 

(10)  Reviewing  courts  should  aban- 
don the  doctrine  of  “absolute  disparity” 
as  a measure  of  underrepresentation  of 
minority  groups  and  utilize  more  accurate 
measures,  such  as  comparative  disparity, 
to  prevent  underrepresentation  of  minori- 
ties on  juries. 

Finally,  the  courts,  bar  associations, 
criminal  defense  bar  and  state’s  attorneys 
should  be  trained  to  recognize  and  elimi- 
nate the  practice  of  discriminatory  jury 
selection  in  the  jurisdictions  where  that 
practice  still  occurs. 

“We  sincerely  hope  that  everyone 
committed  to  the  fair  administration 
of  law  will  join  us  in  seeking  an  end  to 
racially  discriminatory  jury  selection,” 
stated  Bryan  A.  Stevenson,  executive 
director  of  the  Equal  Justice  Initiative. 
“This  problem  has  persisted  for  far  too 
long,  and  respect  for  the  law  cannot  be 
achieved  until  it  is  eliminated  and  equal 
justice  for  all  becomes  a reality.”  P 

Source:  “ Illegal  Racial  Discrimination 
in  Jury  Selection:  A Continuing  Legacy,” 
Equal  Justice  Initiative  ( August  2010) 
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"Every  case  I take  is  given  compassionate,  thorough 
and  vigorous  representation  with  one  goal  in  mind  - 
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Michigan  Prison  Doctor  Liable  for  Late  Prostate  Cancer  Diagnosis 


The  Sixth  Circuit  Court  of  Appeals 
has  held  that  a prisoner  stated 
sufficient  facts  to  defeat  dismissal  of  his 
claim  alleging  a prison  doctor  was  delib- 
erately indifferent  to  his  serious  medical 
needs.  However,  the  appellate  court  af- 
firmed judgment  in  favor  of  three  other 
doctors  named  as  defendants  in  the  suit. 

Before  the  Sixth  Circuit  was  the  ap- 
peal of  Michigan  prisoner  James  Scott, 
who  claimed  that  four  doctors  were  delib- 
erately indifferent  in  connection  with  his 
diagnosis  of  and  treatment  for  prostate 
cancer. 

Scott  was  advised  in  March  2002  by 
Dr.  Nitin  Ambani  that  he  had  an  elevated 
prostate  specific  antigen  (PSA),  indicating 
possible  prostate  cancer.  A biopsy  did  not 
find  cancer.  Dr.  Ambani  failed  to  follow 
policy  of  placing  Scott  in  a “chronic  care 
clinic”  and  putting  him  on  a therapeutic 
diet,  and  Scott  later  came  under  the  care 
of  Dr.  Ardeshir  Faghihnia,  who  denied 
him  an  annual  health  screening  in  2002 
and  refused  additional  cancer  testing  and 
lab  work  at  his  2003  screening. 

An  October  2005  screening  revealed 
an  elevated  PSA  level.  A second  biopsy 
by  Dr.  Ambani  revealed  prostate  cancer, 
which  was  treated  by  Dr.  Molly  Sullivan. 
Despite  Scott’s  requests  on  religious 
grounds  to  ensure  that  his  seminal  vesicle 
was  not  exposed  to  radiation,  such  expo- 
sure occurred. 

When  his  radiation  treatment  was 
complete,  Scott  came  under  the  care  of 
Dr.  Audberto  Antonini.  In  February  2006, 
Scott  developed  a hard  testicular  lump 
that  caused  him  great  pain.  Dr.  Antonini 
denied  Scott’s  requests  to  see  Dr.  Sullivan 
and  his  requests  for  pain  medication,  and 
instead  ordered  a colonoscopy. 

When  Scott  reported  to  a nurse  in 
May  2006  that  he  had  a lump  on  his  eyelid 
and  was  still  in  great  pain  from  the  testicu- 
lar lump.  Dr.  Antonini  told  the  nurse  he 
did  not  have  time  to  examine  Scott.  A June 
2006  colonoscopy  indicated  that  Scott’s 
previous  pain  was  due  to  radiological 
effects  of  the  cancer  treatment  that  had 
dissipated.  Finally,  in  August  2006,  Dr. 
Antonini  used  an  ultrasound  to  examine 
the  testicular  lump,  finding  it  was  caused 
by  a cyst  that  had  burst. 

Scott  hied  suit  in  January  2007,  and  the 
district  court  granted  motions  to  dismiss 
by  Drs.  Faghihnia,  Antonini  and  Ambani. 
The  court  also  granted  Dr.  Sullivan’s  sum- 
mary judgment  motion.  Scott  appealed. 

February  2011 


The  Sixth  Circuit  agreed  that  the 
claim  against  Dr.  Ambani,  which  was 
based  on  events  occurring  in  2002,  was 
barred  by  Michigan’s  three-year  statute 
of  limitations.  Additionally,  the  failure 
to  timely  hie  administrative  grievances  re- 
quired dismissal  of  Scott’s  claims  against 
Dr.  Faghihnia.  And  since  Dr.  Sullivan 
worked  for  the  University  of  Michigan 
and  not  the  DOC,  she  was  not  a state  actor 
for  § 1983  purposes. 

The  claim  against  Dr.  Antonini, 
however,  was  improperly  dismissed  by 
the  district  court.  The  Sixth  Circuit  found 
that  Scott’s  allegations  demonstrated  Dr. 
Antonini  was  aware  he  had  been  recently 


On  March  16,  2010,  New  York 
City  agreed  to  settle  a long- 
standing class-action  lawsuit  challenging 
the  strip  search  policy  used  in  the  city’s 
jails.  The  settlement  was  for  over  $33 
million,  which  included  an  estimated  $3 
million  in  attorney  fees. 

The  suit  originated  as  a class-action 
civil  rights  complaint  hied  pursuant  to  42 
U.S.C.  § 1983  by  female  pretrial  detainees 
who  were  strip-searched  and  subjected  to 
nonconsensual  gynecological  examina- 
tions upon  their  admission  to  the  Rikers 
Island  jail  in  New  York  City.  The  lawsuit 
was  later  amended  to  expand  the  class 
to  include  male  prisoners  and  all  pretrial 
detainees  strip-searched  under  the  Prior 
Admission  Policy  of  the  New  York  City 
Department  of  Corrections  (NYCDOC), 
plus  all  newly-admitted  female  detainees 
who  were  subjected  to  nonconsensual 
gynecological  exams. 

In  2002,  a week  after  the  lawsuit  was 
hied,  the  city  revised  its  intake  policy  and 
purportedly  abandoned  its  policy  to  strip 
search  misdemeanor  pretrial  detainees. 
The  district  court  considered  narrowing 
the  class  to  specifically  exclude  people 
arrested  for  felonies,  weapons  charges  or 
drug  charges.  Detainees  who  had  been 
arrested  for  non-felony  drug  or  weapons 
charges  moved  to  intervene.  Nonetheless, 
the  district  court  decided  to  narrow  the 
class.  On  July  21,  2005,  the  court  gave 
preliminary  approval  to  a settlement  for 
the  narrowed  class  that  awarded  each 
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treated  for  testicular  cancer  and  had  severe 
leg  and  back  pain,  as  well  as  a testicular 
lump  that  was  hard  and  painful.  A trier 
of  fact  could  find  that  Dr.  Antonini’s 
failure  to  treat  the  pain  with  medication 
and  refusal  to  examine  the  lump  for  three 
months  exposed  Scott  to  “undue  suffering 
or  the  threat  of  tangible  residual  injury.” 
As  such,  Scott  stated  a claim  of  deliberate 
indifference  against  Antonini. 

The  district  court’s  judgment  was 
therefore  affirmed  in  part  and  reversed  in 
part,  and  the  case  remanded  to  proceed 
on  Scott’s  claims  involving  Dr.  Antonini. 
See:  Scott  v.  Ambani,  586  F.3d  219  (6th 
Cir.  2009). 


class  member  between  $750  and  $1,000. 
The  plaintiffs’  request  for  an  injunction 
was  denied  based  on  the  NYCDOC’s 
representation  that  its  strip  search  policy 
had  been  changed.  See:  McBean  v.  City  of 
New  York,  233  F.R.D.  377  (S.D.  NY  2006) 
[PLN,  March  2006,  p.  1 7] . 

The  interveners  continued  litigating, 
and  their  discovery  requests  revealed  that 
the  NYCDOC  had  never  implemented 
the  2002  policy  changes  and  was  still 
conducting  strip  searches  and  gyneco- 
logical examinations.  The  intervener 
plaintiffs  were  detainees  who  had  been 
strip  searched  or  who  received  involun- 
tary gynecological  exams  but  were  not 
covered  by  the  2005  settlement  because 
the  incidents  occurred  after  the  NYCDOC 
claimed  to  have  changed  its  policy  or  be- 
cause they  were  arrested  for  non-felony 
drug  or  weapons  charges. 

The  intervener  suit  included  two 
classes  of  detainees.  The  first  was  non- 
felony detainees  admitted  into  custody 
after  arraignment  between  July  2002  and 
October  2007.  The  second  class  consisted 
of  detainees  admitted  after  arraignment 
between  July  15,  1999  and  July  22,  2002 
on  a non-felony  drug  or  weapons  charge 
who  did  not  receive  a monetary  payment 
as  a result  of  the  2005  settlement  agree- 
ment. Excluded  from  both  classes  were 
those  detainees  who  were  simultaneously 
admitted  for  a felony,  parole  violation, 
outstanding  felony  warrant,  violation  of 
felony  probation,  a city  sentence  of  less 
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$33  Million  Settlement  in  New  York  City 
Jails  Strip  Search  Class- Action 

by  Matt  Clarke 


than  one  year  or  who  were  already  serving 
a state  sentence. 

The  $33  million  settlement  was  cal- 
culated assuming  that  only  10%  to  15% 
of  the  class  would  apply  for  settlement 
compensation.  Class  members  who  were 
subjected  to  strip  searches  will  receive 
between  $1,800  and  $2,900  each  depend- 
ing on  how  many  members  apply  for 
compensation.  Additionally,  18  plaintiffs 
who  were  strip-searched  after  October  4, 
2007  must  be  paid  the  same  amount  as  the 
class  members,  but  that  amount  must  be 
paid  separately  by  the  city  and  not  from 
the  $33  million  class  fund. 

Pretrial  detainees  who  were  subjected 
to  involuntary  gynecological  exams  are 
entitled  to  receive  $20,000  each.  Those 
awards,  plus  $8,000  service  awards  to  the 
eight  named  plaintiffs  and  the  costs  of  the 
settlement  administrator  will  come  out 
of  a $4  million  portion  of  the  settlement. 
The  remainder,  an  estimated  $3  million, 
will  be  paid  to  class  counsel  as  attorney 
fees.  This  is  in  addition  to  the  $802,308.51 
in  attorney  fees  previously  paid  to  class 
counsel. 

The  plaintiffs’  lead  attorney,  Richard 
D.  Emery  of  New  York  City,  emphasized 
that  the  unconstitutionality  of  strip- 
searching people  accused  of  minor  crimes 
had  been  settled  law  in  the  Second  Circuit 
since  1986. 

“The  city  knew  this  was  illegal  in 
1986,  they  said  it  was  illegal  and  they 
[claimed  to  have]  stopped  in  2002,  and 
they  continued  to  pursue  this  illegal 
practice  without  justification,”  he  said. 
“We  hope  this  settlement  constitutes  some 
semblance  of  justice.” 


In  addition  to  the  2005  settlement, 
which  cost  the  city  millions  of  dollars, 
New  York  had  settled  a similar  lawsuit  in 
2001  involving  over  50,000  people  who 
were  strip  searched  while  awaiting  arraign- 
ment, at  a cost  of  nearly  $40  million.  Why 
then,  one  must  ask,  did  the  NYCDOC 
continue  its  illegal  strip  search  policy  and 
even  lie  to  a federal  court  about  having 
changed  that  policy? 

“I  don’t  know  why  it  was  done,”  said 
Emery,  “but  it  seems  like  it  was  a punish- 
ment, a way  of  showing  the  inmates  who 
was  in  charge.” 

Mariann  Meier  Wang,  another  attor- 


The  Supreme  Court  of  Texas  has 
held  that  a prisoner  who  submits 
a hand-typed  copy  of  the  prison  griev- 
ance decision  he  received  adequately 
meets  the  requirements  of  Chapter  14, 
Texas  Civil  Practice  and  Remedies  Code 
(TCPRC). 

Michael  Lou  Garrett,  a Texas  state 
prisoner,  filed  a prison-related  lawsuit  in 
state  district  court.  Because  he  filed  the 
pro  se  suit  in  forma  pauperis,  Garrett’s 
case  was  subject  to  the  provisions  of 
TCPRC  § 14.005(a)(2),  which  required 
that  he  file  with  the  court  “a  copy  of 
the  written  decision  from  the  grievance 
system.” 

Texas  prisoners  have  no  access  to 
photocopiers.  Therefore,  Garrett  hied  a 
hand-typed,  verbatim  copy  of  the  griev- 


ney  for  the  plaintiffs,  said  the  $33  million 
settlement  was  historic  and  referred  to  the 
illegal  strip  searches  as  a “form  of  mass 
humiliation.” 

“Given  the  financial  constraints  the 
city  is  facing,  there  must  have  been  very 
bad  facts  [in  the  case]  for  them  to  settle  for 
this  amount,”  noted  Daniel  C.  Richman, 
a former  federal  prosecutor  who  teaches 
at  Columbia  Law  School.  See:  McBean 
v.  City  of  New  York , U.S.D.C.  (S.D.  NY), 
Case  No.  02-cv-05426-JGK-THK.  H 

Additional  sources:  New  York  Times,  As- 
sociated Press,  http://nycstripsearch.com 


ance  decision.  The  trial  court  held  that  the 
word  “copy”  meant  only  a photocopy  and 
dismissed  the  suit  for  failure  to  comply 
with  § 14.005(a)(2).  Garrett  appealed. 

The  Court  of  Appeals  affirmed 
the  dismissal  with  one  judge  dissent- 
ing. Garrett  filed  a petition  for  review, 
which  the  Texas  Supreme  Court  granted. 
The  Supreme  Court  held  that  because 
Chapter  14  does  not  contain  a definition 
of  the  term  “copy,”  it  must  “apply  its 
ordinary  or  common  meaning,”  which 
“includes  a hand-typed,  verbatim  re- 
production.” 

Accordingly,  the  Supreme  Court 
reversed  the  judgment  of  the  Court  of 
Appeals  and  returned  the  case  to  the  trial 
court  for  further  proceedings.  See:  Garrett 
v.  Borden , 283  S.W.3d  852  (Tex.  2009).  fll 


Texas  Supreme  Court  Rules  Typed  Copy  of 
Grievance  Decision  Satisfies  Chapter  14 
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California:  Over  226,000  pounds  of 
hamburger  meat  was  recalled  from  prisons 
in  California  and  Oregon  due  to  concerns 
that  it  was  spoiled.  The  meat,  shipped  in 
20-pound  boxes  from  One  Great  Burger 
in  Elizabeth,  New  Jersey,  had  been  flagged 
by  the  U.S.  Department  of  Agriculture 
but  was  still  shipped  to  the  prisons  after- 
being  “repackaged  and  recoded.”  None  of 
the  meat  was  fed  to  prisoners,  according 
to  One  Great  Burger  spokesman  Frank 
Tobin.  “We  just  don’t  know  yet  what  hap- 
pened,” he  said. 

California:  On  January  11,  2011,  a 
woman  who  escaped  from  a California 
state  prison  in  1979  was  captured  in 
Santa  Barbara.  Nancy  Garces,  56,  was 
serving  time  for  credit  card  forgery  when 
she  absconded  from  the  women’s  prison 
in  Chino.  Police  were  tipped  off  that 
she  would  be  arriving  in  Santa  Barbara 
by  train  and  were  waiting  for  her  at  the 
station.  “I  can  tell  you  she  was  very  sur- 
prised,” stated  police  Lt.  Paul  McCaffrey. 
Garces  had  been  living  under  the  name  of 
Lydia  Mendez. 

Canada:  An  escapee  from  a South 
Dakota  prison  who  had  been  on  the  run 
for  16  years  turned  himself  in  to  Canadian 
authorities  on  January  10,  2011.  Clifford 
Laframboise,  42,  walked  away  from  the 
annex  at  the  South  Dakota  State  Peni- 
tentiary in  1994,  where  he  was  serving  an 
18-year  sentence  for  burglary.  Laframboise 
also  faces  charges  in  Canada  for  sexual  as- 
sault and  committing  an  indecent  act.  He 
was  free  on  bond  on  those  charges  when 
Canadian  officials  matched  his  photo  to 
a South  Dakota  wanted  poster. 

Columbia:  Three  prisoners  died  on 
January  8, 201 1 after  they  set  fire  to  an  air 
bed  in  their  jail  cell  in  the  city  of  Bucara- 
manga  in  Santander  province.  “The  fire 
went  out  of  control,”  said  Gen.  Jose  Angel 
Mendoza,  the  city’s  police  commander. 
All  three  prisoners  suffered  third-degree 
burns;  they  were  serving  sentences  for 
robbery  and  weapons  possession. 

Florida:  Three  guns  have  been  smug- 
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News  In  Brief: 

gled  into  the  Sarasota  County  Jail  within 
the  past  five  years.  Most  recently,  in  De- 
cember 2010,  Gregory  Pedigo,  arrested 
for  burglary,  snuck  a loaded  .32  revolver 
into  the  facility.  He  hid  it  in  a trash  can 
in  a bathroom,  where  it  was  found  by  a 
trustee  who  turned  it  in.  Jail  employee 
Adam  Shaw  was  suspended  for  not  finding 
the  gun  when  Pedigo  was  searched.  Previ- 
ously, in  September  2005,  prisoner  George 
Dupree  smuggled  a gun  into  the  jail  and 
kept  it  in  his  cell  for  three  weeks.  A ser- 
geant and  a guard  were  suspended.  Several 
months  later,  in  early  2006,  another  gun 
was  found  in  a trash  can  at  the  jail  where 
it  had  been  discarded  by  an  arrestee;  one 
guard  was  suspended  in  that  incident. 

Florida:  On  January  10,  2011,  Terry 
Blair,  a state  prison  guard  at  the  Apalachee 
Correctional  Institution,  was  charged  in 
connection  with  an  assault  on  a prisoner 
that  occurred  in  June  2010.  Blair,  39,  is 
accused  of  aiding  an  attack  that  “caused 
great  bodily  harm,  permanent  disability 
or  permanent  disfigurement.”  According 
to  a DOC  investigation,  a sergeant  and 
a captain  refused  a prisoner’s  request  for 
protection,  called  him  derogatory  names 
and  physically  assaulted  him,  then  put  him 
back  in  his  unit  where  he  “was  in  fear  of 
other  inmates.”  That  prisoner  was  attacked 
by  another  prisoner  several  days  later;  Blair 
reportedly  observed  the  assault  but  did  not 
intervene,  then  allegedly  cleaned  the  crime 
scene  and  denied  witnessing  the  attack  in 
an  incident  report.  The  sergeant  and  cap- 
tain have  not  been  charged. 

Florida:  The  last  defendant  in  Opera- 
tion Blind  Justice,  a joint  FBI,  state  and 
local  law  enforcement  investigation,  was 
sentenced  on  January  6 , 20 1 1 . Jerry  Thick- 
lin  received  33  months  in  federal  prison 
and  three  years  supervised  release  after 
pleading  guilty  to  conspiracy  to  possess 
with  intent  to  distribute  cocaine.  Opera- 
tion Blind  Justice  targeted  Florida  state 
prison  guards  (and  several  defendants 
who  falsely  posed  as  prison  guards)  who 
agreed  to  facilitate  drug  trafficking  in 
exchange  for  cash  payments.  The  traffick- 
ing was  actually  arranged  by  undercover 
agents  and  involved  fake  cocaine.  Sixteen 
defendants,  including  13  prison  guards, 
were  indicted  on  federal  charges  in  Feb- 
ruary 2010;  all  have  since  pleaded  guilty. 
[See:  PLN,  Dec.  2010,  p.13]. 

France:  Florent  Goncalves,  41,  gover- 
nor of  the  Versailles  women’s  prison  west 
of  Paris,  was  suspended  after  he  report- 
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edly  fell  in  love  with  23-year-old  prisoner 
Emma  Arbabzadeh,  who  is  serving  9 years 
for  posing  as  “sexual  bait”  in  a 2006  kid- 
napping and  murder.  Goncalves  and  a 
prison  guard  admitted  to  having  sex  with 
Arbabzadeh  in  exchange  for  giving  her 
money,  gifts  and  special  treatment.  The 
sexual  relationships  were  discovered  after 
other  prisoners  complained  that  Arbabza- 
deh was  receiving  special  privileges. 

Hawaii:  On  January  12,  2011,  a Ha- 
waiian prisoner  filed  suit  in  state  court 
claiming  that  he  was  sexually  assaulted 
by  a male  guard  while  held  at  the  CCA- 
operated  Saguaro  Correctional  Facility 
in  Eloy,  Arizona.  The  unnamed  prisoner 
said  he  was  sexually  abused  by  CCA  guard 
Richard  Ketland  in  October  2009.  Ketland 
was  indicted  four  months  later  on  a felony 
charge  of  unlawful  sexual  conduct,  pleaded 
guilty,  and  received  probation.  Hawaii 
Governor  Neil  Abercrombie  has  said  he 
wants  to  return  all  state  prisoners  held  in 
mainland  facilities  back  to  Hawaii. 

Illinois:  Andrew  Edmondson,  Jr.,  54, 
was  released  from  the  Peoria  County  Jail 
on  December  27, 20 10.  A week  later,  while 
walking  near  the  jail,  he  was  approached 
by  security  officers  who  made  him  take  off 
and  return  the  black-and-white  jail  jump- 
suit he  was  still  wearing.  Edmondson  said 
he  had  kept  the  jumpsuit  to  stay  warm. 
“It’s  eye-opening  to  see  someone  stand- 
ing on  the  comer  with  a black-and-white 
jumpsuit  that  says  Peoria  County  Jail,  but 
we  are  glad  that  someone  caught  it  and 
reported  it  to  us,”  stated  Chief  Deputy 
Joe  Needham. 

Illinois:  In  January  2011,  Tahir  Ma- 
lik, 47,  a convicted  burglar,  was  charged 
with  two  counts  of  impersonation  of  a 
lawyer.  He  is  accused  of  pretending  to  be 
an  attorney  and  representing  dozens  of 
clients  for  at  least  five  years,  even  though 
he  never  attended  law  school  and  never 
passed  the  bar.  Malik’s  father  said  he  may 
have  honed  his  legal  skills  by  watching 
law  shows  on  TV.  Malik’s  clients  report- 
edly paid  him  between  $500  and  $4,500 
to  represent  them.  News  reports  did  not 
describe  his  track  record  in  court,  where 
he  handled  cases  involving  traffic  cita- 
tions, mortgage  foreclosures  and  low-level 
criminal  offenses. 

India:  Court  officials  in  New  Delhi 
ordered  an  investigation  in  December  2010 
after  two  prisoners,  brothers  Amit  and  Nis- 
hant  Prasad,  claimed  they  had  been  armed 
by  prison  officials  and  ordered  to  kill  two 
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of  three  senior  Delhi  Commonwealth 
Games  officials  who  were  being  held  on 
corruption  charges.  The  Prasads  alleged 
they  were  given  a knife  and  gun  and  told 
to  assassinate  two  of  the  officials;  a knife 
was  later  found  in  the  unit  where  the  broth- 
ers were  housed.  Prison  spokesman  Sunil 
Gupta  denied  the  brothers’  claims.  “One 
of  them  is  a convicted  criminal,  the  other 
one  is  an  accused,  and  both  are  habitual 
criminals  facing  multiple  charges.  This  is 
a mischievous  attempt  by  the  two  to  divert 
the  attention  of  the  court,”  he  said. 

New  Mexico:  On  January  10,  2011, 
Vincent  Peele,  a former  Albuquerque  jail 
official  who  supervised  the  house  arrest 
program  at  the  Metro  Detention  Center, 
pleaded  not  guilty  to  charges  of  taking 
bribes  from  prisoners  to  place  them  on 
house  arrest.  He  was  released  on  $50,000 
bond  following  his  arrest  in  June  2010. 

New  York:  The  state’s  oldest  prisoner, 
Theodore  Sypnier,  101,  died  of  natural 
causes  at  a state  prison  in  Coxsackie  on 
December  7,  2010.  Sypnier  was  serving 


time  for  child  sexual  abuse;  he  had  been 
in  and  out  of  prison  since  1987.  He  was 
quoted  in  a 2009  interview  as  saying  his 
time  in  prison  wasn’t  different  from  other 
prisoners  despite  his  age.  “You  just  count 
the  days  until  you’re  out,”  he  said. 

New  York:  In  January  201 1,  a federal 
judge  ruled  that  Peter  Solomon  could 
proceed  with  his  lawsuit  alleging  that  a 
rodent  bit  him  on  his  penis  while  he  was 
held  in  a Nassau  County  jail.  According 
to  Solomon,  he  was  in  jail  for  menacing 
his  wife  in  February  2007  when  he  suffered 
the  injury.  He  received  a rabies  shot,  then 
later  sued  the  county  for  “deliberate  indif- 
ference to  his  health  and  safety  in  failing 
to  adequately  protect  him  from  rodents.” 
Solomon  reports  that  he  has  “complete 
sexual  dysfunction”  as  a result  of  the 
rodent  bite.  “The  county  is  in  trouble,” 
observed  Solomon’s  attorney,  Ambrose 
W.  Wotorson.  “There  was  a long-standing 
practice  and  pattern  of  not  taking  com- 
plaints about  rodents  seriously.  I guess 
because  they  are  inmates.” 


Tennessee:  Two  Cocke  County  jail 
guards  were  charged  with  misconduct 
in  January  2011  following  a three-month 
investigation.  Matthew  B.  Stoltz,  30,  is 
accused  of  having  sexual  contact  with  a 
prisoner;  he  had  previously  been  accused 
of  sexual  indecency  with  a prisoner  in 
a separate  incident.  Also,  jail  guard 
George  “Bubba”  Trent,  33,  was  charged 
with  sale  and  delivery  of  Oxycodone 
and  introduction  of  contraband  into  a 
penal  facility. 

Texas:  The  Harris  County  Jail  has 
started  a new  program  that  rewards  pris- 
oners who  call  a Crime  Stoppers  hotline 
with  up  to  $5,000  for  helping  to  solve  or 
prevent  crimes.  The  program,  announced 
on  January  12,  2011,  allows  prisoners  to 
make  anonymous  tips.  “When  people 
are  coming  into  the  jail  environment,  we 
recognize  they’re  vulnerable,”  said  Sheriff 
Adrian  Garcia.  “They’re  caught  and  being 
processed.  We  wanted  to  take  advantage 
of  that  psychology.  If  they  are  the  only 
one  caught  and  they’ve  been  involved  in 
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News  in  Brief  (cont.) 


a crime  someone  else  planned,  it  may  be 
a good  idea  for  them  to  speak  up.”  Garcia 
noted  that  prisoners  could  use  the  reward 
money  to  post  bond  or  hire  a paid  attor- 
ney for  their  criminal  cases. 

Texas:  On  January  14,  2011,  Tarrant 
County  jail  Major  Don  Curtis  Taylor  was 
sentenced  to  one  year  in  jail,  suspended 
to  two  years  probation,  for  punching  a 
prisoner  who  had  thrown  food  at  another 
guard.  Taylor,  47,  was  charged  with  official 
oppression  following  the  May  2009  inci- 
dent. Jail  guard  Tariq  Salahuddin,  32,  was 
also  charged,  and  also  received  probation 
when  he  was  sentenced  in  February  2010. 

Virginia:  A defendant  in  a murder  case 


tried  to  smuggle  drugs  into  a Norfolk  jail  in 
the  clothes  he  was  going  to  wear  to  trial.  Rol- 
land  Doyle,  who  is  facing  first-degree  murder 
and  weapons  charges,  asked  a female  friend 
to  give  his  trial  clothes  to  his  attorney,  and 
asked  her  to  hide  half  an  ounce  of  marijuana 
and  ecstasy  pills  in  the  shoes.  She  complied, 
and  Doyle’s  lawyer,  who  was  unaware  of  the 
drugs,  delivered  the  clothes  to  the  jail.  Jail 
authorities  had  been  tipped  off,  however, 
and  Doyle  was  charged  with  three  felony 
offenses  and  a misdemeanor  for  attempt- 
ing to  smuggle  and  distribute  the  drugs.  Fie 
pleaded  guilty  on  January  4, 201 1 and  will  be 
sentenced  in  May. 

Virginia:  OnJanuary  19, 2011,  Norfolk 
police  officer  Sharron  Paige  was  arrested 
for  meeting  with  a female  prisoner  at  the 
city  jail  under  false  pretenses  and  giving  the 


prisoner  a cell  phone.  Although  Paige  told 
jailers  that  she  was  investigating  a case  and 
needed  to  interview  the  prisoner,  she  was 
actually  on  inactive  status  with  the  police 
department  because  she  was  on  active  duty 
with  the  military,  and  thus  was  not  involved 
in  any  police  investigations. 

West  Virginia:  Lori  Sue  Helmick,  39,  a 
nurse  at  the  U.S.  Penitentiary  in  Hazelton, 
pleaded  guilty  in  August  2010  to  having  a 
sexual  encounter  with  an  unidentified  pris- 
oner in  2009.  Helmick  was  sentenced  in 
December  2010  to  five  months  in  prison, 
five  months  on  home  confinement  and  five 
years  of  supervised  release.  The  sexual 
misconduct  was  discovered  when  prison 
authorities  intercepted  a letter  Helmick 
sent  to  the  prisoner  that  mentioned  she 
had  had  sex  with  him.  FJ 


Other  Resources 


ACLU National  Prison  Project 

Handles  state  and  federal  conditions  of  con- 
finement claims  affecting  large  numbers  of 
prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP  Journal 
and  the  online  Prisoners’  Assistance  Directory. 
Contact:  ACLU  NPP,  915  15th  St.  NW,  7th  Fl„ 
Washington,  DC  20005  (202)  393-4930.  www. 
aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International, 
5 Penn  Plaza,  New  York  NY  10001  (212)  807- 
8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  - contact  them  if  you  are  not 
receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact: 
CHJ,  8235  Santa  Monica  Blvd.  #214,  West 
Hollywood,  CA  90046.  HIV  Hotline:  (323) 
822-3838  (collect  calls  from  prisoners  OK). 
www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incarceration. 
Provides  resources  in  three  areas:  education, 
family  reunification,  and  services  for  incarcer- 
ated parents  and  their  children.  Contact:  CCIP, 
P.O.  Box  41-286,  Eagle  Rock,  CA  90041  (626) 
449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  California,  New  York  and  New  Orleans. 
Publishes  The  Abolitionist  newsletter.  Contact: 
Critical  Resistance,  1904  Franklin  Street  #504, 
Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of  pris- 
oners, prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road, 
Suite  1 #510,  Jenkintown,  PA  19046  (215)  576- 
1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families  Against 
Mandatory  Minimums),  which  includes  info 
about  injustices  resulting  from  mandatory  mini- 
mum laws  with  an  emphasis  on  federal  laws.  $10 
yr  for  prisoners.  Contact:  FAMM,  1612  K Street 
NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd. , Long  Island  City,  NY  1 1 1 0 1 (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are 
at  the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  100  Fifth  Avenue, 
3rd  FI.,  New  York,  NY  10011  (212)  364-5340. 
www.innocenceproject.org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213)  384- 
1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  maga- 
zine, Justice  Denied  continues  to  provide  the 
most  comprehensive  coverage  of  wrongful 
convictions  and  how  and  why  they  occur. 

Their  content  is  available  online  at  www. 
justicedenied.org,  and  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  3,000  wrongly  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  68911, 
Seattle,  WA  98168. 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates 
for  rehabilitative  opportunities  for  prisoners 
and  less  reliance  on  incarceration.  Publishes 
the  CURE  Newsletter.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Wash- 
ington, DC  20013  (202)  789-2126.  www. 
curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four  times 
a year,  which  reports  on  drug  war-related  is- 
sues, releasing  prisoners  of  the  drug  war,  and 
restoring  civil  rights.  Yr  sub:  $6  for  prisoners, 
$25  all  others.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  99114  (509)  684- 
1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  newsletter 
that  reports  on  criminal  justice  issues  in  OR, 
WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr  prisoner, 
$15  all  others.  Contact:  PSJ,  P.O.  Box  40085, 
Portland,  OR  97240  (503)  335-8449.  www. 
safetyandjustice.org 
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Legacy  of  Corruption:  GEO  Buys  Off  the  Florida  Political  Establishment 

by  Beau  Hodai 


U.S.  Senator  Marco  Rubio’s  unsettling 
history  of  extremely  close  ties  to  private 
prison  operator  GEO  Group  and  the  pos- 
sible federal  investigation  into  Florida's 
private  prison  giveaway  of  more  than 
$120  million 

Newly  minted  U.S.  Senator  Marco 
Rubio  (R-FL)  was  sworn  in  on 
January  5,  2011  with  unfinished  business 
back  home. 

Rubio,  as  former  speaker  of  the  Flor- 
ida House  of  Representatives  (R-Miami, 
2006-2008)  - as  well  as  other  state  GOP 
lawmakers  and  party  contributors  - are 
currently  the  likely  subjects  of  multiple 
wide-ranging  state  and  federal  investi- 
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gations  conducted  by  the  FBI  and  the 
Florida  Department  of  Law  Enforcement 
(FDLE)  into  improper  use  of  credit  cards 
issued  by  the  Republican  Party  of  Florida, 
as  well  as  tax  evasion  and  improper  bud- 
getary appropriations. 

One  such  set  of  appropriations  and 
legislative  actions  reportedly  being  inves- 
tigated by  federal  authorities  are  those 
which  led  to  the  development  of  the  state’s 
largest  private  prison,  the  Blackwater 
River  Correctional  Facility  (Blackwater 
CF),  which  opened  its  gates  for  business  in 
November  2010.  The  prison  was  designed 
and  is  operated  by  Florida-based  GEO 
Group,  Inc.,  the  nation’s  second-largest 
private  prison  firm. 

To  date,  investigations  into  members 
of  the  Florida  Republican  Party,  and  into 
party  donors,  have  resulted  in  multiple 
indictments.  And  on  November  2,  2010 
- election  day  - federal  investigators  sub- 
poenaed the  party’s  financial  records. 

Perhaps  the  most  notable  individual 
charged  to  date  is  former  Rep.  Ray  San- 
som  (R-Destin),  who,  while  serving  as 
Rubio’s  budget  chief,  inserted  language 
into  the  state’s  2008-2009  budget  for  what 
was  to  become  Blackwater  CF. 

While  Sansom  has  not  yet  been 
indicted  or  officially  charged  with  any 
wrongdoing  relative  to  the  development 
of  Blackwater  CF,  in  February  2010, 
Sansom,  while  serving  as  successor  to 
Speaker  Rubio,  resigned  amid  criminal 
and  ethics  investigations  - chief  of  which 
is  the  allegation  that  he  falsified  the  2007- 
2008  budget  by  inserting  a $6  million 
appropriation  into  the  state  spending  bill 
for  the  construction  of  an  aircraft  hangar 
for  Destin  businessman  and  prominent 


Florida  Republican  Party  contributor 
Jay  Odom. 

Indicted  on  charges  of  lying  to  a 
grand  jury,  official  misconduct,  grand 
theft  and  conspiracy  in  connection  with 
the  Odom  case,  Sansom  is  currently  await- 
ing trial. 

Cash  that  Rings  the  Till 

On  March  30,  2010,  Elva  McCaig, 
a nurse  employed  at  the  Florida  Depart- 
ment of  Corrections’  (FDOC)  Santa  Rosa 
Correctional  Institute,  and  treasurer  of 
Nurses  Behind  the  Gate,  an  advocacy 
group  for  prison  nurses,  wrote  a letter 
addressed  to  both  U.S.  Attorney  for  the 
Northern  District  of  Florida  Thomas 
Kirwin  and  State  Attorney  for  Florida’s 
Second  Judicial  District  Willie  Meggs. 

In  essence,  the  letter  laid  out  Mc- 
Caig’s  concerns  that  the  development 
of  Blackwater  CF  was  yet  another 
legislatively-mandated  handout  to  yet 
another  prominent  Florida  Republican 
Party  contributor,  GEO  Group.  GEO 
consistently  reports  annual  revenue  in 
excess  of  one  billion  dollars  - all  of  which 
it  earns  through  state,  county  and  federal 
contracts  for  the  detention  of  both  crimi- 
nal offenders  and  immigrant  detainees. 

Indeed,  GEO  is  a top  Florida  Re- 
publican Party  contributor;  through 
two  political  action  committees  (PACs), 
Florida  GEO  Group,  Inc.  PAC  and  GEO 
Group,  Inc.  PAC,  the  corporation  gave 
$85,000  to  the  Republican  Party  of  Flor- 
ida from  2006  through  2009,  along  with 
tens  of  thousands  of  dollars  in  additional 
contributions  to  other  state  Republican 
Party  PACs  and  campaigns  of  individual 
Republican  candidates. 
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invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 


Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  $49.95 

in  the  United  States  and  Canada,  3rd  Edition 
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unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 
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procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
to  win  lawsuits. 


Q Habeas  Citebook. 

Ineffective  Assistance  of  Counsel 
$49.95 

□ Prisoners’  Guerrilla  Guide  to 
Correspondence  Programs 

3n)  odeon 

$49.95 

□ Prisoners'  Self-Help 
Litigation  Manual 

4th  *5lior> 

$4595 


Order  by  mail,  phone,  or  on-line.  Amount  enclosed 

By:  □ check  □ new  postage  stamps  □ credit  card  □ money  order 

Name  

doc/bop  Number 

Institution/Agency 

Address 


Shipping  included  in  all  prices 


City 


State zip 


- PI 


Prison  Legal  News 

Dedicated  to  Protecting  Human  Rights 


PO  Box  2420  • West  Brattleboro,  VT  05303  — j 

Tel  [802]  257-1342  • www.prisonlegalnews.org 


Prison  Legal  News 


March  2011 


2 


PUBLISHER 
Rollin  Wright 
EDITOR 
Paul  Wright 
ASSOCIATE  EDITOR 
Alex  Friedmann 
COLUMNISTS 
Michael  Cohen,  Kent  Russell, 
Mumia  Abu  Jamal 
CONTRIBUTING  WRITERS 
Mike  Brodheim,  Matthew  Clarke, 
John  Dannenberg,  Derek  Gilna, 
Gary  Hunter,  David  Reutter, 
Mike  Rigby,  Brandon  Sample, 
Jimmy  Franks,  Mark  Wilson 
RESEARCH  ASSOCIATE 
Sam  Rutherford 
ADVERTISING  DIRECTOR 
Susan  Schwartzkopf 
LAYOUT 
Lansing  Scott/ 

Catalytic  Communications 
HRDC  GENERAL  COUNSEL 
Lance  Weber 

PL N is  a Monthly  Publication 

A one  year  subscription  is  $24  for  pris- 
oners, $30  for  individuals,  and  $80  for 
lawyers  and  institutions.  Prisoner  dona- 
tions of  less  than  $24  will  be  pro-rated 
at  $2. 00/issue.  Do  not  send  less  than 
$12.00  at  a time.  All  foreign  subscrip- 
tions are  $100  sent  via  airmail.  PLN 
accepts  Visa  and  Mastercard  orders  by 
phone.  New  subscribers  please  allow 
four  to  six  weeks  for  the  delivery  of  your 
first  issue.  Confirmation  of  receipt  of 
donations  cannot  be  made  without  an 
SASE.  PLN  is  a section  501  (c)(3)  non- 
profit organization.  Donations  are  tax 
deductible.  Send  contributions  to: 

Prison  Legal  News 
P.O.  Box  2420 
West  Brattleboro,  VT  05303 
802-257-1342 
info@prisonlegalnews.org 
www.prisonlegalnews.org 

Please  do  not  mail  PLN  paperwork  for  an 
ongoing  case  or  request  legal  advice.  PLN 
is  not  a legal  service  provider  and  cannot 
give  legal  advice.  PLN  reports  on  legal 
cases  and  news  stories  related  to  prisoner 
rights  and  prison  conditions  of  confine- 
ment. PLN  welcomes  all  news  clippings, 
legal  summaries  and  leads  on  people  to 
contact  related  to  those  issues. 

Article  submissions  should  be  sent 
to  - The  Editor  - at  the  above  address. 
We  cannot  return  submissions  without 
a SASE.  Check  our  website  or  send  a 
SASE  for  writers  guidelines. 
Advertising  offers  are  void  where 
prohibited  by  law  and  constitutional 
detention  facility  rules. 

PLN  is  indexed  by  the  Alternative  Press 
Index,  Criminal  Justice  Periodicals  Index 
and  the  Department  of  Justice  Index. 


GEO  Legacy  of  Corruption  (cont.) 


It  is  also  worth  noting  that  from  2005 
through  2010,  GEO,  through  its  PACs, 
dispensed  an  additional  $15,000  to  the 
National  Republican  Congressional 
Committee,  an  additional  $32,000  to  the 
National  Republican  Senatorial  Commit- 
tee, and  an  additional  $10,000  over  2009 
and  2010  directly  to  the  Marco  Rubio  for 
U.S.  Senate  PAC. 

GEO’s  PAC  spending,  however,  is  not 
the  limit  of  the  appreciation  the  company 
has  shown  to  Rubio. 

On  September  13,  2010,  several  top 
GEO  corporate  executives,  along  with 
GEO  lobbyists  and  subcontractors,  gave 
a total  of  $33,500  in  individual  contribu- 
tions to  the  Florida  Victory  Committee, 
a PAC  created  for  the  benefit  of  three 
other  PACS:  Marco  Rubio  for  U.S.  Sen- 
ate, the  National  Republican  Senatorial 
Committee  and  the  Republican  Party  of 
Florida. 

All-in-all,  the  Florida  Victory  Com- 
mittee received  $ 1 1 3 ,500  - all  on  September 
13,  2010  - during  its  most  active  period 
(August  20  through  September  30, 2010). 
Of  that  amount,  $51,735.90  was  disbursed 
to  the  National  Republican  Senatorial 
Committee  (which,  in  turn,  contributed 
an  amazing  $2,509,644  to  Rubio’s  cam- 
paign throughout  the  2010  election  cycle); 
further,  $13,305  was  disbursed  to  the  Re- 
publican Party  of  Florida  and  $3 1 ,458. 1 5 
was  disbursed  to  the  Rubio  PAC. 

In  addition,  GEO  Chief  Executive 
Officer  and  founder  George  Zoley  gave 
Rubio  $4,800  in  personal  contributions 
over  the  course  of  2009  and  2010  - half  of 
which  Zoley  gave  to  the  Rubio  campaign 
on  September  13,  2010  - putting  his  own 
personal  disbursements  to  the  Rubio  cam- 
paign for  that  single  day  at  $7,400. 

Notably,  GEO  was  the  most  gener- 
ous single-interest/corporate  donor  to 
contribute  to  the  Florida  Victory  Com- 
mittee during  this  period.  It  is  also  worth 
noting  that,  of  the  $33,500  contributed  by 
GEO  and  its  affiliates  to  this  particular 
PAC,  $10,000  came  directly  from  Guy  and 
Neel  White,  owners  and  chief  executive 
officers  of  White  Construction  Company, 
the  GEO  subcontractor  awarded  a $114 
million  contract  for  the  construction  of 
Blackwater  CF. 

It  should  also  be  noted  that  GEO 
largesse  is  not,  by  any  means,  restricted 
to  the  Republican  Party,  though  Repub- 
licans are  by  and  large  the  corporation’s 


top  beneficiaries. 

One  example  of  GEO  showing  its 
appreciation  to  a Democrat  is  that  of 
former  U.S.  Congressman  Ciro  Rodriguez 
(D-TX),  who,  on  March  16, 2009,  received 
nearly  $10,000  when  several  senior  GEO 
executives,  lobbyists  and  regional  ad- 
ministrators decided  to  contribute  to  his 
campaign.  Rodriguez’s  district,  Texas’ 
23rd  Congressional  District,  contains  the 
longest  stretch  of  U.S. -Mexico  border  of 
any  district  in  the  U.S.  GEO  is  the  nation’s 
second-largest  private  immigrant  deten- 
tion center  operator. 

GEO  also  supports  independent 
candidates.  On  June  19,  2009,  George 
Zoley  and  his  wife,  Donna,  both  gave  two 
checks  for  $2,400  each  - the  maximum 
individual  contribution  to  a federal  can- 
didate allowable  by  law  - to  independent 
U.S.  Senatorial  candidate,  former  Florida 
governor  (and  former  Republican)  Charlie 
Crist.  The  grand  total  of  this  combined 
contribution  was  $9,600. 

Prison  nurse  Elva  McCaig’s  letter 
went  on  to  lay  out  points  of  the  legisla- 
tive history  and  perceived  “backroom 
transactions”  behind  the  development  of 
Blackwater  CF,  as  well  as  the  odd  “rela- 
tionships and  conflicts”  in  the  proximity  of 
both  Rubio’s  economic  consultant,  Donna 
Arduin,  and  former  Senate  President  Jeff 
Atwater’s  Chief  of  Staff  Robert  “Budd” 
Kneip  to  lawmakers  working  to  push  the 
development  of  Blackwater  CF. 

Both  Arduin  and  Kneip  have  deep 
ties  to  the  GEO  Group  and  its  parent 
company,  Wackenhut  Corporation. 

Without  going  into  too  much  detail 
on  the  claims  and  concerns  outlined  in 
McCaig’s  letter  (for  all  of  the  factual  back- 
ground provided  in  the  letter,  it  contained 
a number  of  errors  - including  erroneous 
claims  that  Xe  Services,  LLC/Blackwater 
USA  were  involved  in  the  deal),  the  point 
was  essentially  that  budgetary  provisos 
which  called  for  $1 10  million  to  be  appro- 
priated as  a giveaway  to  the  GEO  Group 
were  inserted  into  the  state  budget  under 
very  questionable  circumstances. 

The  letter  apparently  contained 
enough  salient,  solid  information  that  it 
sparked  the  interest  of  federal  investiga- 
tors. 

According  to  multiple  sources,  federal 
investigators  began  making  house  calls  in 
and  around  Santa  Rosa  County  (home  of 
Blackwater  CF)  and  around  the  capitol 
buildings  of  Tallahassee  during  the  sum- 
mer of  2010,  asking  questions  about  the 
origins  of  the  Blackwater  prison  project. 
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GEO  Legacy  of  Corruption  (cont.) 


FBI  spokesman  Special  Agent  Jeff 
Westcott  declined  to  either  confirm  or 
deny  reports  of  the  agency’s  interest  in 
Blackwater  CF. 

Origins  of  Blackwater  in  the  Florida 
House  of  Representatives 

In  November  2006,  Donna  Arduin, 
president  of  Arduin,  Laffer  and  Moore 
Econometrics  (ALME,  incorporated  in 
Florida,  February  2005),  as  well  as  of 
Arduin  Associates,  Inc.  (incorporated  in 
Florida,  January  2005),  was  hired  as  an 
economic  consultant  by  former  Florida 
House  Speaker  Allen  Bense  (R-Panama 
City)  for  work  on  the  2007-2008  House 
General  Appropriations  Bill  under  incom- 
ing Speaker  Marco  Rubio  (Bense  signed 
this  contract  in  his  last  days  as  speaker, 
while  Rubio  was  speaker-designate).  The 
contract  commenced  on  December  1, 2006 
and  expired  in  May  2007  with  the  finaliza- 
tion of  the  appropriations  bill.  Under  this 
contract,  Arduin’s  rate  of  pay  was  $10,000 
per  month. 

Arduin  was  again  contracted  in  Sep- 
tember 2007  as  an  economic  consultant 
for  work  on  the  2008-2009  House  General 
Appropriations  Bill  under  Speaker  Rubio. 
The  contract  again  ran  through  May  of 
the  following  year,  terminating  with  the 
finalization  of  the  appropriations  bill. 
Her  rate  of  pay  was  again  $10,000  per 
month. 
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At  the  time  of  Arduin’s  initial  con- 
tract under  Rubio,  as  well  as  during  her 
work  over  the  course  of  2006  on  the 
Florida  Property  Tax  Reform  Commit- 
tee, she  was  also  a compensated  trustee 
of  Correctional  Properties  Trust  (AKA 
CentaCore  Properties  Trust,  CPT),  a real 
estate  investment  trust  (REIT)  established 
by  Wackenhut  Corrections  in  1998. 

Wackenhut  Corrections,  a subsidiary 
of  Wackenhut  Corporation,  spun  off  as 
a separate  entity  (GEO  Group)  following 
the  purchase  of  Wackenhut  by  Denmark- 
based  Group  4 Falck  (currently  G4S)  in 
2003. 

It  is  worth  noting  that  Arduin’s 
ALME  partners,  Arthur  Laffer  and 
Stephen  Moore,  were  both  economic  advi- 
sors to  President  Ronald  Reagan;  Moore 
served  on  Reagan’s  Commission  on  Priva- 
tization, which  established  policy  resulting 
in  the  rebirth  of  the  American  private 
prison  industry  in  the  1980s.  Additionally, 
both  Laffer  and  Moore  are  members  of 
the  American  Legislative  Exchange  Coun- 
cil’s ( ALEC)  board  of  scholars. 

Both  GEO  Group  and  Corrections 
Corporation  of  America  (CCA)  are 
ALEC  corporate  members.  [Ed.  Note: 
ALEC  and  private  prison  companies  have 
been  tied  to  legislation  that  resulted  in  the 
expansion  of  prison  populations  in  the 
US.,  and  more  recently  to  a controversial 
Arizona  law  that  would  increase  the  num- 
ber of  immigrant  detainees,  which  would 
benefit  private  prison  firms.  See:  PLN, 
Nov.  2010,  p.l]. 


Prison  Legal  News 
Has  Moved! 

Effective  immediately 
please  direct  all 
communications 
to  PLN  at: 

Prison  Legal  News 
P.O.  Box  2420 
West  Brattleboro, 

VT  05303 

802  257-1342 

prisonlegalnews.org 


4 


On  February  19,  2008,  GEO  Group 
Vice  Chairman,  President  and  Chief  Op- 
erating Officer  Wayne  Calabrese,  along 
with  GEO  Senior  Vice  President  of  North 
American  Operations  John  Hurley,  GEO 
Vice  President  of  Business  Development 
Cloid  Shuler,  and  GEO  lobbyist  Damon 
Smith,  delivered  a presentation  before  the 
Florida  Senate  Committee  on  Criminal 
and  Civil  Justice  Appropriations. 

The  presentation  was  straightforward, 
with  two  primary  objectives:  1)  GEO 
would  take  on  more  prisoners  and  would 
discount  per  diem  rates  of  incarceration 
of  state  prisoners  in  exchange  for  longer 
contracts  with  the  state,  and  2)  GEO 
sought  appropriations  for  two  expansions 
to  one  of  their  existing  private  facilities, 
Graceville  CF,  in  the  form  of  a 384-bed 
expansion  coupled  with  the  development 
of  a 1,500-bed  “special  needs  annex”  (for 
the  “chronically  mentally  ill”). 

To  illustrate  the  scope  of  this  pro- 
posal, the  GEO  executives  were  essentially 
seeking  to  sell  the  Florida  legislature  on 
an  expansion  of  the  existing  Graceville 
CF  (which  contained  1,884  beds  at  that 
time)  by  up  to  1,884  additional  beds.  In 
exchange  for  this  concession  - as  well  as 
increased  contract  lengths  at  other  exist- 
ing facilities  - GEO  would  offer  the  state 
a “discounted  rate.” 

Then-House  Policy  and  Budget  Chief 
Ray  Sansom  did  not  seem  like  a man 
happy  in  his  work.  Reports  filed  with  the 
Florida  House  of  Representatives  for  trav- 
el and  other  expense  reimbursements  by 
Sansom  during  this  period  are  marked  at 
the  outset  of  each  legislative  session  with 
the  foreboding  words  “session  subsistence 
begins,”  scrawled  in  Sansom’s  hand  over 
travel  reports  detailing  his  commutes  from 
Destin  to  Tallahassee.  A Florida  state  rep- 
resentative doesn’t  make  much  - less  than 
$30,000  per  year.  As  such,  Sansom  filed 
meticulous  reports  seeking  reimbursement 
for  travel,  copier  toner  and  other  office 
expenses. 

One  such  report  shows  Sansom 
embarking,  on  March  27,  2008,  on  a 
rare  trip  out  of  his  district  in  the  Florida 
Panhandle  (or  outside  of  the  capital)  to 
Boca  Raton,  nearly  400  miles  away  at  the 
southern  tip  of  Florida,  for  “personal 
business.”  Boca  Raton  is  home  to  GEO 
Group’s  corporate  headquarters. 

Notably,  this  single  trip  to  Boca  Ra- 
ton is  the  only  one  of  its  kind  found  on 
travel  reimbursement  forms  filed  by  San- 
som (for  himself  or  his  staff)  from  2007  to 
his  resignation  in  February  2010. 
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Neither  Sansom  nor  any  representa- 
tive of  GEO  Group  responded  to  requests 
for  comment. 

While  it  is  unclear  what  business 
Sansom  had  in  Boca  Raton,  it  is  clear  that 
he  returned  to  Tallahassee  and  inserted 
a proviso  in  the  initial  draft  of  the  2008- 
2009  House  General  Appropriations  Bill 
(filed  with  the  Policy  and  Budget  Com- 
mittee on  April  4,  2008)  which  called  for 
“$110,000,000  in  non-recurring  general 
revenue  ...  for  the  planning,  design,  per- 
mitting, equipping  and  construction  of 
a state-owned,  privately  operated  2,000 
bed  correctional  institution  ...  for  the 
housing  of  2,000  medium  and  close  cus- 
tody inmates  as  a stand-alone  annex  to 
the  Graceville  Correctional  Facility  in 
Graceville,  Florida.” 

On  April  7,  following  the  insertion 
of  this  proviso  - which  was  never  run  by 
any  committee  for  approval  - Representa- 
tive Curtis  Richardson  (D-Tallahassee) 
amended  the  budget  to  strike  the  proviso, 
as  it  was  obviously  a legislatively-mandat- 
ed giveaway  to  GEO  Group. 

Sansom  responded  on  April  8,  2008 
with  a revised  proviso  stripped  of  all 
Graceville-specific  language.  In  other 
respects  the  new  proviso  was  identical: 
$110  million  for  a new  2,000-bed  private 
prison  to  be  constructed  somewhere  in 
the  state. 

On  June  1 1, 2008,  the  budget  was  ap- 
proved by  then-Governor  Charlie  Crist. 

The  following  month,  on  July  15, 
the  Florida  Department  of  Management 
Services  (DMS)  issued  an  “Invitation  to 
Negotiate”  (ITN ) for  the  development  of 
the  proposed  private  prison.  Responses  to 
the  ITN  were  due  by  September  9,  2008. 

Interestingly,  although  no  binding 
agreement  had  been  reached  between 
GEO  Group  and  DMS,  on  November  26, 
2008,  GEO  Group  purchased  126  acres 


of  land  outside  of  Milton,  Santa  Rosa 
County,  for  $2.65  million  - 59  acres  of 
which  GEO  would  later  resell  to  the  state 
of  Florida  through  the  Florida  Correc- 
tional Finance  Corporation  (FCFC,  an 
instrumentality  of  DMS)  for  $1.6  million 
on  March  24,  2009,  as  the  site  of  what 
would  become  Blackwater  CF  - after  be- 
ing awarded  the  development  contract  by 
DMS  on  March  18,2009. 

It  is  worth  noting  that  while  DMS 
had  issued  a “notice  of  intent”  to  award 
the  development  contract  to  GEO  on 
October  21,  2008,  GEO  had  apparently 
selected  the  prospective  Blackwater  acre- 
age prior  to  the  issuance  of  the  ITN  on 
July  15,2008. 

According  to  documents  submitted  to 
DMS  as  part  of  GEO’s  ITN  response,  the 
corporation  had  already  assessed  the  fea- 
sibility of  using  the  selected  land  as  early 
as  July  7, 2008.  The  following  month,  the 
Santa  Rosa  Board  of  County  Commis- 
sioners approved  a resolution  to  provide 
$1.8  million  in  funding  for  additional 
infrastructure  for  the  proposed  facility. 

Under  the  terms  of  the  design/ 
build  agreement  entered  into  between 
DMS  and  GEO,  the  corporation  was 
awarded  $115,364,828  in  state  project 


financing,  along  with  another  $2,081,984 
for  payment  to  Georgia-based  “program 
manager”  Carter  Goble  Lee. 

Following  the  contract  award  to 
GEO,  construction  began  on  the  facility 
- slated  for  completion  in  July  2010. 

Further  exacerbating  the  appearance 
that  the  Blackwater  deal  had  been  sewn 
up  long  before  the  2008-2009  General 
Appropriations  Bill  had  been  passed  - let 
alone  the  issuance  of  the  DMS  ITN  - ac- 
cording to  documents  released  by  TEAM 
Santa  Rosa,  the  economic  development 
arm  of  Santa  Rosa  County,  Sansom  and 
Senator  Don  Gaetz  (R-Destin)  had  been 
discussing  the  idea  of  a new  prison  as  a 
means  of  economic  development  (code 
name  “Project  Justice”)  with  TEAM 
members  as  early  as  February  2008.  Santa 
Rosa  County  was  partially  represented  by 
both  Sansom  and  Gaetz. 

Strangely,  Arduin  denies  that  she  ever 
worked  with  Sansom  or  his  Policy  and 
Budget  Committee  staff  during  the  for- 
mation of  the  2008-2009  budget,  insisting 
that  she  only  worked  with  Rubio. 

Work  invoices  filed  by  Arduin  pursu- 
ant to  the  terms  of  her  September  2007 
through  May  2008  contract  with  the 
House  tell  a different  story. 
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“ALME  provided  consulting  services 
to  the  House  as  directed  by  the  Speaker 
relating  to  property  tax  reform,  economic 
development  and  budget  issues,”  reads 
the  invoice  for  April  2008.  “Those  ser- 
vices included  participating  in  meetings, 
planning  sessions  and  conferences  with 
Legislators  and  staff  of  the  Speaker’s  Of- 
fice and  Policy  and  Budget  Committee  on 
economic  development  initiatives,  spend- 
ing reductions  and  policy  development 
for  the  2008  Florida  Legislative  session.... 
ALME  continues  to  provide  ongoing 
economic  and  policy  advice  to  the  staff 
of  the  Speaker’s  Office  and  Policy  and 
Budget  Committee  on  Florida’s  budget 
and  economy.” 

Or,  as  stated  by  the  “scope  of  servic- 
es” section  of  Arduin’s  contract  with  the 
House,  “services  include  advisory  services 
to  the  House,  as  directed  by  the  Speaker 
of  the  House,  to  the  Policy  and  Budget 
Committee,  as  directed  by  the  Chairman 
of  the  Committee  [Sansom],  or  as  directed 
by  the  Chief  of  Staff.” 

Nevertheless,  public  records  re- 
quests submitted  to  the  Florida  House 
of  Representatives  for  reports  authored 
or  submitted  by  Arduin,  as  well  as  for 
written  communications  between  Arduin 
and  her  employers,  Rubio  and  Sansom, 
turned  up  empty. 

According  to  then-Florida  House 
of  Representatives  Communications 
Director  Jill  Chamberlin  (who  retired  in 
September  2010),  there  simply  are  no  re- 
cords of  work  performed  by  Arduin  - no 
reports,  no  audits,  no  presentations,  no 
memos  ...  nothing  - during  her  time  in 
the  House  under  Rubio. 

And  Chamberlin,  who  served  as 
spokeswoman  for  both  Speaker  Rubio 
and  later  for  Speaker  Sansom,  says  that 
it  is  not  likely  Arduin  ever  filed  any  re- 
ports of  any  kind  as  she  was  hired  on  as 
a consultant  more  for  her  connections 
in  both  the  public  and  private  sector.  As 
such,  said  Chamberlin,  most  of  Arduin’s 
consultations  took  the  form  of  face  time 
with  those  in  her  immediate  circle. 

Rubio  did  not  respond  to  multiple 
requests  for  comment. 

Consummating  Blackwater 
in  the  Senate,  2010 

In  early  2010,  Arduin  was  contracted 
for  work  as  an  economic  consultant  in 
the  Florida  Senate  under  the  purview  of 


the  office  of  then-Senate  President  Jeff 
Atwater  (R-North  Palm  Beach),  tasked 
with  “providing  analytical  review  of  state 
government  agency  operations,  including 
overlapping  agency  jurisdictions  and  func- 
tions, the  financial  structure  of  agencies, 
sources  and  uses  of  agency  revenue,  and 
agency  expenditure  patterns  that  will  aid 
in  economic  and  budgetary  decisions  asso- 
ciated with  the  development  of  Florida’s 
budget.” 

This  laundry  list  was  broken  down 
into  three  key  functions,  as  itemized 
in  the  2010  contract:  1)  work  with  and 
advise  the  chair  of  the  Senate  Ways  and 
Means  Committee,  Senator  J.D.  Alexan- 
der (R-Lake  Wales);  2)  coordinate  with 
staff  during  development  of  the  budget 
and  during  the  conference  committee  on 
appropriations;  and  3 ) serve  as  otherwise 
directed  by  Chairman  Alexander  and  Sen- 
ate President  Atwater. 

As  such,  Arduin  was  contracted  for 
employment  in  the  Senate  from  Febru- 
ary 4 through  June  30,  2010,  not  through 
ALME  but  through  Laffer  Associates  (a 
Tennessee  corporation  founded  by  partner 
Arthur  Laffer  in  October  2006).  The  rate 
of  pay  for  the  duration  of  this  contract 
was  $7,000  per  month. 

As  a private  consultant  under  con- 
tract with  the  office  of  Senate  President 
Atwater,  Arduin  worked  under  Atwater’s 
Chief  of  Staff,  Robert  “Budd”  Kneip. 

Over  the  course  of  the  past  two  de- 
cades, prior  to  becoming  a public  servant, 
Kneip  served  as  “senior  vice  president  of 
corporate  planning  and  development”  for 
Wackenhut  Corporation,  and  as  president 
and  chief  executive  officer  of  several 
Wackenhut  subsidiaries:  Oasis  Outsourc- 
ing, Oasis  Outsourcing  II,  III,  IV,  V,  VI, 
VII,  VIII  and  IX,  Oasis  Outsourcing  of 
Colorado,  Oasis  Outsourcing  of  Georgia, 
Oasis  Outsourcing  of  Ohio,  and  of  several 
other  corporations  operating  under  the 
banners  of  Oasis  Outsourcing  Benefits, 
Workforce  Alternative  and  Wackenhut 
Resources,  Incorporated  (WRI). 

While  Kniep  had  been  employed  as 
chief  of  staff  for  the  Office  of  the  Florida 
Senate  President  from  2007  through  2010 
(following  Atwater’s  election  to  the  of- 
fice of  Florida’s  Chief  Financial  Officer 
in  November  2010,  Atwater  appointed 
Kneip  as  chief  of  staff  for  the  CFO  office), 
incorporation  papers  for  Oasis  Outsourc- 
ing II  on  file  with  the  New  Mexico  Public 
Regulation  Commission  show  that  Kneip 
had  been  acting  as  president  of  that 
Wackenhut  subsidiary  as  recently  as  De- 


cember 31,  2005. 

To  further  illustrate  the  cycle  of  influ- 
ence between  Wackenhut/GEO  and  the 
Florida  Senate,  it  is  important  to  note 
that  nearly  all  of  the  Wackenhut  subsid- 
iary corporations  over  which  Kneip  had 
control  were  offshoots  of  King  Employee 
Services,  Inc.,  as  well  as  related  companies 
King  Staffing  and  King  Benefits,  which 
were  purchased  in  1997  from  former  Flor- 
ida Senate  President  Jim  King  (2002-2004) 
by  Wackenhut  for  $16  million.  King’s 
personal  cut  of  this  deal  was  reportedly 
$5  million;  he  died  in  July  2009  while  still 
serving  in  the  Senate. 

In  May  2010,  during  the  last  week 
of  the  Florida  Legislature’s  conference 
to  finalize  the  state  budget  bill,  Ways  and 
Means  Chair  Alexander  slipped  a proviso 
into  the  spending  bill’s  section  on  criminal 
justice  and  corrections  appropriations. 

The  proviso  called  for  a cut  of  over 
$24  million  to  FDOC’s  budget  to  close  an 
unspecified  number  of  state  facilities  in 
order  to  open  and  fill  Blackwater. 

This  $24  million  cut  to  FDOC  was 
essentially  written  in  as  compensation,  or 
displacement  of  funds,  for  an  additional 
$22  million  written  into  the  budget  for 
the  sole  purpose  of  “the  operation  [of] 
2,224  adult  male  beds  at  Blackwater  River 
Correctional  Facility  to  be  operational  by 
November  1,  2010.” 

The  state  budget  bill  also  called  for 
FDOC  to  identify  some  1,350  male  adult 
custody  psychological  and  medical  care 
beds  for  potential  privatization.  Addition- 
ally, the  budget  bill  stated  that  FDOC  was 
required  to  develop  a plan  to  reduce  the 
operating  costs  of  6,400  additional  prison 
beds  by  five  percent  - using  private  beds 
if  necessary. 

And,  just  as  the  2010-2011  budget  bill 
was  generous  in  its  cuts  to  the  state’s  pub- 
lic prison  system,  it  was  equally  generous 
in  handouts  for  private  prison  operators. 

All-in-all  the  2010-2011  budget  bill 
contained  over  $1.2  million  in  state  funds 
to  be  paid  to  local  government  taxing 
authorities  in  lieu  of  property  taxes  for 
the  state’s  six  existing  private  correctional 
facilities. 

As  such,  the  criminal  justice  correc- 
tions section  of  the  2010-201 1 budget  bill 
was  met  by  stiff  criticism  - most  audibly 
from  FDOC  officials  and  the  Florida 
Police  Benevolent  Association  (Florida 
PBA,  the  state’s  prison  guard  union),  and 
from  Sen.  Paula  Dockery  (R-Lakeland), 
chair  of  the  Senate  Criminal  Justice  Com- 
mittee. 
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Dockery  noted  in  her  criticism  of  the 
Blackwater-related  provisions  that,  as  was 
the  case  with  Sansom’s  2008  proviso,  the 
appropriations  and  mandates  concerning 
FDOC  and  Blackwater  had  never  been 
discussed  or  approved  in  any  committee. 

According  to  FDOC  Communica- 
tions Director  Gretl  Plessinger,  the  issue 
most  difficult  to  reconcile  with  the  2010- 
2011  budget  was  the  fact  that  the  state’s 
prison  system  was  actually  running  under 
capacity.  Put  simply,  there  was  no  need  to 
push  through  the  opening  of  Blackwater 
CF. 

Whereas  state  prisoner  growth  projec- 
tions in  2008  had  actually  suggested  that 
there  may  be  a need  for  the  facility  by 
2010,  Plessinger  said  prison  population 
growth  had  slowed  to  the  point  where 
construction/expansion  projects  under- 
way at  state-owned  and  operated  facilities 
had  ceased. 

Regardless  of  the  fact  that  there  was 
no  need  on  the  part  of  the  state  to  open 
Blackwater  at  the  time,  or  the  fact  that 
by  mandating  the  facility’s  opening  by 
November  2010  through  the  closure  of 
existing  state  facilities,  lawmakers  were 
in  effect  mandating  the  possible  loss  of 
thousands  of  state  jobs,  there  was  a very 
real  need  on  the  part  of  GEO  Group  to 
have  Blackwater  CF  opened  as  soon  as 
possible. 

In  April  2010,  DMS  announced  that 
it  had  awarded  contracts  for  the  manage- 
ment of  both  Moore  Haven  CF  (985  beds) 
and  Graceville  CF  (1,884  beds)  - both 
of  which  had  been  operated  by  GEO  up 
to  that  point  - to  CCA,  thereby  reduc- 
ing GEO’s  holdings  in  its  home  state  to 
1,861  beds  at  South  Bay  CF  by  the  end 
of  the  year,  unless  Blackwater  CF  could 
be  filled. 

For  her  part,  Arduin  says  that  the  idea 
of  opening  or  building  a private  prison 


was  never  run  by  her  in  the  House  or  the 
Senate  in  either  2008  or  2010. 

When  asked  about  the  facility  and  the 
provisions  in  the  2010-2011  budget  bill 
which  called  for  its  immediate  opening, 
Arduin,  who  was  paid  $7,000  per  month 
by  the  Senate  as  an  economic  consultant 
- and  who,  as  stated  by  the  terms  of  her 
contract,  was  to  know  the  business  of  the 
state  of  Florida  inside  and  out,  down  to 
the  last  dime  - responded,  “was  that  some- 
thing that  was  in  the  2010  budget?” 

Ghosts  of  Private  Prisons  Past 
(Cash  that  Rings  the  Till,  Part  2) 

Beginning  in  January  of  1 999  through 
November  2003,  Arduin  served  as  director 
of  the  Office  of  Policy  and  Budget  under 
Florida  Governor  Jeb  Bush.  Prior  to  her 
appointment  under  Bush,  Arduin  had 
served  in  similar  roles  under  Michigan 
Governor  John  Engler  and  New  York 
Governor  George  Pataki. 

From  November  17,  2003  through 
October  15,  2004,  Arduin  served  as 
director  of  the  California  Department 
of  Finance  under  Governor  Arnold 
Schwarzenegger.  As  director  of  finance, 
Arduin  was  Gov.  Shwarzenegger’s  chief 
fiscal  advisor  - with  purview  over  70  state 
boards  and  governmental  authorities. 

It  is  worth  noting  that,  while  Arduin 
has  earned  a reputation  for  herself  as 
being  a tough  opponent  of  government 
spending  - even  referred  to  as  an  “ogre”  by 
a California  state  lawmaker  for  her  cuts  to 
the  state’s  public  health  care  system  - this 
tough  posture  on  governmental  spending 
does  not  seem  to  apply  to  Arduin’s  rate 
of  pay. 

For  example,  just  as  Arduin  was  paid 
$10,000  per  month  by  the  Florida  House 
under  Rubio,  and  $7,000  per  month  in 
the  Florida  Senate  under  Atwater,  she 
was  paid  $10,248  per  month  at  the  time 


she  left  the  administration  of  Governor 
Jeb  Bush.  What’s  more,  the  state  of 
Florida  disbursed  an  additional  $25,913 
to  Arduin  for  438  hours  of  vacation  pay 
on  December  8,  2003  - at  which  time  she 
was  employed  as  director  of  the  California 
Department  of  Finance. 

Other  sets  of  monetary  disbursements 
surrounding  the  commencement  of  Ar- 
duin’s work  under  Gov.  Schwarzenegger 
are  equally  interesting. 

On  October  10,  2003,  three  days  fol- 
lowing Schwarzenegger’s  election  and  a 
little  more  than  a month  prior  to  Arduin’s 
appointment  to  the  Schwarzenegger  ad- 
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ministration,  Wackenhut  Corrections 
paid  out  $5,000  to  the  Californians  for 
Schwarzenegger  2003  PAC. 

On  November  17,  2003,  Arduin  as- 
sumed her  role  as  director  of  finance. 

Three  days  later,  Wackenhut  Cor- 
rections paid  out  an  additional  $16,200 
to  the  Californians  for  Schwarzenegger 
2003  PAC.  Also  on  November  20,  2003, 
Wackenhut  Corrections  paid  out  $36,800 
to  Schwarzenegger’s  “Total  Recall  Com- 
mittee, Vote  Yes  to  Recall  Gray  Davis,”  a 
PAC  established  by  the  Schwarzenegger 
campaign  in  2003  that  remained  active 
through  2005,  which  was  intended  to 
drive  the  2003  ballot  initiative  to  recall  the 
election  of  former  California  Governor 
Gray  Davis. 

During  Arduin’s  tenure  as  California’s 
director  of  finance,  two  private  prisons 
which  had  been  decommissioned  in  2003 
by  Governor  Davis,  McFarland  Com- 
munity Correctional  Facility  (CF)  and 
Mesa  Verde  CF,  were  re-appropriated  and 
reopened  - with  no-bid  contracts  issued 
to  the  GEO  Group  and  another  private 
prison  company,  Civigenics,  for  operation 
of  the  facilities. 

On  October  28,  2004,  13  days  after 
her  resignation  from  the  Schwarzenegger 
administration,  Arduin  was  elected  to 
replace  George  Wackenhut  (co-founder  of 
Wackenhut  Corp.  and  Wackenhut  Correc- 
tions, who  had  died  earlier  that  year)  on 
the  board  of  trustees  of  CentraCore  Prop- 
erties Trust  (AKA  Correctional  Properties 
Trust,  CPT),  the  real  estate  investment 
trust  (REIT)  of  Wackenhut/GEO. 

CPT  was  founded  in  1998  by  Rich- 
ard and  George  Wackenhut,  along  with 
several  other  Wackenhut  Corrections 
directors  and  executives,  including  current 
GEO  Group  director  and  then-mayor  of 
South  Bay,  Florida  (which  incidentally  is 
the  site  of  GEO’s  South  Bay  CF),  Clar- 
ence Anthony. 

Additionally,  GEO  Group/Wacken- 
hut  Corrections  president  and  CEO 
George  Zoley  was  a founding  CPT  trustee, 
holding  several  tens  of  thousands  of  shares 
of  common  stock  in  the  company. 

Over  the  course  of  the  REIT’s  exis- 
tence, Charles  R.  Jones  served  as  CPT 
President  and  CEO.  According  to  court 
documents,  Jones  - CPT  founding  trustee 
along  with  Zoley  - was  Wackenhut ’s  “in- 
vestment banker”  at  the  time  of  CPT’s 
inception. 
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As  a REIT,  CPT  was  essentially  the 
entity  which  held  all  of  Wackenhut/GEO’s 
real  estate  holdings. 

While  CPT  was  technically  a separate 
independent  entity  outside  the  purview 
of  Wackenhut/GEO,  at  the  time  of  its 
creation  the  REIT’s  holdings  consisted 
solely  of  Wackenhut  properties.  When  it 
was  eventually  merged  back  into  GEO 
Group  in  2007  (at  which  time  it  became 
GEO  Acquisition  II,  a Delaware  corpo- 
ration governed  by  Zoley,  Calabrese  and 
GEO  General  Counsel  John  Bulfin),  the 
REIT  owned  13  properties,  11  of  which 
it  “leased”  to  GEO. 

Due  to  this  extremely  close  relation- 
ship to  Wackenhut/GEO,  Securities  and 
Exchange  Commission  (SEC)  auditors 
had  questioned  on  at  least  one  occasion 
whether  CPT  was  in  fact  an  entity  inde- 
pendent of  Wackenhut/GEO. 

In  2006,  following  the  announcement 
that  CPT  was  set  to  merge  with  GEO  (ef- 
fective January  2007),  CPT  shareholders 
filed  class  action  suits  seeking  injunctions 
against  the  merger  in  Maryland  and  Flor- 
ida courts,  alleging  that  the  merger  was  an 
inside  deal  beneficial  to  CPT  trustees  and 
GEO  executives  and  that  there  were  irrec- 
oncilable conflicts  of  interest  between  the 
two.  As  such,  the  shareholders  alleged  that 
the  merger  was  in  essence  GEO  bringing 
its  real  estate  holdings  back  in-house  - al- 
legations which  Arduin  flatly  denies. 

Both  shareholder  suits  were  settled 
out  of  court  in  2008  under  undisclosed 
terms. 

At  the  time  of  Arduin’s  appointment 
to  the  CPT  board,  as  well  as  during  her 
service  under  Schwarzenegger,  McFar- 
land CF  was  owned  by  CPT  and  leased 
to  GEO. 

In  January  2006,  CPT  finalized  its 
purchase  of  Mesa  Verde  CF,  operated  by 
Civigenics,  another  CPT  customer,  which 
also  operated  a CPT-owned  minimum 
security  prison  in  New  Jersey. 

Following  Arduin’s  appointment 
to  CPT,  the  California  State  Auditor 
launched  an  investigation  into  the  ap- 
pearance of  conflicts  of  interest  in  the 
McFarland/Mesa  Verde  deals. 

According  to  the  California  State 
Auditor’s  investigative  report,  issued  on 
September  13,  2005,  the  Schwarzenegger 
administration  had  relied  on  a misleading 
cost -benefit  analysis  which  did  not  factor 
in  other  potential  cost  saving  measures  in 
awarding  the  no-bid  contracts  to  Civigen- 
ics and  GEO. 

Additionally,  the  state  found  that 
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there  were  indeed  conflicts  of  interest  on 
the  part  of  Civigenics  in  that  the  company 
did  not  report  that  two  of  its  employees  in 
the  state  were  former  high-ranking  Cali- 
fornia Department  of  Corrections  and 
Rehabilitation  (CDCR)  employees  who 
were  still  receiving  annuities  from  CDCR. 
[See:  PLN,  July  2006,  p.23]. 

However,  the  report  found  no  evidence 
of  wrongdoing  on  the  part  of  Arduin  as 
per  the  odd  timing  of  her  appointment  to 
CPT,  because  “since  the  former  finance 
director  is  associated  with  the  trust  [CPT] 
and  not  with  GEO,  it  does  not  appear  that 
she  has  a conflict  of  interest  in  regards  to 
the  McFarland  contract.” 

The  report  made  no  mention  of  the 
business  relationship  between  CPT  and 
Civigenics,  or  of  the  fact  that  CPT  was 
an  offshoot  of  GEO. 

What’s  more,  the  report  stated  that 
the  California  State  Auditor  could  find 
no  evidence  that  Arduin  had  influenced 
CDCR’s  decision  to  reopen  the  facilities. 

However,  the  report  failed  to  note  that 
just  prior  to  her  appointment  as  director 
of  finance,  Arduin  had  been  commissioned 
by  the  Schwarzenegger  administration  to 
perform  an  audit  of  California’s  govern- 
ment and  state  finances. 

Whether  or  not  that  audit  recom- 
mended reopening  the  private  prison 
facilities  is  unknown,  as  there  are  no  audit 
reports  authored  by  Arduin  on  file  with 
either  the  Department  of  Finance  or  with 
the  Office  of  Governor  Schwarzenegger. 

While  written  communications  in 
the  form  of  emails  and  memos  do  exist 
between  Arduin  and  Schwarzenegger,  the 
administration  refused  (in  July  2010)  to 
release  any  of  those  documents  for  public 
inspection. 

When  asked  specifically  for  any 
written  communications  between  Ar- 
duin and  the  Governor  from  the  month 
prior  to  Arduin’s  sudden  resignation 
and  appointment  to  CPT,  Deputy  Legal 
Affairs  Secretary  to  the  Office  of  the 
Governor  Dan  Maguire  responded  that 
while  such  documents  do  exist,  any  and 
all  communications  between  Arduin  and 
Schwarzenegger  are  exempt  from  public 
disclosure  under  executive  and  delibera- 
tive process  exemptions  to  the  state’s  open 
records  laws. 

When  asked  that  the  administra- 
tion waive  its  legal  right  to  withhold 
executive  communications  between  Ar- 
duin and  Schwarzenegger  in  the  spirit  of 
transparency  and  open  government  - in 
that  there  is  a definite  public  interest  in 
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knowing  whether  or  not  Arduin  advo- 
cated for  the  Mesa  Verde  or  McFarland 
CF  re-appropriations,  or  whether  Gov. 
Schwarzenegger  had  knowledge  of  Ardu- 
in’s  imminent  appointment  to  CPT  - the 
administration  refused,  stating,  “...there 
are  strong  policy  reasons  to  protect  the 
confidentiality  of  communications  to  and 
from  the  Governor’s  Office.  Disclosure 
of  such  communications  could  chill  the 
candid  discussion  of  critical  issues,  and 
deprive  the  Governor  of  information  he 
needs  to  discharge  his  duties....  Therefore 
we  are  not  producing  these  documents 
to  you.” 

It  is  unclear  at  what  point  Arduin 
became  involved  in  the  private  prison 
business,  though  a statement  of  financial 
interests  filed  with  the  Florida  Commis- 
sion on  Ethics  in  2000  may  shed  some 
light  on  that  history.  The  document  lists 
Arduin’s  primary  source  of  income  as 
being  First  Clearing  Corporation,  simply 
described  as  a “brokerage.” 

Documents  on  file  with  the  Flor- 
ida Secretary  of  State,  Division  of 
Corporations,  reflect  that  First  Clearing 
Corporation  (a  North  Carolina  company 
doing  business  in  Florida)  merged  into 
Corestates  Securities  Corp.  (a  Pennsylva- 
nia corporation)  in  1998. 

SEC  documents  show  that  in  1996 
Corestates  Financial  Corp.  (a  corporate 
relative  of  Corestates  Securities  Corp.) 
purchased  12,000,200  shares,  or  54.7055 
percent,  of  Wackenhut  Corrections.  Un- 
der this  ownership  class,  Corestates  was 
considered  to  be  a “parent  holding  com- 
pany” of  Wackenhut  Corrections. 

Corestates  subsequently  merged  with 


Wachovia,  which  in  2008  merged  with 
Wells  Fargo.  As  of  January  20, 201 1 , Wells 
Fargo  and  Company  owned  3,623,603 
shares,  or  5.62  percent,  of  GEO  Group. 

Arduin  says  she  has  no  knowledge 
of  any  personal  financial  interest  in  First 
Clearing  Corporation  or  in  Corestates  and 
does  not  know  why  that  entry  was  made 
on  her  2000  financial  disclosure  statement 
- outside  the  possibility  of  clerical  error 
on  the  part  of  her  assistant. 

Strange  Appearances  and  Strange 
Bedfellows 

On  the  evening  of  Monday,  August 
22, 2005,  a party  of  high-ranking  Florida 
Department  of  Corrections  officials  met 
up  at  a bar  in  Tallahassee.  The  bar  was 
Clyde  and  Costello’s,  an  establishment 
known  to  cater  to  the  Tallahassee  lobby- 
ist/mover-and-shaker  crowd.  The  party 
that  night  consisted  of  FDOC  Secretary 
James  Crosby,  Washington  Correctional 
Institution  Warden  Rick  Anglin,  Gulf 
Correctional  Institution  Warden  Dale 
Hughes,  and  FDOC  Region  1 Correction- 
al Services  Consultant  Brad  Tunnell. 

According  to  documents  obtained 
from  the  Florida  Department  of  Law  En- 
forcement (FDLE),  sometime  toward  the 
end  of  the  evening,  Crosby  took  Tunnell 
to  the  side  and  told  him,  “You  know,  you 
need  to  talk  to  your  dad.  You  need  to  get 
him  off  my  boys.” 

Brad  Tunnell’s  father,  Guy  Tunnell, 
was  FDLE  Commissioner  at  that  time. 

At  the  time  of  the  August  2005  meet- 
ing at  Clyde  and  Costello’s,  FDLE  was 
investigating  Crosby,  FDOC  Region  1 
Director  Allen  Clark  and  several  other 


FDOC  employees  in  regard  to  a wide  ar- 
ray of  charges  including  assault,  steroids 
distribution,  misappropriation  of  state 
funds/resources,  and  a kickback  scheme 
involving  two  private  prison  canteen 
service  providers,  Keefe  Commissary  Net- 
work and  American  Institutional  Services 
(AIS).  [See:  PLN,  Feb.  2011,  p.42]. 

According  to  FDLE  records,  Crosby 
continued  in  his  threat,  putting  a fine  point 
on  his  demands  after  Brad  Tunnell  stated 
that  he  didn’t  understand  what  Crosby 
was  getting  at:  “AC  [Allen  Clark],  they 
need  to  lay  off  AC.  They  need  to  leave 
him  the  fuck  alone.  You  need  to  tell  your 
dad.” 

Tunnell  claimed  that  he  responded 
by  stating  he  could  not  tell  his  father 
how  to  do  his  job,  to  which  Crosby  alleg- 
edly responded  by  threatening  to  open  an 
administrative  investigation  into  a brawl 
Tunnell  had  reportedly  been  a party  to  at 
an  FDOC  event  earlier  that  year. 

Subsequent  events  - namely  the 
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federal  indictments  and  convictions  of 
both  Allen  Clark  and  James  Crosby  in 
2006  and  2007  - shed  some  light  on  why 
Crosby  was  so  eager  that  the  FDLE 
investigation  into  Clark  end.  [See:  PLN, 
Dec.  2007,  p.32]. 

Both  Clark  and  Crosby  had  been 
involved  in  a kickback  scheme  in  which 
two  Gainesville  area  businessmen,  Ed- 
ward Lee  Dugger  and  Joseph  Arthur 
Deese,  proprietors  of  AIS,  paid  out  ap- 
proximately $130,000  to  Clark  and  Crosby 
from  October  2003  through  February 
2006  in  exchange  for  Crosby  and  Clark’s 
facilitating  and  arranging  a partnership 
between  AIS  and  Keefe  Commissary 
wherein  AIS  provided  visitor  canteen 
services  at  FDOC  Region  1 facilities  as  a 
Keefe  subcontractor. 

Crosby  stated  under  oath  to  FDLE 
investigators  looking  into  his  alleged 
threat  to  Tunnell  on  August  22,  2005  that 
he  had  gone  to  Clyde  and  Costello’s  that 
evening  to  meet  with  the  bar’s  owner,  Da- 
vid Ericks,  and  Ericks’  longtime  girlfriend, 
Donna  Arduin. 

Ericks,  aside  from  being  the  owner  of 
Clyde  and  Costello’s,  is  owner  of  Ericks 
Consultants,  a lobbying  firm  which  has 
represented  Wackenhut/GEO  Group  for 
over  a decade.  Ericks  was  also  the  chief 
lobbyist  for  Keefe  Commissary  in  Florida 
from  March  2005  through  2009.  What’s 
more,  Ericks  represented  Arduin,  Laffer 
and  Moore  Econometrics  (ALME)  in 
2005. 

Additionally,  Ericks  paid  the  bar  tab 
of  $143.25  for  the  31  drinks  consumed 
by  the  FDOC  officials  that  evening.  It  is 
important  to  note  that  all  of  the  FDOC 
employees  present  at  the  bar  that  evening, 
with  the  exception  of  FDOC  Secretary 
Crosby,  were  high-ranking  officials  in 
FDOC  Region  1 - the  region  for  which 
all  of  the  AIS/Keefe  bribes  were  intended 
to  facilitate  business. 

Court  documents  filed  with  the  mys- 
teriously late  indictments  of  Deese  and 
Dugger  in  June  2010  (given  the  fact  that 
both  Crosby  and  Clark  had  already  been 
convicted  and  sentenced  for  their  roles  in 
the  kickback  scheme)  indicate  that  Keefe 
was  also  a recipient  of  the  kickbacks 
reaped  through  the  AlS/Crosby  arrange- 
ment in  that  Deese  and  Dugger  would  pay 
both  monetary  and  non-monetary  bribes 
to  unnamed  Keefe  executives  and  repre- 
sentatives - most  significantly  the  payment 
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of  a Keefe  executive’s  $5,000  credit  card 
bill  in  October  2005,  about  a month  after 
the  Clyde  and  Costello’s  meeting. 

Furthermore,  a federal  civil  case 
(seeking  forfeiture  of  criminally-obtained 
revenue)  based  on  the  testimony  of  FBI 
Special  Agent  Jannet  Pellicciotti,  which 
has  been  stayed  pending  the  outcome  of 
the  Deese  and  Dugger  prosecutions,  al- 
leges that  Keefe  Commissary,  along  with 
AIS,  Crosby  and  Clark,  is  guilty  of  mail 
fraud  because  the  U.S.  Postal  Service  was 
used  to  deliver  the  criminally-obtained 
proceeds  of  the  canteen  partnership  to 
Keefe’s  corporate  offices  in  St.  Louis, 
Missouri. 

During  the  FDLE  interview  follow- 
ing Crosby’s  threat  to  Tunnell  at  Clyde 
and  Costello’s,  Crosby  stated  that  he, 
Ericks  and  Arduin  had  spent  a substantial 
amount  of  time  that  evening  speaking 
privately  outside  the  bar  about  an  undis- 
closed subject. 

Oddly  enough,  while  FDLE  investiga- 
tors had  interviewed  every  person  from 
Ericks  to  an  off-duty  cocktail  waitress 
who  had  been  drinking  with  the  men  re- 
garding the  events  of  the  night  of  August 
22,  2005,  they  never  interviewed  Arduin. 

Further,  it  appears  that  then-Gover- 
nor  Jeb  Bush  recognized  the  significance 
of  Clyde  and  Costello’s  as  the  setting 
for  this  particular  meeting.  Accord- 
ing to  FDLE  transcripts,  then-FDLE 
Commissioner  Guy  Tunnell  recalled 
Bush’s  dismay  during  his  briefing  on  the 
investigation  following  the  threats  made 
by  Crosby. 

“The  Governor  was  upset  Crosby  was 
back  at  Clyde’s  again,”  recalled  Tunnell  to 
investigators,  suggesting  that  Crosby  had 
ongoing  business  at  Ericks’  bar  of  which 
Bush  was  aware. 

Tunnell  declined  repeated  requests 
for  an  interview,  stating  only,  “I’m  not 
interested  in  opening  that  painful  chapter 
of  my  family’s  life  again.” 

Former  Governor  Bush  could  not  be 
reached  for  comment. 

For  her  part,  Arduin,  who  was  ap- 
pointed by  Bush  to  the  Florida  Property 
Tax  Reform  Committee  the  following  year 
(2006,  while  still  serving  as  a CPT  trustee), 
denies  the  meeting  ever  took  place,  or 
that  she  ever  had  occasion  to  meet  with 
Crosby  outside  of  her  role  as  an  agency 
head  of  the  Bush  administration.  Nor, 
says  Arduin,  did  she  ever  have  any  busi- 
ness with  Keefe. 

“I  never  had  a meeting  with  James 
Crosby.  I mean,  if  he  said  he  went  over 
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there  to  meet  us,  he  might  have  been  - he 
and  Dave  [Ericks]  might  have  had  some- 
thing to  talk  about,  but  I never  had  a 
meeting  with  him,”  said  Arduin.  “I  never 
had  any  business  with  him  after  I left 
the  state  of  Florida.  We  were  - we  both 
worked  for  the  same  administration  for  a 
while.  I was  consulting  for  Speaker  Ru- 
bio, but  I never  did  any  work  for  Speaker 
Rubio  that  would  have  had  me  have  a 
meeting  with  a corrections  secretary....  But 
obviously,  he  had  reasons  to  be  meeting 
with  Dave.” 

Interestingly,  perhaps  indicative  of 
some  shared  business  growth  strategy, 
just  as  Ericks  represented  the  interests 
of  Keefe,  GEO  Group  and  ALME  (at 
a time  when  Arduin  was  a trustee  of 
CPT)  in  Florida  in  2005,  this  pattern  of 
mutual  representation  was  replicated  the 
following  year  in  Texas  when  Keefe,  CPT, 
Atlantic  Shores  Healthcare  (the  entity 
which  would  become  GEO  Group’s  prison 
medical  service  arm,  GEO  Care)  were 
all  represented  by  Texas  lobbyist  Scott 
Gilmore,  the  former  chief  of  staff  to  Texas 
State  Rep.  Ray  Allen. 

Crosby,  who  is  currently  incarcerated 
at  a federal  prison  camp  in  Pensacola, 
turned  down  a request  for  an  interview. 

Ericks  did  not  return  multiple  phone 
calls  and  emails  requesting  comment. 

It  is  also  worth  noting  that  every  sin- 
gle federal  campaign  contribution  - except 
for  one  - recorded  by  the  Federal  Election 
Commission  (FEC)  for  Arduin  over  the 
past  decade  lists  her  place  of  residence 
as  either  Ft.  Lauderdale  or  Tallahassee. 
The  exception  is  a $1,000  contribution 
to  then-Missouri  Senator  James  Talent, 
credited  to  Arduin  in  2005,  which  lists  her 
place  of  residence  as  St.  Louis,  Missouri, 
home  of  Keefe  Commissary  and  its  parent 
company,  Centric  Group. 

Arduin  says  that  she  has  no  recollec- 
tion of  any  such  contribution  or  any  idea 
why  her  address  would  be  listed  as  being 
in  St.  Louis. 

And  while  Arduin  claims  that  she 
never  had  any  involvement  with  Keefe, 
FEC  records  show  that  Senator  Talent  was 
the  top  pick  above  and  beyond  all  other 
candidates  for  Keefe  and  Centric  Group 
during  the  2006  election  cycle  - with  at 
least  $35,950  in  campaign  contributions 
from  Keefe  and  Centric  Group  execu- 
tives and  employees  going  to  Talent  from 
October  2005  to  June  2006. 

Of  this  nearly  $36,000  influx  of  cam- 
paign cash,  $20,000  was  paid  directly  into 
Talent’s  two  political  action  committees 
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($10,000  to  each)  by  Keefe  and  Centric 
Group  President  Douglas  Albrecht.  Al- 
brecht retired  from  his  post  at  the  helm 
of  Keefe  and  Centric  Group  following  the 
Crosby  and  Clark  indictments.  He  could 
not  be  reached  for  comment. 

Arduin  was  not  alone  in  her  sudden 
interest  in  Missouri  lawmakers  in  2005. 
Ericks  - who,  according  to  data  compiled 
by  the  National  Institute  on  Money  in 
State  Politics,  has  restricted  his  campaign 
finance  spending  solely  to  Florida  law- 
makers from  1998  to  present  - also  broke 
with  his  pattern  of  generosity  in  2005  with 
a gift  of  $600  to  the  campaign  of  Missouri 
State  Senator  Brad  Lager. 

While  Ericks  and  Arduin  are  no  lon- 
ger romantically  involved,  it  seems  that 
their  business  relationship  is  alive  and 
well;  Arduin’s  residential  property  in  Ft. 
Lauderdale  is  jointly  owned  by  herself 
and  Ericks. 

Incorporation  papers  on  file  with  the 
Florida  Secretary  of  State,  Division  of 
Corporations  from  2005  to  present  for 
ALME,  and  for  Arduin  Associates,  list 
Arduin’s  business  address  as  205  S.  Ad- 
ams in  Tallahassee.  205  S.  Adams  is  also 
the  address  for  Ericks  Consultants.  The 
building  located  at  205  S.  Adams  is  owned 
by  Ericks  Consultants.  In  fact,  Arduin’s 
office  is  the  office  of  Ericks  Consultants 
- the  two  share  the  same  phone  and  fax 
numbers.  The  receptionist  who  picks  up 
the  phone  when  you  call  looking  for  Ar- 
duin says,  “Ericks  Consultants,  how  may 
I help  you?” 

FBI  Special  Agent  Rick  Dent  de- 
clined to  confirm  or  deny  whether  the 
FBI  is  investigating  any  other  parties  in 


conjunction  with  the  June  2010  indict- 
ments of  Deese  and  Dugger. 

Steve  Cole,  spokesman  for  the  U.S. 
Attorney’s  Office  in  Jacksonville,  the  office 
which  had  prosecuted  and  which  contin- 
ues to  prosecute  all  cases  involving  the 
Crosby/AIS  kickback  scheme,  declined 
to  comment  on  any  aspect  of  any  related 
cases  - past  or  present  - or  whether  further 
indictments  are  forthcoming. 

As  for  Arduin,  she  says  she  does  not 
know  whether  or  not  she  currently  has  any 
financial  interest  in  the  GEO  Group  or 
any  other  private  corrections  interests. 

“My  investment  guys  have  me  in  so 
many  different  mutual  funds,  I can’t  ... 
I have  no  idea,”  said  Arduin.  “I  don’t 
know.” 

Over  the  course  of  the  2010  mid- 
term election  year,  Arduin  worked  as  an 
advisor  to  the  campaign  of  U.S.  Senator 
Rubio,  as  well  as  to  the  campaign  of 
newly-elected  Florida  Governor  Rick 
Scott.  She  currently  heads  Scott’s  budget 
advisory  team. 

Subsequent  Events 

On  February  7, 201 1,  Governor  Scott 
unveiled  his  budget  proposal  to  cut  ap- 
proximately $5  billion  in  state  spending. 
The  proposal  is  the  actuation  of  Scott’s 
“7-7-7  Jobs”  plan  (“seven  steps,  seven 
years,  700,000  jobs”),  which  was  much 
touted  by  the  Scott  camp  over  the  course 
of  the  2010  campaign  as  the  only  real  solu- 
tion for  Florida’s  deep  fiscal  woes. 

The  plan  was  Donna  Arduin’s  key 
contribution  to  the  Scott  campaign  as 
head  of  Scott’s  budget  advisory  team, 
tasked  with  assembling  the  full  budget 


proposal  for  presentation  to  the  legisla- 
ture. 

Thus,  not  surprisingly,  the  Scott 
budget  proposal  takes  heavy  aim  at  the 
state’s  prison  system.  Prior  to  revealing 
the  full  proposal,  Scott’s  “7-7-7”  budget 
plan  advertised  a reduction  in  correctional 
costs  by  $1  billion  simply  by  “paying 
competitive  market-based  salaries  for 
correction’s  staff,  utilizing  inmate  labor 
to  grow  prison  food,  and  competitively 
bidding  health  care  contracts  resulting 
in  public  prison  costs  that  are  as  low  as 
private  prisons....” 

In  reality,  as  indicated  by  the  Febru- 
ary 7 unveiling  of  the  full  budget  proposal, 
the  plan  calls  for  the  elimination  of  nearly 
8,700  state  government  job  positions  - 
1 ,690  of  which  would  be  eliminated  from 
the  FDOC  through  $82  million  in  budget 
cuts. 

The  cuts  are  to  be  made  in  favor  of 
increased  utilization  of  services  offered  by 
private  companies,  such  as  GEO  Group. 
In  fact,  the  budget  proposal  calls  for  the 
placement  of  up  to  1,500  state  prisoners  in 
privately-run  facilities,  the  closure  of  two 
yet-to-be  named  public  prisons  and  an- 
other $32.5  million  to  be  set  aside  for  the 
express  purpose  of  renegotiating  existing 
private  prison  contracts  with  the  goal  of 
maximizing  private  prison  capacity. 

Additionally,  the  budget  plan  calls  for 
the  privatization  of  all  three  of  Florida’s 
public  mental  hospitals  - which  seems  ide- 
ally suited  for  GEO  Group’s  correctional 
and  mental  health  care  subsidiary,  GEO 
Care  (already  the  largest  private  provider 
of  such  services  in  the  state). 

These  proposed  budget  measures 
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GEO  Legacy  of  Corruption  (cont.) 


have  not  gone  unopposed,  however.  The 
Florida  Police  Benevolent  Association 
(PBA),  which  represents  state  prison 
guards,  has  strongly  objected  to  the  job 
cuts,  while  a series  of  heated  pre-legislative 
session  exchanges  has  played  out  since  the 
revelation  of  Scott’s  budget  plan. 

Sen.  Mike  Fasano  (R-New  Port 
Richey  ),  chairman  of  the  Senate  Civil  and 
Criminal  Justice  Budget  Subcommittee, 
has  been  the  most  outspoken  legisla- 
tive critic  of  the  plan,  questioning  why 
the  Governor  would  push  for  increased 
spending  on  prison  privatization  when 
existing  state  facilities  have  thousands  of 
unoccupied  beds. 

“Private  prisons  make  a profit  on 
the  New  York  Stock  Exchange,”  Fasano 
noted.  “Government  should  not  be  in  the 
business  of  helping  companies  make  a 
profit,  and  that’s  what  we’re  doing  here.” 

As  such,  Sen.  Fasano  sharply  ques- 
tioned two  Scott  administration  officials 
about  the  governor’s  proposed  budget 
plan  to  cut  FDOC  job  positions.  Conse- 
quently, a Scott  spokesman  suggested  that 
the  governor’s  staff  would  boycott  future 
subcommittee  hearings,  though  Scott  later 
denied  that  was  the  case. 

Nevertheless,  Fasano  and  others  seek- 
ing answers  regarding  Florida’s  continued 
unprecedented  slide  towards  wholesale 
prison  privatization  need  look  no  further 
than  February  6, 201 1,  Superbowl  Sunday, 
to  get  an  idea  of  Scott’s  cozy  relationship 
with  the  private  prison  industry. 

As  reported  by  the  Orlando  Sentinel, 
Scott  attended  a Superbowl  party  held  at 
the  home  of  lobbyist  Brian  Ballard  the 
day  before  the  unveiling  of  the  budget 
proposal.  Florida  lobbying  disclosure 
records  indicate  that  Ballard  is  a longtime 
state  legislative  lobbyist  for  Corrections 
Corporation  of  America  (CCA)  and,  as 
of  January  14,  201 1,  an  executive  branch 
lobbyist  for  GEO  Group. 

According  to  the  Sentinel,  Ballard 
helped  raise  more  than  $3  million  for 
Scott’s  inaugural  celebration.  Addition- 
ally, GEO  Group  - beyond  donating 
more  than  $400,000  to  the  Republican 
Party  of  Florida  during  the  2010  election 
cycle  - contributed  $25,000  to  Scott’s 
inauguration. 

Presumably,  based  on  Scott’s  recently 
unveiled  budget  bill,  GEO  is  getting  what 
it’s  paid  for.  “It’s  really  just  a gift  to  the 
private  prison  industry,”  PBA  director  of 
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legislative  services  David  Murrell  said  of 
Scott’s  proposed  budget  plan.  “It’s  very 
political.  The  private  corporations  have 
been  very  helpful  to  the  governor  and 
his  people.”  P 


The  U.S.  Court  of  Appeals  for  the 
Seventh  Circuit  reversed  a grant 
of  summary  judgment  in  favor  of  a 
nurse  at  Illinois’  Peoria  County  Jail 
(PCJ)  who  was  accused  of  providing 
deliberately  indifferent  medical  care 
to  a prisoner. 

India  Taylor  was  arrested  and  taken 
to  the  PCJ  on  October  15,  2003.  Taylor, 
who  suffered  from  congestive  heart  fail- 
ure, did  not  feel  well  during  the  booking 
process.  She  complained  of  chest  pain 
and  told  guards  the  next  morning  that 
she  was  vomiting  and  suffering  from 
heroin  withdrawal. 

Around  9 A.M.,  Taylor  saw  Pam 
Hibbert,  a contract  nurse  at  PCJ.  Taylor’s 
blood  pressure  was  up  and  she  continued 
to  complain  of  nausea.  Hibbert,  however, 
sent  Taylor  back  to  her  cell.  Later,  during 
a video  bond  hearing,  Taylor  vomited 
violently.  Guards  present  during  the 
hearing  collected  Taylor’s  vomit  and 
notified  Nurse  Hibbert. 

Rather  than  see  Taylor,  Hibbert 
told  guards  to  have  her  fill  out  a sick- 
call  request  and  she  would  be  seen  in 
the  morning.  Hibbert  was  getting  off  in 
a few  minutes  and  did  not  want  to  take 
time  to  deal  with  Taylor.  Besides,  Hibbert 
thought  Taylor  was  faking  her  illness  in 
order  to  obtain  drugs. 

Guards  helped  Taylor  fill  out  the 
request,  and  she  was  scheduled  to  see  the 
jail’s  doctor  the  next  morning.  However, 
Taylor  did  not  make  it  through  the  night; 
she  died  around  3:40  A.M. 

One  of  the  guards  who  tried  to  get 
Nurse  Hibbert  to  see  Taylor  was  so  both- 
ered by  Hibbert ’s  brush  off  that  she  filed 
a “jail  incident  report”  against  Hibbert, 
accusing  her  of  ignoring  a significant 
medical  problem.  Taylor’s  estate  sued 
Hibbert  and  other  jail  staff,  arguing  that 
Taylor  received  deliberately  indifferent 
medical  care. 

All  of  the  medical  experts  in  the  case 
agreed  that  Taylor  had  died  from  heart 
failure.  However,  the  plaintiff’s  expert, 
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Dr.  Corey  Weinstein,  attributed  Taylor’s 
death  to  the  conduct  of  jail  medical  staff. 
Specifically,  Dr.  Weinstein  concluded  that 
Taylor’s  vomiting  in  combination  with  tak- 
ing diuretics  may  have  contributed  to  her 
heart  failure.  Dr.  Weinstein  also  suggested 
that  had  acceptable  medical  standards  been 
followed,  Taylor’s  death  could  have  been 
prevented. 

The  district  court,  however,  excluded 
Dr.  Weinstein’s  testimony  and  granted  sum- 
mary judgment  to  the  defendants.  Taylor’s 
estate  appealed  and  the  Seventh  Circuit 
affirmed  in  part  and  reversed  in  part. 

Concerning  the  exclusion  of  Dr.  Wein- 
stein’s testimony,  the  Court  of  Appeals 
held  that  the  district  court  erred  in  deem- 
ing the  doctor’s  testimony  unreliable.  “Dr. 
Weinstein,  based  on  his  medical  experience, 
provided  a sufficient  scientific  basis  for  his 
position  that,  among  other  things,  Taylor’s 
vomiting  could  have  exacerbated  her  heart 
condition  and  hastened  her  death,”  the  ap- 
pellate court  wrote.  And  while  the  district 
court  was  critical  of  Dr.  Weinstein’s  fail- 
ure to  provide  another  possible  cause  of 
Taylor’s  heart  failure,  the  Seventh  Circuit 
emphasized  that  “an  expert  need  not  testify 
with  complete  certainty  about  the  cause  of 
an  injury;  rather  he  may  testify  that  one  fac- 
tor could  have  been  a contributing  factor 
to  a given  outcome.” 

Finally,  the  Court  of  Appeals  held 
that  the  district  court  had  erred  in  grant- 
ing summary  judgment  to  Hibbert.  “Given 
that  Nurse  Hibbert  refused  to  treat  or  even 
see  Taylor  in  spite  of  her  serious  medical 
condition,  a jury  could  easily  find  that 
her  actions  surpassed  mere  negligence 
and  entered  the  realm  of  deliberate  indif- 
ference.” 

The  judgment  of  the  district  court 
granting  summary  judgment  to  Nurse  Hib- 
bert was  therefore  reversed.  The  Seventh 
Circuit  affirmed  the  grant  of  summary 
judgment  to  the  remainder  of  the  defen- 
dants. The  case  settled  following  remand. 
See;  Gayton  v.  McCoy,  593  F.3d  610  (7th 
Cir.  2010),  rehearing  denied. 
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Band-aid  Applied  to  Florida’s  Homeless 
Sex  Offender  Colony  Falls  Off 

by  David  M.  Rentier 


When  Florida’s  Miami-Dade  County 
adopted  an  ordinance  that  extended 
the  1,000-foot  state  law  residency  restric- 
tions for  sex  offenders  to  2,500  feet,  the 
estimated  100  sex  offenders  who  return 
to  Miami-Dade  each  year  after  being 
released  from  prison  were  left  with  few 
options  as  to  where  they  could  live. 

One  of  the  few  places  they  could  re- 
side was  under  the  Julia  Tuttle  Causeway 
bridge.  PLN  has  previously  reported  on 
this  situation  and  the  squalor  that  released 
sex  offenders  had  to  live  in  under  the 
bridge  to  avoid  violating  conditions  of 
their  supervised  release.  [See:  PLN,  June 
2008,  p.l;  July  2009,  p.36;  Dec.  2009, 
P-14]. 

In  July  2009,  as  many  as  140  people 
were  living  under  the  Julia  Tuttle  bridge. 
They  had  erected  rickety  shanties  and 
installed  a generator  to  provide  electric- 
ity - for  living  necessities  and  to  power 
their  GPS  monitors  - but  did  not  have 
running  water. 

Once  the  sex  offender  colony  grew 
and  began  expanding  from  under  the 
bridge  into  the  public  view,  an  uproar 
resulted  with  concerns  about  public 
safety  and  the  impact  of  the  county’s  sex 
offender  residency  ordinance.  Several 
lawsuits  were  hied,  to  no  avail. 

In  October  2009,  the  Miami-Dade 
County  Homeless  Trust  awarded  an 
$8 18,000  contract  to  Tampa  Bay  Lutheran 
Services  to  locate  available  housing,  offer 
employment  assistance  and  pay  tempo- 
rary rent  and  utilities  for  92  sex  offenders 
who  were  still  living  under  the  bridge. 

After  three  years  of  effectively  forcing 
sex  offenders  to  form  a homeless  colony 
under  the  Julia  Tuttle  Causeway,  officials 
put  up  “No  Trespassing”  signs  and  tore 
down  the  shanties.  By  March  2010  the 
entrance  to  the  bridge  colony  was  sealed 
off  and  the  former  residents  were  moved 
to  alternative  housing  such  as  apartments, 
motels  and  trailer  parks. 

“The  problem  with  this  solution,  it 
was  only  temporary;  a band-aid,”  said  Jill 
Levenson,  a professor  at  Lynn  University 
in  Boca  Raton,  Florida  who  is  studying  the 
impact  of  sex  offender  residency  laws. 

The  county’s  solution  was  to  move 
homeless  sex  offenders  from  under  the 
bridge  into  a few  neighborhoods  that 
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complied  with  the  residency  restrictions, 
and  to  pay  their  rent  and  utilities  for  six 
months.  However,  the  temporary  leases 
began  expiring  in  July  2010  and  most  of 
the  offenders  remain  unemployed.  “If 
they  can’t  afford  rent,  we  may  be  back  to 
square  one,”  said  Levenson. 

Ironically,  the  Homeless  Trust’s 
chairman,  Ron  Book,  had  successfully 
lobbied  to  increase  sex  offender  residency 
restrictions.  He  realizes  the  future  is  bleak 
for  sex  offenders  in  Miami-Dade.  “I  have 
deep  concerns  that  these  people,  who  have 
somehow  assumed  we  are  a welfare  agency 
and  that  we  have  deep  pockets,  are  going 
to  end  up  back  somewhere  on  the  streets,” 
said  Book.  “We  just  don’t  know  where.” 

Book  is  firm  in  his  belief  that  the 
dilemma  of  homeless  sex  offenders  is  not 
due  to  residency  requirements  but  rather 
their  inability  to  find  a job.  In  any  event, 
they  can  expect  no  more  assistance  from 
the  Homeless  Trust.  “As  far  as  we’re 
concerned,  our  help  for  people  under  the 
bridge  is  done,”  Book  stated. 

Upon  their  temporary  leases  expir- 
ing, the  sex  offenders  from  the  bridge 
colony  will  either  have  to  pay  rent  or  move 
back  onto  the  streets.  They  cannot  go  to 
homeless  shelters  because  the  shelters 
in  Miami-Dade  County  are  all  in  areas 
restricted  to  sex  offenders. 

Finding  a job  as  an  ex-convict  is 
already  tough;  experts  estimate  the  un- 
employment rate  among  former  prisoners 
is  80%.  Being  without  housing  or  other 
support  makes  it  virtually  impossible  to 
find  work,  plus  there  is  the  added  stigma 
of  a sex  offense  conviction. 

The  Florida  Department  of  Correc- 
tions is  providing  released  sex  offenders 
with  a map  that  depicts  places  they  can 
sleep.  “If  it’s  a parking  lot  or  a street  cor- 
ner or  a wooded  area,  we  have  to  make 
sure  they  stay  there,”  said  FDOC  spokes- 
woman Gretl  Plessinger. 

In  the  typical  pass-the-buck  mentality 
of  government  agencies,  the  state  created 
the  sex  offender  residency  restrictions  and 
the  county  expanded  those  restrictions, 
but  neither  wants  to  take  responsibility 
for  the  resulting  problem  of  homeless  of- 
fenders living  on  the  streets.  FJ 

Source:  Miami  Herald 
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On  an  ongoing  basis  PLN  conducts 
sample  mailings  to  the  mailing 
lists  of  other  organizations  and  publica- 
tions as  part  of  our  efforts  to  reach  new 
potential  subscribers  who  may  not  be 
aware  of  us  and  to  encourage  them  to 
subscribe.  Occasionally  this  causes  some 
confusion  when  existing  subscribers  re- 
ceive sample  copies  of  PLN  in  addition 
to  their  subscription  copy.  If  you  have 
received  multiple  copies  of  PLN  simply 
look  at  the  address  label;  the  copy  that  is 
part  of  your  PLN  subscription  will  have 
an  expiration  date  for  your  subscription 
on  the  line  above  your  address.  Sample 
copies  will  not.  If  you  are  already  a PLN 
subscriber  and  receive  additional  copies 
please  pass  them  along  to  friends  who 
may  be  interested  in  subscribing.  One 
way  to  keep  costs  down  is  to  increase  our 
readership,  as  the  more  subscribers  we 
have  the  lower  our  per  issue  costs.  You 
can  help  in  this  process  by  encouraging 
others  to  subscribe  to  PLN. 

This  month’s  cover  story  is  about  the 
ongoing  corruption  that  permeates  the 
private  prison  industry  in  general  and 
the  private  prison  industry  in  Florida  in 
particular;  sadly,  Florida  prisoners  will 
not  be  able  to  read  this  article  because  for 
the  past  eight  months  or  so  the  Florida 
DOC  has  censored  all  copies  of  PLN  by 
claiming  that  our  ads  for  pen  pals,  phone 
services  and  postage  stamps  are  somehow 
a threat  to  prison  security.  Longtime  read- 
ers may  recall  the  Florida  DOC  did  the 
same  thing  in  2003  and  when  we  sued,  on 
the  morning  of  trial,  they  rescinded  their 
policy  claiming  they  would  never  again  do 
such  a thing.  Alas,  the  district  court  and 
appeals  court  fell  for  the  lie  and  declared 
the  case  moot  and  a few  years  later  they  do 
the  same  thing  again.  I believe  that  this  is  a 
pretext  for  the  fact  that  they  simply  dislike 
PLN’s  content  which  tells  it  like  it  is. 

The  New  York  prison  system  has 
also  banned  PLN  by  claiming  that  our 
acceptance  of  postage  stamps  as  payment 
violates  their  policies  even  though  we  have 
done  so  since  1990.  All  books  distributed 
by  PLN  as  well  as  PLN  the  magazine  are 
being  banned  by  New  York  state  prisons. 
Even  the  free  diabetes  manual  which 
we  distribute  free  of  charge  to  diabetic 
prisoners! 

We  are  preparing  to  challenge  these 
statewide  censorship  attacks  but  this  re- 


From  the  Editor 

by  Paul  Wright 

quires  extensive  resources  and  we  rely  on 
reader  support  to  be  able  to  undertake 
these  censorship  cases.  If  you  like  our 
news  coverage  and  believe  in  the  notion 
of  a free  press  that  is  not  censored  and 
controlled  by  the  government  and  its 


corporate  masters,  then  please  take  this 
opportunity  to  support  our  work  by  send- 
ing a donation. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe  and  do- 
nate. PI 


Nevada  Agrees  to  Settle  Class  Action  Lawsuit 
Over  Medical  Treatment  at  Ely  State  Prison 


In  July  2010,  Nevada  officials  agreed  to 
settle  a federal  class  action  lawsuit  hied 
by  the  ACLU  pursuant  to  42  U.S.C.  § 1983 
that  alleged  constitutionally  inadequate 
medical  care  at  Ely  State  Prison. 

The  ACLU  initiated  the  lawsuit  after 
commissioning  a medical  report  to  inves- 
tigate conditions  at  Ely.  The  investigation, 
conducted  by  Dr.  William  Noel,  found 
“a  pattern  of  gross  medical  abuse”  that 
threatened  the  health  and  safety  of  the 
1,000  prisoners  housed  at  the  facility. 
According  to  Dr.  Noel,  “the  medical  care 
provided  at  Ely  State  Prison  amounts  to 
the  grossest  possible  medical  malpractice, 
and  the  most  shocking  and  callous  disre- 
gard for  human  life  and  human  suffering, 
that  I have  ever  encountered  in  the  medical 
profession  in  my  thirty-five  years  of  prac- 
tice.” [See:  PLN,  June  2008,  p.  1 8]. 

Under  the  terms  of  the  proposed 
settlement  agreement,  the  State  of  Nevada 
and  all  named  defendants  denied  having 
engaged  in  any  culpable  conduct  but 
agreed  to  the  appointment  of  a neutral, 
expert  medical  monitor.  Dr.  Ronald  Shan- 
sky,  for  a period  of  not  less  than  two  years. 
The  monitor  will  evaluate  the  state’s  com- 
pliance with  the  terms  of  the  settlement  in 
six  areas:  medications,  chronic  care,  sick 
call,  intra-system  transfers,  off-site  medi- 
cal services  and  infirmary  care. 

The  monitor  will  review  pertinent 
documents  related  to  medical  treatment, 
and  will  interview  staff  and  a sufficient 
number  of  prisoners  to  assess  ongoing 
conditions  at  Ely. 

The  monitoring  will  end  after  two 
years,  but  only  if  the  state  has  achieved 
substantial  compliance  in  each  of  the  six 
areas  cited  in  the  settlement.  Disputes 
regarding  the  extent  of  compliance  and 
the  need  for  continued  monitoring  will 
be  subject  to  binding  mediation  before  a 
mediator  agreed  to  by  both  parties. 

The  ACLU’s  lawsuit  involved  no 


claim  for  monetary  damages;  thus,  ac- 
cording to  the  notice  approved  by  the 
court,  the  settlement  will  not  preclude 
damage  claims  by  individual  Ely  prison- 
ers. On  the  other  hand,  there  may  be  a 
preclusive  effect  with  respect  to  medical 
care-related  claims  for  declaratory  or 
injunctive  relief  hied  before  - although, 
depending  on  the  specific  circumstances 
of  the  individual  prisoner,  possibly  not 
after  - the  lawsuit  is  dismissed  following 
approval  of  the  settlement. 

The  terms  of  the  settlement  agreement 
will  be  implemented  via  a plan  of  action 
based  in  part  on  standards  established  by 
the  National  Commission  on  Correctional 
Health  Care  as  set  forth  in  the  Commis- 
sion’s 2008  publication,  “Standards  for 
Health  Services  in  Prison.” 

In  the  area  of  medications,  the  plan 
of  action  calls  for  the  monitor  to  evalu- 
ate and  propose  any  necessary  changes  to 
the  timely  dispensing  and  administration 
of  medications  at  Ely.  The  monitor  will 
consider,  for  example,  whether  and  to 
what  extent  increased  oversight  and  ac- 
countability mechanisms  may  be  needed 
to  ensure  the  safe  and  timely  adminis- 
tration of  medication.  In  consultation 
with  the  monitor,  the  defendants  will  set 
up  a medication  dispensing  system  that 
complies  with  the  monitor’s  recommenda- 
tions. They  shall  develop  and  implement 
written  protocols  to  help  ensure  there  are 
no  lapses  in  medication,  whether  due  to  a 
prisoner’s  transfer,  a need  to  refill  or  renew 
a prescription,  or  other  reasons. 

The  defendants  will  ensure  that  pa- 
tients refusing  medication  are  provided 
in-person  counseling  regarding  the  con- 
sequences of  incomplete  adherence  to  a 
prescribed  course  of  treatment.  They  will 
develop  protocols  for  the  treatment  of 
acute  pain  that  do  not  involve  placement 
of  the  patient  in  the  infirmary,  and  shall 
ensure  that  medication  is  administered  at  a 
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medically  appropriate  time  and  in  a medi- 
cally appropriate  manner,  taking  dietary 
considerations  into  account. 

In  terms  of  chronic  care,  the  plan  of 
action  calls  for  the  defendants,  in  consul- 
tation with  the  monitor,  to  ensure  that  a 
health  care  treatment  plan  is  developed 
for  each  chronically  ill  patient.  The  treat- 
ment plan  will  include,  at  a minimum,  a 
written  initial  evaluation  with  a plan  to 
achieve  good  disease  control,  short  and 
long-range  goals  that  are  reviewed  and 
updated  at  least  annually  via  a face-to- 
face  assessment,  regular  check-ups  at 
least  once  every  three  months,  a yearly 
check-up  with  a physician  if  necessary, 
and  laboratory  work  or  other  diagnostics 
as  appropriate  for  the  prisoner’s  medical 
condition. 

In  the  area  of  sick  call,  the  plan 
of  action  calls  for  the  defendants  to 
implement  any  changes  proposed  by  the 
monitor.  Nurses  and  other  practitioners 
will  be  properly  supervised  and  perform 
only  functions  within  the  scope  of  their 
licenses,  a medical  doctor  will  be  avail- 
able at  least  two  days  a week,  sick  call  will 
be  available  every  day  of  the  week  in  all 
areas  of  the  prison,  and  medical  kites  will 
be  picked  up  on  a daily  basis  from  each 


unit  and  triaged  no  later  than  24  hours 
after  receipt. 

For  intra-system  transfers,  the  plan  of 
action  calls  for  all  prisoners  entering  Ely 
to  be  medically  screened  by  a registered 
nurse  or  higher-level  medical  practitioner 
within  12  to  24  hours  of  admission.  The 
screening  will  take  place  in  a confidential 
setting  and  ensure  that  a patient’s  HIV 
status  is  not  inadvertently  disclosed. 

Concerning  off-site  services,  the  de- 
fendants will  ensure  that,  when  necessary, 
patients  are  provided  timely  access  to  an 
outside  specialist. 

With  regard  to  infirmary  care,  the 
defendants  shall  ensure  that  all  infirmary 
patients  are  within  sight  or  sound  of 
health  care  staff  at  all  times,  and  that 
security  staff  do  not  provide  any  routine 
medical  care. 

Following  a fairness  hearing,  the  set- 
tlement was  approved  by  the  district  court 
on  October  28,  2010,  and  the  plaintiffs 
were  awarded  $325,000  in  attorney  fees 
and  costs.  See:  Riker  v.  Gibbons,  U.S.D.C. 
(D.  Nev.),  Case  No.  3:08-cv-00115-LRH- 
VPC.  P 

Additional  source:  www.nevadaappeal. 
com 
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Safety  Concerns  of  a Prisoner  Rights  Lawyer 

by  Jane  Kahn 


As  part  of  the  small  talk  that  happens 
during  holiday  gatherings  and  at  oth- 
er events  during  the  year,  people  ask  me 
what  I do.  My  work  involves  representing 
California  prisoners  with  severe  mental 
illness.  I am  frequently  asked  whether 
I feel  safe  going  inside  of  the  prisons. 
Sometimes,  I am  asked  how  I dress  to  meet 
with  my  clients.  Images  of  Attica  seem  to 
hover  over  the  conversations.  Since  I am  at 
a party,  I give  the  quick  answer.  I explain 
that  I feel  safe  because  I am  visiting  my 
clients  and  the  prisons  are  well-guarded. 
If  someone  insists,  I might  tell  a story.  But 
I keep  it  simple.  It  is  not  simple. 

Many  of  the  attorneys  and  paralegals 
in  our  office  have  traveled  regularly  to  see 
our  clients  housed  in  the  33  California 
prisons  scattered  around  the  state.  The  at- 
torneys also  conduct  monitoring  tours  of 
the  prisons.  The  risk  of  harm  to  advocates 
entering  California  prisons  to  see  their 
clients  is  primarily  the  risk  of  continued 
exposure  to  the  horrific  conditions  of 
confinement  that  our  clients  must  endure 
every  day.  The  severe  overcrowding  in  the 
California  prisons,  which  was  declared 
a state  of  emergency  by  Gov.  Arnold 
Schwarzenegger  in  2006,  has  created 
extreme  conditions  that  are  degrading, 
dangerous  and  inhumane.  Touring  prisons 
and  observing  the  conditions  which  our 
clients  must  endure,  while  remaining  in- 
capable of  remedying  these  conditions,  or 
rescuing  our  clients  from  their  suffering, 
can  be  painful  and  intolerable. 

It  is  especially  difficult  for  plain- 
tiffs’ counsel  if  the  particular  shocking 
prison  practice  or  condition  is  routine 
and  acceptable  to  prison  officials  and 
fully  defended  by  defense  counsel.  For 
example,  the  widespread  use  of  cages  to 
hold  prisoners  waiting  for  admission  to 
suicide  watch  units,  a practice  initiated 
system-wide  due  to  overcrowding  and 
bed  shortages,  is  often  not  even  noticed 
by  local  clinicians  who  have  become 
inured  to  the  practice.  Similarly,  the 
observation  of  patients  on  suicide  watch 
sleeping  naked  on  the  floor  is  jarring 

Hepatitis  & Liver  Disease 
A Guide  to  Treating  & Living  with 
Hepatitis  & Liver  Disease.  Revised  Ed. 
By  Dr.  Melissa  Palmer 
See  page  53  for  order  information 


unless  you  are  a psychiatrist  or  psy- 
chologist working  within  the  California 
prison  system  where  this  is  now  standard 
practice.  I recall  a prison  visit  where  I 
observed  suicidal  prisoners  meeting  with 
their  treatment  team  in  the  mental  health 
crisis  unit.  One  patient  after  another  was 
brought  into  the  small  room  wearing 
nothing  but  a blanket  wrapped  around 
his  naked  body.  When  the  first  patient, 
who  was  sitting  within  inches  of  me,  kept 
his  eyes  averted  during  the  “interview,”  he 
was  finally  asked  why  he  would  not  look 
up,  and  he  haltingly  replied:  “I  am  naked, 
I’m  embarrassed  to  sit  here  like  this.” 
No  one  responded,  and  when  he  left,  the 
next  naked  prisoner  was  brought  into  the 
treatment  session.  Obviously,  any  harm 
to  advocates  observing  these  conditions 
pales  in  comparison  to  the  harm  suffered 
by  our  clients  as  a result  of  these  practices 
and  conditions. 

There  is  a body  of  literature  that 
discusses  “secondary  trauma,”  which 
can  occur  among  disaster  relief  workers, 
firefighters  and  mental  health  profession- 
als who  provide  assistance  to  those  who 
have  experienced  trauma.  Although  “sec- 
ondary trauma”  is  accepted  as  a risk  to 
those  working  in  these  fields,  advocates 
such  as  attorneys  and  paralegals  can  also 
experience  secondary  trauma  responses 
and  symptoms  of  burnout.  (Andrew  P. 
Levin  and  Scott  Greisberg,  “Vicarious 
Trauma  in  Attorneys,”  24  Pace  L.  Rev. 
245  (2003),  available  at:  http://digital- 
commons.pace.edu/plr/vol24/iss  1/1 1). 
When  the  advocates  in  our  office  repeat- 
edly tour  the  prisons  and  talk  with  our 
clients  about  their  lives  inside,  and  then 
observe  the  conditions  of  confinement 
(triple  bunks  in  crowded  gymnasiums 
where  prisoners  are  jammed  with  little 
personal  space;  cages  in  hallways  where 
prisoners  waiting  for  a bed  are  placed; 
or  suicide  watch  cells  where  patients  are 
forced  to  sleep  naked  on  the  floor,  in 
locked  down  housing  units  with  no  pro- 
gramming), and  then  return  to  work  to 
read  letters  from  other  prisons  detailing 
the  same  or  worse  problems,  the  impact 
can  be  overwhelming. 

In  our  office,  we  have  experimented 
with  various  strategies  for  addressing  the 
stress  that  the  prison  tours  and  prisoner 
mail  has  on  the  attorneys  and  paralegals. 
We  have  assigned  mentors  to  new  attor- 


neys to  check  in  with  them  after  a prison 
visit.  We  have  encouraged  advocates  leav- 
ing a prison  to  call  a “buddy”  after  the 
visit  to  discuss  anything  that  comes  to 
mind  in  a version  of  “downloading”  im- 
ages. We  have  held  several  meetings  where 
advocates  can  talk  about  their  feelings 
around  the  prison  tours.  And  finally, 
in  the  midst  of  the  preparation  for  the 
overcrowding  trial  (we  recently  conducted 
extensive  prison  inspections  with  expert 
mental  health  witnesses  as  part  of  the  dis- 
covery phase  in  the  federal  overcrowding 
trial,  Colemanl Plata  v.  Schwarzenegger, 
N.D.  Cal./E.D.  Cal.),  when  the  tours  and 
visits  were  extensive,  we  had  a psychiatric 
expert  provide  training  for  the  trial  team 
on  mental  health  issues,  on  spotting  sui- 
cidal ideation  in  our  clients  during  visits, 
and  on  coping  with  prison  tours.  Most 
importantly,  we  stress  to  all  staff  that 
entering  California  prisons  is  not  to  be 
taken  lightly.  Simply  by  acknowledging 
the  impact  of  these  tours  and  the  prisoner 
mail  helps  attorneys  and  paralegals  know 
that  there  is  an  open  door  if  they  need  to 
talk.  Sometimes  family  and  friends  simply 
cannot  or  do  not  want  to  hear  the  actual 
details  of  these  prison  visits  or  mail,  but 
colleagues  involved  in  similar  work  can 
provide  significant  support. 

At  the  social  events  when  I am  asked 
whether  I feel  safe  in  my  work,  the  simple 
answer  is  yes  because  correctional  officers 
accompany  me  inside  the  prison,  and  be- 
cause the  prisoners  know  that  I am  their 
advocate.  I rarely,  if  ever,  talk  about  what 
makes  me  feel  unsafe:  the  shocking  images 
that  remain  with  me  from  my  many  prison 
visits.  No,  then  I would  have  to  discuss  the 
real  risk  of  this  prison  reform  work,  and 
it  would  take  all  night . FI 

Jane  Kahn  is  of  counsel  at  Rosen,  Bien  & 
Galvan  LLP,  a San  Francisco  civil  liti- 
gation firm  that  is  also  class  counsel  in 
several  prison  civil  rights  actions.  Photos  of 
California  prison  conditions  introduced  as 
evidence  in  the  overcrowding  trial  are  avail- 
able at  http://tinyurl.coml Coleman-Trial. 
[ Ed.  Note:  Rosen,  Bien  & Galvan  LLP  has 
represented  PLN  in  several  cases ] 

This  article  was  originally  published  by  the 
Daily  Journal  (www.dailyjournal.com), 
and  is  reprinted  with  the  permission  of 
Daily  Journal  Corp.  (2011) 
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Second  Circuit:  New  York’s  Persistent  Felony  Offender 
Statute  Held  Constitutional  in  En  Banc  Ruling 


The  Second  Circuit  Court  of  Appeals 
found  that  New  York’s  Persistent  Fel- 
ony Offender  Statute  (PFOS),  N.Y.  Penal 
Law  § 70.10  , which  allows  enhancement 
of  sentences  for  prior  felony  convictions, 
violated  the  Sixth  Amendment  to  the  U.S. 
Constitution.  Flowever,  that  finding  was 
later  reversed  by  an  en  banc  ruling. 

James  Besser,  William  Phillips,  Carlos 
Portalatin,  Vance  Morris  and  William 
Washington  (petitioners),  New  York  state 
prisoners,  filed  separate  federal  habeas 
corpus  petitions  pursuant  to  28  U.S.C.  § 
2254  that  challenged  the  constitutionality 
of  the  PFOS.  They  alleged  that  the  PFOS 
violated  the  Sixth  Amendment  as  clarified 
and  controlled  by  Blakely  v.  Washington, 
542  U.S.  296  (2004)  [PLN,  Aug.  2004,  p.  14]. 
The  district  courts  granted  relief  for  Porta- 
latin and  Washington  but  denied  relief  to 
the  other  three  petitioners.  All  five  habeas 
cases  were  appealed,  then  consolidated. 

The  Second  Circuit  held  that  appli- 
cation of  the  PFOS  would  increase  the 
sentences  of  the  petitioners.  The  PFOS 
requires  that  the  state  trial  judge  find  a 
defendant  has  two  prior  felony  convictions, 
and  that  “the  history  and  character  of 
the  defendant  and  the  nature  and  circum- 
stances of  his  criminal  conduct”  make  it  in 
the  public  interest  to  enhance  the  sentence. 
If  such  facts  are  found  by  the  court,  the  de- 
fendant is  given  an  indeterminate  sentence 
of  15  years  to  life.  The  minimum  PFOS 


by  Matt  Clarke 

sentence  often  exceeds  the  maximum  sen- 
tence that  could  be  imposed  if  the  PFOS 
was  not  used  to  enhance  the  sentence. 

Defendants  sentenced  under  the  PFOS 
may  appeal  the  sentence  enhancement.  The 
state  court  of  appeals  may  modify  the  sen- 
tence “in  the  interest  of  justice.” 

The  Second  Circuit  held  that  making 
sentencing  enhancement  dependent  upon  a 
ruling  by  the  judge  on  facts  other  than  the 
simple  existence  of  previous  convictions  was 
contrary  to  Blakely,  which  requires  that  a jury 
make  any  findings  of  fact  that  could  result 
in  a sentence  enhancement.  However,  prior 
to  Blakely,  the  law  was  unsettled  on  whether 
this  violated  the  Sixth  Amendment. 

Because  Besser’s  conviction  became 
final  before  the  Supreme  Court  decided 
Blakely,  he  could  not  receive  relief  due  to 
the  doctrine  of  nonretroactivity  set  forth 
in  Teague  v.  Lane,  489  U.S.  288  (1988). 
However,  the  other  petitioners  were  eli- 
gible for  relief. 

Yet  this  type  of  issue  was  subject  to 
harmless  error  analysis  pursuant  to  Brecht  v. 
Abrahamson,  507  U.S.  619  (1993).  Because 
none  of  the  district  courts  had  conducted 
an  adequate  harmless  analysis  and  the  issue 
had  not  been  adequately  briefed  on  appeal, 
the  Second  Circuit  vacated  the  judgments 
of  the  district  courts  in  the  Portalatin, 
Washington,  Morris  and  Phillips  cases 
and  remanded  those  cases  for  a harmless 
error  analysis.  The  district  court’s  denial  of 


Besser’s  petition  was  upheld. 

The  petitioners  were  represented  by  New 
York  City  attorneys  Richard  M.  Greenberg 
(Besser);  Martin  M.  Locente  of  the  Legal 
Aid  Society  (Phillips);  Joshua  Michael  Levine 
(Portalatin);  Andrew  C.  Fine  of  the  Legal 
Aid  Society  (Morris);  and  Jonathan  M.  Kir- 
shbaum  (Washington).  See:  Bessler  v.  Walsh, 
601  F.3d  163  (2nd  Cir.  2010). 

Upon  rehearing  en  banc,  however,  the 
Second  Circuit  reversed  the  panel  decision 
on  October  18, 2010.  The  en  banc  Court  of 
Appeals  held  that  the  state  courts’  rejection 
of  the  petitioners’  argument  that  the  sentenc- 
ing courts  had  engaged  in  impermissible 
fact-finding  when  determining  whether 
imposition  of  a PFOS  sentence  was  war- 
ranted, and  rejection  of  arguments  that  the 
PFOS  statute  required  sentencing  courts  to 
engage  in  impermissible  fact-finding  before 
imposing  a PFOS  sentence,  did  not  consti- 
tute an  objectively  unreasonable  application 
of  clearly  established  federal  law. 

Therefore,  New  York’s  PFOS  was 
not  unconstitutionally  applied  and  the 
grant  of  habeas  relief  to  Portalatin  was 
reversed,  while  the  denials  of  habeas  re- 
lief to  Phillips  and  Morris  were  affirmed. 
Washington’s  case  was  not  addressed  in 
the  en  banc  ruling,  as  he  had  died  while 
the  appeal  was  pending  and  his  petition 
was  thus  rendered  moot.  See:  Portalatin 
v.  Graham,  624  F.3d  69  (2nd  Cir.  2010), 
petition  for  cert  filed.  FJ 
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U.S.  Supreme  Court  Upholds  $625,000  Judgment  for 
Female  Prisoner  Molested  by  Ohio  Prison  Guard 


On  January  24,  2011,  the  U.S.  Supreme 
Court  (USSC),  ruling  on  a relatively 
minor  procedural  issue  regarding  the  timing 
of  a defense  motion  for  summary  judgment, 
upheld  a $625,000  jury  verdict  awarded  to 
a female  prisoner  who  was  sexually  abused 
by  an  Ohio  state  prison  guard. 

Michelle  Ortiz  was  assaulted  by  prison 
guard  Douglas  Schultz,  who  walked  up 
behind  her  in  the  washroom  of  her  living 
quarters  and  grabbed  one  of  her  breasts. 
When  Ortiz  reported  this  to  her  case  man- 
ager, Paula  Jordan,  Jordan  suggested  that 
while  Ortiz  had  a right  to  hie  a complaint,  she 
counseled  against  it  because  it  was  Schultz’s 
last  day  working  at  the  facility.  Jordan  advised 
Ortiz  to  simply  stay  in  the  company  of  other 
prisoners  to  avoid  further  sexual  assaults. 
However,  after  Ortiz  fell  asleep  in  her  dorm, 
she  awoke  to  find  Schultz  fondling  her  left 
breast  with  one  hand  while  fingering  her 
vagina  with  the  other. 

When  Ortiz  further  complained, 
prison  investigator  Rebecca  Bright  put 
her  in  solitary  confinement,  allegedly 
to  prevent  her  from  talking  about  the 
investigation  with  other  prisoners.  Ortiz 
claimed  she  was  segregated  in  retaliation 
for  her  complaint. 

Ortiz  sued  Jordan  and  Bright  under 
42  U.S.C.  § 1983  for  failure  to  protect  her 
from  Schultz’s  repeated  assaults.  Schultz 
had  resigned  and  fled  to  avoid  service 
of  process  in  the  suit.  The  case  went  to 
a jury  trial,  where  Ortiz  won  verdicts  of 
$350,000  against  Jordan  and  $275,000 
against  Bright. 

On  appeal  to  the  Sixth  Circuit  Court 
of  Appeals,  the  defendants  renewed  an 
earlier  unsuccessful  motion  for  summary 
judgment  that  raised  a qualified  immunity 
defense.  The  Sixth  Circuit  reversed,  find- 
ing the  district  court  should  have  granted 
qualified  immunity  to  the  defendants;  the 
appellate  court  also  held  the  jury  verdict 
was  “against  the  weight  of  the  evidence.” 
[See;  PLN,  Sept.  2009,  p.46]. 

The  USSC  reversed  the  Sixth  Circuit 
on  the  narrow  question  of  the  proper 
timing  for  such  a motion,  holding  the 
defendants  had  waived  their  rights  by 
failing  to  bring  the  motion  in  a timely, 
procedurally  correct  manner,  and  that  the 
Sixth  Circuit  had  erred  in  repairing  this 
failure  by  permitting  resurrection  of  the 
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by  John  E.  Dannenberg 

procedural  defense  when  it  no  longer  had 
jurisdiction  to  do  so. 

However,  the  USSC’s  decision,  while 
restoring  Ortiz’s  well-deserved  monetary 
judgment,  is  not  the  highlight  of  this 
case.  The  real  story  is  that  an  Ohio  prison 
guard,  while  performing  his  official  duties, 
sexually  assaulted  a female  prisoner  - 
twice  - and  that  the  prisoner  was  subjected 
to  retaliation  for  reporting  the  assaults 
and  no  discipline  was  taken  against  the 
guard.  Even  more  egregious,  the  defen- 


The  U.S.  Ninth  Circuit  Court  of  Ap- 
peals has  invalidated  the  federal 
Bureau  of  Prisons’  (BOP)  policy  state- 
ment, 28  C.F.R.  § 550.58(a)(l)(iv)(2000), 
see  65  Fed.Reg.  80745-01  (Dec.  22, 2000), 
that  denies  prisoners  who  have  been 
convicted  of  the  categorical  crimes  of 
homicide,  forcible  rape,  robbery,  aggra- 
vated assault  and  sexual  abuse  of  a minor, 
one  year  off  their  sentences  for  successful 
completion  of  the  BOP’s  substance  abuse 
treatment  program. 

Jerry  Crickon  was  serving  a 1 51 -month 
sentence  at  the  federal  prison  camp  in 
Sheridan,  Oregon  for  conspiracy  to  possess 
with  intent  to  distribute  methamphetamine. 
In  March  2007,  he  received  notice  that  he 
qualified  for  participation  in  the  BOP’s 
Residential  Drug  Abuse  Program,  but  was 
also  informed  that  he  was  not  eligible  for 
the  incentive  offered  in  18  U.S.C.  § 3621(e), 
which  ordinarily  provides  one  year’s  early 
release  for  successful  completion  of  the 
nine-month  program.  The  only  reason 
cited  for  Crickon’s  ineligibility  for  the  early 
release  incentive  was  his  1970  conviction 
for  voluntary  manslaughter. 

The  U.S.  District  Court  denied 
Crickon’s  § 2241  habeas  corpus  petition 
for  an  order  that  he  be  allowed  to  receive 
the  early  release  incentive,  despite  the  fact 
that  his  manslaughter  conviction  was  38 
years  old,  and  Crickon  appealed  to  the 
Ninth  Circuit. 
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dants,  Jordan  and  Bright,  shamelessly 
tried  to  shield  themselves  from  liability 
by  claiming  their  conduct  “did  not  violate 
clearly  established  statutory  or  constitu- 
tional rights  of  which  a reasonable  person 
would  have  known,”  by  asserting  a quali- 
fied immunity  defense. 

Such  is  the  sad  state  of  justice  for  pris- 
oners who  are  victimized  by  prison  staff 
and  then  try  to  hold  them  accountable  in 
court.  See;  Ortiz  v.  Jordan,  131  S Ct.  884, 
562  U.S. (201 1).  FI 


The  Court  of  Appeals’  unanimous 
opinion  chronicles  the  history  of  Con- 
gress’s directives  “to  require  the  BOP  to 
‘make  available  appropriate  substance 
abuse  treatment  for  each  prisoner  the 
Bureau  determines  has  a treatable  condi- 
tion of  substance  addiction  or  abuse[,]’” 
and  the  later  provision  of  incentives  for 
successful  completion  of  the  program,  so 
that  “the  BOP  may  reduce  the  sentence  by 
up  to  one  year  for  an  inmate  who  success- 
fully completes  the  program.  18  U.S.C.  § 
3621(e)(2)(B).” 

Beginning  in  1995,  the  BOP  promul- 
gated rules  to  implement  the  early  release 
incentive  and  continued  to  do  so  until  it  is- 
sued a final  rule  in  2000.  However,  the  final 
rule  categorically  excluded  from  eligibility 
for  the  early  release  incentive  all  prison- 
ers who  had  been  convicted  of  homicide, 
forcible  rape,  robbery,  aggravated  assault 
and  sexual  abuse  of  a minor,  no  matter 
how  stale  the  convictions. 

In  2008  the  Ninth  Circuit  struck 
down  the  categorical  exclusion  from 
the  early  release  incentive  of  prisoners 
convicted  of  offenses  involving  firearms, 
because  the  BOP’s  policy  violated  the 
federal  Administrative  Procedure  Act 
( APA),  which  required  the  BOP  to  have  an 
“administrative  record  [that]  contains  [a] 
rationale  explaining  the  Bureau’s  decision 
to  categorically  exclude  prisoners  with 
convictions  involving  firearms  from  eli- 
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gibility  for  early  release  under  § 3621(e).” 
See:  Arrington  v.  Daniels,  516  F.3d  1106 
(9th  Cir.  2008)  [PLN,  June  2009,  p.44]. 

With  the  BOP  having  learned  noth- 
ing from  Arrington,  it  followed  the  same 
path  and  practice  with  respect  to  other 
categorically  excluded  convictions,  and 
contended  on  appeal  that  it  had  its  reasons 
for  doing  so.  But  the  Ninth  Circuit  found 
those  reasons  must  have  appeared  in  the 
administrative  record  during  the  time 
the  implementing  regulations  were  being 
promulgated,  not  offered  afterwards  as 
post  hoc  rationalizations. 

The  appellate  court’s  reasoning  was 
simple:  “The  APA  provides  that  a ‘review- 
ing court  shall  hold  unlawful  and  set  aside 
agency  action,  findings,  and  conclusions 
found  to  be  arbitrary,  capricious,  an  abuse 
of  discretion  or  otherwise  not  in  accor- 
dance with  law.’  5 U.S.C.  § 706(2)(A)[,]” 
and  since  the  BOP  had  made  no  findings, 
“we  may  ‘not  supply  a reasoned  basis  for 
the  agency’s  action  that  the  agency  itself 
has  not  given[,]’”  or  “‘infer  an  agency’s 
reasoning  from  mere  silence.’” 

The  Ninth  Circuit  held  that  as  the 
BOP  had  not  articulated  any  reason  at  all 
for  counting  “stale”  convictions  against 
prisoners,  or  for  the  categorical  exclu- 


sion of  certain  convictions  from  the  early 
release  incentive,  all  such  exclusions  were 
illegal.  The  “BOP  rule  encompassed  in 
28  C.F.R.  550.58(a)(l  )(iv)(2000)  is  invalid 
because  the  BOP  failed  to  provide  any 
rationale  for  the  categorical  exclusion 
generally,  and  because  the  rationale  pro- 
vided for  considering  any  prior  conviction, 
regardless  of  age,  is  premised  upon  a 
mistake  of  law.” 

The  Court  of  Appeals  also  found 
that  “[b]eyond  explaining  that  it  decided 
upon  the  four  identified  categories  of 
convictions  because  of  the  variation  in 
violence  level  that  may  be  found  in  state 
convictions,  ...  the  BOP  provided  no  ex- 
planation for  its  decision  to  look  to  prior 
convictions  as  the  appropriate  basis  to 
determine  categorical  exclusions.” 

Further,  “the  BOP’s  expressed  belief 
that  it  was  ‘acting  in  accordance  with 
Congressional  intent’  is  difficult  to  square 
with  Congress’s  expressed  intent  to  pro- 
vide an  incentive  to  encourage  maximum 
participation  in  the  BOP’s  substance  abuse 
treatment  programs.” 

The  Ninth  Circuit  summed  up  by  stat- 
ing, “Because  the  BOP  failed  to  articulate 
in  the  administrative  record  the  rationale 
underlying  its  decision  to  adopt  a categori- 


cal exclusion  of  inmates  with  specific  prior 
convictions,  we  conclude  that  the  BOP’s 
promulgation  of  the  categorical  exclusion 
in  § 550.58(a)(l)(iv)  did  not  comply  with 
the  APA.” 

The  district  court’s  denial  of  Crickon’s 
habeas  corpus  petition  was  reversed  and 
the  case  remanded  for  further  proceed- 
ings, including  for  “the  BOP  to  reconsider 
Crickon’s  eligibility  for  early  release  under 
§ 3621(e)(20)(B)  without  regard  to  his 
prior  conviction  for  voluntary  manslaugh- 
ter.” See:  Crickon  v.  Thomas,  579  F.3d  978 
(9th  Cir.  2009).  P 
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Sixth  Circuit  Holds  Pre-1992  Michigan  Lifers 
Not  Entitled  to  Ex  Post  Facto  Relief 


In  what  may  prove  to  be  a major  blow  to 
parole-eligible  life-sentenced  prisoners 
in  Michigan,  the  Sixth  Circuit  has  rejected 
an  as-applied  ex  post  facto  challenge  to 
the  retroactive  application  of  changes  in 
Michigan’s  parole  laws. 

The  prisoners,  a class  of  “parolable 
lifers”  who  committed  certain  non-drug 
offenses  before  October  1,  1992,  hied  suit 
in  federal  district  court  pursuant  to  42 
U.S.C.  § 1983,  alleging  that  changes  to 
Michigan’s  parole  laws  in  1992  and  1999, 
as  implemented  and  applied  retroactively, 
violated  the  due  process  and  ex  post  facto 
clauses  of  the  U.S.  Constitution. 

Relying  on  Sweeton  v.  Brown,  27  F.3d 
1162  (6th  Cir.  1994)  (en  banc)  [PLN,  Nov. 
1994,  p.  1 3],  the  district  court  dismissed 
the  due  process  claim  on  the  ground  that 
Michigan  prisoners  lack  a constitution- 
ally protected  federal  liberty  interest  in 
parole. 

The  Sixth  Circuit  affirmed  the  dis- 
missal on  appeal. 

The  bulk  of  the  Sixth  Circuit’s  opin- 
ion, however,  focused  on  the  district 
court’s  ex  post  facto  analysis.  As  a pre- 
liminary matter,  the  district  court  had 
held  that  Shabazz  v.  Garry,  123  F.3d  909 
(6th  Cir.  1997)  [PLN,  June  1998,  p.19],  did 
not  preclude  the  prisoners’  ex  post  facto 
challenge.  In  Shabazz,  the  Sixth  Circuit 
had  rejected  a facial  challenge  to  the 
constitutionality  of  a 1992  change  which 
reduced  the  frequency  of  parole  reviews. 
Because  the  Michigan  legislature  made 
additional  changes  to  the  parole  laws  in 
1999,  the  cumulative  effect  of  the  1992  and 
1999  changes,  the  district  court  reasoned, 
could  not  have  been  resolved  by  the  1997 
ruling  in  Shabazz. 

As  the  district  court  put  it,  a “state 
cannot  continuously  make  changes  in  the 
parole  process  that,  taken  together,  create 
a sufficient  risk  of  an  increased  penalty; 
but,  when  looked  at  alone,  would  not 
violate  the  Ex  Post  Facto  Clause.” 

Examining  the  record  before  it,  the 
district  court  concluded  that  the  combined 
effect  of  all  the  statutory  changes  - which 
had  induced  the  Board  to  adopt  a “life 
means  life”  policy  - had  sufficiently  dis- 
advantaged the  plaintiff  class  to  constitute 
an  ex  post  facto  violation. 

In  arriving  at  its  conclusion,  the 
district  court  relied  largely  on  statistical 
evidence  showing  a decline  in  the  rate  of 
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parole  in  Michigan,  from  a steady  5-15 
percent  between  1942  and  1984  to  just 
0.15%  between  1995  and  2004. 

To  the  Sixth  Circuit,  however,  the 
data  effectively  skipped  over  by  the  district 
court  - covering  the  period  from  1985  to 
1994  - were  just  as  significant  as  the  data 
the  district  court  considered  relevant.  The 
numbers  from  that  period  revealed  aver- 
age annual  parole  rates  ranging  between 
0.18%  and  0.6%  - not  significantly  dif- 
ferent from  the  0. 1 5%  rate  of  subsequent 
years. 

Moreover,  the  appellate  court  con- 
cluded, it  could  not  distinguish  the  effect 


Due  to  a $60  billion  budget  deficit  in 
fiscal  year  2009-2010,  California 
prison  officials  decided  to  slash  funding 
for  rehabilitative  programs  for  prisoners. 
And  while  state  employees  affected  by  the 
resulting  layoffs  cried  foul  (and  fraud), 
prison  officials  claimed  the  cutbacks 
would  promote  efficiency  and  ultimately 
reduce  crime. 

The  California  Dept,  of  Corrections 
and  Rehabilitation  (CDCR)  announced 
in  late  2009  that  it  planned  to  lay  off 
850  teachers  and  vocational  instructors, 
including  prison  staff  who  run  substance 
abuse  and  anger  management  programs. 
As  a result,  the  state  will  save  $250  million 
in  direct  costs. 

In  the  long  run,  however,  the  indirect 
costs  to  the  state  - in  terms  of  increased 
prison  violence  and  recidivism  - may  ex- 
ceed the  short  term  savings.  Prior  to  the 
cuts,  about  57,000,  or  one-third  of  Cali- 
fornia’s 170,000  prisoners,  were  enrolled 
in  educational  or  vocational  programs. 
About  12,000  (roughly  7 percent  of  the 
state  prison  population)  were  taking 
substance  abuse  classes.  Those  numbers 
will  be  reduced  by  approximately  thirty 
percent  as  a result  of  the  budget  cuts  and 
layoffs. 

The  wisdom  behind  the  cuts  was 
questioned  by  those  who  teach  the 
programs.  John  Kern,  a landscape  horti- 
culture instructor  at  Soledad  State  Prison 
since  1984,  noted  the  benefits  of  providing 

20 


of  the  Board’s  legitimate  exercise  of  its 
discretion  from  the  effect  of  statutory 
changes  to  the  parole  process.  Relying  on 
Garner  v.  Jones,  529  U.S.  244,  253  (2000) 
[PLN,  June  2000,  p.5],  the  Sixth  Circuit 
held  that  regardless  of  cause  or  motiva- 
tion, “If  the  Parole  Board  decided  within 
its  discretion  to  get  tougher,  that  would 
hardly  amount  to  an  ex  post  facto  viola- 
tion as  long  as  it  was  within  the  Parole 
Board’s  discretion  to  get  tougher.” 

The  case  was  remanded  to  the  district 
court  to  enter  judgment  in  favor  of  the 
defendants.  See:  Foster  v.  Booker,  595  F.3d 
353  (6th  Cir.  2010),  cert,  denied. 


job  skills  to  prisoners  that  they  can  utilize 
upon  their  release.  Most  significantly,  per- 
haps, prisoners  who  learn  a trade  are  less 
likely  to  reoffend.  Also,  when  prisoners  are 
occupied,  prisons  tend  to  be  safer.  Lastly, 
much  of  the  work  done  by  prisoners  in 
vocational  programs  can  actually  save  the 
state  money,  such  as  by  reducing  prison 
costs  associated  with  landscaping,  print- 
ing and  janitorial  services. 

“These  programs  give  inmates  hope, 
and  inmates  with  hope  are  more  easily 
managed,”  Kern  said.  “We  don’t  change 
every  guy,  but  we  change  enough  to  make 
it  worth  it.” 

CDCR  graphic  arts  teacher  Cindie 
Fonesca,  who  received  a layoff  notice, 
agreed.  “They’re  going  to  learn  from 
their  ‘cellies’”  if  academic  and  vocational 
classes  are  cut,  she  stated.  “That’s  what 
they’re  going  to  do,  which  is  how  to  be 
better  criminals.” 

Lending  support  to  Kern  and  Fo- 
nesca, former  San  Francisco  District 
Attorney  Kamala  Harris,  now  California’s 
Attorney  General,  opined  that  cuts  to  re- 
habilitative programs  would  only  increase 
the  state’s  recidivism  rate  - which,  at  70%, 
is  already  the  highest  in  the  nation. 

Further,  the  budget  cuts  and  layoffs 
seem  hypocritical  in  light  of  the  addi- 
tion of  “Rehabilitation”  to  the  CDCR’s 
name  only  five  years  ago  - a point  made 
by  California  Assemblyman  Ted  Lieu, 
an  unsuccessful  candidate  for  Attorney 
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General.  “I  believe  the  best  way  to  reduce 
prison  costs  is  to  inject  money  into  reha- 
bilitation programs.  ...  If  it  works  for  a 
certain  percentage  of  people,  that’s  really 
all  we  need,”  he  observed. 

Responding  to  CDCR  Secretary 
Matthew  Cate’s  curious  assertion  that 
the  cuts  in  rehabilitative  services  would 
somehow  reduce  crime,  Lieu  said  bluntly, 
“It’s  false.” 

Not  only  is  the  premise  of  less  crime 
resulting  from  fewer  rehabilitative  pro- 
grams false,  but  the  CDCR’s  process  of 
laying  off  prison  teachers  and  vocational 
instructors  was  alleged  to  be  fraudulent. 

On  January  8,  2010,  CDCR  voca- 
tional instructor  Don  Wiley,  employed 
at  the  Chuckawalla  Valley  State  Prison, 
received  a 30-day  layoff  notice.  The  notice 
was  dated  December  31, 2009,  and  Wiley 
wondered  why  it  took  so  long  to  arrive. 
Postal  authorities  determined  that  while 
the  notice  - and  hundreds  of  other  layoff 
notices  mailed  by  the  CDCR  - had  been 
metered  on  December  31,  they  weren’t 
actually  mailed  until  January  6,  2010  in 
violation  of  postal  rules. 

“It  was  pretty  obvious  what  they  had 
done  - they  screwed  up  and  they  tried  to 
cover  it  up,”  said  Wiley.  “I’m  convinced 
that  someone  in  CDCR  ordered  their 
staff  to  pre-date  all  of  these  envelopes 
even  though  they  couldn’t  mail  them  for 
another  week.” 

Wiley  notified  his  union,  SEIU  Local 
1000,  which  represents  professional  educa- 
tors employed  by  the  state,  including  those 
in  the  state  prison  system.  Over  200  SEIU 
members  then  filed  grievances  protesting 
the  pre-dated  layoff  notices,  and  as  a result 
the  layoffs  were  postponed  for  a month. 

Meanwhile,  SEIU  Local  1000  pur- 
sued two  lawsuits  hied  against  the  state 
- one  related  to  budget  cuts  affecting 
prison  rehabilitation  programs  and  an- 


other concerning  the  layoffs. 

In  regard  to  the  former  suit,  the  state 
claimed  that  only  prisoners  had  standing 
to  challenge  cuts  to  rehabilitative  pro- 
grams. However,  the  SEIU  argued  that 
the  “CDCR  has  a mandate  to  provide  a 
certain  level  of  education  in  the  prisons 
and  that  by  laying-off  teachers  CDCR  is 
failing  to  meet  this  mandate.” 

In  regard  to  the  second  lawsuit,  the 
SEIU  argued  that  under  Government 
Code  1281 .8,  employees  can  hie  for  a tem- 
porary restraining  order  if  an  employer’s 
actions  - in  this  case  action  by  the  state 
- results  in  irreparable  harm.  The  case 
settled  in  October  2010.  See:  SEIU  Local 
1000  v.  Department  of  Personnel  Admin- 
istration, San  Francisco  Superior  Court 
(CA),  Case  No.  CGC-10-497156. 

According  to  SEIU  spokesman  Jim 
Zamora,  “A  number  of  [prison  staff] 
did  lose  their  jobs,”  but  “a  number  of 
people  were  able  to  land  in  other  positions, 
transferred  to  other  positions  or  took  de- 
motions Additionally,  other  CDCR 
employees  took  early  retirement.  The  cuts 
to  the  state  prison  system’s  educational 
and  vocational  programs,  however,  will 
have  a lasting  impact. 

PLN  has  previously  reported  on 
California’s  closure  of  parolee  residential 
centers  [PLN,  Nov.  2009,  p.35],  reduc- 
tion in  funding  for  treatment  programs 
for  drug  offenders  under  Prop  36  [PLN, 
March  2010,  p.19],  and  slashing  of  CDCR 
rehabilitative  services  due  to  budget  cuts 
[PLN,  June  2010,  p.26]. 

Apparently,  state  officials  are  deter- 
mined to  keep  the  recidivism  rate  as  high 
as  possible  by  denying  prisoners  rehabili- 
tative and  re-entry  programs. 

Sources:  San  Francisco  Chronicle,  https:  1 1 
prisonmovement.  wordpress.  com,  http: II 
ahclocal. go.  com,  www. seiulOOO.  org 
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Virginia  Federal  Court  Invalidates  DOC  Ban 
on  Sexually  Explicit  Books 


AU.S.  District  Court  has  held  that  a 
Virginia  Department  of  Corrections 
(VDOC)  policy  which  prohibits  “works 
of  literature  which  include  an  explicit 
description  of  a sexual  act  or  intercourse” 
is  unconstitutional,  both  facially  and  as 
applied. 

The  court’s  ruling  was  entered  on  cross- 
motions for  summary  judgment  hied  in  a 
lawsuit  brought  by  VDOC  prisoner  Wil- 
liam R.  Couch.  Couch  claimed  that  VDOC 
operating  policy  803.2,  which  was  used  to 
exclude  Ulysses  and  Lady  Chatterlev’s  Lover 
from  the  prison  library  and  prevented  him 
from  ordering  those  books  from  a private 
vender,  violated  his  rights  under  the  First 
and  Fourteenth  Amendments. 

A publication  can  be  banned  under 
VDOC’s  “specific  criteria  for  publication 
disapproval”  if  it  contains  “...explicit  or 
graphic  depictions  or  descriptions  of  sexual 
acts,  including  but  not  limited  to:  a.  Actual 
sexual  intercourse,  normal  or  perverted, 
anal  or  oral;  b.  Secretion  or  excretion  of 
bodily  fluids  or  substances  in  the  context 
of  sexual  activity;  c.  Lewd  exhibitions  of 
uncovered  genitals  in  the  context  of  sexual 
activity;  d.  Bondage,  sadistic,  masochistic 
or  other  violent  acts  in  the  context  of  sexual 
activity;  e.  Any  sexual  acts  in  violation  of 
state  or  federal  law.” 

The  district  court  noted  that  the  “vio- 
lation of  state  or  federal  law”  provision 
“would  ban  any  book  describing  rape, 
statutory  rape,  attempted  rape,  incest, 
adultery,  polygamy,  sexual  abuse,  and 
prostitution.” 

Without  providing  scientific  or  expert 
testimony,  the  VDOC  contended  its  policy 
was  constitutional  because  it  had  a logical 
connection  to  the  penological  goals  of 
rehabilitation  and  protecting  the  security, 
discipline  and  good  order  of  the  prison 
system.  In  so  doing,  the  VDOC  listed  the 
usual  panoply  of  goals  that  prison  officials 
use  to  support  such  regulations.  That  list 
included  stopping  bartering  or  disputes 
over  sexually  explicit  material,  protecting 
prisoners  and  staff  from  the  violence  or 
harassment  such  material  would  cause  if 
allowed,  and  ensuring  that  rehabilitation 
efforts  were  not  undermined. 

The  court  flatly  rejected  the  VDOC’s 
arguments.  “It  strains  credulity  to  believe 
that  limiting  a prisoner’s  access  to  Lady 
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Chatterley’s  Lover  could  have  any  effect 
on  the  security,  discipline,  and  good  order 
of  the  prison,”  wrote  the  district  court. 
“Likewise,  it  would  be  patently  incredible  to 
assert  [James]  Joyce’s  Ulysses  will  somehow 
threaten  the  rehabilitation  of  a prisoner.” 

The  court  held  it  “would  be  irrational, 
if  not  utterly  incomprehensible”  that  such 
books  and  a list  of  dozens  of  “highly  re- 
garded works  of  literature  which  include 
an  explicit  description  of  a sexual  act  or 
intercourse”  could  be  banned  by  prison 
officials,  “while  permitting  Playboy.” 

The  VDOC  was  aware  that  the  Holy 
Bible  has  descriptions  of  incest  yet  is  not 
banned.  “When  regulations  are  not  strictly 
enforced  in  prison  contexts,  the  regula- 
tions can  rightly  be  subjected  to  criticism 
as  arbitrary,”  the  court  noted.  “The  broad 
reach  of  the  regulation  merely  provides  an 
opportunity  for  arbitrary  enforcement  of 
this  regulation  on  the  basis  of  the  VDOC 
chaplain’s  moral  judgment.” 


Inspection  reports  by  Michigan’s  De- 
partment of  Human  Services  (DHS) 
concerning  conditions  at  the  Muskeg- 
on County  Juvenile  Detention  Center 
(MCJDC)  found  an  abusive  environment 
caused  by  understaffing.  On  the  verge  of 
losing  the  state  license  to  operate  MCJDC, 
county  officials  agreed  to  make  reforms. 

Located  in  the  northern  area  of 
Michigan,  MCJDC  houses  up  to  22  mid- 
dle-school and  high-school-aged  juveniles. 
They  end  up  at  the  facility  by  order  of  a 
family  court  overseeing  criminal  charges 
against  them.  MCJDC’s  superintendent 
reports  to  the  county  administrator  rather 
than  to  officials  associated  with  the  courts, 
DHS  or  the  sheriff’s  office. 

After  several  inspections  revealed  seri- 
ous problems  at  MCJDC,  Steve  Ragsdale, 
a child  welfare  licensing  consultant  with 
DHS,  began  interviewing  former  MCJDC 
residents.  Ragsdale  issued  five  reports 
between  December  15,  2009  and  June  24, 
2010,  finding  systemic  abuse  at  MCJDC. 
Facility  staff  told  Ragsdale  that  they 

22 


As  such,  the  district  court  held  the 
“regulation  does  not  possess  the  consti- 
tutionally required  rational  connection 
between  the  regulation  and  the  legitimate 
governmental  objective.”  Further,  the  court 
found  the  regulation  was  not  reasonable 
but  was  an  exaggerated  response  to  the 
concerns  of  prison  officials.  As  the  policy 
was  unconstitutional,  the  district  court  held 
that  injunctive  relief  was  appropriate  but 
declined  to  award  punitive  damages. 

The  VDOC  was  enjoined  from  enforc- 
ing and  applying  Operating  Procedure 
803.2,  while  the  court  afforded  Virginia 
prison  officials  “an  opportunity  to  amend, 
revise,  or  modify”  the  regulation,  or  to  draft 
a constitutional  policy.  The  court  granted 
Couch’s  motion  for  costs  and  expenses  on 
November  18,  2010,  taxing  Couch’s  $350 
filing  fee  to  the  defendants.  Couch  repre- 
sented himself  pro  se.  See:  Couch  v.  Jabe, 
U.S.D.C.  (W.D.  Vir.),  Case  No.  7:09-cv- 
00434-jct-mfu;  2010  WL  3433630. 


had  no  choice  but  to  use  “physical  man- 
agement” and  long-term  seclusion  for  the 
safety  of  both  employees  and  residents. 
When  Ragsdale  made  an  unannounced 
visit  to  MCJDC  on  June  7,  2010,  he  got 
a first-hand  glimpse  of  the  chaos  that 
reigned  at  the  juvenile  facility. 

He  observed  one  resident  tip  over  a 
bookcase.  Two  others  picked  up  chairs 
and  mimicked  throwing  them.  Ragsdale 
asked  a shift  supervisor  about  the  staff’s 
scheduling  while  advising  her  that  he  was 
going  to  cite  the  facility  for  being  “danger- 
ously understaffed.” 

“She  was  advised  that  she  needed 
to  do  whatever  was  necessary  to  ensure 
resident  and  staff  safety,  including  placing 
residents  in  seclusion,  if  that  were  the  best 
alternative,”  wrote  Ragsdale. 

“There  were  not  sufficient  employees  to 
complete  a staffing  schedule  at  the  facility.  It 
was  necessary  to  place  residents  in  seclusion 
in  order  to  insure  resident  and  staff  safety,” 
Ragsdale  noted  in  his  final  analysis. 

Most  often,  staff  used  “physical 
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State  Inspections  Compel  Changes  at 
Abusive  Michigan  Juvenile  Facility 

by  David  M.  Reutter 


management”  on  residents  when  they 
weren’t  imposing  long-term  seclusion. 
As  one  staff  member  put  it,  “I  did  not 
survive  two  wars  to  be  taken  out  by  some 
13-year-old.” 

During  his  inspections,  Ragsdale 
viewed  a video  that  captured  a staff  mem- 
ber “dropping”  a youth,  whose  arms  were 
shackled  behind  his  back,  “face  first  from 
a height  of  2 feet.” 

After  viewing  more  videos  and  in- 
terviewing staff,  Ragsdale  learned  that 
“bending  a residents’  arm  behind  his  back 
was  referred  to  by  residents  and  staff  as 
‘chicken  winging,’  which  was  commonly 
used  as  an  inappropriate  restraint  tech- 
nique by  MCJDC  employees. 

Another  improper  restraint  was 
“short  shackling,”  which  involves  hand- 
cuffing a youth’s  hands  and  feet.  Another 
set  of  shackles  then  connects  the  hand- 
cuffs and  foot  shackles.  A staff  member 
admitted  to  Ragsdale  that  he  once  short 
shackled  a youth  for  nearly  live  weeks. 

When  MCJDC  staff  were  really  frus- 
trated with  a youth’s  behavior,  they  used  a 
tool  obtained  from  the  Muskegon  County 
Jail  - a device  called  the  “AEDEC  Pros- 
traint  Prisoner  Restraint  Chair,”  which  is 
a collapsible  chair  on  wheels.  Straps  on 
the  chair  secure  the  wrists,  ankles,  upper 
arms,  legs  and  chest.  An  additional  two 
straps  cross  through  the  crotch.  PLN  has 
reported  several  incidents  of  positional- 
asphyxiation  deaths  that  have  resulted 
from  the  use  of  such  restraint  chairs. 

There  was  no  formal  training  or  train- 
ing manual  for  the 
restraint  chair  at 
MCJDC;  instruc- 
tion was  passed  on 
verbally.  According 
to  the  manufacturer, 
people  placed  in  the 
chair  should  never  be 
left  unattended  and 
should  be  unrestrained 
at  least  every  hour. 


Various  interviews  led  Ragsdale  to  a 
12-year-old  boy  who  had  been  strapped  in 
the  chair.  Ragsdale  was  advised  by  staff 
that  the  chair  was  used  because  the  youth 
was  trying  to  bite  and  repeatedly  strike 
staff  members. 

When  interviewing  the  boy,  “it  was 
noted  that  he  had  multiple  bruises,  strap 
marks,  shackle  marks,  and  bite  marks  on 
his  arms,  legs,  shoulders,  wrists,  ankle, 
chest,  and  groin  area,”  wrote  Ragsdale. 
The  youth  reported  that  he  had  been  re- 
strained in  the  chair  for  nearly  two  hours, 
part  of  which  time  staff  was  not  in  the 
room,  allowing  him  to  bite  himself. 

County  administrator  Bonnie  Ham- 
mersley  said  she  was  unaware  the  restraint 
chair  was  being  used  at  MCJDC.  “When 
I heard  we  had  it,  I asked  for  it  to  be 
removed  immediately,”  she  said.  Com- 
menting on  problems  at  the  facility, 
Elammersley  stated,  “I  attribute  it  to  the 
change  we’re  seeing  in  the  youth  we’re 
dealing  with.  Their  needs  are  greater.” 

Ragsdale,  however,  attributed  the 
problems  to  understaffing  and  lack  of 
training.  Ele  found  that  three  employees 
had  a “lack  of  ability”  to  deal  with  ju- 
veniles at  MCJDC,  including  two  who 
used  excessive  physical  force.  While  not 
providing  names,  county  officials  fired 
three  MCJDC  staff  members  following 
the  release  of  Ragsdale’s  reports. 

Matthew  Kaley,  54,  MCJDC’s  su- 
perintendent since  2007  and  an  assistant 
superintendent  for  12  years  prior  to  that 
time,  resigned  in  July  2010.  Ele  was  replaced 
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by  Muskegon  County’s  deputy  family 
court  administrator,  Paul  Wishka. 

Wishka  said  MCJDC  had  a “strong 
core  of  committed  employees.”  It  was  a 
small  core,  though,  with  one  staff  member 
for  every  eight  residents.  On  July  13, 2010, 
the  county  hired  seven  more  staff  mem- 
bers, putting  at  least  one  more  employee 
on  each  shift.  Overlap  allows  up  to  six 
staff  during  peak  need  times. 

An  action  plan  prohibits  the  use  of 
the  restraint  chair  and  short  shackling. 
The  plan  also  calls  for  “daily  review  on 
the  use  of  behavior  management  rooms; 
training  for  staff  members  in  nonabusive 
physical  and  psychological  interven- 
tion; immediately  notifying  the  state  if 
a resident  is  injured  during  restraint  by 
staff;  conducting  an  internal  investiga- 
tion of  complaints  about  staff  using 
excessive  force;  and  allocating  mental 
health  resources  through  Muskegon 
County  Community  Mental  Health”  at 
MCJDC. 

The  juvenile  facility  was  allowed  to 
continue  operating  under  a provisional 
license,  which  permits  state  officials  to 
make  random  visits. 

Source:  Muskegon  Chronicle 
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Report  Faults  Private  Prison  Company 
for  Deadly  Arizona  Prison  Break 

by  Matt  Clarke 


On  August  19,  2010,  the  Arizona 
Department  of  Corrections  (ADC) 
issued  a report  concerning  the  July  30 
escape  of  three  prisoners  from  a privately- 
operated  prison  in  Kingman,  Arizona. 
The  report  was  highly  critical  of  Manage- 
ment and  Training  Corporation  (MTC), 
the  for-profit  firm  that  runs  the  Kingman 
facility. 

On  the  same  day  the  ADC  report  was 
released,  the  last  of  the  three  escapees  was 
captured  along  with  an  accomplice.  Unfortu- 
nately, the  escapees  left  behind  a deadly  trail 
of  crime  that  included  hijacking  1 8-wheelers, 
kidnapping,  two  murders,  aggravated  as- 
saults and  a shootout  with  police. 

The  escape  from  the  MTC-operated 
facility  also  temporarily  suspended 
Arizona’s  efforts  to  privatize  5,000  more 
prison  beds  in  the  state.  [See:  PLN,  Sept. 
2010,  p.42]. 

John  Charles  McCluskey,  45,  was  a 
year  into  a 15-year  sentence  for  attempted 
second-degree  murder  when  he  convinced 
his  cousin  and  fiancee,  Casslyn  Mae  Welch, 
44,  to  aid  in  the  escape.  Welch  approached 
the  prison  unnoticed  and  tossed  a pair  of 
bolt  cutters  over  the  perimeter  fence.  Mc- 
Clusky  and  two  other  prisoners  - Tracy 
Allen  Province,  who  had  served  seven  years 
of  a life  sentence  for  murder  and  robbery, 
and  Daniel  Renwick,  who  had  served  eight 
years  for  murder  - used  the  bolt  cutters  to 
make  a hole  in  the  fence,  then  tied  back  the 
fencing  with  a dog  leash. 

Welch  had  parked  a car  with  weap- 
ons, cash  and  false  identification  nearby, 
but  the  escapees  became  disoriented  and 
split  up  to  look  for  the  vehicle.  Renwick 
found  the  car  first  and  drove  off,  leaving 
the  others  to  fend  for  themselves.  Taking 
advantage  of  McClusky  and  Welch’s  prior 
experience  as  big-rig  truck  drivers,  Mc- 
Clusky, Welch  and  Province  hijacked  the 
first  of  two  tractor-trailers  used  to  flee  the 
area.  Ironically,  Renwick,  who  had  taken 
all  of  the  group’s  supplies,  was  the  first 
to  be  caught.  He  was  arrested  two  days 
later  in  Rifle,  Colorado  following  a brief 
shootout  with  police. 

Forensic  evidence  later  linked  the 
other  escapees  to  the  murder  of  an  Okla- 
homa couple,  Gary  and  Linda  Haas, 
whose  charred  remains  were  found  in 
their  burned-out  camper  in  eastern  New 


Mexico.  Soon  thereafter,  Province  was 
spotted  in  a Wyoming  church  on  August 
8,  2010  and  taken  into  custody  without 
resistance. 

McClusky  and  Welch  remained  on 
the  lam  until  August  19,  when  a forest 
ranger  went  to  investigate  an  unattended 
campfire  in  Arizona’s  Apache-Sitgreaves 
National  Forest.  The  ranger  spoke  briefly 
with  a nervous  McClusky,  then  left  and 
called  in  a SWAT  team,  which  swarmed 
the  campground  when  McClusky  was  in 
a sleeping  bag  outside  a tent.  Both  Mc- 
Clusky and  Welch  surrendered  without 
firing  a shot,  though  both  expressed  a 
desire  to  shoot  it  out  had  they  been  able  to 
get  to  their  weapons.  McClusky  also  said 
he  wished  he  had  killed  the  ranger. 

Federal  and  state  charges  of  murder, 
carjacking,  kidnapping,  armed  robbery, 
aggravated  assault  and  conspiracy  have 
since  been  filed  against  McClusky,  Welch 
and  Province.  They  may  face  the  death 
penalty.  McClusky’s  mother,  Claudia 
Washburn,  68,  was  prosecuted  for  helping 
her  son  by  sending  him  money  after  he 
escaped;  she  pleaded  guilty  and  was  sen- 
tenced in  January  2011  to  seven  months 
in  prison. 

The  dramatic  course  of  the  deadly 
crime  spree  kept  the  escape  in  the  news 
for  weeks.  The  resulting  public  attention 
demanded  an  investigation  into  how  the 
escape  happened  and  whether  it  could 
have  been  prevented.  The  ADC  was  quick 
to  investigate,  largely  placing  the  blame  on 
the  poor  quality  of  MTC’s  operations  at 
the  Kingman  prison. 

ADC  Director  Charles  L.  Ryan 
ordered  all  prisoners  with  life  sentences, 
murder  convictions,  a history  of  escapes  or 
more  than  20  years  left  on  their  sentences 
removed  from  Kingman  until  the  MTC- 
run  prison  was  brought  into  compliance 
with  ADC  guidelines.  This  resulted  in  the 
transfer  of  148  prisoners.  Arizona  Gov- 
ernor Jan  Brewer,  seeking  political  cover, 
said  the  classification  system  that  allowed 
those  prisoners  to  be  assigned  to  medium 
security  at  Kingman  was  in  place  before 
she  was  elected. 

“It  is  something  that  maybe  should 
be  reviewed,”  Brewer  stated,  though  she 
noted  that  “that  classification  is  used 
across  America.” 


The  ADC  report  did  not  mince  words. 
“Human  error  and  security  lapses  directly 
led  to  an  escape  of  three  inmates,”  said 
Ryan.  “The  security  at  the  prison  did  not 
meet  ADC  standards.”  Further,  Ryan 
noted  that  state  officials  had  “grave  con- 
cerns that  there  was  laxness  on  the  part 
of  security  staff.” 

MTC  accepted  responsibility  for  the 
escape  and  pledged  to  do  better.  “We 
are  in  agreement  with  the  report  and  are 
committed  as  a company  to  make  the  cor- 
rections necessary  to  provide  the  level  of 
security  expected  of  all  professionals  in 
our  business,”  said  MTC  senior  vice  presi- 
dent Odie  Washington.  At  the  same  time, 
Washington  claimed  the  company  was  not 
at  fault  because  its  Kingman  employees 
never  informed  corporate  headquarters 
of  security  problems  at  the  prison. 

Regardless,  the  ADC  was  charged 
with  oversight  of  private  prisons  in  the 
state  and  the  problems  at  Kingman  were 
so  fundamental  that  they  should  have  been 
caught.  The  ADC’s  monitor  at  Kingman 
was  reassigned  on  August  13, 2010.  Wade 
Woolsey,  the  ADC  official  charged  with 
oversight  of  private  prison  contracts, 
resigned. 

According  to  the  ADC  report,  the 
main  flaws  that  facilitated  the  escape  were 
false  alarms  from  the  intrusion  zone  alarm 
system  inside  the  perimeter  fence.  The 
alarms  were  so  frequent  that  MTC  guards 
largely  ignored  them,  taking  20  minutes  or 
longer  to  check  and  clear  the  zone.  This  left 
the  fence  area  without  a zone  alarm  until  it 
was  cleared.  Staff  considered  clearing  the 
alarms  less  important  than  “answering  the 
telephone,  issuing  keys,  [and]  checking  staff 
in,”  the  report  stated. 

Further,  prisoners  had  easy  and 
direct  access  to  the  perimeter  fence  via 
the  dog  yard,  which  was  part  of  a newly- 
discontinued  program  designed  to  use 
prisoners  to  habilitate  dogs  prior  to  their 
adoption.  Additionally,  an  outside  access 
door  from  a housing  unit  was  apparently 
left  propped  open  with  a rock. 

A shift  change  occurred  around 
9:00  p.m.  During  that  time,  and  at  every 
other  shift  change,  there  was  a window 
of  fifteen  minutes  or  more  when  there 
were  no  perimeter  guards  because  they 
were  going  off  duty  and  had  to  check  in 
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their  weapons,  while  guards  coming  on 
duty  waited  to  check  out  the  weapons. 
Further,  mobile  perimeter  patrols  always 
came  from  the  same  direction  at  the  same 
intervals,  making  them  easy  to  predict. 
After  the  escape,  it  took  MTC  staff  two 
hours  to  notify  the  ADC. 

Guards  and  supervisors  at  the  MTC 
prison  were  poorly  trained  and  had  little 
experience,  with  80%  being  newly  hired  or 
newly  promoted.  There  was  also  a lack  of 
respect  for  guards  among  the  prisoners, 
who  flaunted  regulations  by  growing  long 
hair  and  facial  hair,  and  not  displaying 
their  identification  cards. 

“The  inmate  attitude  appeared  to  be 
poor,”  ADC  investigators  wrote.  “One 
inmate  spoke  in  a disrespectful  manner 
to  the  Warden  when  she  questioned  his 
lack  of  identification,  another  called  out 
‘Fuck  ADC’  as  we  approached.” 

Among  many  other  problems,  ADC 
investigators  found  that  sand  in  the  area 
around  the  perimeter  fence  wasn’t  being 
replaced  so  that  easily  discernible  tracks 
could  be  spotted  in  the  event  of  an  escape. 
The  investigators  also  found  large  amounts 
of  cardboard  materials,  piles  of  dirt  and  a 
sweat  lodge  between  the  inner  and  outer 
fences,  plus  excessive  vehicular  traffic  on 


the  perimeter  security  road,  which  provided 
access  to  another  prison. 

MTC’s  once-a-day  fence  checks  were 
insufficient  and  the  investigation  team 
went  unchallenged  by  the  static  and  mo- 
bile perimeter  guards  even  when  intruding 
into  the  area  between  the  inner  and  outer 
fences.  Problems  in  the  prison’s  armory  in- 
cluded missing  ammunition  and  weapons 
being  placed  in  storage  while  loaded. 

MTC  agreed  to  a plan  to  correct  all 
the  deficiencies  noted  in  the  ADC  report. 
Further,  county  and  state  officials  have 
asked  MTC  to  pay  more  than  $100,000 
for  expenses  related  to  responding  to  the 
escape.  And  in  September  2010,  the  Haas 
family  filed  a $10  million  notice  of  claim 
against  Arizona  and  a wrongful  death  suit 
against  MTC.  See:  Haas  v.  Management  & 
Training  Corporation,  U.S.D.C.  (D.  Ariz.), 
Case  No.  2:10-cv-02043-JAT. 

The  high-profile  escape  from  the  MTC 
facility  rekindled  debate  over  Arizona’s 
controversial  use  of  private  prisons.  “If 
we’re  going  to  give  these  private  companies 
oversight  over  our  inmates,  we  need  to  make 
sure  we’re  holding  them  accountable,”  said 
David  Lujan,  a Democratic  candidate  for 
Arizona  Attorney  General. 

Republican  attorney  general  can- 


didate Tom  Horne  said  prisoners  with 
murder  convictions  should  be  banned 
from  medium-security  facilities.  “I  think 
the  Attorney  General  should  be  monitor- 
ing that  sort  of  thing,  maintaining  stats, 
keeping  track,”  he  observed. 

Governor  Jan  Brewer,  a strong  pro- 
ponent of  private  prisons,  put  a different 
spin  on  the  ADC  report,  saying  it  revealed 
the  escape  was  the  result  of  human  error 
and  not  due  to  problems  inherent  with 
private  prisons. 

ADC  Director  Ryan  said  he  was  con- 
vinced there  is  a role  for  private  prisons 
in  Arizona.  Around  6,400  of  the  state’s 
40,000  prisoners  are  incarcerated  in 
privately-operated  facilities. 

Arizona’s  Republican-controlled  leg- 
islature is  also  very  much  in  favor  of  prison 
privatization.  In  2009,  the  state  took  the 
unprecedented  step  of  offering  $100  mil- 
lion annually  for  a private  company  to 
operate  all  but  one  ADC  prison  complex. 
The  bill  was  signed  into  law  by  Governor 
Brewer,  but  the  language  about  privatiz- 
ing most  of  the  state’s  prison  system  was 
later  repealed  after  no  suitable  contractor 
came  forward.  As  of  February  2011,  the 
state  was  seeking  bids  from  private  prison 
companies  to  build  and  operate  facilities 
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AZ  Private  Prison  Faulted  (cont.) 


with  an  additional  5,000  beds. 

Arizona  politicians  have  faced  criti- 
cism for  being  unduly  influenced  by  the 
private  prison  industry.  Corrections 
Corporation  of  America  (CCA),  the  na- 
tion’s largest  private  prison  firm,  operates 
six  facilities  in  Arizona  - three  of  which 
house  immigration  detainees.  Governor 
Brewer  has  aides  with  ties  to  CCA,  and 
Paul  Senseman,  Brewer’s  spokesman,  was 
formerly  a CCA  lobbyist.  Phoenix-based 
consulting  and  lobbying  firm  Highground 
manages  Brewer’s  campaign  and  also  lob- 
bies for  CCA.  Critics  claim  that  Governor 
Brewer  signed  the  bill  to  privatize  most 
of  the  state’s  prison  system,  as  well  as 
controversial  legislation  to  crack  down  on 
illegal  immigrants  (SB  1070),  in  an  effort 
to  benefit  the  private  prison  industry.  [See: 
PLN,  Nov.  2010,  p.l]. 

Whatever  the  reasoning,  Brewer  was 
wrong  when  she  said  the  Kingman  escape 
was  caused  by  problems  not  endemic  to 
private  prisons.  The  ADC  investigation 
revealed  poor  training,  improper  pe- 
rimeter construction,  failure  to  properly 
install,  calibrate  and  monitor  the  fence 
alarm  system,  and  a general  laxness  that 
presumably  is  not  present  in  ADC  facili- 
ties. These  types  of  short  cuts  are  driven 
by  companies  trying  to  trim  costs  so  as  to 
increase  profits. 

Private  prison  firms  win  contracts  by 
claiming  it  is  cheaper  to  house  prisoners 
in  privately- operated  facilities,  but  that 
too  is  a lie.  A September  2010  study  by 
Arizona’s  Auditor  General  found  that  it 
costs  almost  $8.00  more  per  prisoner  per 
day  to  house  a medium-security  prisoner 
in  a private  prison  than  in  a state  prison 
($55.89  per  diem  in  a private  prison  versus 
$48.13  in  a private  prison). 

Arizona  State  University  criminol- 
ogy and  criminal  justice  professor  Travis 
Pratt  found  no  evidence  to  support  pri- 
vate prison  companies’  claims  that  they 
save  money  up-front.  Instead,  he  found 
they  often  cut  back  on  staffing,  wages 
and  services  in  order  to  boost  their  profit 
margins. 

“Cost  savings  like  that  don’t  come 
without  consequences,”  said  Pratt.  “And 
that  can  present  a security  risk  that  is 
elevated.”  A security  risk  such  as  allow- 
ing three  prisoners  to  escape  and  go  on  a 
deadly  crime  spree,  for  example. 

“The  general  issue  is  the  quality  of 
service  - and  security  is  a part  of  that,” 


stated  criminal  justice  professor  Stan 
Stojkovic,  at  the  Helen  Bader  School  of 
Social  Welfare  at  the  University  of  Wis- 
consin-Milwaukee.  “They’re  there  to  make 
money  and  any  way  they  can  cut  corners 
means  they  make  more  money.” 

In  2008,  then- Arizona  Governor  Ja- 
net Napolitano  and  state  Senator  Robert 
Blendu  drafted  and  introduced  legislation 
to  require  that  private  prison  companies 
build  their  facilities  to  state  prison  con- 
struction standards;  share  information 
about  prisoners  and  their  employees  with 
state  officials;  and  stop  importing  danger- 
ous, violent  felons  from  other  states.  The 
bill  was  defeated. 

“The  private  prison  industry  lobbied 
heavily  against  that  bill,  and  they  were 
successful,”  said  then-Napolitano  lobbyist 
Michael  Haener. 

The  July  30,  2010  escape  from  the 


It  is  okay  to  look  for  contraband  in  a 
prisoner’s  rectum  so  long  as  the  search 
is  done  by  medical  staff  in  a non-abusive 
manner,  according  to  the  U.S.  Court  of 
Appeals  for  the  First  Circuit.  Prison  of- 
ficials, however,  cannot  force  prisoners 
to  undergo  surgery  in  order  to  search  for 
prohibited  items. 

While  incarcerated  at  Puerto  Rico’s 
Bayamon  501  prison,  Angel  Luis  Sanchez 
was  subjected  to  a series  of  increasingly 
intrusive  searches  as  part  of  a quest  to  find 
a cell  phone  that  guards  thought  he  had 
hidden  inside  his  body. 

The  incident  began  after  a handheld 
metal  detector  went  off  while  Sanchez  was 
being  searched.  A subsequent  strip-search 
revealed  nothing,  as  did  another  scan  with 
the  metal  detector,  but  that  was  not  good 
enough  for  the  guards. 

They  asked  a doctor  to  take  X-rays 
of  Sanchez’s  abdominal  cavity.  While 
the  results  from  the  X-rays  were  pend- 
ing, Sanchez  was  placed  under  constant 
surveillance  and  guards  instructed  him  to 
defecate  on  the  floor.  Sanchez  did  so,  but 
no  cell  phone  was  found. 

Shortly  thereafter  the  results  from  the 
X-rays  came  in.  According  to  the  doctor 
who  examined  the  X-rays,  Sanchez  had  a 
foreign  object  in  his  rectum  that  looked 


Kingman  prison  has  revived  efforts 
to  hold  private  prison  companies  ac- 
countable. Unsuccessful  Democratic 
gubernatorial  candidate  Terry  Goddard 
said  he  would  push  to  revive  the  2008  bill, 
and  called  for  an  overview  of  prisoner 
classification  policies. 

Perhaps  the  silver  lining  in  the  tragic 
outcome  of  the  MTC  escape  will  be  that 
it  slows  Arizona’s  headlong  rush  into 
wholesale  prison  privatization.  Given  the 
political  influence  and  deep  pockets  of 
private  prison  companies,  though,  it  is 
unlikely  that  the  push  towards  privatiza- 
tion will  be  slowed  for  very  long. 

Sources:  ADC  report,  Associated  Press, 
Arizona  Republic,  www.azcentral.com, 
www.  azstarnet.  com,  www.foxnews.  com, 
www.ctv.ca, www.abcl5.com,  www.aol- 
news.com,  Phoenix  New  Times 


like  a cell  phone.  Sanchez  denied  having  a 
cell  phone  and  again  defecated  in  front  of 
the  guards.  Although  no  cell  phone  came 
out,  the  guards  were  not  satisfied. 

Sanchez  was  taken  to  an  emergency 
room  where  a rectal  exam  was  performed 
by  a doctor  in  order  to  recover  the  elusive 
cell  phone.  The  first  search  of  Sanchez’s 
rectum  came  up  empty.  A second  digital 
examination  revealed  no  cell  phone,  either. 
However,  the  guards  and  medical  staff  still 
were  not  convinced. 

Next,  doctors  scheduled  Sanchez  for 
exploratory  surgery  of  his  abdominal  cav- 
ity. Prior  to  the  surgery,  another  X-ray  was 
taken  which  revealed  no  foreign  objects  in 
Sanchez’s  body.  Nevertheless,  the  surgery 
went  forward  after  the  surgeon  coerced 
Sanchez  to  consent  by  promising  to  do  an- 
other rectal  exam  while  Sanchez  was  under 
anesthesia  in  lieu  of  performing  surgery. 

But  another  rectal  exam  did  not 
occur;  instead,  the  surgeon  performed 
the  exploratory  surgery  anyway.  No  cell 
phone  was  discovered.  Sanchez  was  dis- 
charged from  the  hospital  and  returned  to 
the  Bayamon  prison  two  days  later. 

Sanchez  then  sued  the  guards  and 
medical  staff,  claiming  Fourth  Amend- 
ment violations.  The  district  court 
dismissed  Sanchez’s  lawsuit  for  failure  to 
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state  a claim.  Sanchez  appealed,  and  the 
First  Circuit  reversed  in  part. 

Although  the  Fourth  Amendment 
applied  to  the  searches,  the  Court  of  Ap- 
peals upheld  the  district  court’s  dismissal  of 
Sanchez’s  claims  related  to  the  digital  rectal 
exams.  While  rectal  examinations  may  be 
“highly  intrusive  and  humiliating,”  they 
are  not  necessarily  prohibited,  the  appel- 
late court  held.  Rather,  the  touchstone  of 
whether  such  searches  violate  the  Fourth 
Amendment  is  if  they  are  “reasonable.” 

In  Sanchez’s  case,  the  Court  of  Ap- 
peals found  that  the  digital  rectal  exams 
were  reasonable  because  they  were  “car- 
ried out  by  medical  professionals  in  the 
relatively  private,  sanitary  environment  of 
a hospital,  upon  suspicion  that  plaintiff 
had  contraband  in  his  rectum,  and  with 
no  abusive  or  humiliating  conduct  on  the 
part  of  the  law  enforcement  officers  or 
the  doctors.” 

The  surgery  conducted  on  Sanchez’s 
abdominal  cavity,  however,  stepped  over 
the  line.  “The  surgery  described  in  the 
complaint  was  ...  an  unreasonable,  un- 
constitutional search,”  the  First  Circuit 
wrote,  given  “several  indications  of  the 
absence  of  contraband,  including  the  re- 
sults of  two  monitored  bowel  movements 


and  two  rectal  examinations.”  “Society  is 
prepared  to  recognize  that  a prisoner  has 
a reasonable  expectation  that  he  will  not 
be  forced  to  undergo  abdominal  surgery 
for  the  purposes  of  finding  contraband,  at 
least  in  these  circumstances,”  the  appellate 

Probation  May  Not 
Overly  Broad  Court 

A California  Court  of  Appeal  has  con- 
cluded that  a probation  condition 
prohibiting  a defendant  from  being  within 
500  feet  of  any  courthouse  is  unconstitu- 
tionally overbroad. 

Alejandro  Perez  pleaded  guilty  to 
second  degree  robbery  after  forcibly  tak- 
ing a $29  pair  of  pants  from  a person  he 
believed  had  previously  vandalized  his 
brother’s  property.  The  trial  court  placed 
him  on  36  months  of  formal  felony  pro- 
bation. Consistent  with  the  probation 
officer’s  report  and  the  request  of  the 
prosecutor,  the  court  imposed  36  proba- 
tion terms  and  conditions,  including  one 
prohibiting  Perez  from  attending  any 
court  hearing  or  being  within  500  feet  of 
any  courthouse  unless  he  is  either  a defen- 
dant or  under  subpoena  there. 


court  held.  The  judgment  of  the  district 
court  was  accordingly  affirmed  in  part  and 
reversed  in  part.  See:  Sanchez  v.  Pereira- 
Castillo,  590  F.3d  31  (1st  Cir.  2009). 

Following  remand,  the  case  settled  in 
January  201 1 under  undisclosed  terms. 

Be  Conditioned  On 
Access  Restrictions 

On  appeal,  the  Court  noted  that  while 
trial  courts  have  broad  discretion  to  impose 
conditions  which  foster  rehabilitation  and 
protect  the  public,  nonetheless  a condition 
prohibiting  non-criminal  conduct  must  be 
reasonably  related  either  to  the  crime  of 
conviction  or  to  future  criminality.  Here,  the 
500-foot  restriction  on  access  to  courts  was 
neither  reasonably  related  to  Perez’s  crime 
nor  to  the  possibility  of  future  criminality. 
Additionally,  it  potentially  infringed  upon 
Perez’s  constitutional  right  of  access  to 
the  courts,  as  well  as  his  First  Amendment 
right  of  access  to  government  complexes 
in  which,  aside  from  a courthouse,  public 
agencies  (such  as  a city  council,  tax  collector, 
or  health  department)  may  also  be  located. 
See:  People  v.  Perez,  176  Cal.App.4th  380, 97 
Cal.Rptr.3d  632  (Ca.  App.  2009). 
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Social  Security  Audit  Criticizes  Prisoners’  Access  to  Personal  Data; 

Federal  Legislation  Passed 


On  March  12,  2010,  the  Office  of  the 
Inspector  General  (OIG)  of  the 
Social  Security  Administration  (SSA)  re- 
leased an  audit  report  on  prisoners’  access 
to  Social  Security  numbers  (SSNs).  The 
report  criticized  eight  states  for  providing 
prisoners  with  access  to  SSNs  as  part  of 
their  institutional  jobs. 

The  purpose  of  the  report  was  to 
follow-up  on  an  August  2006  audit  in 
which  the  OIG  determined  that  prisons 
in  13  states  allowed  prisoners  to  access 
SSNs  through  a variety  of  slave  labor 
work  programs.  That  earlier  audit  noted 
the  potential  threat  to  SSN  integrity,  and 
recommended  that  the  SSA  and  prisons 
work  together  to  limit  prisoners’  access  to 
SSNs.  [See:  PLN,  April  2007,  p.24]. 

The  2010  report  found  that  the  SSA 
had  taken  some  steps  to  educate  prison 
officials  about  the  risks  associated  with  al- 
lowing prisoners  access  to  SSNs.  However, 
prisons  in  eight  states  continued  to  provide 
prisoners  with  access  to  SSNs.  Generally, 
prisoners  encountered  SSNs  and  other 
personally  identifiable  information  when 
they  performed  data  entry,  encoding, 
digital  imaging  or  records  conversion.  The 
types  of  documents  they  worked  with  in- 
cluded criminal  background  checks,  police 
reports,  health  records,  student  transcripts, 
tax  forms,  employee  wage  statements  and 
Department  of  Labor  forms. 

Some  security  controls  were  in  place. 
These  included  preventing  prisoners  from 
viewing  names  associated  with  SSNs, 
banning  writing  and  copying  in  the  work 
area,  searching  prisoners  leaving  the  work 
area,  and  requiring  prisoners  to  sign  a 
confidentiality  agreement.  However,  some 
prisoners  attempted  to  circumvent  the 
security  precautions. 

In  May  2009,  a Kansas  state  prisoner 
was  found  to  be  in  possession  of  person- 
ally identifiable  information  following 
a routine  strip  search  and  mail  search. 
The  prisoner  was  removed  from  the  work 
program  and  disciplined.  In  December 
2006,  a Connecticut  prisoner  was  discov- 
ered with  a file  in  her  cell  that  contained 
personally  identifiable  information.  A 
routine  audit  had  determined  that  the  file 
was  missing. 

The  OIG  audit  found  1 5 prisons  that 
allow  prisoners  access  to  SSNs,  including 
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one  each  in  Alabama,  Arkansas  and  South 
Dakota,  two  in  Oklahoma,  four  in  Ten- 
nessee and  five  in  Kansas.  Additionally, 
some  prisoners  in  Kansas,  Tennessee  and 
West  Virginia  have  access  to  SSNs  while 
employed  in  work  release  programs. 

The  OIG  recommended  that  prisons 
stop  allowing  prisoners  access  to  SSNs. 
“Although  we  recognize  there  may  be 
benefits  in  allowing  prisoners  to  work 
while  incarcerated,  we  question  whether 
prisoners  have  a need  to  know  other  in- 
dividuals’ Social  Security  numbers,”  the 
audit  stated.  “Allowing  prisoners  access  to 
Social  Security  numbers  increases  the  risk 
that  individuals  may  improperly  obtain 
and  misuse  SSNs.” 

Kansas  Department  of  Corrections 
spokesman  Bill  Miskell  defended  the 
practice.  “We’re  extremely  sensitive  to 
the  potential  for  any  kind  of  access  to 
personal  identifying  information  and  have 
policies  to  limit  an  inmate’s  ability  to  write 
down  any  of  this  information,”  he  said. 
Miskell  noted  that  attempts  to  circumvent 
security  policies  had  been  isolated  and,  so 
far  as  he  knew,  unsuccessful. 

Others  were  not  convinced  that  al- 
lowing prisoners  access  to  other  peoples’ 


Laws  that  restrict  where  sex  offenders 
can  live  have  been  popular  in  legis- 
latures throughout  the  U.S.  With  much 
fanfare  and  hoopla,  Georgia  passed  one 
of  the  nation’s  toughest  sex  offender  resi- 
dency statutes  on  July  1,  2006. 

That  law  prohibited  sex  offenders 
from  living  within  1 ,000  feet  of  schools, 
parks,  churches,  school  bus  stops  and 
other  places  where  children  gather.  In  ef- 
fect, the  law  served  to  drive  sex  offenders 
into  desolate  areas  or  out  of  the  state. 

At  one  point,  as  reported  in  PLN,  a 
group  of  homeless  sex  offenders  set  up 
a tent  city  on  state  land  behind  an  office 
park  in  suburban  Atlanta  until  they  were 
evicted.  [See:  PLN,  May  2010,  p.20]. 
Before  Georgia’s  law  even  went  into 
effect,  however,  civil  liberties  groups  began 
filing  lawsuits;  as  a result,  state  legislators 


SSNs  and  personal  information  was  a 
good  idea. 

“It  is  essential  that  we  rein  in  the 
widespread  use  and  display  of  these  num- 
bers and  keep  them  out  of  the  hands  of 
criminals  and  organized  crime  groups  that 
now  sell  stolen  Social  Security  numbers  as 
a source  of  income,”  remarked  U.S.  Sena- 
tor Dianne  Feinstein,  who  sponsored  the 
Social  Security  Number  Protection  Act 
(S.  3789),  which  prohibits  prisoners  from 
having  access  to  SSNs. 

The  Act  was  signed  into  law  in  De- 
cember 2010  as  Public  Law  No.  111-318, 
and  will  phase  in  restrictions  on  allowing 
prisoners  access  to  SSNs  over  a one-year 
period.  The  Act  states,  “No  Federal, 
State,  or  local  agency  may  employ,  or 
enter  into  a contract  for  the  use  or  em- 
ployment of,  prisoners  in  any  capacity 
that  would  allow  such  prisoners  access  to 
the  Social  Security  account  numbers  of 
other  individuals."  However,  it  does  not 
appear  to  specify  a remedy  for  violations 
of  the  law  and  a right  without  a remedy 
is  meaningless. 

Sources:  SSA  OIG  Report  No.  A-08-10- 
11042,  USA  Today 


had  to  make  changes  before  the  entire  law 
was  scraped  by  the  federal  courts.  “The  bot- 
tom line  was  that  the  hammer  was  about 
to  fall  on  us,  and  I was  deeply  concerned 
that  the  entire  statute  was  in  jeopardy,”  said 
state  Senator  Seth  Harp,  who  helped  push 
through  a revision  to  the  law. 

One  of  those  hammers  was  a federal 
lawsuit  challenging  Georgia’s  sex  offender 
residency  restrictions  as  being  unconstitu- 
tionally vague,  which  is  presently  pending 
cross-motions  for  summary  judgment. 
See:  Whitaker  v.  Perdue,  U.S.D.C.  (N.D. 
Georgia),  Case  No.  4:06-cv-00140-CC. 

According  to  the  complaint  in  Whi- 
taker, which  was  filed  by  the  ACLU  of 
Georgia  and  the  Southern  Center  for 
Human  Rights,  “Thousands  of  people 
on  Georgia’s  sex  offender  registry  will  be 
forced  to  evacuate  their  homes,  leave  their 
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jobs,  cease  attending  church  services,  and 
be  required,  by  legislative  fiat,  to  abandon 
court-mandated  treatment  programs.” 

Now,  following  the  recent  statutory 
revisions,  even  law  enforcement  officials 
are  perplexed  about  the  state’s  sex  offender 
laws.  “Our  deputies  are  trying  their  best  to 
enforce  this  law,”  said  Tonia  Welch,  train- 
ing coordinator  for  the  Georgia  Sheriffs’ 
Association.  “And  the  way  the  changes 
have  been,  it  has  caused  confusion.  Every 
time  they  got  situated,  the  laws  change, 
and  then  they  have  to  shift  gears.” 

The  revised  statute,  which  was  signed 
into  law  in  May  2010  by  Governor  Sonny 
Perdue,  allows  the  13,000-plus  registered 
sex  offenders  who  committed  their  of- 
fences before  June  2003  to  live  wherever 
they  want.  That  date  was  selected  because 
it  is  when  Georgia’s  first  sex  offender  resi- 
dency law  became  effective. 

Sex  offender  restrictions  after  that 
date  vary  depending  on  when  the  offense 
was  committed.  Offenders  who  committed 
their  crimes  from  June  4, 2003  to  June  30, 
2006  can  live  near  a church  or  swimming 
pool,  but  those  convicted  after  July  1 , 2006 
are  barred  from  residing  within  a 1 ,000- 
foot  radius  of  those  facilities. 

Georgia’s  revised  sex  offender  law 
eases  other  restrictions.  It  allows  some  of- 


fenders to  petition  to  be  removed  from  the 
state’s  sex  offender  registry,  and  exempts 
the  disabled  and  elderly  from  the  residency 
requirements.  Further,  sex  offenders  are 
no  longer  required  to  provide  their  Inter- 
net passwords  to  state  officials. 

While  at  least  five  other  states  have 
tightened  their  sex  offender  residency 
restrictions,  Iowa  joined  Georgia  in  eas- 
ing up  a bit.  Prompted  by  lobbying  from 
the  Iowa  County  Attorney’s  Association, 
state  legislators  reduced  a 2,000-foot  sex 
offender  exclusion  zone  around  schools 
and  other  areas.  That  restriction  still  ap- 
plies for  the  highest-level  offenders,  such 
as  those  who  committed  crimes  involving 
a child,  and  a 300-foot  “no  loiter”  zone 
applies  to  all  sex  offenders. 

“It’s  better  than  what  we  had,  but 
it  still  fosters  a false  sense  of  security,” 
said  the  association’s  executive  direc- 
tor, Corwin  Ritchie.  “It  does  target  the 
predator-type,  who  might  be  sitting  within 
sight  of  a school,  but  we  have  so  many  sex 
offenses  going  on  within  people’s  homes, 
we  forget  those  types  of  victims.” 

Also  forgotten  are  the  hazards  inher- 
ent in  ostracizing  sex  offenders  after  they 
complete  their  prison  sentences.  Research 
shows  that  lack  of  social  support,  unem- 
ployment and  housing  instability  are  the 


greatest  contributing  factors  to  whether 
released  prisoners  re-offend.  When  re- 
strictions are  placed  on  sex  offenders  that 
make  it  harder  for  them  to  reintegrate  into 
society,  the  risk  of  recidivism  increases. 

Residency  restrictions  for  sex  offend- 
ers have  been  controversial  since  their 
inception.  “It’s  something  states  are  still 
struggling  with,”  said  Jill  Levenson,  a 
Lynn  University  professor  who  special- 
izes in  sex  offender  policies.  “One  side 
argues  the  laws  aren’t  punitive,  but  the 
other  side  of  the  argument  is  that  once 
people  enter  into  a plea  and  agree  to 
something,  you  can’t  come  back  years 
later  and  change  it.” 

Another  problem  is  that  some  defen- 
dants accused  of  sex-related  crimes  do 
not  realize  the  long-term  consequences  of 
pleading  guilty,  which  may  subject  them 
to  registration  requirements  and  residency 
restrictions  for  the  rest  of  their  lives. 

Several  states,  such  as  Florida,  con- 
tinue to  experience  difficulties  with  their 
sex  offender  residency  restrictions,  includ- 
ing creating  a population  of  homeless  sex 
offenders  that  is  hard  to  monitor.  [See 
related  article  in  this  issue  of  PLN\.  P 

Sources:  Associated  Press,  Atlanta  Journal 
Constitution 
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Kentucky  Jail  Guards’  Convictions  Affirmed 
in  Sexual  Abuse  of  Young  Prisoner 


The  Sixth  Circuit  Court  of  Appeals  has 
affirmed  the  convictions  and  prison 
sentences  of  two  guards  who  were  found 
guilty  of  violating  a prisoner’s  civil  rights. 
The  guards’  actions  resulted  in  the  sexual 
assault  of  an  18-year-old  prisoner. 

When  J.S.  was  arrested  for  speeding 
and  eluding  police  on  February  14,  2003, 
he  was  taken  to  Kentucky’s  Grant  County 
Detention  Center.  At  the  time,  J.S.  was 
18  years  old,  six  feet  tall  and  weighed  125 
pounds.  He  had  blonde  highlights  in  his 
hair,  wore  a bright  shirt  and  had  heart 
shapes  on  his  underwear.  Sgt.  Shawn 
Sydnor  described  J.S.  as  a “scared  little 
kid”  who  was  “sissy  looking.” 

His  clothing  and  looks  caused  guards 
to  tease  him  about  being  cute,  and  one 
said  he  would  make  “a  good  girlfriend 
for  the  inmates.”  Sgt.  Sydnor  told  guards 
Wesley  Lanham  and  Shawn  Freeman  that 
J.S.  “needed  to  be  scared.” 

To  do  so,  Sydnor  said  J.S.  should  be 
placed  in  a general  population  cell.  Lana- 
ham  stated  he  “knew  a guy,  down  in  26 
Hall,”  which  was  known  as  the  “hallway 
from  hell.”  It  housed  prisoners  convicted 
of  misdemeanors  and  felonies. 

Detention  center  staff  were  aware 
of  26  Hallway’s  violent  reputation.  Syd- 
nor testified  that  he  knew  of  instances 
of  prisoners  expressing  concern  about 
sexual  assault;  that  sexually  predatory 
behavior  occurred  in  the  prison;  and  that 
26  Hallway  had  more  incidents  of  sexu- 
ally predatory  conduct  than  other  areas 
of  the  facility. 

Despite  this  knowledge,  Sydnor 
informed  a female  guard  who  told  him 
not  to  put  J.S.  in  26  Hallway  “that  it  was 
none  of  her  business  and  that  he  wore 
the  sergeant’s  stripes.”  Lanham  and  Free- 
man then  went  to  26  Hallway  to  talk  with 
prisoner  Bobby  Wright,  telling  him  they 
wanted  him  to  “fuck  with”  J.S. 

Once  Lanham  and  Freeman  told  Sgt. 
Sydnor  that  things  had  been  “taken  care 
of,”  they  took  J.S.  to  26  Hallway.  One  of 
them  said,  “Here  you  go  boys.  I have  some 
fresh  meat  for  you.”  J.S.  was  then  pushed 
into  the  cell  and  the  door  was  closed. 

He  was  promptly  grabbed  by  the  arm 
and  led  to  a bed  where  several  prisoners 
petted  him,  began  taking  his  clothes  off, 
and  slapped  him  with  their  flip-flops.  His 


by  David  M.  Reuttev 

pleas  for  help  were  ignored  by  the  guards. 
J.S.  was  then  taken  to  the  shower  where 
hot  water  was  turned  on  and  his  head  was 
beaten  against  the  wall.  He  “felt  a strong 
pain  in  his  buttocks  and  believed  he  was 
being  anally  raped.” 

Eventually,  J.S.  got  out  of  the  shower 
but  fell  as  he  tried  to  run  towards  the  door. 
Prisoner  Victor  Zipp  told  J.S.  he  had  two 
choices:  “Either  get  fucked  in  the  ass  or  suck 
my  dick.”  When  J.S.  refused  either  choice, 
another  prisoner  punched  him  in  the  back 
of  the  head.  Zipp  then  grabbed  J.S  by  the 
hair  and  forced  his  penis  into  J.S.’s  mouth. 
J.S.  bit  down  as  hard  as  he  could  and  Zipp 
withdrew.  Another  prisoner  hit  him  in  the 
back  of  the  head  again,  but  he  was  left  alone 


In  a two-week  period  in  July  2010,  two 
doctors  employed  by  Prison  Health 
Services  (PHS)  were  involved  in  scandals 
that  led  one  to  resign  while  the  other  was 
arrested. 

PHS  regional  medical  director  Dr. 
Trevor  P.  Parks  was  accused  of  not  be- 
ing certified  to  provide  healthcare  for  the 
12,000  prisoners  covered  by  a $123  million 
contract  between  PHS  and  the  City  of 
New  York  to  supply  medical  treatment  at 
Rikers  Island  and  the  Manhattan  Deten- 
tion Center. 

In  light  of  questions  concerning  his 
board  certification  for  internal  medicine, 
Parks  resigned  on  July  14, 2010.  PZJVhad 
previously  reported  that  Dr.  Parks  oper- 
ated a PHS  subsidiary  called  PHS  Medical 
Services  PC.  that  provided  healthcare 
services  at  Rikers  Island  - an  arrangement 
that  state  officials  called  a sham.  [See: 
PLN,  Nov.  2006,  p.6].  Dr.  Parks  said  he 
had  resigned  to  concentrate  on  his  appeal 
of  a recommendation  by  the  American 
Board  of  Internal  Medicine  to  suspend 
his  certification. 

“They’re  just  concerned  with  some- 
thing that  I got  caught  up  in,  and  Fd 
really  rather  not  go  into  it,”  he  stated. 
PHS’s  contract  with  the  city  requires 
the  company’s  medical  director  to  be 
board  certified.  Until  they  were  notified 


until  he  was  removed  from  the  cell  the  next 
morning.  Sydnor,  Lanham  and  Freeman 
then  conspired  to  create  false  reports  to 
justify  placing  J.S.  in  26  Hallway. 

The  three  guards  were  subsequently 
charged  with  violating  J.S.’s  civil  rights 
and  making  a false  entry.  Sydnor  pleaded 
guilty  to  conspiracy,  but  the  indictment 
was  dismissed  and  he  cooperated  in  the 
prosecution  of  Lanham  and  Freeman, 
who  were  later  convicted.  Lanham  was 
sentenced  to  1 5 years  in  federal  prison  and 
Freeman  received  a 14-year  sentence.  The 
Sixth  Circuit  affirmed  their  convictions 
and  sentences  on  August  24,  2010.  See: 
United  States  v.  Lanham,  617  F.3d  873  (6th 
Cir.  2010),  petition  for  cert,  filed.  PJ 


by  a reporter,  city  health  officials,  who 
oversee  the  PHS  contract,  were  unaware 
that  Parks’  board  certification  was  in 
question. 

In  an  unrelated  incident,  PHS  Dr. 
Franck  Leveille,  60,  a 12-year  employee 
at  Rikers  Island,  was  arrested  in  the  early 
morning  hours  of  July  28,  2010  for  sexu- 
ally abusing  a female  prisoner.  Leveille 
was  charged  with  criminal  sexual  conduct 
for  an  incident  that  occurred  in  March 
2010;  under  New  York  law,  it  is  illegal  for 
staff  to  have  any  sexual  relations  with  a 
prisoner. 

In  addition  to  his  position  with  PHS, 
Leveille  also  works  as  a family  specialist  at 
the  Brooklyn  Medical  Plaza.  If  convicted 
he  faces  more  than  four  years  in  prison. 

“This  physician  is  charged  with  ex- 
ploiting an  inmate  in  his  care,  according  to 
the  criminal  complaint,  and  violating  his 
fundamental  professional  responsibility,” 
said  Department  of  Investigations  Com- 
missioner Rose  Gill  Hearn.  PJ 

Sources:  www.nbcnewyork.com,  http:  1 1 
abclocal.go.com,  New  York  Times 
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Prisoner  Labor  Used  to  Clean  Up  BP  Oil  Spill 


On  April  20,  2010,  an  explosion  on 
Deepwater  Horizon,  an  offshore 
drilling  platform  in  the  Gulf  of  Mexico, 
killed  1 1 workers.  The  accident  resulted  in 
an  oil  spill  that  leaked  oil  into  the  gulf  for 
three  months,  damaging  both  the  ecology 
and  economy  of  coastal  states  - particu- 
larly Louisiana.  Deepwater  Horizon  was 
owned  by  a corporation  called  Transocean 
and  leased  to  oil  company  BP  (formerly 
British  Petroleum). 

Early  in  BP’s  effort  to  clean  up  oil- 
soaked  beaches  in  Louisiana,  cleanup 
workers  wearing  scarlet  pants  and  T-shirts 
emblazoned  with  the  words  “Inmate 
Labor”  were  easy  to  spot.  Local  resi- 
dents, many  of  whom  had  been  rendered 
destitute  by  the  oil  spill,  which  had  de- 
stroyed the  fishing  industry  in  the  region, 
expressed  outrage.  Why  was  BP  hiring 
prisoners  when  the  Deepwater  Horizon 
accident  had  forced  so  many  coastal  resi- 
dents into  unemployment? 

The  first  and  most  obvious  answer  to 
that  question  is  to  save  money.  Louisiana 
has  39,000  prisoners,  but  only  enough 
space  in  its  state  prisons  to  incarcerate 
19,000.  The  other  20,000  are  housed  in  pri- 
vate prisons,  parish  jails  and  work-release 
centers.  This  decentralized  incarceration 
scheme  makes  if  difficult  to  oversee,  or 
even  understand,  the  statewide  practice 
of  prisoner  labor.  Parish  jails,  under  the 
direction  of  local  sheriffs,  are  allowed  to 
contract  out  prisoners  to  work  for  private 
businesses.  The  prisoners  receive  between 
zero  and  forty  cents  an  hour  for  their  labor 
plus  an  opportunity  to  earn  extra  credits 
(“good  time”)  off  their  sentences. 

The  businesses  get  a sober,  drug-free, 
cheap  workforce,  supervised  by  guards, 
that  shows  up  on  time  ready  to  work  - 
even  if  the  assignment  is  dangerous  to 
the  prisoners’  health,  such  as  cleaning  up 
a toxic  oil  spill. 

“If  you  talk  to  people  around  here,  it  is 
jokingly  referred  to  as  rent-a-convict,”  said 
Michael  Brewer,  a former  public  defender, 
who  was  quoted  in  a July  2006  New  York 
Times  article  on  prisoner  labor  in  Louisi- 
ana. “There’s  something  offensive  about 
that.  It’s  almost  like  a form  of  slavery.” 

Just  getting  a workforce  that  will 
show  up  is  a big  plus  for  BP.  Although 
the  appearance  of  prisoner  laborers 
sparked  outrage,  BP  claimed  it  could  not 
find  enough  local  employees  who  would 


by  Matt  Clarke 

take  the  hot,  dirty,  exhausting  and  dan- 
gerous 12-hour-a-day  jobs  at  the  $10  per 
hour  BP  was  offering.  One  work  release 
center  operator  noted  that  the  Louisiana 
Workforce  Commission  might  field  400 
new  non-prisoner  employees  on  any  given 
Monday  and  only  have  200  show  up  for 
work  the  following  day. 

After  local  residents  complained, 
workers  with  scarlet  pants  and  “In- 
mate Labor”  T-shirts  disappeared  from 
Louisiana  beach  cleanup  crews.  BP  and 
government  officials  claimed  they  didn’t 
know  if  prisoners  were  still  being  used  for 
cleanup  efforts.  Does  that  mean  prisoners 
were  no  longer  working  on  the  crews?  Not 
at  all.  Rather,  the  prisoners  were  issued 
oil-resistant  coveralls  and  shirts  with  BP 
logos.  Prisoner  work  crews  in  just  such 
attire  were  observed  returning  to  the 
Lafourche  Parish  Work  Release  Center 
(LPWRC)  in  unmarked  white  vans. 

But  BP’s  attempt  to  conceal  the  fact 
that  it  was  using  prisoners  to  clean  up  the 
oil  spill  was  largely  ineffective,  as  70%  of 
Louisiana’s  prisoners  and  almost  all  of 
the  prisoner  workers  on  the  cleanup  crews 
are  black  while  90%  of  the  local  coastal 
residents  are  white.  The  obvious  racial 
disparity  in  the  cleanup  crews  led  NAACP 
president  Ben  T.  Jealous  to  ask  “why  black 
people  were  over-represented  in  the  most 
physically  difficult,  lowest  paying  jobs,  with 
the  most  exposure  to  toxins.”  The  answer  is 
because  black  people  are  overrepresented 
in  the  prison  system,  which  is  where  many 
of  the  cleanup  crews  came  from. 

Prisoner  workers  are  bound  by  BP’s 
notorious  gag  rule  and  thus  cannot  speak 
about  the  cleanup.  Most  prison  and  gov- 
ernment officials  refuse  to  comment  on  or 
feign  ignorance  about  the  use  of  prisoners 
in  the  cleanup  effort.  However,  it  is  known 
that  beach  cleanup  crews  work  12  hours 
a day.  They  are  dressed  in  high-density 
polyethylene  coveralls  that  are  taped  to 
their  plastic-covered  steel-toed  boots. 
Under  OSHA  rules,  they  work  20  minutes 
followed  by  a 40-minute  rest  due  to  the 
oppressive  heat  that  builds  up  in  their  pro- 
tective suits  under  the  hot  sun.  Between 
their  6 a.m.  starting  time  and  the  end  of 
the  work  day  at  6 p.m.,  they  will  have 
clocked  3-4  hours  of  back-breaking  labor 
and  12  hours  of  exposure  to  noxious,  pos- 
sibly toxic  oil  fumes.  If  a prisoner  decides 
that  the  risk  to  his  health  is  too  great  and 


refuses  the  cleanup  assignment,  he  forfeits 
“good  time”  credits  towards  his  sentence 
and  is  returned  to  prison. 

Some  local  officials  have  acknowledged 
using  prisoner  labor  for  oil  cleanup.  A 
Plaquemines  Parish  Sheriff’s  Office  lieuten- 
ant admitted  having  three  unpaid  prisoner 
crews  sandbagging  to  block  the  spread  of 
oil  in  Buras,  Louisiana.  The  warden  of 
LPWRC  said  he  had  18  prisoners  assigned 
to  oil  cleanup  work,  noting  that  the  number 
changed  on  a daily  basis.  Louisiana  Gov- 
ernor Bobby  Jindal’s  office  issued  a press 
release  praising  the  training  of  80  state 
prisoners  in  the  “cleaning  of  oil-impacted 
wildlife  recovered  from  coastal  areas.”  The 
prison  system  later  denied  that  was  the  case, 
but  the  media  reported  that  “more  than  80 
prisoners  wearing  green  jumpsuits  were 
searching  for  wildlife  affected  by  the  spill.” 

The  situation  is  similar  in  Alabama, 
where  SG  & S Oil  Recovery  Product,  LLC 
hired  over  200  state  prisoners  to  assist 
with  the  oil  cleanup  effort.  Most  of  those 
prisoners  were  trained  for  three  days  in 
Hazardous  Waste  Operations  and  Emer- 
gency Response,  while  some  were  used  to 
manufacture  oil  containment  booms  at  a 
work-release  center  in  Loxley. 

SG  & S owner  Jay  Graddick  said 
he  prefers  prisoner  labor.  “It’s  almost 
impossible  for  them  to  steal  anything,” 
he  said.  “They’re  not  walking  around 
talking  on  cell  phones.  They’re  orderly, 
because  repercussions  are  harsh.  I’ve  had 
less  problems  with  these  guys  than  when 
I’ve  hired  just  normal  people.” 

Further,  prisoners  will  do  work  that 
“normal  people”  won’t  do,  according 
to  Graddick,  who  put  an  ad  in  the  lo- 
cal paper  offering  $8  to  $10  an  hour  for 
cleanup  work  and  “didn’t  get  a single 
phone  call  from  somebody  looking  for 
a job.”  Nonetheless,  “if  a guys  walks  up, 
and  he’s  looking  to  do  the  work.  I’ll  hire 
him,”  Graddick  said.  Of  course,  cleanup 
companies  would  rather  hire  prisoners 
who  have  little  choice  about  showing  up 
for  work  or  being  exposed  to  toxic  oil 
fumes  while  on  the  job. 

Nor  are  officials  in  Louisiana  and 
Alabama  the  only  ones  who  recognize  the 
benefits  of  prisoner  labor  for  oil  cleanup. 
In  Dade  County,  Florida,  where  no  oil 
has  come  ashore,  county  commissioners 
considered  a proposal  to  use  prisoners  to 
“rehabilitate”  the  shoreline  in  the  event 
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the  spill  reaches  the  Miami  area.  Sources:  The  Nation,  http://blog.al.com, 

It’s  a dirty  job  cleaning  up  BP’s  oil  www.cbs4.com,  The  Daily  Mail  (UK), 
spill,  but  apparently  prisoners  are  the  ones  Daily Kos,  www.aolnews.com,  New  York 
who  have  to  do  it.  P Times 


Former  Orange  County  Jail  Detainee  Paid 
$750,000  to  Settle  Guard  Tasering  Suit 


In  March  2010,  Orange  County,  Califor- 
nia paid  $750,000  to  settle  a civil  rights 
suit  filed  by  Matthew  Fleuret,  a former 
jail  prisoner  who  alleged  he  was  subjected 
to  excessive  force  following  his  arrest  in 
March  2006  on  suspicion  of  obstructing 
a deputy  in  the  performance  of  his  duties, 
after  Fleuret  got  into  a bar  fight  on  St. 
Patrick’s  Day. 

Fleuret  was  never  prosecuted,  but  the 
incident  that  gave  rise  to  his  lawsuit  was 
videotaped  and  made  public  after  he  sued 
the  county  for  $47.5  million.  The  video 
showed  Fleuret  being  placed  in  a holding 
cell,  then  being  held  down  by  at  least  five 
guards.  Over  a period  of  some  13  minutes, 
Fleuret ’s  arms  were  pulled  back  while  he 
was  shocked  with  a Taser  1 1 times. 

According  to  internal  records  from 
the  sheriff’s  department,  Fleuret  was 
intoxicated  and  uncooperative  at  the 
time  of  the  incident.  The  county  did  not 
admit  fault  when  agreeing  to  the  settle- 
ment. See:  Fleuret  v.  County  of  Orange, 


U.S.D.C.  (CD  Cal.),  Case  No.  8:07-cv- 
00803-AG-AN. 

Since  then,  however,  the  department’s 
policy  regarding  use  of  force  has  changed 
dramatically,  at  least  according  to  Assis- 
tant Sheriff  Tim  Board,  who  attributes 
the  turnaround  to  the  appointment  of 
Sandra  Hutchens  as  Orange  County  Sher- 
iff in  2008.  Hutchens’  predecessor,  former 
Sheriff  Michael  S.  Carona,  resigned  after 
being  indicted  on  corruption  charges; 
he  was  later  convicted  and  sentenced  to 
66  months  in  federal  prison.  [See:  PLN, 
Feb.  2009,  p.l;  Nov.  2009,  p.38].  During 
Carona’s  tenure,  two  prisoners  died  after 
being  Tasered  while  a third  was  beaten  to 
death  by  other  prisoners  within  sight  of 
the  guards’  glass-enclosed  booth. 

The  ACLU  has  called  on  the  sheriff’s 
department  to  limit  the  use  of  Tasers  to 
situations  where  there  is  a threat  of  death 
or  serious  injury.  P 

Additional  source:  Los  Angeles  Times 


Massachusetts:  Wrongful  Conviction 
Suit  Settled  for  $3.25  Million 


The  City  of  Boston  has  agreed  to  pay 
$3.25  million  to  settle  a lawsuit  filed 
by  a man  who  was  wrongfully  convicted 
and  imprisoned  for  18  years  for  a series 
of  rapes  he  did  not  commit. 

Ulysses  Charles  was  convicted  in  1984 
of  raping  three  women  at  an  apartment 
complex  near  the  General  Dynamics 
shipyard  where  he  worked  as  a welder 
building  Navy  ships. 

His  convictions  and  80-year  sentence 
were  overturned  in  2001  after  DNA 
evidence  revealed  that  semen  found  at  the 
crime  scene  belonged  to  two  other  men. 
Charles’  defense  attorneys  alleged  that 
police  and  prosecutors  had  deliberately 
withheld  exculpatory  evidence. 

In  April  2009,  a civil  jury  found  by 
“clear  and  convincing”  evidence  that 
Charles  was  innocent  of  the  1980  rapes 
and  awarded  him  $500,000  under  Mas- 
sachusetts’ wrongful  conviction  statute. 
Charles  had  a separate  federal  civil 
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rights  lawsuit  pending  against  the  Boston 
Police  Department,  though,  that  sought 
millions  of  dollars  in  damages  for  police 
misconduct  in  connection  with  his  wrong- 
ful conviction. 

In  December  2009,  the  City  of  Boston 
agreed  to  settle  the  federal  suit  for  $3.25 
million.  William  Sinnott,  counsel  for  the 
city,  said  that  lawyers  for  both  parties  had 
“engaged  in  long  and  thoughtful  delibera- 
tions,” and  that  both  sides  were  “satisfied” 
with  the  settlement. 

“There  are  five  victims  in  this  case,” 
said  Frank  C.  Corso,  Charles’  attorney. 
“There  are  the  three  women  who  were 
raped.  There  is  the  man  who  spent  18 
years  in  prison  for  a crime  he  did  not 
commit.  And  there’s  society,  which  is  pay- 
ing money  and  not  solving  a crime.”  See: 
Charles  v.  City  of  Boston,  U.S.D.C.  (D. 
Mass.),  Case  No.  l:04-cv-10986-NG.  P 

Additional  source:  Boston  Globe 
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Class  Action  Certified  in  California  Federal 
Civil  Rights  Suit  Against  TransCor 


On  February  16, 2010,  a California  U.S. 

District  Court  certified  a class  action 
lawsuit  against  Nashville,  Tennessee- 
based  private  prison  transport  company 
TransCor  America  for  transporting  pris- 
oners more  than  24  continuous  hours 
without  giving  them  an  opportunity  to 
rest  overnight  in  a bed. 

The  class  action  suit  was  brought 
pursuant  to  42  U.S.C.  § 1983  and  alleged 
that  TransCor  subjected  prisoners  to 
cruel  and  unusual  punishment  during 
long  journeys  exceeding  24  hours  by 
keeping  them  shackled  and  in  a cage 
while  depriving  them  of  access  to  regular 
food,  water  or  toilet  facilities,  and  for 
failing  to  allow  them  to  sleep  overnight 
in  a bunk.  The  lawsuit  also  raises  claims 
under  California’s  Tom  Bane  Civil  Rights 
Act,  Cal.  Civil  Code  § 52.1.  The  plaintiffs 
hied  a motion  for  class  certification,  which 
TransCor  opposed. 

Accepting  as  true  any  substantive  alle- 
gations made  in  the  complaint,  the  district 
court  held  that  the  requested  class  of  “all 
pretrial  detainees  who  were  transported 
by  TransCor  America,  LLC,  its  agents, 
or  employees,  and  forced  to  remain  in  the 
transport  van  for  more  than  24  hours”  was 
too  broad.  The  court  limited  the  claims  to 
pretrial  detainees  and  prisoners  who  were 
transported  for  more  than  24  hours  from 
February  14, 2006  to  the  present  date,  even 
if  transferred  from  one  vehicle  to  another 
with  each  individual  transport  being  less 
than  24  hours,  and  a subclass  for  prison- 
ers who  were  transported  by  the  prison 
system  and  TransCor  combined  for  more 
than  24  hours. 

The  district  court  specifically  ex- 
cluded prisoners  who  were  transported 
earlier  than  February  14,  2006,  but  had 
the  legal  right  to  toll  their  claims  due  to 
insanity  or  their  status  as  minors.  The 
court  refused  to  exclude  federal  prison- 
ers, but  excluded  prisoners  and  pretrial 
detainees  transported  on  behalf  of  federal 
officials  because  a § 1983  action  could  not 
be  brought  against  federal  authorities  and 
their  agents. 

The  court  found  that  TransCor  had 
not  shown  it  had  an  adequate  administra- 
tive remedy  that  prisoners  were  required 
to  exhaust  under  the  Prison  Litigation 
Reform  Act,  and  that  one  named  plain- 
tiff, who  was  no  longer  a prisoner  when 
the  lawsuit  was  hied,  was  not  required  to 
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exhaust  administrative  remedies  at  all. 

The  district  court  held  that  the 
named  plaintiffs  showed  more  than 
de  minimus  physical  injuries  and  class 
members  were  not  required  to  separately 
do  so.  The  class  met  the  Federal  Rule 
of  Civil  Procedure  23(a)  requirements 
of  numerosity,  commonality,  typical- 
ity and  adequacy.  Further,  the  pendent 
state  claims  raised  under  the  Tom  Bane 
Civil  Rights  Act  could  be  certified  as 
a class  action  because  the  Act  did  not 
prohibit  class  actions  and  the  use  of 
handcuffs  and  shackles  on  transported 


Municipal  bonds  have  long  been  con- 
sidered a safe  investment.  Flowever, 
recent  defaults  on  bonds  used  to  pay  for 
the  construction  of  privately-run  prisons 
and  jails  have  investors  worried  about  los- 
ing their  capital,  and  towns  worried  about 
their  ability  to  raise  money  through  future 
bond  issues. 

As  far  back  as  2005,  bonds  used  to 
finance  the  West  Alabama  Youth  Services 
detention  facility  went  into  default.  Those 
bonds,  which  were  originally  issued  at  par 
and  yielded  a 7.25%  return,  are  currently 
trading  at  9 cents  on  the  dollar. 

Flowever,  such  defaults  were  rare  until 
recent  years.  Driving  the  current  wave 
of  bond  defaults  are  unscrupulous  busi- 
nesses that  sold  small  towns  on  the  idea 
of  building  privately-operated  jails  while 
overstating  the  need  for  jail  bed  space 
and  the  potential  revenue  stream.  Some 
of  these  private  detention  facilities  were 
able  to  buck  the  recent  trend  of  reductions 
in  state  prisoner  populations  by  switch- 
ing to  immigration  detention.  However, 
a speedier  deportation  process  and  more 
stringent  standards  for  immigration  facili- 
ties have  resulted  in  complications. 

For  example,  the  Baker  County  De- 
velopment Corporation  was  created  to 
finance  a jail  and  immigration  detention 
center  in  north  Florida.  In  2008,  $105 
million  worth  of  bonds  were  issued  to 
finance  the  facility.  The  county  technically 
defaulted  in  August  2010  by  using  reserves 
to  pay  the  interest;  the  bonds  dropped  to 
71.25  cents  on  the  dollar  with  a yield  of 
20.73%. 
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prisoners  satisfied  the  Act’s  “coercion” 
requirement. 

The  court  thus  granted  the  plaintiffs’ 
motion  for  class  certification  and  certified 
the  class  as  described  above.  Attorneys 
Andrew  C.  Schwartz,  Karen  L.  Snell  and 
Mark  E.  Merin  were  appointed  as  class 
counsel,  and  the  class  notification  was 
approved  by  the  court  on  March  16, 2010. 
The  case  remains  pending,  and  PLN  has 
published  several  notices  regarding  the 
class  certification  in  this  suit.  See;  Schil- 
ling v.  TransCor  America,  U.S.D.C.  (N.D. 
Cal.),  Case  No.  3:08-cv-00941-SI.  P 


According  to  Matt  Fabian,  director 
of  research  for  Municipal  Market  Advi- 
sors, Baker  County  as  well  as  Central 
Falls,  Rhode  Island  and  Hardin,  Montana 
have  debt  troubles  due  to  jail  construction 
that  didn’t  work  out  as  planned. 

In  2005,  $99  million  in  bonds  was 
issued  at  par  with  a 7.25%  yield  to  pay 
for  the  Central  Falls  Detention  Facility. 
After  the  bonds  entered  technical  default 
in  2009,  they  were  trading  at  85.3  cents  on 
the  dollar  and  yielding  8.63%. 

The  Two  Rivers  Detention  Center 
in  Hardin  defaulted  on  $27  million  in 
revenue  bonds  in  May  2008  after  the  city 
could  not  find  prisoners  to  fill  its  vacant 
prison.  [See;  PLN,  Dec.  2009,  p.l]. 

Further,  in  April  2010,  the  Texas 
panhandle  town  of  Littlefield  had  to  dip 
into  its  reserves  to  cover  interest  on  $1.2 
million  in  debt  used  to  finance  the  Bill 
Clayton  Detention  Center.  Following  the 
technical  default,  Fitch  Ratings  dropped 
the  town’s  bond  rating  from  BB  to  BBB  - 
essentially  junk  bond  status. 

According  to  Littlefield  city  manager 
Danny  Davis,  the  city  had  to  cut  fire  and 
police  services  and  may  raise  property 
taxes  in  an  effort  to  avoid  completely 
defaulting  on  its  $780,000  annual  bond 
service  payments.  The  city  is  also  explor- 
ing selling  the  jail  or  having  the  state  take 
it  over.  The  latter  option  seems  unlikely, 
as  Texas  is  faced  with  a huge  budget  defi- 
cit and  has  cut  the  state  prison  system’s 
budget  by  5%  in  FY  2010  with  another 
10%  cut  announced  for  FY  2011. 

Littlefield’s  problems  originated  in 

Prison  Legal  News 


Towns  Defaulting  on  Prison  and  Jail  Bonds 

by  Matt  Clarke 


August  2008  when  Idaho  prisoner  Ran- 
dall McCullough  committed  suicide  at 
the  Bill  Clayton  Detention  Center,  which 
focused  attention  on  deplorable  condi- 
tions at  the  GEO  Group-run  facility.  [See: 
PLN,  June  2009,  p.l],  GEO  lost  its  con- 
tract to  house  out-of-state  prisoners  and 
terminated  its  operating  agreement  with 
the  city  in  2009,  leaving  Littlefield  with  a 
prison  empty  of  everything  except  debt. 
The  city  is  now  hoping  to  contract  with 
Avalon  Correctional  Services  to  operate 
the  detention  center  as  an  Intermediate 
Sanction  Facility. 

Bob  Libal,  the  Texas  coordinator  of 
Grassroots  Leadership,  a non-profit  ad- 
vocacy organization  that  opposes  private 
prisons,  said  many  small  towns  agreed  to 
use  risky  debt  to  fund  “speculative  pris- 
ons” managed  by  private  companies. 

“They  go  after  a lot  of  towns  without 
a lot  of  sophistication  and  resources  to  do 
the  due  diligence,”  said  Libal.  “If  they  let 
the  bonds  go  under,  it  is  very  difficult  for 
them  to  issue  any  more  debt.” 

This  problem  will  continue  so  long  as 
towns  look  at  private  prisons  as  a way  to 
generate  revenue  and  jobs  - but  perhaps 
they  are  simply  getting  what  they  deserve 
for  trying  to  profit  off  of  other  people’s 
incarceration  and  misery. 

PLN  previously  ran  a comprehen- 
sive article  on  back-door  prison  finance 
through  the  use  of  municipal  revenue 
bonds  and  other  types  of  government 
securities.  [See:  PLN,  Nov.  2008,  p.l]. 
The  impact  on  state  and  county  gov- 
ernments’ ability  to  raise  money  to 
build  government-run  prisons  and  jails 
by  selling  bonds  remains  unclear  since 


those  bonds  are  backed  by  the  taxing 
authority  of  the  government.  For  the 
past  several  years  there  has  been  a large, 
ongoing,  federal  investigation  into  cor- 
ruption in  the  state  and  municipal  bond 


Sheridan  County,  Nebraska  has  agreed 
to  pay  $100,000  to  the  estate  of  a pris- 
oner who  committed  suicide  while  at  the 
Sheridan  County  Jail. 

Jay  Spotted  Elk  hung  himself  with 
a belt  in  his  cell  after  being  arrested  on 
a misdemeanor  charge  of  failure  to  ap- 
pear. Spotted  Elk  was  intoxicated  and 
distraught  at  the  time,  and  allegedly  made 
numerous  suicidal  statements  to  Ray 
Heath,  a sheriff’s  deputy  who  took  him  to 
jail.  Spotted  Elk  also  injured  himself  while 
in  the  patrol  car,  repeatedly  banging  his 
head  against  the  frame  of  the  car,  causing 
a gash  in  his  head. 

Heath  did  not  seek  medical  attention 
for  Spotted  Elk’s  head  injury  nor  did  he 
inform  jail  staff  that  Spotted  Elk  had 
made  suicidal  comments,  according  to  the 
lawsuit  hied  by  Spotted  Elk’s  estate.  Levi 
McKillip,  a guard  working  in  the  jail’s 
booking  area,  allegedly  did  not  ask  Spot- 
ted Elk  or  Heath  about  Spotted  Elk’s  head 
wound.  McKillip  also  failed  to  remove 
Spotted  Elk’s  belt  before  putting  him  in  a 
“drunk  tank.” 

Spotted  Elk’s  suicide  was  the  fourth 
at  the  Sheridan  County  Jail  since  1998. 
Another  eight  prisoners  from  1998  to 


markets  but  no  indictments  have  been 
issued  yet.  FI 

Sources:  SmartMoney,  Lubbock  Ava- 
lanche-Journal 


2005  unsuccessfully  attempted  suicide. 
The  case  settled  just  four  days  before  go- 
ing to  trial. 

The  terms  of  the  settlement  require 
Sheridan  County  to  institute  several 
policy  changes  to  reduce  the  incidence 
of  prisoner  suicides  at  the  jail.  All  jail 
staff  are  now  required  to  undergo  man- 
datory suicide  training.  Further,  since 
Native  Americans  are  particularly  prone 
to  jail  suicide,  the  settlement  requires 
jail  employees  to  notify  tribal  suicide 
prevention  staff  at  the  nearby  Pine 
Ridge  Oglala  and  Rosebud  reservations 
whenever  a Native  American  prisoner 
exhibits  suicidal  tendencies.  The  suicide 
prevention  staff,  in  turn,  can  then  speak 
with  the  prisoner  via  telephone  or  face 
to  face.  The  settlement  also  includes 
a five-year  monitoring  period  - until 
2015  - to  ensure  compliance  with  the 
settlement  terms. 

Spotted  Elk’s  estate  was  represented 
by  Maren  L.  Chaloupka  of  Chaloupka, 
Holyoke,  Hofmeister,  Snyder  & Chaloup- 
ka, a Scottsbluff,  Nebraska  law  firm.  See: 
Eastman  v.  Countv  of  Sheridan,  U.S.D.C. 
(D.  Neb.),  Case  No.'  7:07-cv-05004-JFB- 
TDT.  H 
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PLN  and  HRDC  Win  Consent  Judgment  Against 
Louisiana  Sheriff  in  Censorship  Case 


On  May  18,  2010,  Prison  Legal  News 
(PLN)  and  its  parent  organiza- 
tion, the  Human  Rights  Defense  Center 
(HRDC),  won  another  battle  against 
censorship  by  prison  and  jail  officials. 

In  2009,  PLN  and  HRDC  sued  Jack 
A.  Stephens,  Sheriff  of  St.  Bernard  Par- 
ish in  Louisiana,  after  staff  at  the  St. 
Bernard  Parish  Prison  refused  to  deliver 
to  prisoners  issues  of  PLN  and  Protect- 
ing Your  Health  and  Safety,  a prisoners’ 
rights  handbook  distributed  by  PLN.  The 
failure  to  deliver  these  publications,  PLN 
and  HRDC  argued,  was  a violation  of  the 
First  Amendment. 

Separately,  PLN  and  HRDC  con- 
tended that  the  prison’s  failure  to  provide 
PLN  with  notification  of  rejected  publica- 
tions violated  due  process. 

PLN  and  HRDC  moved  for  a prelimi- 
nary injunction  in  January  2010,  but  the 
district  court  delayed  ruling  on  the  motion 
while  the  parties  engaged  in  settlement 
negotiations.  On  May  18,  2010,  with  the 
assistance  and  oversight  of  the  court,  the 
parties  agreed  to  resolve  PLN  and  HRDC’s 
requests  for  injunctive  relief  through  the 
entry  of  a consent  judgment. 

The  consent  judgment  requires  St. 
Bernard  Parish  to  deliver  all  withheld 
issues  of  PLN  to  prisoners.  Previously 
rejected  copies  of  Protecting  Your  Health 
and  Safety  must  also  be  delivered. 

The  sheriff  agreed  to  adopt  a new 
policy  related  to  incoming  publications 
as  part  of  the  consent  judgment.  Under 
the  new  policy,  a publication  will  be  re- 
jected only  if  it  contains  materials  that 
would  “threaten  security,  good  order,  or 
discipline  of  the  institution  or  that  may 
facilitate  criminal  activity,  or  are  other- 
wise prohibited  by  law.” 

In  making  this  assessment,  staff  can- 
not reject  a publication  “solely  because 
its  content  is  religious,  philosophical, 
political,  social,  or  sexual,  or  because  its 
content  is  unpopular  or  repugnant.”  Fur- 
ther, a list  of  banned  publications  cannot 
be  established. 

If  a publication  is  rejected,  both 
the  prisoner  and  sender  must  receive 
notification  of  the  rejection  and  be  given 
an  opportunity  to  file  an  administrative 
appeal.  The  new  incoming  publica- 
tions policy  is  not  limited  to  PLN  and 
HRDC,  but  applies  to  all  publishers  and 
distributors  that  send  reading  material 
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to  prisoners  at  the  St.  Bernard  Parish 
Prison.  In  addition  to  the  extensive  in- 
junctive relief,  the  jail  also  paid  $10,000 
in  damages  and  $30,418  in  attorney  fees 
and  costs. 

PLN  and  HRDC  were  ably  repre- 


6 <•  I .Morida’s  experience  with  privatized 
prisons  raises  serious  questions 
about  whether  the  taxpayers  are  getting 
their  money’s  worth,”  concludes  an  April 
2010  policy  brief  report  released  by  the 
Florida  Center  for  Fiscal  and  Economic 
Policy.  The  report  questions  methods  used 
to  determine  whether  private  prisons  cost 
less  to  operate  or  are  more  effective  at 
reducing  recidivism. 

“Between  1989  and  2008,  the  rate  of 
crime  in  Florida  significantly  decreased,” 
the  report  states.  Violent  crime  dropped 
by  41%,  property  crimes  by  46%  and  the 
total  crime  index  declined  by  46%.  Yet  the 
number  of  Florida’s  prisoners  grew  108% 
in  comparison  to  the  average  78%  rate  of 
prison  population  growth  nationwide  over 
the  same  time  period. 

State  policymakers,  swayed  by  the 
potential  to  save  money  and  reduce  recidi- 
vism through  prison  privatization,  allowed 
private  companies  to  manage  correctional 
facilities  in  Florida.  The  authorizing  stat- 
ute requires  private  prisons  to  operate  at 
a 7%  savings  over  state-run  facilities.  See: 
Florida  Statutes  § 957.07(1). 

By  2008,  six  of  Florida’s  prisons  - 
Bay,  Gadsden,  Graceville,  Lake  City, 
Moore  Haven  and  South  Bay  - were 
operated  either  by  the  GEO  Group  or 
Corrections  Corporation  of  America 
(CCA),  holding  7,725  state  prisoners. 

On  their  face,  private  prisons  appear 
to  save  taxpayers  money.  In  2008,  private 
prisons  cost  $17,216  annually  per  prisoner 
compared  to  $18,980  per  prisoner  at  state- 
run  facilities. 

However,  the  report  notes  this  is 
deceptive.  Prisoners  in  public  prisons  are 
more  costly  due  to  their  higher  security 
levels  and  expensive  medical  care.  Ad- 
ditionally, older  public  prisons  “do  not 
offer  the  architectural  advantages  to 
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sented  by  New  Orleans  attorneys  Mary 
E.  Howell  and  Liz  Cummings  and  former 
HRDC  general  counsel  Dan  Manville. 
See:  Prison  Legal  News  v.  Stephens, 
U.S.D.C.  (E.D.  La.),  Case  No.  2:09-cv- 
07515-JCZ-SS.H 


supervision  and  custody  that  the  newly 
constructed  privately  operated  prisons 
have  that  lower  operational  costs.” 

Florida’s  oversight  of  its  prison  system 
is  unique  among  states  that  use  private 
prisons.  The  Department  of  Management 
Services  (DMS)  handles  the  procurement 
process  and  contract  management,  which 
includes  a daily  on-site  presence.  To  ensure 
that  security  standards  are  maintained,  the 
Florida  Department  of  Corrections  con- 
ducts random  inspections  at  private  prisons. 
While  this  dual  oversight  system  can  be 
effective,  “in  many  cases,  it  causes  coordina- 
tion and  accountability  problems.” 

The  report  found  no  support  for  the 
rationale  to  use  private  prisons,  as  “[tjhere 
is  no  compelling  evidence  that  the  priva- 
tization of  prisons  has  actually  resulted 
in  [the  statutorily  required  7%]  savings.” 
As  to  recidivism  reduction,  “the  contracts 
and  contract  monitoring  are  focused  on 
inputs  (e.g.,  inmate  program  participation 
requirements)  and  do  not  include  any  pro- 
visions to  ensure  the  desired  outcomes  of 
reduced  recidivism.”  In  fact,  several  stud- 
ies have  found  that  prisoners  released  from 
private  prisons  may  have  higher  recidivism 
rates.  [See:  PLN,  Dec.  2009,  p.  1 1 ] . 

To  ensure  that  taxpayers  receive 
the  desired  result  from  prison  privatiza- 
tion, the  Florida  Center  for  Fiscal  and 
Economic  Policy  recommended  that  the 
Department  of  Corrections  have  primary 
responsibility  for  procurement  and  con- 
tract management.  Private  prison  firms 
that  bid  on  state  contracts  should  be  re- 
quired to  make  their  best  and  final  offer 
rather  than  being  advised  of  a per  diem 
rate,  and  bids  over  the  per  diem  estab- 
lished by  the  state  should  be  considered 
non-responsive  and  rejected. 

Additionally,  the  Office  of  Program 
Policy  Analysis  and  Government  Account- 
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ability  should  conduct  studies  to  determine 
if  the  state  or  a private  company  can  best 
realize  construction  and  operational  sav- 
ings in  newly-built  prisons.  The  Auditor 
General  should  conduct  annual  audits  to 
ensure  that  the  statutorily-required  7% 
savings  actually  occur.  Finally,  the  report 
recommends  that  the  Prison  Per-Diem 
Workgroup  meet  regularly. 

Some  issues  not  addressed  in  the  re- 
port include  fraud,  mismanagement  and 
lack  of  meaningful  oversight  of  privately- 
operated  prisons.  For  example,  Florida’s 
Office  of  Program  Policy  Analysis  and 
Government  Accountability  issued  a 
report  in  December  2008  that  found  the 
DMS’  oversight  of  private  prisons  had 
significant  weaknesses.  [See:  PLN,  Aug. 
2009,  p.  18]. 

Further,  prior  state  audits  revealed 
that  Florida  had  overpaid  GEO  Group 
and  CCA  more  than  $4.5  million  for  va- 
cant job  positions  and  maintenance  that 
was  never  performed.  [See:  PLN,  Nov. 
2007,  p.38;  June  2007,  p.32],  P 

Source:  “Are  Florida’s  Private  Prisons 
Keeping  Their  Promise?”  Policy  Brief, 
Florida  Center  for  Fiscal  and  Economic 
Policy  ( April  2010) 


Employees  of  Corrections  Corporation 
of  America  (CCA),  the  nation’s  larg- 
est for-profit  prison  company,  are  public 
servants  within  the  meaning  of  Tennes- 
see’s criminal  code. 

In  July  2008,  CCA  guards  David  Gil- 
liam and  Joe  Edward  McCown  III,  who 
worked  at  the  Hamilton  County  Work- 
house  in  Chattanooga,  were  charged 
with  official  misconduct  and  official 
oppression  under  T.C.A.  §§  39-16-402 
and  39-16-403.  However,  the  trial  court 
granted  the  guards’  motions  to  dismiss 
the  charges,  agreeing  that  CCA  employ- 
ees were  not  “public  servants”  under 
Tennessee  law. 

The  state  appealed  and  the  Court  of 
Criminal  Appeals  noted  that  the  issue 
was  one  of  first  impression.  “The  State, 
citing  Alex  Friedmann  v.  Corrections 
Corporation  of  America,  No.  M2008- 
01998-COA-R3-CV  (Tenn.Ct.App., 
Nashville,  Sept.  16,  2009),  perm.  app. 
denied  (Tenn.  2010),  contends  that  the 
defendants  are  public  servants  because 
they  are  performing  a service  tradition- 


ally entrusted  to  the  government.” 

The  Court  of  Criminal  Appeals  found 
that  the  state’s  Private  Prison  Contracting 
Act  “specifically  extends  the  provisions  of 
Code  sections  39-16-402  and  -403  to  em- 
ployees of  private  prison  contractors,”  and 
that  the  statute  was  “unambiguous.” 

The  Court  also  agreed  “with  the 
court  of  appeals  [in  Friedmann ] that  by 
operating  a correctional  facility,  a func- 
tion traditionally  performed  by  the  State, 
CCA  and  its  employees  were  engaged  in 
a governmental  function.”  The  ruling  in 
Friedmann  resulted  after  PLN  associate 
editor  Alex  Friedmann  sued  CCA  under 
Tennessee’s  public  records  statute.  [See: 
PLN,  Oct.  2008,  p.24]. 

Therefore,  the  Court  of  Criminal 
Appeals  agreed  that  private  prison  guards 
qualified  as  public  servants  under  Ten- 
nessee’s criminal  code,  and  reversed  the 
trial  court’s  dismissal  of  the  charges 
against  Gilliam  and  McCown.  See:  State 
v.  Gilliam,  Case  No.  E2009-01079-CCA- 
R3-CD  (Tenn.Crim.App.  2010),  2010  WL 
2670822.  P 
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Texas  Audits  Private  Prison  and  Substance 
Abuse  Treatment  Contract  Monitoring 


In  March  2010,  the  Texas  State  Audi- 
tor’s Office  released  a report  on  a 
performance  audit  of  the  Private  Facili- 
ties Contract  Monitoring  and  Oversight 
Division  (PFCMOD). 

The  PFCMOD  monitors  private  pris- 
ons and  private  substance  abuse  treatment 
programs  under  contract  with  the  Texas 
Department  of  Criminal  Justice  (TDCJ). 
Texas  has  more  prisoners  in  private  prisons 
than  any  other  state.  The  audited  private 
contractors  were  responsible  for  26,798 
prisoners  in  a variety  of  settings  - includ- 
ing 13  private  prisons,  5 private  state  jails, 
4 private  Intermediate  Sanctions  Facilities, 
9 private  Substance  Abuse  Felony  Punish- 
ment Facilities,  two  In-Prison  Therapeutic 
Communities,  a Multiple  Program  Treat- 
ment Facility,  19  private  Substance  Abuse 
Treatment  Facilities,  one  In-Prison  Driving 
While  Intoxicated  Treatment  Program,  two 
County  Jail  Work  Release  Programs  and  8 
private  halfway  houses. 

The  contracts  for  those  services  ex- 
ceeded $255  million  in  FY  2009,  up  from 
around  $235  million  in  FY  2008.  The 
audit  covered  the  PFCMOD’s  activities 
for  FY  2008  and  2009. 

The  Texas  Board  of  Criminal  Justice 
approved  the  creation  of  the  PFCMOD 
in  2007.  In  FY  2009,  the  PFCMOD  had  a 
budget  of  around  $53  million  and  a staff 
of  40  contract  monitors  to  oversee  68 
contracts  with  33  different  companies.  The 
2009  contracts  were  for  a total  of  20,722 
beds  and  6,855  treatment  slots. 

The  state  auditors  noted  a lack  of 
performance  standards  in  some  contracts 
that  would  make  it  impossible  for  the 
TDCJ  to  hold  companies  accountable  for 
non-compliance.  The  report  found  that  the 
TDCJ  did  not  consistently  include  financial 
reporting  requirements  in  its  contracts  for 
substance  abuse  treatment  programs  and 
did  not  include  all  of  the  essential  contract 
provisions  required  by  the  State  of  Texas 
Contract  Management  Guide  in  all  of  its 
contracts.  The  TDCJ  also  allowed  some 
contractors  to  conduct  their  own  criminal 
background  checks  on  their  employees 
without  controls  to  ensure  that  the  checks 
were  properly  performed. 

The  audit  noted  that  responsibility  for 
the  private  contracts  for  substance  abuse  pro- 
grams was  divided  between  the  PFCMOD, 
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by  Matt  Clarke 

the  Parole  Division  and  the  Rehabilitation 
Programs  Division  without  clear  definitions 
of  the  divisions’  responsibilities.  This  caused 
lapses  in  oversight  functions. 

The  TDCJ  further  failed  to  main- 
tain documentation  to  justify  contract 
renewals,  and  some  contractors  failed 
to  document  the  qualifications  of  their 
employees.  The  PFCMOD  did  not  docu- 
ment all  of  its  monitoring  visits  to  halfway 
houses  and  substance  abuse  programs. 

Additionally,  the  audit  noted  some 
security  problems.  The  TDCJ  had  no 
documented  policies  and  procedures  for 
processing  contractor  payments,  which 
resulted  in  some  payment  irregularities  and 
improper  payment  documentation.  Many 
contractor  employees  unnecessarily  had  ac- 
cess to  and  the  ability  to  change  reports  that 
track  the  arrival,  departure  and  transfer  of 


Sick  and  tired  of  being  gouged  by  high 
prison  phone  rates,  Nadia  Alvarez 
and  Rachel  Fishenfeld,  two  California 
residents,  hied  a consumer  class  action  suit 
against  Global  Tel*Link  (GTL)  in  August 
2010.  GTL,  a major  telecommunications 
company  that  contracts  with  prisons  and 
jails  throughout  the  country  to  provide 
phone  services,  was  accused  of  engaging 
in  unfair  business  practices  in  violation  of 
both  federal  law  and  California  state  law. 

Alvarez  and  Fishenfeld  sought  certi- 
fication of  a class  consisting  of  all  United 
States  residents  who,  within  two  years  of 
the  filing  of  the  suit,  paid  for  GTL’s  services 
so  they  could  receive  phone  calls  from 
someone  in  a jail  or  prison.  The  plaintiffs 
also  sought  to  certify  a subclass  of  Cali- 
fornia residents  only,  consisting  of  those 
who  paid  for  GTL’s  services  during  the  four 
years  prior  to  the  filing  of  the  lawsuit. 

The  plaintiffs  were  represented  by  J. 
Paul  Gignac,  a partner  at  Arias  Ozzello  & 
Gignac  LLP  of  Santa  Barbara,  as  well  as 
Steven  S.  Derelian  of  Pasadena  and  Eugene 
Feldman  of  Hermosa  Beach  - counsel  with 
experience  in  handling  class  action  litiga- 
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prisoners.  Some  former  contractor  employees 
continued  to  have  such  access,  which  could 
compromise  the  security  of  the  prison  system. 
The  PFCMOD  was  improperly  designated  as 
having  primary  responsibility  for  managing 
security  and  user  access  to  the  computer- 
ized payment  Authorization  Management 
System.  This  should  have  been  assigned  to 
the  Information  Technology  Division.  Also, 
contractor  workers  were  not  required  to  sign 
security  agreements. 

The  PFCMOD  agreed  with  the 
audit’s  recommendations  to  correct  the 
identified  deficiencies.  See:  The  Depart- 
ment of  Criminal  Justice’s  Oversight  of 
Selected  Providers  that  Deliver  Residential 
Services  and  Substance  Abuse  Treatment 
Programs,  Texas  State  Auditor  Report  No. 
10-025  (available  at  www.sao.state.tx.us 
and  on  PLN’s  website).  P 


tion  on  behalf  of  consumers. 

In  their  complaint,  Alvarez  and  Fish- 
enfeld stated  that  GTL  is  an  “exclusive 
provider”  at  the  facilities  where  it  operates 
and  thus  is  “able  to  exploit  its  customers 
by  charging  them  exorbitant,  undisclosed 
per-minute  rates  (often  in  excess  of  $1.00/ 
minute)  and  excessive  service  charges.”  GTL 
allegedly  requires  its  customers  to  establish 
and  maintain  an  advance  pay  balance  that 
is  used  to  pay  for  calls  made  to  the  customer 
by  someone  who  is  incarcerated,  with  such 
calls  incurring  varying  per-minute  rates  that 
are  not  disclosed  to  the  customer. 

The  suit  further  claims  that  GTL  fails 
to  inform  its  customers  that  they  will  be 
charged  a service  fee  of  $4.75  for  each 
$25.00  prepayment  they  make  towards  an 
advance  pay  account.  Nor  does  GTL  notify 
its  customers  that  this  service  fee  will  be 
deducted  from  their  advance  pay  balance. 

GTL  is  contractually  obligated  to  “vali- 
date” the  phone  number  of  each  call  made 
by  a prisoner.  It  does  this,  unbeknownst  to 
its  customers,  by  placing  a hold  or  freeze  on 
a portion  of  the  advance  pay  balance  of  a 
customer’s  account  each  time  they  receive  a 
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call  from  someone  who  is  incarcerated.  The 
amount  held  or  frozen  ranges  from  $14.71 
to  $21.62,  and  the  hold  lasts  for  30  to  60 
minutes  - until  the  call  is  “validated.” 

The  hold  thus  has  the  effect  of  re- 
ducing the  amount  of  the  advance  pay 
balance  available  to  pay  for  incoming 
calls  and  forces  GTL  customers  to  make 
additional  pre-payments,  even  before  ex- 
hausting an  existing  advance  pay  balance, 
in  order  to  continue  to  receive  phone  calls 
from  prisoners. 

The  lawsuit  enumerated  five  claims 
for  relief,  including  violations  of  the 
Federal  Communications  Act,  47  U.S.C. 
§ 201,  and  California’s  Unfair  Competi- 
tion Law,  Business  and  Professions  Code 
§ 17200,  et  seq.  The  suit  sought  damages, 
restitution,  declaratory  relief,  injunctive 
relief  and  other  equitable  relief. 

On  January  31,  201 1 the  parties  filed 
an  agreed  stipulation  dismissing  the  suit 
- presumably  pursuant  to  a confidential 
settlement  agreement,  though  one  of  the 
plaintiffs’  attorneys  declined  to  comment. 
The  lawsuit  had  not  reached  the  class  cer- 
tification stage  at  the  time  of  the  stipulated 
dismissal.  See:  Alvarez  v.  Global  Tel* Link 
Corporation,  U.S.D.C.  (C.D.  Cal.),  Case 
No.  2:10-cv-06288-RGK-JC.  FJ 


A Kentucky  federal  court  has  sen- 
tenced live  guards  from  the  Fayette 
County  Detention  Center  (FCDC)  who 
were  prosecuted  in  connection  with 
systematic  abuse  of  prisoners  at  the 
facility. 

FCDC  Sgt.  John  McQueen,  33,  and 
Cpl.  Clarence  McCoy,  31,  were  convicted 
by  a federal  jury  on  May  13, 2010.  It  was 
established  at  trial  that  they  and  other 
FCDC  guards  had  conspired  to  deprive 
detainees  of  their  constitutional  rights  by 
physically  abusing  them  and  by  creating 
false  and  misleading  incident  reports  to 
conceal  the  abuse.  The  conspiracy  charge 
identified  multiple  incidents  of  abuse 
that  occurred  between  January  1 and 
October  1, 2006.  Other  charges  described 
specific  incidents  of  abuse  and  acts  of 
obstruction  of  justice.  [See:  PLN,  Dec. 
2008,  p.50]. 

Before  trial,  FCDC  Lt.  Christine 
Lafoe  pleaded  guilty  to  conspiring  to 
obstruct  justice;  Sgt.  Anthony  Estep 
pleaded  guilty  to  a civil  rights  charge 
and  an  obstruction  charge  for  failing  to 


intervene  in  the  abuse;  and  Cpl.  Scott 
Tyree  pleaded  guilty  to  a civil  rights 
conspiracy  charge. 

“The  power  granted  to  correctional 
officers  so  that  they  can  perform  their 
critical  public  safety  duties  does  not  give 
them  free  reign  to  abuse  the  civil  and  con- 
stitutional rights  of  inmates  under  their 
supervision,”  said  U.S.  Assistant  Attorney 
General  Thomas  E.  Perez.  “Those  officers 
who  abuse  their  power  and  the  public  trust 
in  this  way  will  be  prosecuted  to  the  fullest 
extent  of  the  law.” 

McQueen  and  McCoy  were  sentenced 
in  September  2010;  both  received  120 
months  in  federal  prison  plus  two  years’ 
supervised  release.  Previously,  Lafoe  re- 
ceived a 12-month  sentence  and  two  years’ 
supervised  release,  Estep  was  sentenced 
to  12  months  and  1 day  plus  one  year  on 
supervised  release,  and  Tyree  received 
18  months  plus  two  years’  supervised 
release.  F^ 

Source:  U.S.  Department  of  Justice  press 
release 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• Flow  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 
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so  order  today. 
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Ohio  Governor  Spares  Death  Row  Prisoner, 
Cites  Problems  with  Evidence 


Kevin  Keith,  46,  on  Ohio’s  death  row 
for  murdering  two  women  and  a 
4-year-old  child,  and  scheduled  for  execu- 
tion on  September  15,  2010,  was  spared 
by  Ohio  Governor  Ted  Strickland.  In 
commuting  the  death  penalty  portion  of 
Keith’s  sentence  on  September  2,  Gover- 
nor Strickland  stated,  “This  case  is  clearly 
one  in  which  a full,  fair  analysis  of  all 
of  the  unanswered  questions  should  be 
considered  by  a court.” 

Commutation  was  the  last  resort  for 
Keith,  who  had  exhausted  his  state  court 
appeals  and  whose  petition  was  rejected 
by  the  U.S.  Supreme  Court.  The  Ohio 
Parole  Board  had  unanimously  recom- 
mended the  denial  of  Keith’s  clemency 
request.  Before  granting  the  commutation, 
Gov.  Strickland  listened  to  the  appeals  of 
a diverse  group  of  individuals  from  both 
political  parties,  attorneys  general,  judges 
and  prosecutors,  after  Keith’s  attorneys 
uncovered  evidence  that  they  argued  cast 
doubt  on  his  guilt. 

Defense  lawyers  had  raised  various 
issues,  including  that  the  assault  that  re- 
sulted in  the  murders  Keith  was  convicted 
of  committing  was  actually  carried  out  by 
another  man,  who  said  he  had  been  hired 
for  $15,000  to  carry  out  the  crime.  They 
also  maintained  that  the  police  photo 
lineup  was  prejudicial  because  it  included 
a larger  picture  of  Keith  than  other  sus- 
pects. No  physical  evidence  connected 
Keith  to  the  crime;  his  conviction  was 
based  on  circumstantial  evidence. 

In  a statement,  Gov.  Strickland 
said,  “It  is  my  view,  after  a thorough 
review  of  the  information  and  evidence 
available  to  me  at  this  time,  that  it  is  far 
more  likely  that  Mr.  Keith  committed 
these  murders  than  it  is  likely  that  he 
did  not.  Yet,  despite  the  evidence  sup- 
porting his  guilt  and  the  substantial 
legal  review  of  Mr.  Keith’s  conviction, 
many  legitimate  questions  have  been 
raised  regarding  the  evidence  in  support 
of  the  conviction  and  the  investigation 
which  led  to  it.  ...  Under  these  circum- 
stances, I cannot  allow  Mr.  Keith  to  be 
executed.” 

Keith’s  attorneys  were  pleased  by 
the  commutation  but  asked  that  the 
governor  set  him  free,  stating,  “The  same 
compelling  reasons  that  support  Gover- 
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nor  Strickland’s  actions  today  warrant 
a new,  fair  trial  for  Mr.  Keith,  including 
the  existence  of  newly  discovered  evidence 
withheld  by  the  state,  and  the  develop- 
ment of  new  science  behind  eyewitness 
identification,  all  of  which  point  to  Mr. 
Keith’s  innocence.” 


In  a unanimous  per  curiam  opinion,  the 
U.S.  Supreme  Court  (USSC)  summar- 
ily reversed  rulings  by  the  Ninth  Circuit 
Court  of  Appeals  in  two  California  parole 
cases  in  which  the  Ninth  Circuit  had  over- 
ruled state  court  denials  of  habeas  corpus 
relief  from  challenged  parole  denials  by 
life-sentenced  prisoners  (“lifers”),  and 
had  invoked  authority  under  28  U.S.C. 
§ 2254  to  grant  federal  habeas  corpus 
relief. 

Damon  Cooke  had  been  sentenced 
to  7 years  to  life  for  a 1991  attempted 
first-degree  murder.  He  was  denied  parole 
at  his  2002  suitability  hearing.  Cooke 
petitioned  the  state  Superior  Court, 
which  denied  relief  when  it  found  “some 
evidence”  to  support  the  Board’s  denial. 
His  petitions  to  the  California  Court  of 
Appeal  and  California  Supreme  Court 
were  rejected. 

The  U.S.  District  Court  denied 
Cooke’s  subsequent  28  U.S.C.  § 2254 
habeas  petition  but  the  Ninth  Circuit 
reversed,  holding  that  California’s  pa- 
role statute  created  a liberty  interest 
protected  by  the  Due  Process  Clause, 
and  that  “California’s  ‘some  evidence’ 
requirement”  was  a “component”  of  that 
federally-protected  liberty  interest.  The 
Ninth  Circuit  then  concluded  that  the 
state  courts  had  made  an  “unreasonable 
determination  of  the  facts  in  light  of  the 
evidence”  under  § 2254(d)(2)  by  finding 
any  evidence  that  Cooke  would  pose  a 
threat  to  public  safety  if  released.  See: 
Cooke  v.  Solis,  606  F.3d  1206  (9th  Cir. 
2010). 

Elijah  Clay  had  been  sentenced  to  7 
years  to  life  for  a 1978  first -degree  murder. 
He  was  granted  parole  at  his  2003  suit- 
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Keith  remains  incarcerated,  now  serv- 
ing life  without  parole,  while  his  attorneys 
consider  their  strategy  to  obtain  a new  trial 
in  an  attempt  to  prove  his  innocence.  P 

Sources:  New  York  Times,  Columbus  Dis- 
patch, www.kevinkeith.  org 


ability  hearing  but  California’s  Governor 
reversed,  asserting  that  evidence  in  the 
Board’s  record  supported  the  reasons  for 
his  decision.  Clay  unsuccessfully  peti- 
tioned all  of  the  state  courts,  which  denied 
relief  upon  finding  “some  evidence”  to 
support  the  Governor’s  denial.  The  U.S. 
District  Court  disagreed,  granting  Clay’s 
28  U.S.C.  § 2254  habeas  petition  based  on 
an  “unreasonable  determination  of  the 
facts,”  and  the  Ninth  Circuit  affirmed. 
See:  Clay  v.  Kane,  384  Fed.Appx.  544  (9th 
Cir.  2010). 

The  USSC  granted  certiorari  in  both 
cases  and  consolidated  them.  The  Court 
observed  that  the  Ninth  Circuit  had  tried 
to  sweep  into  § 2254’s  reach  the  enforce- 
ment of  a state  law-created  liberty  interest 
in  parole,  under  the  guise  that  California’s 
“some  evidence”  state  court  review  stan- 
dard was  “a  component”  of  a state  liberty 
interest  that  was  subject  to  federal  due 
process  protection. 

However,  the  USSC  held  that  the 
federal  courts’  review  of  the  state  court 
findings  (that  there  was  “some  evidence” 
of  lifers’  current  dangerousness  if  released 
on  parole),  to  determine  whether  such 
findings  were  unreasonable  in  light  of  the 
evidence,  amounted  to  a redetermination 
of  the  merits  of  the  state  court  rulings, 
which  is  prohibited.  “Federal  habeas  cor- 
pus relief  does  not  lie  for  errors  of  state 
law,”  the  Court  wrote.  Also,  “[a]  mere 
error  of  state  law  is  not  a denial  of  due 
process.” 

The  USSC  agreed  that  California  law 
does  create  a liberty  interest  in  parole, 
much  like  that  found  in  Board  of  Pardons 
v.  Allen,  482  U.S.  369  (1987)  and  Greenholz 
v.  Inmates  of  Neb.  Penal  and  Correctional 
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Relief  for  California  Lifer  Parole  Denials 
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Complex,  442  U.S.  1 (1979).  But  in  those 
cases,  the  USSC  held  that  all  that  was 
protected  by  the  Due  Process  Clause  were 
the  procedures  used  by  the  state;  e.g.,  the 
opportunity  to  be  heard,  or  a statement 
of  reasons  why  parole  was  denied.  “The 
Constitution  does  not  require  more,”  the 
Court  said,  finding  that  Cooke  and  Clay 
had  received  more  than  this  minimally- 
required  due  process. 

Sharpening  its  criticism  of  the  Ninth 
Circuit,  the  USSC  wrote,  “No  opinion 
of  ours  supports  converting  California’s 
“some  evidence”  rule  into  a substantive 
federal  requirement.”  The  Court  held 
that  “the  minimum  procedures  adequate 
for  due  process  protection  of  [Califor- 
nia’s liberty]  interest  are  those  set  forth 
in  Greenholz.”  Indeed,  the  USSC  called 
California’s  “some  evidence”  standard  “a 
procedure  beyond  what  the  Constitution 
demands.” 

The  Supreme  Court  continued, 
“Because  the  only  federal  right  at  issue 
is  procedural,  the  relevant  inquiry  is 


Echoing  the  violence  of  the  Texas 
prison  system  during  the  1970s  where 
prisoners  guarded  other  prisoners  under 
an  abusive  practice  known  as  the  “build- 
ing tenders”  system,  the  City  of  New 
York  has  agreed  to  pay  $373,000  to  settle 
a lawsuit  involving  similar  practices  at 
the  city’s  Robert  N.  Davoren  Complex 
(RNDC). 

Using  a system  known  as  “The 
Program,”  corrupt  RNDC  guards  gave 
selected  juvenile  prisoners  free  reign 
to  exact  violence  against  other  prison- 
ers in  order  to  maintain  order  at  the 
facility.  The  guards,  too  lazy  to  do  their 
jobs,  often  stood  by  and  watched  while 
prisoners  were  beaten.  [See:  PLN,  Feb. 

2010,  p.28]. 

Tyreek  Shuford  was  one  such  prison- 
er. In  March  2007,  Shuford  was  assaulted 
by  several  other  prisoners  who  had  been 
given  “authority”  to  maintain  order  at 
RNDC.  The  attack  was  unprovoked  and 
guards  merely  stood  by  and  watched  while 
the  assault  took  place.  Shuford  asked  for 
medical  attention  for  his  injuries,  but  the 
guards  refused. 

Almost  a month  later,  Shuford  was 
assaulted  again.  Instead  of  other  prison- 


what  process  Cooke  and  Clay  received, 
not  whether  the  state  court  decided 
the  case  correctly.  The  Ninth  Circuit’s 
questionable  finding  that  there  was  no 
evidence  in  the  record  supporting  the 
parole  denials  is  irrelevant  unless  there 
is  a federal  right  at  stake,  as  § 2254 
requires.” 

Voicing  its  obvious  frustration  with 
the  Ninth  Circuit,  the  USSC  concluded, 
“The  short  of  the  matter  is  that  the 
responsibility  for  assuring  that  the  consti- 
tutionally adequate  procedures  governing 
California’s  parole  system  are  properly 
applied  rests  with  the  California  courts, 
and  is  no  part  of  the  Ninth  Circuit’s  busi- 
ness.” The  appellate  court’s  rulings  were 
therefore  reversed. 

This  decision  will  have  a profound 
impact  on  the  estimated  400-500  Califor- 
nia lifer  petitions  currently  pending  before 
U.S.  District  Courts,  the  Ninth  Circuit  and 
on  petition  for  certiorari  before  the  USSC. 
See:  Swarthout  v.  Cooke,  131  S Ct.  859, 562 
U.S. (2011).  H 


ers,  though,  it  was  the  guards  themselves 
who  attacked  Shuford.  That  violent 
assault  was  also  unprovoked.  Shuford 
suffered  multiple  nasal  bone  fractures,  a 
left  orbital  fracture,  a depressed  zygomatic 
fracture,  and  multiple  cuts  and  bruises  to 
his  face  and  body. 

Shuford  brought  suit  under  42  U.S.C. 
§ 1983,  arguing  that  the  defendants  used 
excessive  force  against  him  and  failed  to 
protect  him  from  assault.  Shuford  also 
alleged  municipal  liability  against  the  city 
based  on  a pattern  of  abuse  and  violence 
at  RNDC. 

In  settling  the  case,  New  York  City 
agreed  to  pay  Shuford  $373,000.  Defen- 
dant Darlene  Sanders,  a guard  at  RNDC, 
paid  Shuford  $200.  Defendant  James  Da- 
vis, another  RNDC  guard,  agreed  to  pay 
$1,500,  with  the  district  court  entering  a 
judgment  to  that  effect  on  April  2,  2010. 
Disciplinary  action  was  taken  against 
both  Davis  and  Sanders. 

Shuford  was  represented  by  attorneys 
with  the  New  York  law  firm  of  Emery, 
Celli,  Brinckerhoff  & Abady  LLR  and  by 
the  Legal  Aid  Society.  See:  Shuford  v.  Citv 
of  New  York,  U.S.D.C.  (S.D.  NY),  Case 
No.  l:09-cv-00945-PKC.  P 


WINNNG  WRIT  WRITERS 

Your  Freedom  Is  Priceless.  Choose 
The  Writ  Writing  Team  With  A 
Record  Of  Wins  Against  The  U.S. 
Here  Are  A Few  Of  Our  Victories; 

Morrow  v.  Federal  Bureau  of  Prisons. 

2010  U.S.  App.  Lexis  13717  (11th  Cir.); 
Morrow  v.  Federal  Bureau  of  Prisons. 

255  Fed.  Appx.  378  (11th  Cir.  2007); 
Jones  v.  Zenk.  495  F.Supp.2d  1289 
(N.D.Ga.  2007); 

Rivera  v.  United  States.  L03-CR- 
00558  (N.D.Ga.  2007). 

SERVICES  OFFERED 

• Petitions:  2255!  2241;  1983; 

• Direct  Anneals; 

• FTCA  Representation; 

• Typing  Service:  £4.00  per  page; 

• Legal  Research; 

• Case  Law  Lookup.  And  Printing, 

We  Accept  Pre-Paid  Calls  From  Federal  Prisons 

7 AM  to  7 PM  EST  Call  (229)  344  3838 
Contact:  Winning  Writ  Writers 
P.O.  Box  848,  Richmond  Hill,  GA  31324 
winningwritwriters@vahoo.com 

FAX  (850)  727  7633 


New  2010  Revised  2"d  Edition 

“Winning  Habeas  Corpus 
& Post  Conviction  Relief” 

[Soft  Cover  7x10] 

Over  500  pages!  More  than  twice 
our  competitors!  Table  of  Contents 
of  29  pages ! 

• Focus  on  Ineffective  Assistance  of 
Counsel,  Sixth  Amendment 

• Habeas  corpus  practice 

• Federal  Cases  through  Vol.  546  F.3d 

• Prepare  briefs  with  verbatim  quotes 
from  the  case. 

• Easy  reference  with  Mapid  coding. 

This  book  is  geared  to  help  those  in 
prison  prepare  post  conviction 
petitions.  It  is  an  up-to-date  micro 
law  library  of  federal  cases. 

Price  $58.50,  includes  S & H. 

Money  orders  or  institutional  checks  only. 
Fast  Law  Publishing  Associates 
P.O.  Box  577 
Upland,  CA  91785 
e-mail:  flpa@  clearwire.net 
On-line  ordering  available  at: 
www.fastlaw.org 


$373,000  Settlement  in  New  York  City 
Juvenile  Facility  “Building  Tenders”  Suit 

by  Brandon  Sample 


Prison  Legal  News 


41 


March  20 1 1 


Disgraced  Doctor  Good  Enough  for  Texas  Prisoners 

by  Matt  Clarke 


In  2006,  Anita  Goodman  lost  her  31- 
year-old  son  Aaron  to  an  overdose 
of  prescription  medication  as  a wave  of 
similar  deaths  rolled  through  Harris,  Jef- 
ferson and  Orange  Counties  in  Southeast 
Texas. 

Aaron  picked  up  a prescription  drug 
habit  in  college  and  had  been  fighting  his 
addiction  to  the  narcotic  hydrocodone,  the 
anti-depressant  Xanax  and  a muscle  relax- 
ant called  Soma  - the  combination  of  which 
produces  an  effect  similar  to  heroin.  He  had 
delivered  signed  statements  to  pain  clinics  he 
frequented  stating  he  was  a recovering  drug 
addict  and  did  not  want  to  be  prescribed  any 
further  medication.  However,  he  relapsed 
and  a Texas  pain  clinic  gave  him  the  drugs 
that  led  to  his  overdose. 

Goodman,  a nurse,  filed  formal 
complaints  with  the  Texas  Medical  Board 
and  criminal  justice  authorities.  In  2007, 
Dr.  Walid  Hamad  Hamoudi’s  pain  clinic, 
which  had  given  Aaron  the  drugs  that 
resulted  in  his  death,  was  raided. 

In  late  2008,  the  Texas  Medical  Board 
held  a hearing  over  multiple  allegations 
of  “non-therapeutic  prescriptions,” 
inadequate  records  and  misdiagnoses 
involving  ten  of  Hamoudi’s  patients. 
Following  secretive  mediation,  the  Board 
announced  its  decision  on  June  4,  2010: 
Hamoudi  could  retain  his  medical  license 
by  paying  a $5,000  fine,  passing  an  exam, 
completing  20  hours  of  training,  and  lim- 
iting his  medical  practice  to  the  treatment 
of  state  prisoners  for  three  years.  See:  In 
the  Matter  of  the  Complaint  Against  Walid 
Hamad  Hamoudi,  M.D.,  Texas  Medical 
Board,  License  No.  K-7027. 

Ironically,  within  a few  months  fol- 
lowing the  Board’s  decision,  Hamoudi 
left  his  job  where  he  treated  state  prison- 
ers. The  reason  for  his  departure  was  not 
revealed,  but  budgetary  problems  at  the 
time  were  resulting  in  the  firing  of  many 
employees  at  the  University  of  Texas 
Medical  Branch,  which  provides  health 
care  for  the  state  prison  system. 

Although  the  Texas  Medical  Board 
disciplined  Hamoudi,  he  was  not  brought 
up  on  criminal  charges  and  still  retains 
his  medical  license.  Goodman’s  story  and 
advocacy  inspired  the  Texas  legislature  to 
pass  and  the  governor  to  sign  legislation 
creating  a pain  clinic  registry. 

“I  fault  doctors  like  Walid  Hamoudi 
for  prescribing  unnecessary  and  highly 


addictive  drugs  in  large  quantities  to 
people  like  my  son. ...  He  needs  to  be  held 
accountable  for  all  the  pain  and  misery 
he  has  brought  on  countless  families,” 
Goodman  said. 

Unfortunately,  cases  like  Hamoudi’s 
are  not  uncommon  in  Texas.  Doctors  who 
abuse  their  positions  are  not  sentenced 
to  incarceration  in  prison,  but  are  some- 
times allowed  to  continue  treating  state 
prisoners. 


Former  New  Mexico  Corrections  Sec- 
retary Joe  R.  Williams  did  not  pursue 
contractual  penalties  against  Corrections 
Corporation  of  America  (CCA)  or  GEO 
Group  despite  chronic  understaffing  by 
the  two  private  prison  companies,  which 
operate  four  facilities  in  New  Mexico. 

GEO  and  CCA  manage  prisons  for 
the  New  Mexico  Corrections  Department 
(NMCD)  in  Hobbs,  Grants,  Clayton  and 
Santa  Rosa.  The  original  decision  to  allow 
private  firms  to  operate  state  prisons  was 
controversial,  and  recent  revelations  that 
the  privately-run  facilities  are  chronically 
understaffed  have  reignited  the  debate 
over  privatization. 

The  NMCD’s  contracts  call  for 
penalties  when  staffing  vacancies  reach 
10%  for  30  consecutive  days.  In  2007,  the 
Legislative  Finance  Committee  (LFC), 
the  budget  arm  of  the  state  legislature, 
reported  37%  understaffing  at  the  Lea 
County  Correctional  Facility  in  Hobbs, 
angering  lawmakers.  The  staff  vacancy 
rate  for  July  2010  was  22%  at  Hobbs  and 
17%,  14%  and  13%  at  the  other  privately- 
operated  facilities. 

However,  Williams  declined  to  seek 
fines  for  such  contractual  noncompli- 
ance, instead  making  excuses  for  GEO 
and  CCA. 

Williams  said  the  private  prisons 
were  located  in  rural  areas  or  small  towns 
where  recruiting  and  retaining  staff  is 
difficult.  He  also  claimed  the  companies 
were  offsetting  the  vacancies  by  having 
their  employees  work  overtime,  which  was 


Indeed,  when  disciplining  Hamoudi, 
the  Board  found  that  he  had  failed  “to 
practice  medicine  in  an  acceptable,  pro- 
fessional manner  consistent  with  public 
health  and  welfare.”  Apparently,  though, 
his  professional  manner  was  consistent 
with  providing  medical  care  to  prison- 
ers. P 

Sources:  Houston  Chronicle , Austin 
American- Statesman 


also  prevalent  in  the  state  prison  system. 
However,  whereas  the  $7.2  million  over- 
time budget  for  state  prison  employees 
from  July  2009  through  June  2010  was 
made  public,  the  private  prison  companies 
refused  to  release  their  overtime  figures. 

Williams  also  said  CCA  and  GEO 
were  doing  an  “outstanding”  job.  “There 
have  been  no  escapes.  There  are  no  sub- 
stantial problems,”  he  stated.  “If  there 
were  a problem,  I would  be  down  there 
penalizing  them.” 

Williams  further  said  he  didn’t  want 
the  companies  to  rush  into  hiring  more 
staff.  “I  would  rather  run  a prison  with  ten 
quality  correctional  officers  than  a bunch 
of  bad  apples  introducing  contraband,” 
he  remarked.  “I  would  rather  they  be  in  a 
penalty  phase  [of  the  contract]  than  they 
have  to  meet  a contractual  obligation”  by 
hiring  unqualified  staff. 

Lawmakers,  however,  citing  the  fact 
that  the  state  was  foregoing  millions  of 
dollars  worth  of  fines  for  understaffing 
at  the  private  prisons,  disagreed.  State 
Senator  Cisco  McSorley  wondered  “how 
much  penalty  money  New  Mexico  taxpay- 
ers had  lost.” 

“I  think  we  need  to  see  the  magnitude 
of  the  payments  that  haven’t  been  made,” 
added  State  Senator  Peter  Wirth.  “If  we 
are  talking  about  millions  of  dollars,  then 
absolutely  I am  concerned  about  it  fiscally 
and  policy-wise.  I can  assure  you  that  the 
private  operators  wouldn’t  stand  idly  by 
if  the  state  wasn’t  meeting  its  contractual 
obligations.” 


New  Mexico  Corrections  Secretary  Lets 
Private  Prison  Firms  Skate  on  Understaffing, 
Forgoes  $18.6  Million  in  Fines 
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Williams  disagreed.  He  criticized  the 
idea  of  trying  “to  balance  the  corrections 
budget  through  penalties.”  The  state’s 
corrections  budget  has  been  cut  by  $10 
million  over  the  past  two  years. 

In  a memorandum  released  in  Sep- 
tember 2010,  the  LFC  estimated  the  state 
had  forgone  $18.6  million  in  penalties  for 
understaffing  over  a four-year  period;  that 
is,  had  Williams  enforced  penalties  against 
CCA  and  GEO  for  failing  to  meet  their 
contractual  obligations,  the  state  may  not 
have  had  to  cut  its  corrections  budget. 
The  $18.6  million  estimate  was  based  on 
salaries  the  companies  did  not  have  to  pay 
due  to  chronic  understaffing. 

The  LFC  also  found  that  the  NMCD 
“does  not  regularly  compile  vacancy  rates, 
contractor  staff  pay  rates,  contractor  va- 
cancy savings  or  review  potential  penalty 
amount  in  its  central  office,  but  should  do  so 
immediately.”  State  prison  officials  “should 
have  been  performing  this  compilation  to 
assist  in  decision  making  about  whether 
the  Secretary  should  enforce  contractually 
required  staffing  patterns  and  associated 
penalties,  or  rationale  for  why  not  to  enforce 
agreed  upon  contractual  provisions.” 

Had  fines  been  imposed  on  CCA 
and  GEO,  that  would  have  served  as  an 
incentive  for  the  companies  to  properly 
staff  their  facilities  per  their  contractual 
obligations.  Understaffed  prisons  are  dan- 
gerous for  both  prisoners  and  employees; 
excessive  overtime  can’t  cure  the  problem, 
as  it  leaves  prison  staff  stressed,  tired  and 
inefficient.  Further,  what  is  the  point  of 
having  contractual  penalties  for  noncom- 
pliance if  they  are  not  enforced? 

Williams  was  replaced  as  Secretary 
of  Corrections  by  Lupe  Martinez  in  De- 
cember 2010  following  an  administration 
change.  Given  his  lax  oversight  of  the 
state’s  contracts  with  CCA  and  GEO, 
one  must  wonder  if  he  now  plans  to  again 


work  in  the  private  prison  industry.  Prior 
to  serving  as  New  Mexico’s  Secretary  of 
Corrections,  Williams  was  employed  as  a 
warden  by  GEO  Group.  P 


Sources:  New  Mexico  Independent,  http:  I I 
newmexico.watchdog.org,  New  Mexico 
Legislative  Finance  Committee  Memoran- 
dum (Sept.  7,  2010) 


California  Prison  Officials  Pay  $10,000  to 
Settle  Prisoner’s  Retaliation,  Conditions  Suit 


In  April  2010,  California  state  prisoner 
Charles  Chatman  accepted  an  offer 
of  judgment  from  the  defendant  prison 
officials  he  had  sued  in  federal  court  for 
allegedly  retaliating  against  him  in  viola- 
tion of  the  First  Amendment  because  he 
filed  grievances  about  prison  conditions, 
and  for  allegedly  subjecting  him  to  con- 
ditions of  confinement  violative  of  the 
Eighth  Amendment.  Under  the  terms  of 
the  offer,  Chatman  received  $10,000  and 
his  suit  was  dismissed  with  prejudice. 

On  December  9,  2002,  while  housed 
at  the  California  Correctional  Institution 
in  Tehachapi,  a lock-up  order  was  issued 
for  Chatman  and  a dozen  other  prison- 
ers due  to  their  alleged  participation  in  a 
disturbance  three  days  earlier. 

All  of  the  prisoners  - except  Chat- 
man - received  disciplinary  reports.  Prior 
to  being  rehoused  in 
administrative  seg- 
regation, Chatman, 
along  with  the  other 
prisoners,  was  forced 
to  stand  outside  for 
30  minutes  in  the 
wind  and  freezing 
temperatures  while 
wearing  only  boxer 
shorts.  Subsequent- 
ly, Chatman  was 
housed  in  a cell  that 
was  flooded  from  a 
leak  in  the  toilet.  He 


remained  in  that  cell  without  footwear  for 
1 5 days,  and  became  seriously  ill. 

Chatman  filed  suit  in  2003,  alleging  that 
the  sole  reason  for  his  placement  in  admin- 
istrative segregation  was  to  retaliate  against 
him  for  filing  grievances  and  contacting 
government  officials  to  complain  about 
prison  conditions.  He  further  argued  that 
exposing  him  to  freezing  temperatures  and 
then  placing  him  in  a flooded  cell  violated 
his  rights  under  the  Eighth  Amendment. 

The  defendants  moved  for  summary 
judgment.  In  2009,  the  magistrate  judge 
made  findings  and  recommendations, 
later  accepted  by  the  district  court  judge, 
requiring  at  least  one  defendant  to  answer 
each  of  Chatman’s  claims.  The  offer  of 
judgment  followed  a year  later.  See:  Chat- 
man v.  Tvner,  U.S.D.C.  (E.D.  Cal.),  Case 
No.  1 :03-cv-06636-AWI-SMS.  H 
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BOP’s  Furlough  Notification  Policy  Not 
to  be  Addressed  for  Seven  Years 


A Sept  ember  2010  report  by  the  Of- 
fice of  the  Inspector  General  of  the 
U.S.  Department  of  Justice  cast  light  on 
deficiencies  with  the  Bureau  of  Prisons’ 
(BOP)  furlough  policy,  and  in  doing  so 
inadvertently  highlighted  the  power  of  the 
federal  prison  employees’  union  to  delay 
changes  in  BOP  policies. 

In  2003,  the  BOP  drafted  a proposed 
policy  that  would  have  required  BOP 
officials  to  notify  crime  victims  and  wit- 
nesses when  a prisoner  was  temporarily 
released  on  furlough  or  transferred  to 
another  institution.  Seven  years  later, 
however,  the  BOP  has  yet  to  implement 
that  policy.  Citing  the  requirements  of 
a collective  bargaining  agreement  with 
the  National  Council  of  Prison  Locals, 
an  arm  of  the  American  Federation  of 
Government  Employees  (AFGE),  a policy 
change  that  could  have  an  effect  on  condi- 
tions of  employment  for  AFGE  members 
must  be  negotiated. 

According  to  a September  2,  2010 
New  York  Times  article,  “Agency  and 
union  officials  meet  for  three  days  each 
month  to  discuss  such  issues,  one  at  a 
time  and  usually  in  the  order  in  which 
they  were  proposed  ...  the  agency  now 
says  that  it  may  not  be  able  to  fix  the 
[furlough  notification  policy]  problem 
until  2017  - a time  frame  called  ‘excessive 
and  unacceptable’  in  a new  report  by  the 
Justice  Department’s  inspector  general, 
Glenn  A.  Fine.” 

The  Inspector  General’s  report  indi- 
cated that  from  2007  to  2009,  the  BOP 
granted  non-transfer  furloughs  to  about 
2,000  prisoners  a year  for  reasons  that 
included  receiving  medical  treatment, 
visiting  dying  relatives,  attending  funer- 
als, appearing  in  court,  and  participating 
in  educational,  religious  or  work-related 
activities.  Only  certain  security-eligible 
prisoners  were  allowed  furloughs. 

The  head  of  the  National  Council  of 
Prison  Locals,  Bryan  Lowry,  said  the  delay 
in  developing  the  furlough  notification 
policy  was  not  the  result  of  any  action 
by  the  union,  pointing  out  that  the  BOP 
could  have  accelerated  the  process  at  any 
time  and  “moved  it  to  the  front  of  the 
line,”  but  never  did  so.  “We  would  have 
moved  that  straight  to  the  top  and  tried 
to  negotiate  that  and  get  it  out  as  soon  as 


by  Derek  Gilna 

possible,”  Lowry  stated. 

There  was  no  response  to  requests  for 
comment  from  the  BOP’s  press  office  or 
other  federal  prison  officials.  According 
to  a statement  by  the  Inspector  General’s 
office,  “There  has  been  excessive  delay  in 
implementing  the  BOP’s  revised  furlough 
policy,  which  affects  victims’  rights  and 
hinders  the  BOP  from  addressing  weak- 
nesses in  the  furlough  program.” 

The  Inspector  General’s  report  “also 


The  Second  Circuit  Court  of  Appeals 
has  held  that  the  continuing  violation 
doctrine  applies  to  a New  York  prisoner’s 
deliberate  indifference  claim  under  the 
Eighth  Amendment. 

Jose  J.  Shomo  was  confined  by  the 
New  York  City  Department  of  Correc- 
tions (NYCDOC)  from  September  20, 
1999  until  January  4,  2001.  The  day  Sho- 
mo entered  custody,  he  “was  diagnosed 
with  right  arm  paralysis  and  limited  use 
of  his  left  arm.”  His  treating  physicians 
“ordered  that  he  receive  assistance  with 
activities  of  daily  living  ( ADLs),  be  trans- 
ferred to  specialized  infirmary  housing 
and  receive  various  treatments.”  However, 
NYCDOC  staff  repeatedly  ignored  those 
treatment  recommendations. 

Shomo  filed  suit  in  federal  court  al- 
leging deliberate  indifference  to  his  serious 
medical  needs.  He  also  alleged  violations 
of  the  Americans  with  Disabilities  and 
Rehabilitation  Acts,  municipal  liability, 
assault  and  destruction  of  property. 

The  defendants  moved  to  dismiss  for 
failure  to  file  the  suit  within  the  three-year 
statute  of  limitations  under  New  York  law. 
“While  Shomo  did  not  explicitly  allege 
any  acts  of  deliberate  indifference  within 
the  three-year  statute  of  limitations  ..., 
the  district  court  held  that  the  continuing 
violation  doctrine  applied  to  Shomo ’s 
Eighth  Amendment  claims.” 

The  district  court  dismissed  the  com- 
plaint with  leave  to  replead  claims  against 
doctors  Joy  Myers,  Rameen  Seegobin  and 
Shahid  Nawaz,  based  on  the  continuing 
violation  doctrine.  The  court  dismissed 


found  that  the  BOP  could  not  readily 
provide  data  associated  with  furlough- 
related  escapes  or  information  it  received 
about  crimes  committed  by  furloughed 
inmates  or  inmates  who  escaped  while  on 
furlough,”  among  other  deficiencies.  P 

Sources:  ' Audit  of  the  Federal  Bureau  of 
Prisons’  Furlough  Program,”  DOJ  Office 
of  the  Inspector  General  Audit  Division, 
Audit  Report  10-44 ; New  York  Times 


Shomo’s  claims  against  all  other  defen- 
dants with  prejudice  for  failure  to  state 
a claim.  It  also  held  that  “Shomo  clearly 
lacks  a cause  of  action  under  either”  the 
ADA  or  the  Rehabilitation  Act. 

Shomo  filed  an  amended  complaint, 
but  the  district  court  found  that  the  claims 
against  Drs.  Nawaz  and  Seegobin  were 
time-barred,  and  the  claims  against  Dr. 
Myers  “should  be  dismissed  because  ‘no 
facts  in  the  record’  showed  deliberate 
indifference  to  Shomo’s  serious  medical 
needs.”  Shomo  appealed. 

The  Second  Circuit  noted  that  it 
had  “not  before  explicitly  held  that  the 
continuing  violation  doctrine  can  delay 
accrual  of  an  Eighth  Amendment  claim 
alleging  a policy  of  deliberate  indif- 
ference to  serious  medical  needs.”  The 
appellate  court  then  agreed  with  the 
Seventh  Circuit  “that  the  continuing 
violation  doctrine  can  apply  when  a 
prisoner  challenges  a series  of  acts  that 
together  comprise  an  Eighth  Amend- 
ment claim  of  deliberate  indifference  to 
serious  medical  needs.”  However,  the  fact 
that  the  doctrine  “can  apply  ...  does  not 
mean  it  must.” 

Rather,  the  plaintiff  must  allege  an 
ongoing  policy  of  deliberate  indifference 
and  some  non-time-barred  acts  taken 
in  furtherance  of  that  policy,  the  Court 
of  Appeals  held.  “This  test  screens  out 
Eighth  Amendment  claims  that  challenge 
discrete  acts  of  unconstitutional  conduct 
or  that  fail  to  allege  acts  within  the  rel- 
evant statutory  period  that  are  traceable 
to  a policy  of  deliberate  indifference.” 
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The  appellate  court  found  that  the  district 
court  properly  applied  this  test  to  Shomo’s 
claims  and  correctly  granted  him  leave  to 
amend  his  complaint. 

The  Second  Circuit  reversed  the 
lower  court’s  dismissal  with  prejudice 
of  Shomo’s  claims  against  supervisory 
defendants,  concluding  that  he  should 
have  been  granted  leave  to  replead  because 
“it  is  possible  that  Shomo  could  remedy 
the  inadequacies  identified  by  the  district 
court.”  The  Court  of  Appeals  also  con- 


cluded that  Shomo  should  be  allowed 
to  replead  his  municipal  liability  claim 
because  he  “could  support  application 
of  the  continuing  violation  doctrine  with 
allegations  that  policy-making  officials 
were  aware  that  medical  recommendations 
were  deliberately  ignored.” 

The  appellate  court  further  found  that 
the  district  court  had  erred  in  dismissing 
Shomo’s  ADA  and  Rehabilitation  Act 
claims,  as  he  “set  forth  facts  that  sug- 
gest he  could  have  viable  claims  under 


the  ADA  and  Rehabilitation  Act.”  The 
district  court  was  directed  to  consider  the 
application  of  the  continuing  violation 
doctrine  on  remand. 

The  Chief  Judge  for  the  Second  Cir- 
cuit wrote  a separate  concurring  opinion 
“to  emphasize  that  Shomo’s  claims  would 
be  deemed  frivolous  and  suitable  for  dis- 
missal under  any  standard  but  the  one  we 
apply  to  pro  se  litigants.”  See:  Shomo  v. 
City  of  New  York,  579  F.3d  176  (2d  Cir. 
2009).  P 


Fifth  Circuit  Holds  Texas  Parole  Revocation 
Witness  Denial  Violates  Due  Process 


The  Fifth  Circuit  Court  of  Appeals  has 
held  that  the  Texas  Board  of  Pardons 
and  Paroles  (BPP)  failed  to  comport  with 
the  due  process  requirements  of  Morris- 
sey v.  Brewer,  408  U.S.  471,  92  S.Ct.  2593 
(1972)  when  it  revoked  a parolee  for  a 
crime  for  which  he  had  been  acquitted 
while  refusing  to  let  him  call  several  wit- 
nesses because  they  were  in  jail. 

Michael  Williams,  a Texas  state 
prisoner,  was  released  on  parole  after 
serving  21  years  of  a 99-year  sentence. 
Several  months  after  his  release,  a 
woman  claiming  to  be  his  daughter  ac- 
cused him  of  assaulting  her.  Williams 
said  he  was  fishing  with  two  friends, 
Samuel  Oakley  and  Allen  Nugent,  30 
miles  from  the  place  of  the  alleged 
assault  at  the  time  it  supposedly  oc- 
curred. He  also  said  the  woman  had 
demanded  financial  help  from  him  and 
fabricated  the  charges  when  he  refused 
to  support  her. 

Williams  was  acquitted  of  the  crimi- 
nal charges,  but  the  BPP  revoked  his 
parole  based  on  the  alleged  assault.  Dur- 
ing the  revocation  hearing  the  hearing 
officer  refused  to  allow  Williams  to  call 
several  of  the  witnesses  he  requested, 
including  Oakley  and  Nugent,  because 
they  were  incarcerated  - in  a jail  located  in 
the  same  building  where  the  hearing  took 
place.  The  hearing  officer  told  Williams 
that  he  didn’t  have  the  power  to  subpoena 
prisoners. 

Williams  filed  an  unsuccessful  state 
habeas  action  challenging  the  revocation. 
He  then  filed  a petition  for  writ  of  habeas 
corpus  pursuant  to  28  U.S.C.  § 2254  in 
federal  district  court.  The  court  dismissed 
the  petition,  and  Williams  appealed. 

The  Fifth  Circuit  held  that  under 
Texas  law  the  BPP  could  subpoena  prison- 


ers, which  was  conceded  by  the  state.  The 
appellate  court  also  held  that  Morrissey 
requires  an  “opportunity  to  be  heard  in 
person  and  to  present  witness  and  docu- 
mentary evidence”  at  a parole  revocation 
hearing.  Thus,  Williams  was  entitled  to 
call  his  witnesses. 

The  Court  of  Appeals  rejected  the 
state’s  contention  that  short  letters 
submitted  by  Williams  in  support  of 
his  subpoena  request,  which  described 
the  witnesses’  potential  testimony,  were 
sufficient  to  put  their  testimony  before 
the  hearing  officer.  The  appellate  court 
found  that  such  statements  were  insuf- 
ficient as  substitutes  for  live  testimony  as 
they  did  not  allow  for  the  assessment  of 
credibility. 

The  Fifth  Circuit  also  rejected  the 
state’s  claim  that  prisoners’  testimony 
was  “per  se  incredible.”  Finally,  the 
Court  rejected  the  state’s  argument  that 
there  was  no  evidence  that  the  witnesses 
would  have  actually  testified  the  same 
way  as  the  letters  they  signed.  That  is 
the  reason  why  live,  sworn  testimony  was 
required.  Further,  the  case  hinged  on 


witness  credibility;  thus  the  due  process 
violations  had  a substantial  and  injuri- 
ous effect,  and  Williams  was  entitled  to 
relief  in  the  form  of  a new  revocation 
hearing. 

The  Fifth  Circuit  reversed  the  judg- 
ment of  the  district  court  and  remanded 
the  case  for  further  proceedings.  Upon 
remand  the  district  court  provisionally 
granted  the  writ  of  habeas  corpus,  and 
ordered  that  Williams  be  released  from 
custody  if  he  did  not  receive  a new  parole 
revocation  hearing  within  180  days  that 
allowed  him  to  call  the  witnesses  who  were 
precluded  from  his  original  hearing.  See: 
Williams  v.  Quarterman,  307  Fed.Appx. 
790  (5th  Cir.  2009)  (unpublished).  P 
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Dismissal  for  Failure  to  Effect  Service  Reversed 
in  Florida  Failure  to  Protect  Suit 


The  Eleventh  Circuit  Court  of  Appeals 
has  held  that  as  long  as  a court- 
appointed  agent  to  serve  summons  for  a 
prisoner-litigant  acting  pro  se  can  locate 
the  prison  guard-defendant  with  reason- 
able effort,  prisoner-litigants  who  provide 
enough  information  to  identify  the  prison 
guard-defendant  have  established  good 
cause  for  the  failure  to  effect  service  within 
120  days. 

That  ruling  came  in  a lawsuit  filed  by 
Florida  prisoner  Larry  D.  Richardson, 
who  filed  a civil  rights  complaint  alleging 
violation  of  his  Eighth  Amendment  rights 
at  Charlotte  Correctional  Institution 
by  assigning  him  to  a cell  with  another 
prisoner  who  was  known  to  be  dangerous 
and  who  later  attacked  him,  by  refusing 
him  medical  treatment  for  1 5 hours  after 
the  attack,  and  by  denying  his  numerous 
grievances  and  requests. 

The  district  court  dismissed  the  claims 
against  Secretary  James  McDonough,  Mr. 
Adams,  Inspector  Laughlin,  and  Warden 
Johnson  for  failure  to  connect  them  to  the 
violation.  The  Eleventh  Circuit  affirmed 
that  ruling. 

At  issue  was  the  failure  to  timely  serve 
summons  on  guard  McNealy.  The  district 
court  ordered  the  U.S.  Marshals  to  serve 
summons  on  McNealy  by  having  them 
mailed  to  guard  Shirley  Matthew.  She 
informed  the  Court  that  she  was  unable 
to  serve  McNealy  because  there  was  “no 
such  person  at  this  institution.” 

The  district  court  dismissed  the  action 
against  McNealy  for  Richardson’s  failure 
to  serve  him  within  120  days  as  required  by 
Federal  Rule  of  Civil  Procedure  4 (m). 

The  Eleventh  Circuit  found  that 
dismissal  was  an  abuse  of  discretion.  Its 
previous  precedent  holds  that  “the  failure 
of  the  United  States  Marshal  to  effectuate 
service  on  behalf  of  an  in  forma  pauperis 
plaintiff  through  no  fault  of  that  plaintiff 
constitutes  ‘good  cause’  for  the  plaintiff’s 
failure  to  effect  timely  service  within  the 
meaning  of  Rule  4 (m).” 

The  Court,  citing  Graham  v.  Satkoski, 
51  F.3d  710,  713  (7,h  Cir.  1995),  said  “that 
use  of  marshals  to  effect  service  allevi- 
ates two  concerns  that  pervade  prisoner 
litigation,  state  or  federal:  1)  the  security 
risks  inherent  in  providing  the  addresses 
of  prison  employees  to  prisoners;  and  2) 
the  reality  that  prisoners  often  get  the 
‘runaround’  when  they  attempt  to  ob- 


tain information  through  governmental 
channels  and  needless  attendant  delays 
in  litigating  a case  result.” 

The  Court  held  that  it  is  “unreasonable 
to  expect  incarcerated  and  unrepresented 
prisoner-litigants  to  provide  the  current  ad- 
dresses of  prison-guard  defendants  who  no 
longer  work  at  the  prison.”  If  the  Marshals 


The  Maryland  Court  of  Appeals  held 
that  prison  officials  cannot  force  a 
terminally  ill  prisoner  to  undergo  kidney 
dialysis  treatment. 

In  1995,  Troy  Reid  was  sentenced  to 
40  years  in  the  custody  of  the  Maryland 
Department  of  Corrections  (DOC).  In 
July  2007,  Reid  was  diagnosed  with  end- 
stage  renal  disease,  meaning  his  “kidneys 
are  no  longer  able  to  function  or  the  kid- 
neys completely  fail  to  function,  remove 
waste,  or  concentrate  urine  and  regulate 
electrolytes.”  He  also  suffers  from  high 
blood  pressure  and  human  immunodefi- 
ciency virus. 

Reid  required  kidney  dialysis  treat- 
ment - “an  artificial  process  to  replace  the 
kidney  function  of  removing  waste  and 
unwanted  water  from  the  blood”  - three 
times  per  week.  He  initially  consented 
to  dialysis  treatment  but  later  chose  to 
terminate  all  treatment,  “even  though  he 
understood  the  medical  consequences  of 
ceasing  dialysis  (serious  bodily  injury  and 
even  death).” 

DOC  Commissioner  J.  Michael 
Stouffer  fought  to  compel  life  saving  treat- 
ment for  Reid,  seeking  an  injunction  from 
the  Baltimore  City  Circuit  Court.  The 
court  denied  the  injunction  and  the  Com- 
missioner appealed  to  the  Court  of  Special 
Appeals.  The  court  granted  a temporary 
injunction  requiring  continuing  dialysis 
pending  appeal.  The  Commissioner  then 
petitioned  Maryland’s  highest  court,  the 
Court  of  Appeals,  for  a writ  of  certiorari 
and  for  an  injunction.  The  Court  denied 
both  requests. 

The  Court  of  Special  Appeals  af- 
firmed the  circuit  court’s  denial  of  an 


could  have  obtained  the  new  address  of  the 
prison-guard  defendant  with  reasonable 
effort,  “good  cause”  is  shown.  The  matter 
was  remanded  to  determine  if  McNealy 
can  be  located  with  reasonable  effort.  In 
all  other  respects,  the  district  court  was 
affirmed.  See:  Richardson  v.  Johnson,  598 
F.3d  734  (11th  Cir.  2010).  H 


injunction.  See:  Stouffer  v.  Reid,  184 
Md.  App.  268,  965  A.2d  96  (2009).  The 
Commissioner  sought  a second  writ  of 
certiorari.  The  Court  of  Appeals  granted 
the  petition.  See:  Stouffer  v.  Reid,  409  Md. 
44,  972  A.2d  859  (2009). 

The  Court  noted  that  it  had  recog- 
nized in  Mack  v.  Mack,  329  Md.  188,  618 
A.2d  744  (1993),  that  mentally  competent 
adults  have  a common  law  right  to  refuse 
medical  treatment  under  non-emergency 
circumstances.  It  also  recognized  “that 
there  is  considered  decisional  case  law  in 
other  jurisdictions  holding  that  a person’s 
right  to  refuse  treatment  is”  a constitution- 
al right.  Yet,  Mack  was  decided  “under 
the  Maryland  common-law  right  of  a 
competent  adult  to  refuse  treatment.” 

Still,  the  Court  recognized  that  Mack 
held  that  the  right  is  not  absolute,  but 
rather  may  be  overridden  by  countervail- 
ing state  interests.  Therefore,  the  question 
for  the  Court  was  whether  the  Commis- 
sioner presented  sufficient  evidence  of 
countervailing  state  interests  overriding 
Reid’s  decision  to  refuse  treatment.  “May 
the  Commissioner  of  Correction  admin- 
ister life-sustaining  medical  treatment  or 
nutrition  to  an  inmate  over  the  inmate’s 
objection,  where  the  lack  of  treatment 
may  cause  the  inmate’s  death  or  serious 
injury  and  threaten  prison  safety,  security, 
and  good  order?”  asked  the  certiorari 
petition. 

The  Commissioner  advanced  several 
state  interests,  including:  preservation  of 
life;  maintaining  prison  security,  order, 
and  discipline;  maintaining  the  integrity 
of  the  medical  profession;  and  interests 
of  third  parties  and  prevention  of  sui- 
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cide,  each  of  which  had  been  rejected  by 
the  lower  courts.  The  Commissioner’s 
arguments  that  “preservation  of  life”  is  a 
function  of  the  DOC  seems  at  best  ironic 
and  at  worst  hypocritical  given  that  the 
only  state  agency  officially  vested  with 
committing  state  murder  via  the  death 
penalty  is  the  DOC. 

After  an  extensive  analysis,  the  Court 
rejected  the  Commissioner’s  invitation 
to  follow  Polk  County  Sheriff  v.  Iowa 
District  Court  for  Polk  County,  594  NW 
2d  421  (Iowa  1999)  and  Commissioner 
of  Corrections  v.  Myers,  399  NE.2d  452 
(Mass  1979)  and  “conclude  that  the 
State’s  interest  in  the  preservation  of  life 
outweighs  the  inmate’s  right  to  refuse 
medical  treatment.” 


Concerning  the  State’s  interest  in 
maintaining  prison  security  and  discipline, 
the  Court  distinguished  Polk  and  Myers, 
finding  that  “the  evidence  presented  was 
merely  speculative”  and  “did  not  persuade 
the  court  that  correctional  officials’  con- 
clusions were  reasonable  and  supported 
by  the  evidence.” 

The  Court  also  rejected  the  Commis- 
sioner’s “claim  that  the  ethical  integrity  of 
the  medical  profession  has  been  impaired 
by  Reid’s  refusal  to  submit  to  kidney 
dialysis.” 

Finally,  the  Court  rejected  the  Com- 
missioner’s “interests  of  innocent  third 
parties”  and  “the  prevention  of  suicide.” 
In  short,  “the  Commissioner’s  non-specific 
claim  of  preservation  of  life,  safety  and  se- 


curity was  insufficient  to  demonstrate  that 
Reid’s  refusal  of  medical  treatment  would 
cause  a disruption  or  impact  safety  in  the 
institution,  or  endanger  the  ethics  of  the 
medical  profession,”  and  “the  State  has 
not  shown  a valid  penological  interest  in 
compelling  Reid  to  submit  to  dialysis.” 

Reid’s  attorney,  Stewart  Simms,  who 
is  a former  Public  Safety  and  Correctional 
Services  Secretary,  explains  that  Reid  does 
not  need  dialysis.  Reid  has  been  advised 
that  his  decision  is  risky,  says  Simms,  but 
he  is  prepared  to  accept  the  consequences. 
As  this  issue  of  PLN  goes  to  press,  Reid 
is  alive.  See:  Stouffer  v.  Reid,  993  A.2d 
104  (2010).  P 

Source:  Associated  Press 


Iowa  Supreme  Court  Holds  Inmate  Assault  Statute  Only 
Requires  Bodily  Fluids  from  Another  for  Conviction 


The  Supreme  Court  of  Iowa  held  that 
for  a prisoner  to  be  convicted  of  “in- 
mate assault”  in  violation  of  Iowa  Code 
§ 708. 3B  (2005),  there  need  only  be  proof 
that  the  prisoner  caused  a corrections  em- 
ployee to  come  into  contact  with  another 
person’s  blood,  seminal  fluid,  urine  or 
feces.  The  court  rejected  the  argument  that 
such  bodily  fluids  had  to  come  from  the 
prisoner  who  was  charged  with  assaulting 
the  employee. 

Before  the  court  was  the  appeal  of 
Jody  Nolan  McCullah,  who  was  challeng- 
ing his  four-count  conviction  for  assault 
under  § 708. 3B.  McCullah  was  at  the 
Polk  County  Jail  on  April  20,  2007  when 
he  snuck  up  behind  a jail  guard  named 
Harper,  striking  her  on  the  side  of  the 
head.  He  then  began  pushing  buttons 
on  the  control  panel  in  the  second  floor 
control  room. 

An  altercation  ensued  between  Mc- 
Cullah and  jail  guards  Harper,  Rodish, 
Bracelin,  Purscell  and  Vandepol.  All  of 
the  guards  except  Vandepol  were  exposed 
to  blood  from  cuts  received  by  McCallah 
and  Rodish.  At  trial,  the  district  court 
denied  McCullah’s  motion  for  acquittal 
which  argued  there  was  no  proof  that  the 
blood  the  guards  came  into  contact  with 
came  from  him. 

The  state  Supreme  Court  held  that  “a 
conviction  under  section  708. 3B  requires 
proof  beyond  a reasonable  doubt  that  an 
employee  came  into  contact  with  another 
person’s  blood,  seminal  fluid,  urine,  or  feces 
as  a result  of  an  assault  by  an  inmate.”  Since 


Harper,  Bracelin  and  Purscell  came  into 
contact  with  another  person’s  bodily  fluids 
- even  if  was  blood  from  another  guard  - 
McCullah’s  convictions  were  affirmed. 
McCullah’s  conviction  for  assault 


The  prevailing  party  on  appeal  may  be 
denied  costs  when,  in  a court’s  discre- 
tion, taxing  costs  is  deemed  inequitable, 
the  U.S.  Court  of  Appeals  for  the  Second 
Circuit  held  on  November  2,  2009. 

New  York  resident  Richard  Moore 
sued  two  Delaware  County  Deputy  Sher- 
iffs following  a search  of  his  home  that 
turned  up  drugs  and  drug  paraphernalia. 
Criminal  charges  against  Moore  were 
dropped  after  a state  court  suppressed 
the  evidence  found  during  the  search. 
Ultimately,  the  Second  Circuit  determined 
that  while  the  deputies  had  violated 
Moore’s  constitutional  rights  the  law  was 
not  “clearly  established”  at  the  time  of 
the  incident,  thus  entitling  the  deputies 
to  qualified  immunity. 

Following  another  successful  appeal 
by  the  defendants,  the  deputies  moved  for 
costs  pursuant  to  Rule  39  of  the  Federal 
Rules  of  Appellate  Procedure. 

Recognizing  that  “an  award  of  costs 
to  a prevailing  party  is  the  norm  and  not 
the  exception,”  the  Second  Circuit  held  it 
still  had  the  “discretion  to  deny  costs  even 
if  otherwise  taxable.” 


against  Rodish,  however,  was  vacated 
because  there  was  no  proof  that  the  blood 
on  Rodish  was  from  anyone  other  than 
himself.  See:  State  of  Iowa  v.  McCullah, 
787  N.W.2d  90  (Iowa  2010). 


In  exercising  that  discretion  the  ap- 
pellate court  considered  a non-exhaustive 
list  of  factors,  including  “misconduct  by 
a prevailing  party,  the  public  importance 
of  the  case,  the  difficulty  of  the  issues 
presented,”  and  the  losing  party’s  “limited 
financial  resources.” 

In  this  case,  the  Second  Circuit  con- 
cluded that  “equitable  considerations” 
warranted  denying  costs  to  the  deputies. 
The  Court  pointed  to  Moore’s  “meager 
financial  resources”  and  his  “good  faith 
prosecution  of  [his]  claims”  as  reasons  for 
its  decision  to  deny  costs. 

Prisoners  who  lose  on  appeal  and  face 
assessment  of  costs  should  use  similar 
reasoning  to  argue  for  the  denial  of  a 
cost  award  to  the  defendants.  See:  Moore 
v.  The  County  of  Delaware,  586  F.3d  219 
(2d  Cir.  2009).  H 
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Ninth  Circuit  Rules  Prisoners  Not  Required  to 
Include  Legal  Theories  in  Grievances 


The  Ninth  Circuit  Court  of  Appeals 
has  held  that  a prisoner  need  not 
use  legal  terminology  nor  present  legal 
theories  when  exhausting  administrative 
remedies  before  filing  a civil  rights  suit. 

Jermaine  Donte  Griffin,  an  Arizona 
state  prisoner  housed  at  the  Madison  Street 
Jail  in  Maricopa  County,  Arizona,  filed  a 
civil  rights  lawsuit  pursuant  to  42  U.S.C. 
§ 1983  against  Sheriff  Joe  Arpaio  and 
various  jail  employees  alleging  deliberate 
indifference  to  his  serious  medical  needs. 

Griffin  claimed  he  was  taking  medica- 
tion that  “impaired  his  vision  and  depth 
perception,  making  it  difficult  for  him  to 
access  upper  bunks.”  As  a result,  he  fell 
from  the  upper  bunk.  He  “obtained  an 
order  for  a lower  bunk  assignment  from  a 
prison  nurse,”  but  jail  employees  ignored 
the  order  and  again  assigned  him  to  an 
upper  bunk. 

Griffin  grieved  the  upper  bunk  assign- 
ment. Jail  officials  denied  the  grievance, 
noting  the  nurse’s  order  had  resolved  the 
problem.  Griffin  appealed  the  denial  but 
failed  to  mention  that  the  nurse’s  order 
was  being  ignored.  He  lost  the  appeal  and 
then  filed  a civil  rights  lawsuit. 

The  district  court  dismissed  the  suit, 
stating  that  Griffin  had  failed  to  exhaust 
administrative  remedies  because  he  had 
not  alleged  deliberate  indifference  to  his 
serious  medical  needs  - the  legal  basis 
of  his  claims  - in  his  grievance.  Griffin 
appealed. 

The  Ninth  Circuit  noted  that  the  jail’s 
grievance  forms  do  not  require  a pris- 
oner to  state  a legal  basis  for  a grievance; 
instead,  the  forms  instruct  prisoners  to 
give  a brief  description  of  the  complaint 
and  proposed  resolution.  In  dismissing 
Griffin’s  suit,  the  district  court  used  an 
Eleventh  Circuit  standard  requiring  the 
inclusion  in  a grievance  of  all  relevant 
information  about  a prisoner’s  claims. 

However,  the  Second,  Fifth,  Sixth 
and  Tenth  Circuits  all  use  the  standard  set 
forth  in  Strong  v.  David,  297  F.3d  646  (7th 
Cir.  2002)  [PLN,  Oct.  2003,  p.  1 9] . Strong 
held  that  “when  a prison’s  grievance 
procedures  are  silent  or  incomplete  as  to 
factual  specificity,  ‘a  grievance  suffices  if 
it  alerts  the  prison  to  the  nature  of  the 
wrong  for  which  redress  is  sought.’”  This 
aligns  with  the  Supreme  Court’s  holding 
“that  a prison’s  own  procedures  define  the 
contours  of  proper  exhaustion.” 
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The  Ninth  Circuit  adopted  the  Strong 
standard,  holding  that  a “grievance  need 
not  contain  every  fact  necessary  to  prove 
each  element  of  an  eventual  legal  claim. 
The  primary  purpose  of  a grievance  is  to 
alert  the  prison  to  a problem  and  facilitate 
its  resolution,  not  to  lay  groundwork  for 
litigation.” 

Thus,  the  district  court’s  reliance  on 
the  Eleventh  Circuit  standard  was  in  error. 


The  Second  Circuit  Court  of  Appeals 
reversed  a district  court’s  dismissal  of 
the  religious  diet  claims  of  two  New  York 
prisoners  who  practiced  a religious  faith 
called  “Tulukeesh.” 

In  2003,  New  York  prisoner  Tyheem 
Keesh  sought  permission  to  practice  his 
religion,  Tulukeesh.  Prison  officials  said 
he  could  practice  in  his  cell.  He  then  in- 
formed the  chaplain  “that  the  dictates  of 
Tulukeesh  were  set  forth  in  the  book  ‘Holy 
Blackness,’  which  imposed  various  dietary 
obligations  ....  Tulukeesh  also  requires  ... 
members  to  engage  in  sparring,  and  pro- 
hibits them  from  appearing  nude  in  front 
of  non-members.” 

Pursuant  to  DOC  Directive  4202, 
prison  officials  prohibited  Keesh  from 
practicing  in  a group  setting.  He  pro- 
tested, claiming  that  the  ban  on  group 
services  violated  the  rules  of  “Holy  Black- 
ness” and  deprived  him  of  the  right  to 
practice  his  religion.  Keesh  was  allowed 
to  eat  a “religious  alternative”  diet,  which 
included  “non-red-meat  and  non-pork- 
based  meals.” 

Fellow  prisoner  Jesus  Jova  also 
“requested  to  change  his  religious  designa- 
tion to  Tulukeesh,  and  demanded  that  the 
Defendants  accommodate  his  practice  ... 
in  the  same  manner  as  Keesh  ....” 

Between  January  and  July  2004, 
Keesh  and  Jova  wrote  letters  and  filed 
grievances  concerning  the  denial  of  their 
religious  practices  by  prison  officials.  They 
also  alleged  that  they  were  subjected  to 
retaliation. 

In  July  2004,  prison  officials  searched 
their  cells  and  “confiscated  copies  of 
‘Holy  Blackness’  and  materials  show- 
ing that  Keesh,  seeking  to  distribute  the 
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However,  because  Griffin  failed  to  provide 
notice  of  the  jail  employees’  disregard  of 
the  nurse’s  order,  he  failed  to  exhaust  ad- 
ministrative remedies  because  he  did  not 
provide  enough  information  to  alert  jail 
officials  to  the  nature  of  his  problem.  The 
Ninth  Circuit  thus  affirmed  the  dismissal 
of  his  lawsuit  on  that  alternative  basis. 
See:  Griffin  v.  Arpaio,  557  F.3d  1117  (9th 
Cir.  2009).  H 


book,  had  contacted  a self-publishing 
company.”  Both  prisoners  were  disci- 
plined for  violating  rules  that  prohibited 
contraband,  unauthorized  organization, 
solicitation  of  goods,  practicing  martial 
arts  and  sparring.  Keesh  was  told  that 
Directive  4202  prohibits  proselytizing, 
and  that  “his  actions  were  tantamount  to 
proselytization.” 

Keesh  and  Jova  continued  to  file 
grievances  and  request  the  return  of 
their  copies  of  “Holy  Blackness.”  After 
another  cell  search,  Keesh  again  alleged 
retaliation. 

Prison  officials  refused  to  return 
“Holy  Blackness,”  deciding  that  “the  book 
would  remain  with  the  prison  chaplain 
and  Keesh,  Jova,  and  any  other  adherent 
[to  Tulukeesh]  could  seek  permission  to 
read  it.” 

Keesh  and  Jova  again  claimed  “that 
the  tenets  of  Tulukeesh  required  that  they 
eat  only  a complex,  highly  regimented 
non-soybean-based  vegan  diet,  and  that, 
because  the  Defendants  had  not  provided 
one,  they  continued  to  experience  health 
problems.” 

Jova  and  Keesh  sued  in  federal  court 
alleging  several  violations  of  their  rights 
under  the  Constitution  and  the  Religious 
Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA),  42  U.S.C.  § 2000cc,  et  seq. 
The  district  court  granted  summaryjudg- 
ment  to  the  defendants  on  all  claims.  On 
appeal,  the  Second  Circuit  reversed  as  to 
the  plaintiffs’  RLUIPA  dietary  claims. 

The  appellate  court  first  found  that 
Jova  and  Keesh  were  not  provided  the 
proper  summary  judgment  notice,  but 
that  such  error  was  harmless  because  “the 
record  indicates  that  Plaintiffs  were  fully 
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aware  of  the  requirements  of  summary 
judgment.” 

The  Court  of  Appeals  concluded  “that 
the  majority  of  Defendants’  practices  satisfy 
the  ‘least  restrictive  means’  standard”  of 
RLUIPA.  “Directive  4202  strikes  a delicate 
balance  between  respecting  inmates’  de- 
mands to  participate  in  congregational 
activities  while  ensuring  that  those  meetings 


do  not  serve  as  proxies  for  gang  recruit- 
ment or  organization.”  The  denial  of  the 
“demand  to  spar  and  receive  professional 
martial  arts  training  is  the  least  restrictive 
means  of  furthering  Defendants’  compel- 
ling interests  of  safety  and  institutional 
security,”  the  Court  continued. 

The  Second  Circuit  found,  however, 
that  “Plaintiffs’  dietary  demands  present 


a more  complex  issue.”  Since  “the  record 
fails  to  show  that  the  religious  alternative 
menu  ...  is  the  least  restrictive  means  of 
furthering  the  Defendants’  compelling 
interests,”  the  appellate  court  determined 
that  “the  district  court’s  grant  of  summary 
judgment  to  the  Defendants  as  to  this  is- 
sue was  incorrect.”  See:  Java  v.  Smith , 582 
F.3d  410  (2d  Cir.  2009),  cert,  denied. 


North  Carolina  Prisoner  Prevails  in  Claim  Related 
to  Paruresis,  AKA  “Shy  Bladder” 


The  North  Carolina  Department  of 
Correction  (NDOC)  has  agreed  to 
settle  a prisoner’s  lawsuit  that  accused 
NDOC  officials  and  guards  of  exhibit- 
ing deliberate  indifference  to  his  medical 
diagnosis  of  “paruresis.”  The  settlement 
includes  a monetary  payment,  attorney 
fees,  and  a guarantee  of  accommodat- 
ing the  prisoner’s  condition  during  the 
remainder  of  his  incarceration. 

While  at  Scotland  Correctional  Insti- 
tution (SCI),  prisoner  Johnny  Ollis  was 
diagnosed  with  paruresis,  also  known  as 
“shy  bladder,”  which  is  when  “the  suf- 
ferer is  unable  to  urinate  in  the  real  or 
imaginary  presence  of  others.”  Due  to 
this  diagnosis,  SCI  guards  were  ordered 
to  accommodate  Ollis’  medical  condi- 
tion during  drug  testing  procedures  by 
allowing  him  to  use  a dry  cell  to  produce 
a urine  sample. 

Things  went  downhill  when  Ollis  was 
subsequently  transferred  to  Marion  Cor- 
rectional Institution  (MCI).  There,  guards 
ignored  Ollis’  requests  to  produce  a urine 
sample  in  a single  cell,  and  “even  threat- 
ened him  with  punishment”  if  he  could 
not  provide  a sample  on  demand. 

The  failure  of  MCI  guards  to  ac- 
commodate Ollis’  paruresis  “caused  pain 
in  his  bladder  by  straining  to  produce  a 
urine  sample.  This  mental  and  physical 
state  would  last  for  the  duration  of  the 
drug  test  (two  hours)  and  would  not  sub- 
side until  hours  after  Plaintiff  returned  to 
his  cell,”  wrote  Ollis’  attorney,  Mindy  L. 
Vervais.  “The  two  hours  of  abuse  while 
trying  to  submit  to  a drug  test,  and  the 
hours  it  would  take  Plaintiff  to  calm 
down  following  the  test,  did  not  occur 
just  once,  but  on  four  (4)  separate  occa- 
sions while  Plaintiff  was  incarcerated  at 
Marion.” 

This  conduct  occurred  despite  “a 
court  order,  a warning  from  the  Attor- 
ney General’s  office,  doctors’  orders,  and 


Plaintiff’s  own  pleas  for  accommodation” 
of  his  medical  condition.  To  receive  ac- 
commodation while  at  Nash  Correctional 
Institution,  Ollis  intentionally  disobeyed 
guards’  orders  so  he  could  be  placed  in 
segregation  where  he  would  have  a private 
toilet. 

In  a settlement  reached  on  January  7, 
2010,  Ollis  agreed  to  voluntarily  dismiss 


The  Wisconsin  Court  of  Appeals  held 
on  March  3 1 , 20 10  that  civilly  commit- 
ted patients  are  not  entitled  to  minimum 
wage  for  the  work  they  perform. 

Hung  Nam  Tran  and  Eric  L. 
Fankhauser  are  civilly  committed  patients 
confined  at  the  Wisconsin  Resource  Cen- 
ter (WRC)  as  “sexually  violent  persons” 
pursuant  to  Wise.  Stat.,  ch.  980. 

In  2005,  it  was  WRC  policy  to 
compensate  patients  for  the  work  they 
performed,  “consistent  with  current 
Federal  Minimum  Wage”  (FLSA)  laws. 
Following  a January  31,  2007  memoran- 
dum, however,  WRC  Warden  Thomas 
Speech  reduced  the  WRC  patient  wage 
rates  to  below  minimum  wage,  effective 
March  4,  2007. 

On  October  26,  2007,  Tran  and 
Fankhauser  challenged  the  new  pay  policy 
by  filing  a petition  for  a writ  of  certiorari 
in  state  court.  On  April  21, 2009,  the  trial 
court  issued  an  order  quashing  the  writ 
and  dismissing  their  petition. 

The  Wisconsin  Court  of  Appeals  af- 
firmed. Noting  that  the  Seventh  Circuit 
had  resolved  the  same  issue  in  Sanders  v. 
Hayden,  544  F.3d  812  (7th  Cir.  2008),  the 
court  agreed  “with  the  Seventh  Circuit: 
persons  civilly  committed  because  they 
were  sexually  violent  are  not  covered  by  the 


his  civil  rights  action.  The  NDOC  agreed 
to  pay  Ollis  $10,000  plus  $5,000  in  attor- 
ney fees,  amend  its  “Prisons  Drug  Testing 
Policy”  to  allow  two  hours  in  a private 
cell  when  a prisoner  has  paruresis,  and 
ensure  that  Ollis  is  housed  in  a single  cell 
except  in  emergency  situations.  See:  Ollis 
v.  Byrd,  U.S.D.C.  (W.D.  NC),  Case  No. 
l:08-cv-00549-GCM.P 


FLSA.”  The  Seventh  Circuit  had  noted  in 
Hayden  that  “The  reason  the  FLSA  con- 
tains no  express  exception  for  prisoners  is 
probably  that  the  idea  was  too  outlandish 
to  occur  to  anyone  when  the  legislation  was 
under  consideration  by  Congress,”  citing 
Bennett  v.  Frank,  395  F.3d  409  (7th  Cir. 
2005)  [ PLN , April  2006,  p.40]. 

Additionally,  the  appellate  court 
found  the  legislative  history  of  Wisconsin’s 
statutes  defeated  the  plaintiffs’  arguments, 
and  “Tran  and  Fankhauser  point  to  noth- 
ing that  demonstrates  that  Warden  Speech 
could  not  act  in  his  capacity  as  warden  to 
change  policy  and  procedure.”  Finally,  the 
court  denied  the  plaintiffs’  substantive  due 
process  claim,  concluding  that  they  failed 
to  establish  the  deprivation  of  a protected 
liberty  or  property  interest.  See:  State  of 
Wisconsin  ex  rel  Hung  Nam  Tran  and  Eric 
L.  Fankhauser  v.  Speech,  324  Wis.2d  567, 
782  N.W.2d  106  (Wis.App.  2010).  P 
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Arizona:  Corrections  Corp.  of  Amer- 
ica officials  announced  on  December  24, 
2010  that  they  had  identified  43  prisoners 
who  were  involved  in  a riot  a day  earlier  at 
CCA’s  Red  Rock  Correctional  Facility  near 
Eloy.  The  prisoners,  all  from  California, 
were  placed  in  administrative  segregation 
pending  an  investigation.  Ten  prisoners 
were  injured  during  the  riot  and  seven  were 
taken  to  outside  hospitals  for  medical  treat- 
ment. CCA  employees  used  pepper  spray 
to  regain  control  during  the  disturbance; 
no  staff  members  were  injured. 

California:  Former  San  Diego  jail 
guard  Matthew  Gutierrez,  34,  who  worked 
at  the  Metropolitan  Correctional  Center, 
was  sentenced  on  January  18,  2011  to  15 
months  in  federal  prison.  Gutierrez  had 
arranged  to  purchase  around  11  ounces 
of  cocaine  from  a confidential  informant. 
He  had  pleaded  guilty  to  the  charge  last 
November. 

California:  On  January  24, 2011,  about 
1,000  prisoners  at  the  California  Men’s 
Colony  protested  prison  policies  by  refusing 
to  eat  meals  served  at  the  facility.  Reportedly, 
90%  of  the  prisoners  in  a housing  unit  refused 
to  go  to  the  chow  hall  to  eat,  though  they 
were  still  buying  food  from  the  prison  com- 
missary. The  policies  that  led  to  the  peaceful 
no-meals  protest  included  the  implementa- 
tion of  “rolling  lockdowns,”  where  prisoners 
are  confined  to  their  cells  for  8 hours  every 
other  day,  and  visitation  policies.  The  rolling 
lockdowns  resulted  from  a statewide  effort 
to  reduce  prison  staff  overtime  costs  due  to 
California’s  budget  crisis. 

Florida:  A federal  prison  guard 
employed  at  the  Coleman  Federal  Cor- 
rectional Complex  in  Sumter  County  was 
jailed  in  January  2011  after  thousands  of 
child  porn  images  and  videos  were  found 
on  his  home  computer.  Ronnie  Young, 
43,  was  charged  with  50  counts  of  pos- 
session of  child  pornography  with  intent 
to  distribute  after  detectives  traced  child 
porn  file  transfers  to  his  IP  address.  Young 
was  held  at  the  Marion  County  Jail  on 
$500,000  bond. 

Florida:  In  January  2011,  federal 
prisoner  Wo  ‘Se  Piankhi-Shabaka  was 
killed  by  another  prisoner  in  the  USP 
II  at  the  Coleman  Federal  Correctional 
Complex.  Piankhi-Shabaka  was  serving 
a life  sentence;  the  other  prisoner  accused 
of  murdering  him  was  not  identified.  The 
facility  was  placed  on  lockdown  while  the 
FBI  investigated  the  incident.  This  was  the 
second  death  in  a month  at  the  federal  pris- 
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News  in  Brief: 

on;  prisoner  Miguel  Jimenez  was  stabbed 
to  death  in  the  recreation  yard  of  USP  I at 
Coleman  on  December  18,  2010. 

Illinois:  Franesiour  B.  Kemache- 
Webster,  incarcerated  at  the  federal  prison 
in  Marion,  has  been  accused  of  using 
the  Bureau  of  Prisons’  email  system  for 
prisoners,  known  as  TRULINCS,  to  have 
inappropriate  conversations  with  an  un- 
derage girl.  Kemache- Webster,  50,  used 
emails  to  share  sexually-oriented  messages 
with  the  girl  and  said  he  planned  to  im- 
pregnate her  after  he  was  released.  Emails 
sent  via  TRULINCS  are  monitored  by 
prison  staff,  and  Kemache -Webster  was 
indicted  in  September  2010  on  a felony 
charge  of  enticement  of  a minor  to  engage 
in  sexual  activity.  He  also  was  prohibited 
from  contacting  the  girl  after  he  reportedly 
“threatened  her  with  harm”  if  she  did  not 
deny  the  allegations  in  the  indictment. 

Indiana:  When  Dontas  R.  Marshall, 
41,  reported  to  jail  after  he  was  sentenced 
to  10  years  for  possession  of  cocaine,  he 
brought  something  with  him  to  make  his 
time  behind  bars  more  bearable.  Guards 
found  15  marijuana  joints  sewn  into  Mar- 
shall’s underwear  when  he  turned  himself 
in  at  the  Clark  County  Jail  on  January  5, 
2011.  “He  checked  in  here  to  serve  a sen- 
tence, so  he  knew  he  was  going  to  be  here 
for  a while,”  said  Clark  County  Sheriff 
Danny  Rodden.  Marshall  now  faces  new 
charges  of  felony  trafficking  and  misde- 
meanor marijuana  possession. 

Indiana:  On  January  27, 2011,  Wayne 
County  jail  guard  Steven  M.  Frame,  31, 
was  jailed  on  felony  charges  of  sexual 
misconduct  and  official  misconduct, 
stemming  from  claims  that  he  had  sex 
with  two  female  prisoners  in  August  and 
September  2010.  Frame,  who  worked  third 
shift,  allegedly  entered  a cell  shared  by  the 
prisoners  and  had  sex  with  them;  he  also 
allegedly  asked  them  to  flash  their  breasts 
while  he  was  making  rounds  at  the  jail. 
One  of  the  prisoners  said  the  sex  acts  were 
in  exchange  for  Frame  bringing  in  contra- 
band, though  he  did  not  do  so.  The  two 
female  prisoners  later  informed  transport 
guards  about  the  sexual  encounters  when 
they  were  being  transferred  to  another 
facility.  Frame,  the  son  of  Wayne  County 
Chief  Deputy  Mike  Frame,  was  released 
on  $10,000  bond. 

Kentucky:  The  arrest  of  Antoine 
Banks  in  February  2011  explains  why 
some  guards  inspect  prisoners’  foreskins 
during  strip  searches.  Banks  was  found 
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with  a small  bag  of  suspected  cocaine  in 
his  underwear  during  a pat-down  search 
following  his  arrest  on  drug  charges.  A 
subsequent  strip  search  revealed  another 
small  bag  of  crack  cocaine  hidden  in  his 
foreskin.  Banks  is  now  facing  additional 
charges  of  trafficking  a controlled  sub- 
stance and  promoting  contraband. 

Maryland:  Hannah  Wheeling,  65,  a 
teacher  at  the  Cheltenham  Youth  Facil- 
ity in  Prince  George’s  County,  was  found 
dead  at  the  juvenile  detention  center  in 
February  2010.  She  had  been  choked, 
beaten  and  sexually  assaulted.  Accord- 
ing to  a 27-page  report  by  the  Maryland 
Juvenile  Justice  Monitoring  Unit  released 
in  October  2010,  “multiple  systemic 
security  failures”  resulted  in  Wheeling’s 
death.  The  report  cited  confusing  poli- 
cies, lack  of  security  equipment,  chronic 
staffing  shortages  and  fatigue  among 
overworked  employees  as  contributing 
factors  to  “a  dangerous  environment”  at 
Cheltenham.  Two  employees  were  fired, 
two  were  suspended,  one  administrator 
was  demoted  and  other  staff  members 
were  reprimanded.  A 13-year-old  boy 
held  at  the  facility  has  been  charged  with 
homicide  and  attempted  rape  in  connec- 
tion with  Wheeling’s  murder. 

Mexico:  Continuing  a trend  of  deadly 
incidents  in  Mexican  prisons,  1 1 prisoners 
were  killed  during  a riot  at  a facility  in  the  city 
of  Gomez  Palacio  in  Durango  on  January 
11,  2011.  Also,  according  to  news  reports, 
two  attorneys  who  worked  at  the  prison  were 
found  shot  to  death,  though  it  was  unclear  if 
the  incidents  were  related.  Mexico’s  prisons 
are  severely  overcrowded  due  to  a govern- 
ment crackdown  on  drug  cartels,  which  had 
led  to  high  levels  of  violence. 

Montana:  On  January  28,  2011, 
Cascade  County  detention  officer  Steven 
Patrick  was  arrested  on  a felony  charge  of 
using  excessive  force  on  a prisoner.  “It’s  one 
incident  where  it’s  alleged  that  he  assaulted 
an  inmate,”  stated  Sheriff’s  Office  Com- 
mander Dan  O’Fallon.  Patrick  is  accused 
of  punching  prisoner  William  Anderson  in 
the  face  in  November  2010.  Anderson  al- 
legedly spat  on  Patrick,  which  precipitated 
the  punching  incident.  It  reportedly  took 
five  guards  and  a stun  gun  to  subdue  An- 
derson, who  was  described  as  “unruly.” 

Montana:  A former  Aramark  con- 
tract employee  at  the  Cascade  County 
Detention  Center  pleaded  not  guilty 
on  January  27,  2011  to  charges  that  she 
had  sex  with  a prisoner.  Rebecca  Rose 
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News  in  Brief  (cont.) 


Oregon:  Amanda  M.  Colmenero,  22, 
was  found  unconscious  in  a holding  cell 
at  the  Coos  County  Jail  on  September  21, 
2010.  She  was  transported  to  a local  hospital 
where  two  containers  of  a substance  believed 
to  be  methamphetamine  were  found  in  her 
vagina.  One  of  the  containers  had  apparently 
ruptured,  leading  to  an  overdose.  Colmenero 
was  hospitalized  in  critical  condition. 

Pennsylvania:  On  January  20,  2011 
the  Third  Circuit  Court  of  Appeals  ruled 
against  prisoner  Daniel  Goodson,  who 
had  appealed  the  dismissal  of  his  lawsuit 
against  Kim,  Kourtney  and  Khloe  Kar- 
dashian,  socialites  and  T.V.  personalities. 
Goodson  had  claimed  that  the  behavior 


of  the  Kardashian  sisters  in  their  shows 
“Keeping  Up  with  the  Kardashians” 
and  “Kourtney  & Khloe  Take  Miami” 
caused  him  “extreme  emotional  distress.” 
However,  the  appellate  court  held  that  the 
Kardashians’  conduct  was  “simply  not 
sufficiently  outrageous”  to  support  Good- 
son’s  claims  of  negligence  and  intentional 
infliction  of  emotional  distress. 

United  Kingdom:  In  January  2011, 
three  prison  guards  at  HMP  Downview, 
a women’s  facility  in  Surrey,  were  charged 
with  having  sex  with  nine  prisoners  between 
2006  and  2010.  Guards  Russell  Thorne,  Si- 
mon Dykes  and  Christopher  Bevan  pleaded 
not  guilty  to  charges  of  misconduct  in  public 
office.  They  were  suspended  from  duty,  and 
are  scheduled  to  go  to  trial  in  June  2011. 
The  Guildford  Crown  Court  suppressed  the 


names  of  the  prisoners  whom  the  guards  are 
accused  of  victimizing. 

Utah:  According  to  an  online  booking 
record,  complete  with  photo,  the  cartoon 
character  Yogi  Bear  was  busted  in  Provo, 
Utah  on  February  22,  2011.  The  fictional 
bear  was  apparently  arrested  on  charges 
that  included  fishing  without  a license  and 
an  immigration  offense.  The  arrest  record 
and  mug  shot  of  Yogi  were  the  result  of  a 
training  or  testing  exercise  involving  the 
online  booking  site  maintained  by  the 
Utah  County  Sheriff’s  Office.  The  previ- 
ous week,  the  Escambia  County  Sheriff’s 
Office  in  Florida  had  posted  a mugshot 
of  a KFC  doubledown  sandwich  on 
its  booking  page,  with  a description  of 
“Dummy  Inmate”  - also  apparently  for 
testing  purposes.  P 


Other  Resources 


ACLU National  Prison  Project 

Handles  state  and  federal  conditions  of  con- 
finement claims  affecting  large  numbers  of 
prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP  Journal 
and  the  online  Prisoners’  Assistance  Directory. 
Contact:  ACLU  NPP,  915  15th  St.  NW,  7th  Fl„ 
Washington,  DC  20005  (202)  393-4930.  www. 
aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  International, 
5 Penn  Plaza,  New  York  NY  10001  (212)  807- 
8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  information 
related  to  HIV  - contact  them  if  you  are  not 
receiving  proper  HIV  medication  or  are  denied 
access  to  programs  due  to  HIV  status.  Contact: 
CHJ,  8235  Santa  Monica  Blvd.  #214,  West 
Hollywood,  CA  90046.  HIV  Hotline:  (323) 
822-3838  (collect  calls  from  prisoners  OK). 
www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incarceration. 
Provides  resources  in  three  areas:  education, 
family  reunification,  and  services  for  incarcer- 
ated parents  and  their  children.  Contact:  CCIP, 
P.O.  Box  41-286,  Eagle  Rock,  CA  90041  (626) 
449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with  of- 
fices in  California,  New  York  and  New  Orleans. 
Publishes  The  Abolitionist  newsletter.  Contact: 
Critical  Resistance,  1904  Franklin  Street  #504, 
Oakland,  CA  94612  (510)  444-0484.  www. 
criticalresistance.org 


Family  & Corrections  Network 

Primarily  provides  online  resources  for  families 
of  prisoners  related  to  parenting,  children  of  pris- 
oners, prison  visitation,  mothers  and  fathers  in 
prison,  etc.  Contact:  F&CN,  93  Old  York  Road, 
Suite  1 #510,  Jenkintown,  PA  19046  (215)  576- 
1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families  Against 
Mandatory  Minimums),  which  includes  info 
about  injustices  resulting  from  mandatory  mini- 
mum laws  with  an  emphasis  on  federal  laws.  $10 
yr  for  prisoners.  Contact:  FAMM,  1612  K Street 
NW  #700,  Washington,  DC  20006  (202)  822- 
6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication  for 
prisoners  that  deals  with  criminal  justice  issues. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd. , Long  Island  City,  NY  1 1 1 0 1 (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  prison- 
ers whose  cases  involve  DNA  evidence  and  are 
at  the  post-conviction  appeal  stage.  Maintains  an 
online  list  of  state-by-state  innocence  projects. 
Contact:  Innocence  Project,  100  Fifth  Avenue, 
3rd  FI.,  New  York,  NY  10011  (212)  364-5340. 
www.innocenceproject.org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213)  384- 
1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print  maga- 
zine, Justice  Denied  continues  to  provide  the 
most  comprehensive  coverage  of  wrongful 
convictions  and  how  and  why  they  occur. 

Their  content  is  available  online  at  www. 
justicedenied.org,  and  includes  all  back  issues 
of  the  Justice  Denied  magazine  and  a database 
of  more  than  3,000  wrongly  convicted  people. 
Contact:  Justice  Denied,  P.O.  Box  68911, 
Seattle,  WA  98168. 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates 
for  rehabilitative  opportunities  for  prisoners 
and  less  reliance  on  incarceration.  Publishes 
the  CURE  Newsletter.  Contact:  CURE,  P.O. 
Box  2310,  National  Capitol  Station,  Wash- 
ington, DC  20013  (202)  789-2126.  www. 
curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four  times 
a year,  which  reports  on  drug  war-related  is- 
sues, releasing  prisoners  of  the  drug  war,  and 
restoring  civil  rights.  Yr  sub:  $6  for  prisoners, 
$25  all  others.  Contact:  November  Coalition, 
282  West  Astor,  Colville,  WA  99114  (509)  684- 
1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  newsletter 
that  reports  on  criminal  justice  issues  in  OR, 
WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr  prisoner, 
$15  all  others.  Contact:  PSJ,  P.O.  Box  40085, 
Portland,  OR  97240  (503)  335-8449.  www. 
safetyandjustice.org 
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Fill  in  Hie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  die  Total  on  die  Order  Fonn  on  die  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  odier  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1 026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  clock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Haulers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term isolation  in  control  units,  and  more.  1003  

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues  P 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  P 
follow,  exercises  to  perform,  and  a bibliography.  1031  I 

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses  \~ 
proven,  effective  means  of  crime  prevention.  1019  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin 
Books,  368  pages.  $16.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind  r~ 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  |__| 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  — 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  |__| 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews, 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  drug  trafficking.  1014  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $19.00.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events  P 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews  P 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  P 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
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Nationwide  PLN  Survey  Examines  Prison  Phone  Contracts,  Kickbacks 


An  exhaustive  analysis  of  prison  phone 
contracts  nationwide  has  revealed 
that  with  only  limited  exceptions,  tele- 
phone service  providers  offer  lucrative 
kickbacks  (politely  termed  “commis- 
sions”) to  state  contracting  agencies 
- amounting  on  average  to  42%  of  gross 
revenues  from  prisoners’  phone  calls  - in 
order  to  obtain  exclusive,  monopolistic 
contracts  for  prison  phone  services. 

These  contracts  are  priced  not  only 
to  unjustly  enrich  the  telephone  compa- 
nies by  charging  much  higher  rates  than 
those  paid  by  the  general  public,  but  are 
further  inflated  to  cover  the  commission 
payments,  which  suck  over  $152  million 
per  year  out  of  the  pockets  of  prisoners’ 
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by  John  E.  Dannenberg 

families  - who  are  the  overwhelming  re- 
cipients of  prison  phone  calls.  Averaging 
a 42%  kickback  nationwide,  this  indicates 
that  the  phone  market  in  state  prison  sys- 
tems is  worth  more  than  an  estimated  $362 
million  annually  in  gross  revenue. 

In  a research  task  never  before  ac- 
complished, Prison  Legal  News,  using 
public  records  laws,  secured  prison  phone 
contract  information  from  all  50  states 
(compiled  in  2008-2009  and  representing 
data  from  2007-2008).  The  initial  survey 
was  conducted  by  PLN  contributing  writ- 
er Mike  Rigby,  with  follow-up  research  by 
PLN  associate  editor  Alex  Friedmann. 

The  phone  contracts  were  reviewed 
to  determine  the  service  provider;  the 
kickback  percentage;  the  annual  dollar 
amount  of  the  kickbacks;  and  the  rates 
charged  for  local  calls,  intrastate  calls 
(within  a state  based  on  calls  from  one  Lo- 
cal Access  and  Transport  Area  to  another, 
known  as  interLATA),  and  interstate  calls 
(long  distance  between  states).  To  simplify 
this  survey,  only  collect  call  and  daytime 
rates  were  analyzed. 

Around  30  states  allow  discounted 
debit  and/or  prepaid  collect  calls,  which 
provide  lower  prison  phone  rates  (much 
lower  in  some  cases).  However,  since  other 
states  don’t  offer  such  options  and  not  all 
prisoners  or  their  families  have  access  to 
debit  or  prepaid  accounts,  only  collect 
calls  - which  are  available  in  all  prison 
systems  except  Iowa’s  - were  compared. 
Also,  while  telephone  companies  some- 
times provide  reduced  rates  for  evening 
and  nighttime  calls,  many  prisoners  don’t 
have  the  luxury  of  scheduling  phone  calls 
during  those  time  periods. 

Lastly,  it  should  be  noted  that  more 
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recent  phone  rates  may  now  be  in  effect  due 
to  new  contract  awards  or  renewals,  and 
while  data  was  obtained  from  all  50  states, 
it  was  not  complete  for  each  category.  See 
the  chart  accompanying  this  article  for  a 
breakdown  of  the  data  obtained. 

PLN  has  previously  reported  on  the 
egregious  nature  of  exorbitant  prison 
phone  rates,  notably  in  our  January  2007 
cover  story,  “Ex-Communication:  Com- 
petition and  Collusion  in  the  U.S.  Prison 
Telephone  Industry,”  by  University  of 
Michigan  professor  Steven  Jackson. 

How  Are  Phone  Rates  Regulated? 

Domestic  phone  calls  are  generally 
divided  into  three  categories:  local,  intra- 
state and  interstate.  The  rates  charged  for 
these  calls  depend  on  several  factors  and 
are  regulated  by  different  authorities.  Lo- 
cal calls  are  usually  flat -rate  within  a small 
area  around  the  call’s  originating  location; 
e.g.,  within  the  same  city. 

Local  and  intrastate  calls  are  often 
regulated  by  state  public  utility  or  ser- 
vice commissions,  which  set  rate  caps. 
These  caps  are  negotiated  to  allow  phone 
companies  to  recover  capital  costs  in  a 
reasonable  time  frame  while  also  satisfying 
requirements  levied  by  the  state.  The  latter 
include  subsidizing  low-income  phone  us- 
ers, providing  emergency  communications 
for  state  agencies,  and  providing  required 
phone  coverage  (such  as  emergency- 
reporting phone  booths  along  major 
highways).  Obviously,  some  of  these  state- 
mandated  requirements  are  not  in  and  of 
themselves  profitable,  so  negotiation  of 
rate  structures  includes  recouping  these 
otherwise  nonrecoverable  costs. 

At  the  interstate  level,  phone  com- 
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panies  are  also  regulated  by  the  Federal 
Communications  Commission  (FCC). 
The  FCC  oversees  rate  structures  across 
state  lines,  provides  for  an  orderly  inte- 
gration of  smaller  telephone  companies 
into  the  national  phone  network,  and  is 
responsible  for  implementing  the  Tele- 
communications Act  of  1996. 

These  regulatory  agencies  are  neces- 
sary to  prevent  one  large  company  from 
forming  a monopoly  and  price  gouging 
the  public  with  unreasonably  high  phone 
rates.  However,  such  monopolies  are  only 
prohibited  in  the  non-prison  market. 
Prison  phone  service  providers  are  free 
to  bid  on  contracts  at  the  maximum  rates 
allowed  by  regulatory  agencies,  and  upon 
winning  such  bids  are  effectively  granted 
a monopoly  on  phone  services  within  a 
given  prison  or  jail  system. 

The  Prison  Phone  Bidding  Process 

Prisons  and  jails  present  unique 
cost  factors  to  telephone  service  pro- 
viders. Such  factors  include  physically 
secure  phones  (i.e.,  no  readily  removable 
parts);  extensive  monitoring  and  record- 
ing capabilities,  including  the  ability  to 
archive  phone  calls  for  later  review  by 
investigators;  and  difficult  access  to  the 
prison-based  equipment  for  servicing. 

Some  of  these  requirements,  especial- 
ly the  monitoring,  recording  and  archiving 
aspects,  are  not  unique  to  prisons  and  are 
routinely  provided  to  corporate  America’s 
call  and  customer  service  centers.  Natural- 
ly, telephone  companies  should  be  allowed 
to  build  into  their  charged  rate  structure 
the  recovery  of  capital  and  operating  costs 
for  such  expenses. 

But  that  simple  logic  does  not  control 
the  cost  of  prison  phone  rates.  What  does 
control  the  rates?  Pure,  unabated  greed 
by  both  the  phone  companies  and  the 
contracting  agencies  (e.g.,  state  prison 
systems,  county  jails  and  private  prison 
companies). 

The  bidding  process  for  prison  phone 
contracts  typically  begins  with  a request 
for  proposal  (RFP)  - a document  that  out- 
lines the  number  of  phones,  locations  and 
technical  performance  standards  required 
by  the  contracting  agency.  The  latter 
include  minimum  “down  time”  specifica- 
tions, frequency  of  servicing,  estimated 
usage,  and  (in  most  but  not  all  cases)  audit 
provisions.  From  the  RFP,  telephone  com- 
panies can  determine  their  cost  exposure 


when  making  bids.  But  that  is  not  what 
guides  their  bid  price  or  determines  the 
winning  bidder  in  most  cases. 

With  very  few  exceptions,  prison 
phone  contracts  contain  kickback  provi- 
sions whereby  the  service  provider  agrees 
to  pay  “commissions”  to  the  contracting 
agency  based  on  a percentage  of  the  gross 
revenue  generated  by  prisoners’  phone 
calls.  These  kickbacks  are  not  insignifi- 
cant. At  more  than  $152  million  per  year 
nationwide  for  state  prison  systems  alone, 
the  commissions  dwarf  all  other  consider- 
ations and  are  a controlling  factor  when 
awarding  prison  phone  contracts. 

For  example,  when  Louisiana  issued 
an  RFP  for  prison  phone  services  in  2001, 
it  specified  that  “[t]he  maximum  points, 
sixty  (60)  ...  shall  be  awarded  to  the  bid- 
der who  bids  the  highest  percentage  of 
compensation  ...,”  and  that  “[t]he  State 
desires  that  the  bidder’s  compensation 
percentages  ...  be  as  high  as  possible.” 

When  the  Alaska  Dept,  of  Correc- 
tions (DOC)  issued  an  RFP  in  2007, 
bidders  were  rated  on  a point  system  with 
60%  of  the  evaluation  points  assigned 
to  cost.  The  RFP  explicitly  stated  that 
“[t]he  cost  proposal  providing  the  largest 
percentage  of  generated  revenues ...  to  the 
state  will  receive  the  maximum  number 
of  points  allocated  to  cost.”  That  is,  the 
most  important  evaluation  criterion  was 
the  commission  rate. 

Prison  phone  service  kickbacks  average 
42%  nationwide  among  states  that  accept 
commissions,  and  in  some  cases  reach  60% 
or  more.  Put  into  simple  terms,  up  to  60%  of 
what  prisoners’  families  pay  to  receive  phone 
calls  from  their  incarcerated  loved  ones  has 
absolutely  nothing  to  do  with  the  cost  of  the 
phone  service  provided.  The  kickbacks  are 
not  controlled  by  state  or  federal  regulatory 
agencies,  and  the  only  limit  on  the  maximum 
rate  for  prison  phone  calls  is  the  top  rate 
permitted  by  such  agencies  or  by  the  phone 
service  contract  itself. 

It  should  come  as  no  surprise,  then, 
that  many  prison  phone  contracts  result 
in  very  high  rates,  with  enough  profit  left 
over  after  recouping  all  of  the  phone  com- 
pany’s costs  to  permit  up  to  60%  of  the 
gross  revenue  to  be  paid  to  the  contract- 
ing agency.  The  kickback  rates  are  listed 
in  the  chart  accompanying  this  article,  as 
are  the  dollar  amounts  of  the  commissions 
received  in  2007-2008. 

Some  prison  officials  have  denied  that 
kickbacks  influence  their  decision  when 
contracting  for  prison  phone  services. 
“There  are  complaints  due  to  the  rates,” 
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said  Nevada  DOC  spokesman  Greg  Smith 
in  2008,  after  the  DOC  entered  into  a new 
phone  contract  with  Embarq.  “A  lot  of 
families  do  complain  that  it’s  expensive, 
but  it’s  an  intricate  system,  it’s  not  cheap.... 
We  didn’t  negotiate  this  [contract]  to  cre- 
ate more  revenue  for  us.” 

However,  when  responding  to  the 
RFP  for  Nevada’s  prison  phone  contract, 
Embarq  had  presented  three  options: 
base  rates,  lower  rates  and  higher  rates. 
The  lower  rate  option  included  a smaller 
kickback  (41.5%)  and  lower  guaranteed 
minimum  commission  ($1.36  million 
per  year).  Instead,  the  Nevada  DOC 
selected  the  company’s  higher  rate  op- 
tion, which  provided  a 54.2%  kickback 
and  guaranteed  minimum  annual  com- 
mission payment  of  $2.4  million,  even 
though  this  resulted  in  higher  local  and 
interstate  phone  rates  for  prisoners  and 
their  families. 

So  despite  protestations  by  prison 
officials,  sometimes  they  do  in  fact  nego- 
tiate contracts  specifically  to  create  more 
revenue.  This  was  explicitly  acknowledged 
in  an  RFP  for  prison  phone  services  in 
Alabama.  According  to  a March  13, 2007 
memo  from  the  state’s  Department  of  Fi- 
nance, the  RFP  “proposed  to  award  what 
amounts  to  an  ‘exclusive  franchise’  to  the 
successful  bidder  based  on  the  highest 
commission  rate  paid  to  the  State  on  rev- 
enues received  from  users  of  the  [prison] 
pay  phones.”  It  is  likely  no  coincidence 
that  Alabama  has  one  of  the  highest  com- 
mission rates  - 61.5%. 

The  History  Behind  Kickback 
Commissions 

The  prison  phone  service  market  re- 
mained an  exclusive  monopoly  of  AT&T 
until  1984,  when  it  was  thrown  wide  open 


with  AT&T’s  breakup  under  a settlement 
in  an  antitrust  action  brought  by  the  U.S. 
Department  of  Justice.  In  1989,  MCI  in- 
troduced its  “Maximum  Security”  service, 
part  of  a larger  concerted  push  into  the 
government  and  institutional  markets.  By 
1995  MCI  held  monopoly  or  near-monop- 
oly  contracts  for  prison  phone  services  in 
California,  Ohio,  Connecticut,  Virginia, 
Wisconsin,  Missouri  and  Kentucky  (MCI 
merged  with  WorldCom  in  1998). 

Other  companies  had  their  own 
“locked-in”  contracts.  The  reorganized 
AT&T  Prisoner  Services  Division  man- 
aged to  hold  on  to  prison  phone  contracts 
in  New  Jersey,  Pennsylvania,  Michigan, 
New  Mexico,  Mississippi  and  Washing- 
ton, followed  by  phone  companies  GTE 
(in  Washington  DC,  Hawaii,  Indiana 
and  parts  of  Michigan);  Sprint  (sharing 
Michigan  and  also  in  Nevada);  and  US 
West  (in  New  Mexico,  Idaho,  Oregon, 
South  Dakota  and  Nebraska). 

By  the  mid-1990s,  this  new  com- 
petition had  driven  prison  phone  rates 
- spurred  by  higher  kickback  commis- 
sions to  win  contracts  - to  new  heights. 
According  to  an  American  Correctional 
Association  (ACA)  survey  published 
in  1995,  nearly  90%  of  prison  and  jail 
systems  nationwide  received  a portion  of 
the  profits  derived  from  calls  placed  by 
prisoners,  ranging  from  10-55%  of  gross 
revenues. 

For  states  struggling  to  keep  up  with  the 
costs  of  exploding  prison  populations,  these 
kickback  payments  represented  a welcome 
and  multi-million  dollar  source  of  income. 
According  to  the  1995  ACA  survey,  based 
on  self-reports,  Ohio  was  making  $21  mil- 
lion a year  in  prison  phone  commissions 
(more  recently  it  took  in  only  $14.5  million 
based  on  PLfSfs  research),  while  New  York 
brought  in  $1 5 million,  California  $9  million 
(more  recently  $19.5  million  in  2007-2008), 
Florida  $8.2  million  (more  recently  $3  mil- 


lion), and  Michigan  $7.5  million  (more 
recently  $10.2  million  before  phasing  out 
kickbacks  in  August  2008). 

According  to  the  ACA,  32  state 
prison  systems  plus  24  city  and  county 
jails  - a fraction  of  the  national  total  - 
reported  phone  commission  payments  in 
1994  totaling  over  $100  million.  The  more 
recent  total  was  $152.44  million  from  43 
of  the  44  states  that  received  prison  phone 
revenue  at  the  time  of  PLIfs  survey  (Ari- 
zona claimed  it  did  not  track  commission 
payments). 

Since  the  survey,  one  additional  state 
no  longer  accepts  prison  phone  kickbacks: 
California.  Thus,  the  nationwide  total  for 
commission  revenue  has  since  decreased 
by  $19.5  million  per  year  based  on  Cali- 
fornia’s 2007-2008  commission  income 
(the  state’s  kickback  was  phased  out  from 
a flat  $26  million  prior  to  August  2007  to 
$19.5  million  in  2007-2008,  $13  million  in 
2008-2009,  $6.5  million  in  2009-2010  and 
zero  in  FY  2010-2011). 

Notably,  however,  the  kickback  com- 
mission data  reported  by  state  prison 
systems  still  vastly  undervalues  the 
prison  phone  service  market,  as  it  does 
not  include  jails,  the  federal  prison  system, 
private  prisons  or  immigration  detention 
facilities. 

By  2000,  the  commission  rates  for 
prison  phone  contracts  had  soared  to  new 
heights,  with  California  at  44%,  Georgia 
46%,  South  Carolina  48%,  Illinois,  Ohio 
and  Pennsylvania  at  50%,  Indiana  53%, 
Florida  57%,  and  a national  high  in  New 
York  at  60%  (reduced  in  2001  to  57.5%). 
Ten  states  were  raking  in  $10  million  or 
more  per  year  from  prisoner  calls,  with 
California,  New  York  and  the  federal 
Bureau  of  Prisons  leading  the  way  with 
over  $20  million  each  in  annual  kickbacks. 
Such  patterns  were  broadly  if  unevenly 
replicated  at  the  local  level,  with  city  and 
county  jails  entering  into  similar  commis- 
sion-based phone  contracts. 

According  to  PLIP s research,  as  of 
2008  more  than  half  of  the  states  that 
reported  their  kickback  percentage  were 
receiving  commissions  of  at  least  40%, 
including  thirteen  that  reaped  50%  or 
more.  The  Idaho  DOC  uses  a commission 
structure  that  includes  a per-call  kickback 
ranging  from  $1.75  per  collect  call  to  $2.25 
per  debit  call,  which  is  “not  affected  by 
...  the  length  of  call  or  whether  the  call 
is  local  or  long  distance.”  This  flat  per- 
call  commission  translates  to  an  effective 
kickback  rate  of  10.5%  to  66.1%  based 
on  a 15-minute  call.  Several  states  have 
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increased  their  commission  rates  in  recent 
years,  including  Vermont  and  Wyoming. 

The  emphasis  on  kickback  commis- 
sions correlates  to  a lack  of  competition  in 
the  prison  phone  industry.  If  competition 
truly  existed,  prison  phone  rates  would 
gravitate  towards  a relatively  consistent 
level  as  phone  companies  vie  with  com- 
petitors to  obtain  contracts.  Businesses 
in  the  non-prison  market  must  be  price 
competitive,  which  benefits  consumers. 
But  that  hasn’t  happened  in  the  prison 
phone  market;  the  phone  rates  in  the  chart 
accompanying  this  article  are  enormously 
varied  across  the  national  map,  with  high 
rates  in  some  states  and  lower  rates  in 
others. 

This  is  because  prison  phone  compa- 
nies don’t  “compete”  in  the  usual  sense. 
They  don’t  have  to  offer  lower  phone 
rates  to  match  those  of  their  competitors, 
as  prison  phone  contracts  typically  are 
based  on  the  highest  commission  paid, 
not  the  lowest  phone  rates.  Free  market 
competition  is  thus  largely  absent  in  the 
prison  phone  industry,  at  least  from  the 
perspective  of  the  consumer  - mainly 
prisoners’  families. 

As  stated  in  an  efficiency  analysis  of 
prison  phone  contracts  published  in  the 
Federal  Communications  Law  Journal 
in  2002,  “In  the  prison  context,  the  state 
contracts  with  a private  entity,  and  the 
private  entity  provides  services  to  the 
prisoners  and  also  to  the  state.  ...  Due  to 
the  perverse  financial  incentives  and  the 
political  climate  surrounding  prisons  and 
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prisoners,  however,  neither  the  state  nor 
the  private  entity  acts  in  the  best  interests 
of  the  consumers  in  particular  or  of  so- 
ciety in  general.” 

The  Arbitrary  Nature  of 
Prison  Phone  Rates 

Referring  to  the  accompanying  chart, 
even  a casual  examination  of  prison 
phone  rates  nationwide  reveals  a patch- 
work  of  charges  that  simply  cannot  be 
correlated  to  providing  the  same  basic 
telephone  service.  In  other  words,  the  rates 
are  arbitrary. 

Some  local  calls  are  flat  rate  (typi- 
cally for  15  to  20  minutes);  others  have  a 
connection  charge  plus  a per-minute  fee. 
Local  collect  calls  range  from  as  low  as  a 
flat  rate  of  $.50  in  Florida,  North  Dakota 
and  South  Carolina  to  $2.75  + $.23/min- 
ute  in  Colorado  ($6.20  for  a 15-minute 
local  collect  call).  Alaska  is  unique  in  that 
prisoners  can  make  local  calls  for  free. 

Intrastate  rates  vary  from  $. 048/min- 
ute in  New  York  to  $3.95  + $. 69/minute 
in  Oregon  ($.72  versus  $14.30  for  a 15- 
minute  collect  call,  respectively). 

Interstate  rates  are  as  reasonable  as 
New  York’s  $. 048/minute  with  no  connec- 
tion fee,  or  Nebraska’s  $.70  + $.05/minute, 
but  most  crowd  the  high  end  of  the  scale 
with  a connection  charge  of  $3.00  or  more 
plus  per-minute  rates  up  to  $.89  - resulting 
in  $10  to  $17  for  a 15-minute  collect  call 
(Washington  has  the  highest  interstate 
rate).  This  is  a far  cry  from  the  much 
lower  long  distance  rates  paid  by  the  non- 
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incarcerated  public,  which  typically  run 
$.05  to  $.10  per  minute  or  simple  flat  rate 
monthly  fees  for  unlimited  long  distance 
calling  in  the  $50-80  a month  range. 

Only  eleven  states  have  local  collect 
call  rates  of  under  $1.00  per  call,  while 
Nebraska’s  interstate  rate  is  one-twelfth 
and  New  York’s  interstate  rate  is  one 
twenty-fifth  the  cost  of  the  highest-priced 
phone  charges  for  a 15-minute  long  dis- 
tance collect  call. 

The  irrationality  of  the  rate  structures 
is  further  exemplified  by  Rhode  Island’s 
no-kickback  commission  low  rates,  which 
are  provided  by  Mobile,  Alabama-based 
Global  Tel*Link  (GTL)  - the  same  fir  m that 
has  some  of  the  highest  rates  in  other  states 
where  the  company  pays  commissions. 

Local  collect  calls  made  by  prison- 
ers in  Arkansas  cost  $4.80  per  15-minute 
call  compared  with  $.70  in  Rhode  Island. 
Further,  the  rate  for  interstate  collect  calls 
from  Arkansas  prisons  is  $10.70  for  15 
minutes,  compared  with  $5.80  in  Rhode 
Island  - even  though  the  same  company, 
GTL,  supplies  phone  services  in  both 
states. 

It  is  readily  apparent  that  the  service 
provided,  i.e.,  prison-based  phone  calls,  is 
profitable  for  GTL  even  at  the  company’s 
lowest  rates;  thus,  the  higher  rates  charged 
in  states  where  GTL  pays  commissions 
amount  to  nothing  more  than  price  goug- 
ing and  gross  profiteering.  Sadly,  GTL’s 
kickback-based  business  model  is  preva- 
lent across  the  country,  as  more  than  half 
the  state  prison  systems  now  employ  GTL 


to  provide  phone  services  - either  directly 
or  through  other  GTL-owned  firms. 

In  addition  to  connect  and  per-minute 
charges,  some  prison  phone  companies 
price  gouge  in  other  ways.  For  example, 
Value-Added  Communications  (VAC), 
which  provides  phone  services  for  New 
York  state  prisoners,  charges  a $7.95 
service  fee  when  a prisoner’s  family 
adds  funds  to  their  phone  account  by 
credit  card  (there  is  no  fee  for  payments  by 
money  order).  Further,  a $4.95  “monthly 
inactivity  fee”  is  charged  for  an  account 
with  no  call  activity  for  over  180  days. 
And  if  a prisoner’s  family  wants  to  close 
the  account?  Unless  the  account  has  not 
been  used  and  is  closed  within  90  days 
after  it  was  created,  a $4.95  fee  is  imposed 
to  cover  “administrative”  expenses. 

GTL  charges  family  members  a $4.75 
service  fee  for  each  $25.00  payment  made 
to  a prepaid  phone  account  via  credit 
card  (i.e.,  a $9.50  surcharge  for  a $50.00 
payment  to  a prepaid  account  - almost  a 
20%  fee).  There  is  a $5.00  charge  to  close 
an  account  and  withdraw  the  remaining 
balance;  also,  if  an  account  is  not  used 
for  90  days,  the  balance  is  forfeited  to 
GTL.  Another  prison  phone  company, 
Securus  Technologies,  charges  a monthly 
bill  statement  fee  of  up  to  $2.99  plus  a 
“processing  fee”  of  up  to  $6.95  for  credit 
or  debit  card  payments  made  online  or 
(ironically)  by  phone. 

Such  extra  fees  cost  Securus  at  least 
one  contract.  After  Securus  won  a bid 
to  provide  phone  services  for  the  New 
Mexico  DOC  in  April  2009,  competitor 
Public  Communications  Services  (PCS) 
challenged  Securus’  bid  because  it  did  not 


factor  in  the  additional  billing  statement 
and  credit  card  fees,  which  inflated  the  ac- 
tual cost  of  phone  calls.  The  New  Mexico 
Dept,  of  Information  Technology  agreed. 
“It’s  in  the  best  interest  of  the  state  to 
cancel  the  contract  and  start  over  again,” 
said  spokeswoman  Deborah  Martinez, 
noting  that  the  bid  information  “was  not 
as  clear  as  it  should  have  been.” 

Once  companies  win  prison  phone 
contracts  and  are  granted  a monopoly  on 
phone  services  within  a certain  prison  or 
jail  system,  however,  prisoners’  families 
have  no  choice  but  to  pay  the  phone  rates 
and  fees  if  they  want  to  accept  calls  from 
their  incarcerated  loved  ones  - an  extor- 
tionate form  of  price  gouging.  Do  you 
want  to  speak  with  your  mother,  father, 
wife,  husband  or  child  who’s  behind  bars? 
Then  pay  up  - at  rates  up  to  two  dozen 
times  higher  than  for  non-prison  calls. 

Are  All  Prison  Phone 

Companies  the  Same? 

Prison  phone  companies  have  in- 
cluded some  well-known  firms  and  some 
that  offer  phone  services  solely  in  prisons 
and  jails.  Widely  known  are  AT&T  and 
Unisys,  but  the  largest  prison  phone  ser- 
vice provider  is  GTL.  Other  companies 
include  Securus  (owned  by  H.I.G.  Private 
Equity),  VAC,  PCS,  McLeod/Consolidat- 
ed Communications,  Embarq  (a  spin-off 
from  Sprint/Nextel  that  is  now  owned 
by  CenturyTel,  Inc.  d/b/a  CenturyLink), 
ICSolutions,  FSH  Communications,  and 
Pay-Tel  (which  mostly  services  jails  in  the 
southeast). 

In  recent  years,  many  of  the  firms 
providing  prison  and  jail  phone  services 
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have  been  merged  into  larger  companies. 
FSH  entered  the  prison  phone  market 
after  buying  the  payphone  assets  of  Qwest 
Communications  Int’l,  and  recently  sold 
its  prison  phone  business  to  VAC.  Securus 
Technologies,  Inc.  was  formed  in  2004 
by  the  merger  of  T-Netix  and  Evercom 
Systems  - two  of  the  major  players  in  the 
prison  phone  industry.  On  June  1,  2009, 
Securus  entered  into  a 5-year  contract 
renewal  to  provide  phone  services  at  25 
facilities  operated  by  Corrections  Corp. 
of  America.  According  to  a Securus  press 
release,  the  contract  was  worth  “over  $19 
million  annually.” 

GTL  has  been  prominent  in  con- 
solidating the  market.  For  example,  the 
company  took  over  AT&T’s  National 
Public  Markets  prison  phone  business 
on  June  2,  2005,  and  acquired  MCI 
WorldCom’s  correctional  phone  services 
division  from  Verizon  in  2007.  GTL  also 
purchased  competitor  DSI-ITI,  LLC 
in  June  2010.  GTL  was  itself  acquired 
by  Veritas  Capital  and  GS  Direct,  LLC 
(owned  by  Goldman  Sachs)  in  February 
2009,  but  still  does  business  as  Global 
Tel*Link. 

A rational  mind  would  conclude  that 
larger  companies  with  more  amortization 


of  overhead  costs  would  provide  lower 
rates  to  be  more  competitive.  But  that 
is  not  what  happens.  The  largest  firms 
instead  are  able  to  offer  larger  kickbacks, 
thus  creating  the  very  monopoly  that  com- 
petitive bidding  was  designed  to  prevent. 
This  is  not  to  say  that  GTL,  among  other 
prison  phone  service  providers,  does  not 
“compete.”  When  GTL  is  up  against  a 
competitor  for  a contract  where  the  con- 
tracting agency  has  imposed  rate  caps  or 
does  not  accept  commissions,  it  will  ap- 
parently bid  lower  rates  to  compensate. 

Although  all  prison  phone  companies 
provide  the  same  basic  service  - secure 
phone  systems  for  prisons  or  jails  with 
monitoring,  recording  and  other  security 
features  - there  are  some  differences. 

One  firm,  PCS,  stood  out  in  terms  of 
providing  low  phone  rates.  In  three  states 
that  ban  kickback  commissions  the  win- 
ning contractor  was  PCS  on  the  basis  of 
bidding  lower  rates  for  phone  services. 
Those  states  are  Nebraska,  Missouri  and 
New  Mexico  (while  Missouri  does  not 
accept  commissions,  it  requires  payments 
to  cover  certain  staffing  costs). 

In  another  state  where  kickbacks 
are  banned,  Rhode  Island,  the  winning 
bidder  was  GTL.  What,  you  ask,  the 


company  known  for  high  rates  had  the 
lowest  bid?  Indeed,  GTL  charges  Rhode 
Island  prisoners  $.70  (flat  rate)  for  local 
and  intrastate  calls  plus  a thrifty  $1.30  + 
$. 30/minute  for  interstate  calls.  Evidently, 
absent  the  need  to  provide  kickback  pay- 
ments, GTL  was  able  to  offer  lower  rates 
and  underbid  its  competitors. 

GTL  has  since  acquired  PCS  effective 
November  10,  2010,  thereby  reducing  its 
competition  for  no-commission,  lower- 
rate  prison  phone  contracts. 

Are  All  States  the  Same? 

The  short  answer  is  “no.”  Eight  states 
have  banned  prison  phone  kickbacks  en- 
tirely: Nebraska,  New  Mexico,  New  York, 
Rhode  Island,  Michigan,  South  Carolina, 
California  (as  of  201 1)  and  Missouri  (Mis- 
souri requires  its  phone  service  provider 
to  cover  the  cost  of  21  staff  positions  to 
monitor  prisoners’  calls).  New  Hampshire, 
Kansas  and  Arkansas  have  reduced  their 
kickback  commissions,  and  Montana  re- 
cently entered  into  a limited-commission 
contract.  As  a result,  prison  phone  rates 
in  those  states  have  plummeted. 

Although  not  included  in  PLIST s state- 
by-state  survey,  the  District  of  Columbia 
prohibits  any  “surcharge,  commission,  or 
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other  financial  imposition”  on  prisoners’ 
phone  calls  beyond  legally-established 
phone  rates,  which  are  limited  to  ‘‘the 
maximum  rate  determined  by  the  Public 
Service  Commission  of  the  District  of  Co- 
lumbia.” D.C.  Code  Ann.  § 24-263.01. 

While  phone  companies’  costs  as- 
sociated with  installing  and  maintaining 
secure  prison  phone  systems  exceed  those 
of  installing  public  telephones,  this  is 
not  reflected  by  the  widely  variant  rates 
charged  in  different  jurisdictions. 

For  example,  GTL  charges  only  $.70 
for  a local  collect  call  in  commission-free 
Rhode  Island.  But  the  company  stiffs 
prisoners’  families  in  Alabama  with  $2.75 
for  a local  call  and  charges  $4.80  for  local 
calls  in  Arkansas  - no  doubt  due  to  GTL’s 
61.5%  and  45%  kickbacks  in  those  states, 
respectively.  This  indicates  that  GTL  can 
provide  lower  rates  absent  the  need  to 
pay  hefty  commissions  to  the  contract- 
ing agency. 

Securus  provides  up  to  a 32.1% 
kickback  in  Alaska,  but  offers  kickbacks 
of  up  to  60%  in  Maryland.  Yet  Securus’ 
interstate  rate  in  Maryland  (with  almost 
double  its  Alaska  kickback  percentage)  is 
less  than  /in/fthe  interstate  rate  in  Alaska. 
Securus  partnered  with  Embarq  to  handle 
phone  services  in  Texas’  prison  system  at 
$.26/minute  for  local  and  intrastate  calls, 
and  $. 43/minute  for  interstate  calls  - us- 
ing a ‘‘bundled”  rate  that  includes  a 40% 
kickback.  [See:  PLN,  Feb.  2009,  p.27;  Nov. 
2007,  p.  1 1 ] . Thus,  for  a 15-minute  collect 
interstate  call,  Securus  charges  $6.45  in 
Texas  prisons  versus  $7.50  in  Maryland 
and  $17.30  in  Alaska.  Such  disparities  fur- 
ther demonstrate  the  arbitrary  nature  of 
prison  phone  rates  among  the  states,  even 
when  provided  by  the  same  company. 
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Maine  is  unique  in  that  its  Depart- 
ment of  Corrections  supplies  phone 
services  for  prisoners  through  the  state’s 
Office  of  Information  Technology.  That 
does  not  mean  Maine  has  forgone  making 
a profit  off  prisoners’  phone  calls,  though, 
as  the  DOC  receives  an  effective  22%  com- 
mission from  collect  calls  and  the  charged 
rates  are  comparable  with  those  in  states 
that  accept  commission  payments. 

In  2007  the  Public  Utilities  Commis- 
sion held  the  Maine  DOC  was  a public 
utility  under  state  law  since  it  was  provid- 
ing phone  services,  and  ordered  the  DOC 
to  file  its  rate  schedule  with  the  Commis- 
sion. However,  the  DOC  appealed  and 
the  Maine  Supreme  Court  ruled  on  April 
21,  2009  that  the  DOC  was  not  a public 
utility  and  thus  not  subject  to  regulation 
by  the  Commission.  See:  DOC  v.  Public 
Utilities  Commission,  968  A. 2d  1047 
(Maine  2009). 

Iowa  has  a system  in  which  prison 
phone  services  are  provided  through  the 
Iowa  Communications  Network  (ICN), 
a state  agency,  which  in  turn  contracts 
with  PCS.  The  Iowa  DOC  only  permits 
debit  calls,  and  instead  of  receiving  a 
percentage-based  commission  the  DOC 
keeps  all  of  the  revenue  generated  after 
paying  ICN  and  PCS  for  phone  usage 
charges.  Prison  phone  rates  in  Iowa  are 
comparable  to  those  in  states  that  receive 
kickbacks. 

In  Oklahoma,  a prison  actually  closed 
in  2003  due  to  excessively  high  phone 
rates.  The  North  Fork  Correctional  Fa- 
cility, located  in  Sayre  and  operated  by 
Corrections  Corp.  of  America  (CCA), 
housed  almost  1,000  Wisconsin  prisoners. 
Long  distance  calls  from  the  facility  were 
$3.95  + $. 89/minute,  and  Sayre  received 
a 25-42%  commission  that  amounted  to 
$656,000  annually  - nearly  equal  to  the 
city’s  entire  budget  before  the  private 
prison  opened.  When  Wisconsin  officials 
pressured  CCA  and  Sayre  officials  fol- 
lower rates,  AT&T,  the  prison’s  phone 
service  provider,  refused.  Unable  to  rene- 
gotiate the  rates  under  the  city’s  contract 
with  AT&T,  Wisconsin  transferred  all  its 
prisoners  to  a different  CCA  facility.  [See: 
PLN,  March  2004,  p.  1 4] . 

“We  find  it  hard  to  believe  that  they 
would  shut  down  the  prison  over  telephone 
rates.  We  had  no  interest  in  shutting  the 
prison  down,”  said  AT&T  spokesman 
Kerry  Hibbs.  But  that  is  exactly  what 
happened,  despite  AT&T’s  last-minute 
cancellation  of  its  contract  with  Sayre  in  an 
effort  to  forestall  the  prison’s  closure  and 

8 


the  loss  of  225  jobs.  “Everyone  tried  to  get 
those  rates  lowered,”  said  CCA  vice  presi- 
dent Louise  Grant.  “It  was  not  done.” 

Such  is  the  power  of  profitable  prison 
phone  revenues.  CCA’s  North  Fork  facility 
has  since  reopened,  presumably  with  lower 
phone  rates. 

Florida  - A State  in  Flux 

Florida  prisoners  have  enjoyed  af- 
fordable phone  rates  since  April  2006, 
when  then-DOC  Commissioner  James 
McDonough  reduced  the  cost  of  prison 
phone  calls  by  about  30%.  [See:  PLN, 
Oct.  2006,  p.24].  Soon,  however,  they  may 
receive  a rude  wake-up  call.  In  2009  the 
Florida  legislature  passed  a bill  (S.B.  2626) 
that  removed  rate  caps  for  all  providers  of 
“operator  services”  in  the  state. 

On  September  24,  2009,  the  Florida 
Public  Service  Commission  (in  Docket 
No.  060476-TL)  ruled  that  prison  phone 
calls  should  be  included  in  the  class  of  ser- 
vices that  would  no  longer  have  a rate  cap. 
Eight  companies,  including  GTL,  PCS, 
Embarq  Florida,  Evercom  Systems  and 
T-Netix,  had  argued  in  favor  of  removing 
the  rate  caps. 

Under  Florida’s  prison  phone  service 
contract  with  Securus,  the  state’s  recent 
annual  kickback  was  $3  million  and  phone 
charges  were  substantially  lower  following 
McDonough’s  rate  reduction.  It  remains 
to  be  seen  whether  Securus’  current  rate 
of  $.50  for  local  collect  calls,  and  $1.20  + 
$.04/minute  for  intrastate  and  interstate 
calls,  will  continue  once  the  rate  caps  are 
removed. 

If  Florida  county  jails  are  any  indica- 
tion, the  phone  rates  charged  to  prisoners’ 
families  are  far  from  rational.  In  Monroe 
County,  local  calls  are  billed  at  $2.25  and 
long  distance  calls  cost  $1.75  + $. 30/min- 
ute. The  funds  obtained  by  the  Monroe 
County  Sheriff’s  Office  from  its  phone 
system  are  deposited  into  the  inmate 
welfare  account  to  pay  for  board  games, 
television  and  other  items  used  for  the 
benefit  of  prisoners.  The  jail  contracts 
with  ICSolutions,  Inc. 

Other  Florida  countyjail  phone  rates 
include:  Escambia  County,  local  $2.25, 
intrastate  $1.75  + $0. 30/minute,  interstate 
$4.99  + $0. 89/minute;  Lake  County,  local 
$2.25,  interstate  $3.95  + $0. 45/minute; 
Gadsden  County,  local  $2.25,  intrastate 
$1.85  + $. 50/minute,  interstate  $2.85  + 
$. 50/minute;  and  Broward  County,  local 
$2.35,  intrastate  $1.75  + $0. 30/minute, 
interstate  $3.66  + $0. 59/minute.  Broward 
County,  which  contracts  with  Securus, 
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receives  a 58.5%  commission  on  prisoners’ 
phone  calls. 

Thus,  Florida  jail  prisoners  are  sub- 
ject to  long  distance  rates  ranging  from 
$6.25  to  $18.34  for  a 15-minute  collect 
call  at  the  above  facilities,  representing  an 
almost  300%  difference  between  the  lowest 
and  highest  rates,  even  when  such  calls  are 
made  from  jails  within  the  same  state. 

PLN  Sues  to  Obtain 
Phone  Contract  Data 

While  most  of  the  states  contacted  by 
PLN  provided  their  prison  phone  contract 
data  pursuant  to  public  records  requests, 
albeit  sometimes  grudgingly,  one  did  not. 
Mississippi  refused  to  produce  a copy  of 
its  phone  contract  with  GTL  or  any  data 
concerning  GTL's  commissions  paid  to 
the  state. 

A court  ruling  in  a previous  case  filed 
by  one  of  GTL’s  competitors  had  resulted 
in  a protective  order  sealing  the  contract 
and  related  kickback  commission  data, 
despite  the  fact  that  the  contract  involved 
a public,  taxpayer-funded  agency  - the 
Department  of  Corrections. 

PLN  filed  suit  against  the  Missis- 
sippi DOC  and  GTL  on  March  10,  2009 
seeking  disclosure  of  the  prison  phone 


contract  and  commission  data,  noting  that 
the  state’s  public  records  act  specifies  that 
“all  public  records  are  ...  public  property, 
and  any  person  shall  have  the  right  to 
inspect,  copy  or  obtain  a reproduction  of 
any  public  records  of  any  public  body.” 

“Contracts  entered  into  by  the  state 
which  involve  public  funds  are  public 
documents,”  stated  PLN  editor  Paul 
Wright.  “As  such,  the  prison  phone  con- 
tract and  commission  information  must 
be  produced  pursuant  to  Mississippi’s 
public  records  act,  and  Global  Tel*Link, 
a private  for-profit  company,  cannot 
hide  such  documents  from  members  of 
the  public.  Such  secrecy  is  unaccept- 
able and  contrary  to  public  policy.” 
GTL  agreed  to  settle  the  case  in  June  2009 
by  producing  a copy  of  its  contract  with 
the  State  of  Mississippi  and  associated 
commission  data.  Those  records  revealed 
that  GTL  paid  the  state  a 55.6%  commis- 
sion - one  of  the  highest  in  the  nation 
- amounting  to  $2.8  million  in  2008. 

PLN  was  represented  by  Jackson, 
Mississippi  attorneys  Robert  B.  McDuff 
and  Sibyl  C.  Byrd.  See:  PLN  v.  Mississippi 
Dept,  of  Corrections,  Chancery  Court  of 
Hinds  County  (MS),  Case  No.  G 2009  391 
I.  [PLN,  May  2010,  p.8]. 


What  Happens  Without  Kickbacks? 

The  prison  phone  contract  data 
obtained  by  PLN  provides  a before-and- 
after  look  at  phone  rates  in  several  states 
that  have  banned,  limited  or  reduced  their 
kickback  commissions.  The  comparisons 
are  telling. 

The  New  Mexico  DOC  stopped  ac- 
cepting commissions  in  2001  following 
the  enactment  of  House  Bill  13,  which 
specified  that  contracts  “to  provide  in- 
mates with  access  to  telecommunications 
services  in  a correctional  facility  or  jail 
shall  not  include  a commission  or  other 
payment  to  the  operator  of  the  correc- 
tional facility  or  jail  based  upon  amounts 
billed  by  the  telecommunications  provider 
for  telephone  calls  made  by  inmates  in  the 
correctional  facility  or  jail.”  N.M.  Stat. 
Ann.  §33-14-1. 

New  Mexico  previously  had  a 48.25% 
commission  rate,  and  before  House  Bill 
13  went  into  effect  the  DOC’s  intrastate 
phone  rate  was  $1.80  + $. 22/minute  for 
collect  calls.  Following  House  Bill  13  the 
intrastate  rate  dropped  to  $1.75  + $.125- 
$.  175/minute  - a modest  but  significant 
decrease  of  14.2%  to  28.9%  for  a 15- 
minute  call.  Local  and  interstate  call  rates 
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could  not  be  compared  due  to  a lack  of 
pre-2001  data.  New  Mexico  still  has  high 
phone  rates  in  comparison  with  other 
states  that  no  longer  accept  commission 
payments,  though. 

The  State  of  New  York  faced  (ulti- 
mately unsuccessful)  legal  challenges  to 
its  exorbitant  prison  phone  rates,  plus  a 
concerted  advocacy  campaign  involving 
the  New  York  Campaign  for  Telephone 
Justice,  Prison  Families  of  New  York,  Inc. 
and  other  organizations.  On  July  19, 2007, 
then-Governor  Eliot  Spitzer  signed  the 
Family  Connections  Bill,  which  prohib- 
ited kickback  commissions  and  required 
the  DOC  to  contract  with  telephone  ser- 
vice providers  based  on  the  lowest  cost. 
[See:  PLN,  April  2007,  p.20]. 

Previously,  New  York  had  received  a 
commission  of  57.5%  to  60%,  the  highest 
in  the  nation  at  the  time,  which  generated 
$200  million  in  kickback  payments  from 
1996  through  2007.  The  no-commission 
statute  went  into  effect  in  2008,  and  under 
a new  contract  with  Unisys  and  VAC,  New 
York  prisons  now  have  some  of  the  lowest 
phone  rates  in  the  country  - a flat  $.048/ 
minute  for  any  type  of  call  (i.e.,  $.72  per 
15-minute  call  whether  local,  intrastate 
or  interstate). 

Before  banning  kickback  commis- 
sions, New  York’s  prison  phone  rates  were 
$1.28  + $.068/minute  for  all  categories  of 
collect  calls  (i.e.,  $2.30  per  15-minute  call 
whether  local,  intrastate  or  interstate). 
Thus,  after  the  commissions  ended,  the 
rates  dropped  68.7%  based  on  a 1 5-minute 
collect  call. 

In  August  2008,  Michigan  ended  its 
practice  of  accepting  kickback  payments 
from  prison  phone  service  providers  as 
a result  of  legislative  action.  Under  the 
state’s  no-commission  contract  with 
Embarq,  rates  decreased  significantly  to 
$.  12/minute  for  local  and  intrastate  calls 
and  $.  15/minute  for  interstate  calls,  with 
no  connection  charge.  The  new  rates  rep- 
resent a 10%  price  drop  for  local  calls,  a 
77%  drop  for  intrastate  calls  and  an  amaz- 
ing 87%  drop  for  interstate  calls  from  the 
previous  commission-based  rates  of  $2.00 
local,  $2.95  + $. 325/minute  intrastate  and 
$3.99  + $. 89/minute  interstate. 

Michigan’s  prison  phone  contract 
has  since  been  bid  to  PCS,  now  owned  by 
GTL,  but  the  current  low  rates  remain  in 
effect  until  a new  rate  structure  is  devel- 
oped. Prior  to  ending  its  phone  kickbacks, 
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the  state  received  a 50.99%  commission 
that  generated  $10.2  million  in  FY  2007. 

South  Carolina’s  legislature  banned 
prison  phone  kickbacks  as  part  of  a 2007- 
2008  appropriations  bill,  stating,  “the  State 
shall  forego  any  commissions  or  revenues 
for  the  provision  of  pay  telephones  in 
institutions  of  the  Department  of  Cor- 
rections and  the  Department  of  Juvenile 
Justice  for  use  by  inmates.  The  State  Bud- 
get and  Control  Board  shall  ensure  that 
the  telephone  rates  charged  by  vendors 
for  the  use  of  those  telephones  must  be 
reduced  to  reflect  this  foregone  state  rev- 
enue.” S.C.  Code  of  Laws  § 10-1-210. 

The  bill  was  introduced  by  Republi- 
can Senator  W.  Greg  Ryberg,  a member 
of  the  Senate  Corrections  and  Penol- 
ogy Committee,  upon  the  request  of  the 
South  Carolina  DOC.  Prior  to  the  ban  on 
kickbacks,  South  Carolina’s  prison  phone 
rates  were  $.76  for  local  calls,  $1.73  + $.22/ 
minute  intrastate  and  $1.89  + $.22/minute 
interstate. 

The  new  no-commission  rates,  effec- 
tive April  1,  2008,  were  $.50  for  local  calls 
(a  34.2%  reduction),  $1.00  + $.  15/minute 
for  intrastate  calls  (a  35.4%  reduction)  and 
$1.25  + $.  15/minute  for  interstate  calls  (a 
32.5%  reduction),  with  the  rate  decreases 
based  on  a 15-minute  call.  Under  its  pre- 
vious commission-based  contract.  South 
Carolina  received  $1.2  million  in  FY  2008. 

California  is  phasing  out  prison  phone 
kickbacks  effective  by  the  end  of  the  2010- 
2011  fiscal  year.  Phone  rates  for  California 
prisoners  have  been  dropping  since  late 
2007,  and  in  early  201 1 were  down  to  the 
final  rate  of  $.58  + $.058/minute  for  local 
calls,  $.77  + $.084/minute  for  intrastate 
calls  and  $1.52  + $. 342/minute  for  inter- 
state calls,  according  to  the  state’s  Inmate/ 
Ward  Telephone  System  Contract. 

California’s  commission-based  rates 
prior  to  August  2007,  when  the  kickbacks 
began  to  be  phased  out,  were  $1.50  + 
$.  15/minute  for  local  calls,  $2.00  + $.22/ 
minute  intrastate  and  $3.95  + $. 89/minute 
interstate  (the  rates  in  the  accompanying 
chart  reflect  the  initial  rate  reduction  for 
2007-2008).  The  new  phone  charges  as  of 
2010-2011  thus  represent  a price  drop  of 
61%  for  15-minute  local,  intrastate  and 
interstate  collect  calls  compared  with  the 
rates  before  the  state  began  to  phase  out 
commission  payments. 

This  is  yet  another  example  of  how 
banning  kickbacks  translates  to  lower 
phone  rates.  California  prohibited  prison 
phone  commissions  as  a result  of  state 
legislation,  S.B.  81,  enacted  during  the 


2007-2008  session. 

Notably,  states  do  not  have  to 
eliminate  payments  from  prison  phone 
companies  entirely  to  achieve  lower  phone 
rates,  as  evidenced  by  Missouri,  which  has 
low  rates  of  $1.00  + $. 10/minute.  While  no 
longer  accepting  commissions,  the  state 
requires  its  phone  service  provider  to  cover 
the  cost  of  21  staff  positions  for  monitor- 
ing prisoners’  calls  (about  $800,000  to 
$900,000  annually).  Previously,  Missouri 
had  received  a 55%  commission  before 
eliminating  prison  phone  kickbacks  in 
April  1999. 

New  Hampshire  limited  its  maximum 
commission  rate  to  20%  and  imposed  rate 
caps  in  a 2006  RFP  issued  by  the  state’s 
Division  of  Plant  and  Property  Manage- 
ment, which  resulted  in  fairly  low  rates 
of  $1.20  + $.  10/minute  for  prison  phone 
calls.  Montana,  Kansas  and  Arkansas 
have  also  reduced  but  not  eliminated  their 
kickback  commissions,  with  lower  phone 
rates  as  a result. 

Following  a July  2010  RFP,  the 
Montana  Department  of  Corrections 
contracted  with  Oregon-based  Telmate, 
LLC  to  provide  prison  phone  services. 
By  state  statute,  all  commissions  from 
the  phone  system  must  go  to  the  inmate 
welfare  fund.  The  DOC  determined 
that  $23,000  per  month  was  sufficient  to 
maintain  the  fund,  and  “[t]he  RFP  was 
written  with  the  requirement  that  the 
commissions  only  generate  enough  to 
maintain  the  inmate  welfare  fund.  This 
allowed  the  vendors  responding  to  the 
RFP  to  focus  on  the  rate  of  the  call  and 
not  how  much  money  could  be  generated 
by  commissions.” 

The  Montana  DOC’s  phone  rates 
under  its  prior  contract  with  PCS,  as 
reflected  in  the  chart  accompanying  this 
article,  were  $2.75  + $.20/minute  for  local, 
intrastate  and  interstate  calls.  Telmate’s 
rates,  pursuant  to  its  limited-commission 
contract  (which  has  a maximum  kickback 
of  25%),  are  $.24  + $.  12/minute  for  local, 
intrastate  and  interstate  calls.  This  repre- 
sents a 64.5%  reduction  from  the  previous 
rates  for  a 15-minute  call. 

When  the  Kansas  DOC  entered  into 
a new  telephone  contract  with  Embarq 
in  January  2008,  Kansas  Secretary  of 
Corrections  Roger  Werholtz  stated,  “It  is 
important  for  inmates  to  be  able  to  maintain 
contact  with  their  families  and  friends.  We 
have  recognized  for  many  years  that  the 
cost  of  the  phone  calls  inmates  make  from 
our  correctional  facilities  has  created  a 
financial  hardship  for  their  families,  and  I 
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am  pleased  that  the  new  contract  will  help 
reduce  those  costs.” 

The  state’s  new  contract  with  Em- 
barq  included  a kickback  of  41.3%  and  a 
minimum  guaranteed  annual  commission 
of  $1,057,000,  compared  with  the  48.25% 
kickback  and  minimum  $2,750,000  an- 
nual commission  in  the  DOC’s  prior 
contract  with  Securus/T-Netix.  Embarq’s 
new  collect  call  rates  are  $2.61  for  local 
calls,  $1.96  + $.41/minute  intrastate  and 
$1.70  + $. 40/minute  interstate.  Under  the 
previous  higher-commission  contract  the 
collect  call  rates  were  $4.35  local,  $3.26  + 
$. 69/minute  intrastate  and  $2.84  + $.66/ 
minute  interstate.  Thus,  under  its  reduced- 
commission  contract  with  Embarq,  the 
Kansas  DOC’s  phone  rates  dropped  by 
40%  across  the  board. 

And  when  the  Arkansas  DOC  con- 
tracted with  GTL  in  February  2007,  the 
company  initially  offered  a 55%  commis- 
sion with  phone  rates  of  $3.00  + $.24/ 
minute  for  local  and  intrastate  calls,  and 
$3.95  + $. 89/minute  for  interstate  calls. 
Arkansas  officials  instead  considered 
two  alternative  rate  proposals,  one  with 
a 50.75%  commission  that  had  a 25%  de- 
crease in  the  per-minute  call  rates,  and  the 
other  with  a 45%  commission  that  included 
a 50%  decrease  in  per-minute  rates. 

The  Arkansas  DOC  selected  the  45% 
commission  with  lowest  per-minute  rates 
($3.00  + $.  12/minute  for  local  and  intra- 
state, and  $3.95  + $.45/minute  interstate), 
noting  that  “while  our  annual  revenues 
may  decrease,  we  believe  this  would  be  a 
good  faith  effort  to  reduce  the  financial 
burden  on  inmate  [sic]  families.”  Although 
the  phone  rates  for  Arkansas  prisoners 
still  remain  high,  they  are  not  as  high  as 
they  could  have  been  had  the  DOC  de- 
cided to  maximize  its  commission  rate. 

The  above  examples  send  a clear 
message  that  prisoners  and  their  families 
and  advocates  should  seek  both  admin- 
istrative and  legislative  changes  to  ban, 
limit  or  reduce  kickbacks,  and  encour- 
age prison  systems  to  contract  with  the 
lowest  bidder  for  phone  services.  While  it 
seems  a Herculean  task  to  convince  state 
officials  to  forgo  millions  of  dollars  in 
phone  revenues,  and  indeed  legislation  to 
reduce  prison  phone  rates  has  failed  in  a 
number  of  states,  it  is  not  impossible  and 
there  have  been  several  success  stories  be- 
yond the  states  that  have  already  banned 
kickbacks. 

According  to  the  Equitable  Tele- 
phone Charges  (eTc)  Campaign,  a project 
of  National  CURE  that  advocates  for 


prison  phone  rate  reform,  Arkansas 
selected  a lower  commission  and  phone 
rates  in  2007,  as  described  above,  due  to 
efforts  by  prisoners’  advocacy  groups  and 
threatened  legislation  to  eliminate  the 
commissions  entirely. 

Also,  an  effort  to  impose  a $2.00  fee 
on  local  calls  from  Alaskan  prisons  was 
scuttled  as  a result  of  public  opposition. 
The  Alaska  DOC  had  announced  that  the 
fee  would  go  into  effect  on  September  1 , 
2008  under  a new  prison  phone  contract 
with  Securus.  Previously,  prisoners  could 
make  local  calls  at  no  cost. 

The  Regulatory  Commission  of 
Alaska  received  a number  of  complaints 
concerning  the  $2.00  per-call  charge  and 
opened  an  investigation,  stating  “that 
doubt  exists  as  to  the  reasonableness”  of 
the  fee.  The  proposed  local  call  charge  was 
withdrawn  in  January  2009,  even  though 
Securus  had  estimated  that  based  on  his- 
torical call  volume  the  $2.00  fee  “could 
add  [gross]  revenues  of  $4,661,808  annu- 
ally.” Local  calls  remain  free  for  Alaskan 
prisoners. 

In  short,  the  magnitude  of  harm 
caused  by  typical  prison  phone  contracts 
that  include  kickbacks,  and  thus  higher 
phone  rates,  is  most  apparent  when  com- 
paring rates  in  the  states  that  accept 
commissions  with  those  that  do  not. 

Prison  Phone  Rates 

on  the  Federal  Level 

The  federal  Bureau  of  Prisons  (BOP) 
has  moved  to  a debit-based  phone  system 
called  the  Inmate  Telephone  System  (ITS), 
in  which  prisoners  pay  for  calls  from 
their  institutional  accounts,  though  they 
can  also  make  collect  calls  to  approved 
numbers.  The  system  has  all  of  the  usual 
security  features  but  in  most  cases  has 
resulted  in  savings  to  prisoners  and  their 
families. 

Rates  are  as  low  as  $.06/minute  for 
local  debit  calls  and  $. 23/minute  for  long 
distance  debit  calls.  However,  collect  long 
distance  rates  are  still  pricey  at  $2.45  + 
$. 40/minute  ($8.45  for  a 15-minute  in- 
terstate collect  call).  Intrastate  rates  are 
capped  at  90%  of  the  applicable  state- 
regulated  phone  rates,  which  vary. 

BOP  prisoners  are  limited  to  300 
minutes  of  calling  time  per  month  (400 
in  November  and  December),  and  phone 
calls  are  limited  to  15  minutes.  The  ITS 
was  implemented  following  a settlement  in 
a federal  class-action  lawsuit,  Washington 
v.  Reno,  in  November  1995.  [See:  PLN, 
Sept.  1996,  p.16;  March  1995,  p.4;  Nov. 
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Prison  Phone  Contracts  (cont.) 


1994,  p.10;  March  1994,  p.l]. 

The  BOP  entered  into  a 3-year 
contract  with  Unisys  in  2005  to  install 
and  operate  a new  generation  of  the 
ITS  (ITS-3,  also  known  as  TRUFONE) 
at  more  than  100  federal  correctional 
facilities;  the  contract  had  an  estimated 
value  of  $37  million,  not  including  three 
one-year  optional  extensions.  The  BOP 
declined  to  provide  its  phone  commission 
data  during  PLJSTs  recent  survey. 

In  Congress,  legislation  to  require  the 
FCC  to  prescribe  rules  regulating  prison 
phone  services,  titled  the  Family  Telephone 
Connection  Protection  Act,  was  introduced 
by  U.S.  Rep.  Bobby  Rush  in  2005, 2007  and 
2009,  but  was  never  enacted. 

Another  piece  of  federal  legislation, 
the  Cell  Phone  Contraband  Act  (S.  1749), 
signed  into  law  by  President  Obama  on 
August  10, 2010,  makes  it  a crime  for  fed- 
eral prisoners  to  possess  a cell  phone.  The 
law  also  includes  a little-known  provision 
that  requires  the  Government  Account- 
ability Office  (GAO)  to  study  the  BOP’s 
phone  rates  and  investigate  less  expensive 
alternatives. 

In  regard  to  federal  oversight  of 
prison  phone  services,  PLN  has  asked  the 
FCC  to  address  excessive  overcharging 
relative  to  interstate  prison  phone  calls  as 
part  of  the  Wright  petition  - a rulemaking 
proposal  pending  before  the  FCC  (CC 
Docket  No.  96-128).  The  petition  stems 
from  a long-standing  federal  lawsuit  chal- 
lenging exorbitant  phone  rates,  Wright  v. 
Corrections  Corp.  of  America.  [See:  PLN, 
April  2004,  p.39]. 

An  alternative  rulemaking  proposal, 
submitted  in  the  Wright  petition  in  March 
2007,  suggests  a rate  cap  of  $.25/minute 
for  all  interstate  collect  calls  and  $.20/ 
minute  for  all  interstate  debit  calls  made 
by  prisoners.  Thus  far  the  FCC  has  taken 
no  action  on  the  Wright  petition  since  it 
was  originally  hied  in  2003,  despite  hav- 
ing acknowledged  in  a prior  proceeding 
that  “the  recipients  of  collect  calls  from 
inmates  . . . require  additional  safeguards 
to  avoid  being  charged  excessive  rates 
from  a monopoly  provider.” 

Legal  Challenges  Mostly 
Unsuccessful 

Lawsuits  challenging  exorbitant 
prison  phone  rates  have  met  with  little  suc- 
cess. In  Walton  v.  NY  DOCS,  18  Misc.3d 
775, 849  N.Y.S.2d  395  (N.Y.Sup.  2007),  the 
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court  held  that  New  York’s  then-57.5% 
kickback  commission  did  not  violate  the 
constitutional  rights  of  prisoners’  fami- 
lies. [See:  PLN,  Oct.  2008,  p.24;  April 
2007,  p.20].  This  finding  was  upheld  by 
New  York’s  highest  court,  the  Court 
of  Appeals,  in  2009.  See:  Walton  v.  NY 
DOCS,  13  N.Y.3d  475,  921  N.E.2d  145 
(N.Y.  2009)  [PLN,  Aug.  2010,  p.l 8]. 

An  Indiana  appellate  court  denied 
an  appeal  in  a class-action  suit  by  pris- 
oners’ families  raising  similar  issues. 
See:  Alexander  v.  Marion  County  Sher- 
iff, 891  N.E.2d  87  (Ind.Ct.App.  2008) 
[PLN,  June  2009,  p.28].  New  Mexico’s 
Supreme  Court  upheld  the  dismissal 
of  a lawsuit  challenging  prison  phone 
rates  in  2002  [See:  PLN,  June  2003, 
p.l 7],  as  did  New  Hampshire’s  Supreme 
Court  that  same  year,  in  Guglielmo  v. 
WorldCom,  Inc.,  148  N.H.  309, 808  A. 2d 
65  (N.H.  2002).  Further,  the  Eighth 
Circuit  Court  of  Appeals  affirmed  the 
dismissal  of  an  excessive  prison  phone 
rate  complaint  in  Gilmore  v.  County  of 
Douglas,  406  F.3d  935  (8th  Cir.  2005). 

Such  legal  actions  typically  run  afoul 
of  the  “filed  rate  doctrine,”  which  holds 
that  once  a telecommunications  com- 
pany files  its  rate  structure  (tariffs)  with 
an  appropriate  regulatory  agency,  and 
then  adheres  to  those  rates,  it  is  insulated 
from  court  challenges.  [See,  e.g.:  PLN, 
Jan.  2005,  p.6], 

A nationwide  class-action  suit  was 
filed  against  GTL  in  California  in  August 
2010,  claiming  the  company  exploited  its 
customers  “by  charging  them  []  exorbi- 
tant, undisclosed  per-minute  rates  (often 
in  excess  of  $ 1.00/minute)  and  excessive 
service  charges,”  including  undisclosed 
fees  for  depositing  money  into  prepaid 
phone  accounts.  The  suit  settled  under 
confidential  terms  before  a class  was 
certified.  [See:  PLN,  March  2011,  p.  38]. 

An  Ohio  federal  court  ruled  in  2003 
that  recipients  of  collect  calls  from  Ohio 
prisoners  could  pursue  claims  against 
counties  and  prison  phone  service  pro- 
viders alleging  that  unreasonably  high 
rates  violated  their  equal  protection,  free- 
dom of  speech  and  associational  rights. 
Claims  against  the  State  of  Ohio,  as  well 
as  antitrust  and  telecommunications 
statute  claims,  were  dismissed.  Soon  after 
that  ruling  the  case  was  stayed  pending 
the  resolution  of  bankruptcy  proceed- 
ings involving  WorldCom,  Inc.,  and  no 
further  action  was  taken  by  the  court. 
See:  McGuire  v.  Ameritech  Services,  Inc., 
253  F.Supp.2d  988  (S.D.  Ohio  2003). 


In  2001,  the  Seventh  Circuit  Court 
of  Appeals  held  that  Illinois  officials  did 
not  violate  the  rights  of  prisoners  or  their 
families  by  granting  phone  companies  a 
monopoly  on  collect  phone  services  at  par- 
ticular prisons  in  exchange  for  commission 
payments.  The  appellate  court  found  that 
exorbitant  telephone  rates  did  not  violate 
the  First  Amendment,  the  kickback  pay- 
ments did  not  result  in  unconstitutional 
takings  or  violate  antitrust  laws,  and  equal 
protection  and  due  process  claims  were 
barred  due  to  the  doctrine  of  primary  ju- 
risdiction. See:  Arsherry  v.  State  of  Illinois, 
244  F.3d  558  (7th  Cir.  2001),  cert,  denied. 
[PLN,  May  2002,  p.l 2;  Feb.  2001,  p.l 9; 
June  2000,  p.19;  Aug.  1999,  p.  10]. 

In  Michigan,  a U.S.  District  Court 
dismissed  a suit  concerning  prison  phone 
rates,  holding  that  the  filed-rate  doctrine 
barred  challenges  to  the  fairness  of  the 
rates  charged;  that  the  FCC  had  primary 
jurisdiction;  that  the  plaintiffs  failed  to 
state  a claim  for  rate  discrimination;  that 
the  state  was  immune  from  liability;  and 
that  state  regulatory  and  consumer  protec- 
tion law  claims  were  pre-empted  by  federal 
statutes.  See:  Miranda  v.  Michigan,  141 
FSupp.2d  747  (E.D.  MI  2001)  and  Miranda 
v.  Michigan,  168  F.Supp.2d  685  (E.D.  MI 
2001)  [PLN,  May  2002,  p.12]. 

The  Ninth  Circuit  Court  of  Appeals 
rejected  prisoners’  claims  that  higher  phone 
charges  were  the  result  of  a “conspiracy” 
between  a warden  and  the  telephone  com- 
panies, finding  that  prisoners  did  not  have 
any  constitutional  right  to  particular  phone 
rates.  See:  Johnson  v.  State  of  California, 
207  F.3d  650  (9th  Cir.  2000)'  [PLN,  Nov. 

2001,  p.22]. 

Even  legal  challenges  by  alternative 
prison  phone  service  providers  that  offer 
lower-cost  calling  options  have  failed,  such  as 
a lawsuit  filed  against  Securus,  T-Netix,  Ever- 
com  and  GTL  by  Millicorp,  a Florida-based 
company  that  has  a Voice  Over  Internet 
Protocol  (VOIP)  subsidiary  called  “Cons 
Call  Home.”  Securus,  et  al.  were  accused  of 
blocking  calls  to  VOIP  numbers  set  up  by 
Millicorp  for  prisoners’  families.  The  suit  was 
dismissed  in  April  2010  under  a procedural 
rule  of  the  federal  Telecommunications  Act. 
[See:  PLN,  May  2010,  p.48]. 

Regulation  by  State  Agencies 

Some  actions  before  state  regulatory 
agencies  have  had  greater  success.  The 
Utilities  Consumer  Action  Network  filed  a 
complaint  against  MCI  with  the  California 
Public  Utilities  Commission  over  irregu- 
larities in  the  company’s  billing  practices 
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and  quality  of  service  for  calls  originating 
from  California  prisons.  In  a 2001  settle- 
ment, MCI  agreed  to  refund  more  than 
$520,000  in  illegal  overcharges  to  families 
of  California  prisoners.  [See:  PLN,  Nov. 
2001,  p.  19]. 

This  followed  a pattern  of  state 
regulatory  actions  and  settlements  dating 
from  the  early  1990s  that  saw  a number 
of  telecommunications  companies  fined 
and  ordered  to  pay  refunds  due  to  illegal 
prison  phone  call  billings. 

In  Louisiana,  the  state  Public  Service 
Commission  ordered  GTL  to  refund  $1.2 
million  in  overcharges  from  June  1993 
to  May  1994.  In  1996,  North  American 
Intelecom  agreed  to  refund  $400,000  over- 
charged to  members  of  the  public  who 
accepted  prisoners’  phone  calls,  following 
an  investigation  by  the  Florida  Public 
Service  Commission.  The  following  year 
the  Commission  ordered  MCI  to  refund 
almost  $2  million  in  overcharges  on  col- 
lect calls  made  from  Florida  state  prisons. 
[See:  PLN,  Aug.  1998,  p.8;  March  1997, 
p.12;  Sept.  1996,  p.13]. 

More  recently,  in  Washington  state, 
AT&T  agreed  in  December  2007  to  pay 
over  $300,000  in  fines  for  overcharging 
prisoners’  families  for  calls  made  from  the 
Airway  Heights  state  prison  and  Wash- 
ington State  Penitentiary.  Families  were 
eligible  to  receive  refunds  for  an  estimated 
$67,295  in  overcharges.  [See:  PLN,  March 
2008,  p.  34] . 

Florida’s  Public  Service  Commission 
ordered  TCG  Public  Communications, 
Inc.,  previously  a subsidiary  of  AT&T  be- 
fore being  acquired  by  GTL,  to  pay  $1.25 
million  to  settle  overbilling  complaints 
at  the  Miami-Dade  Pretrial  Detention 
Center  from  2004  through  2007.  The 
settlement,  approved  in  August  2009, 
provided  for  the  $1 .25  million  to  be  paid  to 
the  state’s  general  revenue  fund;  prisoners’ 


families  who  were  overcharged  received 
nothing.  [See:  PLN,  Feb.  2010,  p.49;  April 
2009,  p.38], 

A lawsuit  filed  in  2000  challenging  the 
lack  of  notice  to  consumers  who  accepted 
high-priced  collect  calls  from  Washington 
prisoners  remains  pending  in  Washington 
state  court.  After  more  than  a decade  of 
litigation  before  the  state  superior,  appel- 
late and  supreme  courts,  and  before  the 
state  utilities  commission,  the  case  boiled 
down  to  T-Netix  and  AT&T  arguing 
over  which  company  was  responsible  for 
providing  notice  to  the  call  recipients.  On 
April  21,  2010,  the  utilities  commission 
held  it  was  AT&T.  Between  2000  and  2010 
PLN  has  run  five  articles  related  to  this 
case,  which  is  now  set  for  trial.  See:  Judd  v. 
AT&T,  136  Wash  App  1022  (2006)  [PLN, 
Dec.  2010,  p.16;  March  2007,  p.38]. 

Most  of  the  time,  though,  state  regu- 
latory agencies  take  little  interest  in  prison 
phone  services  so  long  as  the  rates  charged 
are  within  established  rate  caps  - which 
are  typically  set  very  high.  Rather,  state 
public  utility  or  service  commissions  tend 
to  get  involved  only  when  prison  phone 
companies  overcharge,  impose  illegal 
fees  or  otherwise  violate  state  regulations. 
This  assumes  that  such  regulatory  agen- 
cies have  jurisdiction  over  prison  phone 
service  providers.  In  at  least  two  states, 
Colorado  and  Virginia,  they  do  not.  [See: 
PLN,  Aug.  2004,  p.44;  March  2003,  p.12; 
Nov.  1998,  p.23]. 

There  are  exceptions,  of  course,  where 
state  regulatory  agencies  have  intervened 
to  set  lower  rate  caps  for  calls  made  by 
prisoners,  such  as  in  Kentucky,  or  to  inves- 
tigate proposed  prison  phone  rate  hikes,  as 
in  Alaska.  A larger 
problem  is  that  in 
some  cases  the  util- 
ity commissions  are 
largely  co-opted  by 


the  industries  they  purport  to  regulate, 
with  conflicts  of  interest  and  a revolving 
door  in  which  commission  staff  are  later 
hired  by  the  companies  they  oversaw. 

When  former  Florida  Public  Service 
Commission  chairwoman  Nancy  Argen- 
ziano  resigned  in  September  2010,  she 
condemned  “the  corruption,  the  bought  - 
and-sold  nature  of  everything  related  to 
the  operation  of  the  PSC.”  She  noted  there 
was  a “universal  expectation  that  if  you 
audition  well,  PSC  employees  and  com- 
missioners will  be  rewarded  with  lucrative 
jobs  with  the  utilities,”  indicating  a thin 
line  exists  between  the  regulators  and  the 
regulated. 

The  Purpose  of  Prison 
Phone  Services 

Government  officials  who  approve 
prison  phone  contracts  that  include 
kickbacks  and  excessively  high  rates  ap- 
parently forget  why  prisoners  are  afforded 
phone  access  in  the  first  place.  For  one, 
there  is  a widely-known  and  researched 
correlation  between  prisoners  who  main- 
tain contact  with  their  families  and  those 
who  are  successful  in  staying  out  of  prison 
after  they  are  released.  This,  in  turn, 
benefits  the  community  by  reducing  costs 
associated  with  recidivism. 

According  to  Prof.  Steven  Jackson, 
“recidivism  and  community  impact  stud- 
ies, some  of  which  were  used  to  justify 
the  introduction  of  prison  calling  in  the 
first  place[,] ...  have  found  that  a powerful 
predictor  of  re-offending  is  the  failure  to 
maintain  family  and  community  contact 
while  incarcerated.” 

For  example,  a research  brief  by  the 
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Prison  Phone  Contracts  (cont.) 


Jane  Addams  Center  for  Social  Policy 
and  Research  at  the  University  of  Illinois 
at  Chicago,  published  in  2004,  observed 
that  “Family  roles  and  relationships  are 
important  in  reentry  planning,  whether  or 
not  they  are  explicitly  articulated  in  formal 
policies  and  program  documents.  Family 
connections  and  other  social  networks 
impact  not  only  families’  and  children’s 
well-being  but  also  the  achievement  of 
social  goals  such  as  the  reduction  of 
crime  and  the  building  of  vibrant  com- 
munities.” 

Policy  changes  that  can  make  a dif- 
ference in  maintaining  prisoners’  family 
relationships  include  making  “telephone 
access  to  families  and  friends  a basic 
prison  program  that  is  run  with  atten- 
tion to  the  same  cost  efficiency  and  cost 
containment  rules  that  are  used  for  other 
prison  operations.”  The  research  brief 
noted  that  exorbitant  “government  sanc- 
tioned telephone  rates  are  abusive  and 
take  advantage  of  families’  reliance  on 
telephones  as  a primary  means  of  com- 
munication during  incarceration.” 

And  according  to  a 2004  study  by 
the  Washington,  D.C.-based  Urban  In- 
stitute, “Our  analysis  found  that  [released 
prisoners]  with  closer  family  relation- 
ships, stronger  family  support,  and  fewer 
negative  dynamics  in  relationships  with 
intimate  partners  were  more  likely  to  have 
worked  after  release  and  were  less  likely 
to  have  used  drugs.”  The  study’s  authors, 
Christy  Visher,  Vera  Kachnowski,  Nancy 
La  Vigne  and  Jeremy  Travis,  concluded 
that  “[i]t  is  evident  that  family  support, 
when  it  exists,  is  a strong  asset  that  can  be 
brought  to  the  table  in  the  reentry  plan- 
ning process.” 

Such  findings  have  been  recognized 
by  corrections  officials.  The  federal  Bu- 
reau of  Prisons  states  that  “Telephone 
privileges  are  a supplemental  means  of 
maintaining  community  and  family  ties 
that  will  contribute  to  an  inmate’s  per- 
sonal development.”  (Program  Statement 
5264.07  (2002),  as  codified  at  28  CFR  § 
540.100(a)). 

When  GTL  tried  to  raise  phone  rates 
in  Tennessee  in  2002,  then-Tennessee 
Dept,  of  Corrections  Commissioner 
Donal  Campbell  stated,  “As  you  know, 
maintaining  contact  with  family  and 
friends  in  the  free  world  is  an  important 
part  of  an  inmate’s  rehabilitation  and 
preparation  to  return  to  the  community. 
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Furthermore,  telephone  privileges  are  es- 
sential in  managing  inmate  populations. . . . 
[Rate  increases]  would  hinder  both  of  the 
aforementioned  departmental  objectives 
in  addition  to  creating  an  undue  hardship 
for  inmates’  families.” 

According  to  the  Oregon  DOC,  “On- 
going contact  with  supportive  family  and 
friends  is  an  important  part  of  inmates’ 
success  in  prison  and  upon  release.”  Also, 
when  South  Dakota  renewed  its  contract 
with  FSH  in  March  2008,  Corrections 
Secretary  Tim  Reish  remarked,  “The  re- 
duced rates  we  were  able  to  negotiate  will 
have  a positive  impact  on  the  inmates’  abil- 
ity to  maintain  contact  with  their  loved 
ones  while  they  are  in  prison.” 

Wisconsin  law  provides  that  prison 
officials  “shall  encourage  communication 
between  an  inmate  and  an  inmate’s  fam- 
ily, friends,  government  officials,  courts, 
and  people  concerned  with  the  welfare 
of  the  inmate.  Communication  fosters 
reintegration  into  the  community  and 
the  maintenance  of  family  ties.  It  helps 
to  motivate  the  inmate  and  thus  contrib- 
utes to  morale  and  to  the  security  of  the 
inmate  and  staff.”  Wis. Admin. Code  DOC 
§ 309.39. 

And  in  its  final  June  8,  2006  report, 
the  Commission  on  Safety  and  Abuse 
in  America’s  Prisons  noted  that  prison 
phone  rates  were  “extraordinarily  high,” 
and  that  lowering  the  rates  would  “sup- 
port family  and  community  bonds.” 

For  many  prisoners,  particularly 
those  who  are  functionally  illiterate  and 
cannot  rely  on  written  correspondence, 
phone  calls  are  the  primary  means  of 
maintaining  family  ties  and  parental  rela- 
tionships during  their  incarceration.  This 
is  also  true  for  prisoners  whose  families 
cannot  travel  to  distant  prisons  for  in- 
person  visitation.  While  most  prisoners 
are  from  urban  areas,  virtually  all  prisons 
built  in  the  last  30  years  have  been  built  in 
rural  areas  far  from  where  most  prisoners 
originate  and  will  return  to  upon  complet- 
ing their  sentences. 

Additionally,  prisoners’  families  suffer 
from  the  increased  isolation  that  attends 
fewer  phone  calls  from  their  incarcerated 
loved  ones  due  to  exorbitant  phone  rates. 
Often,  prisoners  come  from  low-income 
families  that  can  ill  afford  grossly  high 
phone  bills  that  sometimes  run  into  hun- 
dreds of  dollars  per  month. 

Hence,  prison  phone  contracts  award- 
ed on  the  basis  of  the  highest  kickback 
(and  thus  the  highest  cost  to  prisoners’ 
families)  are  vindictive  and  ill-conceived 


at  best,  and  negatively  impact  prisoners’ 
familial  relationships  and  recidivism  rates 
at  worst. 

Excessive  prison  phone  rates  are 
also  detrimental  from  a security  stand- 
point. Cell  phones  in  prisons  and  jails 
have  become  an  epidemic  problem  for 
corrections  officials,  who  cite  a number 
of  security  concerns  associated  with  con- 
traband phones,  starting  with  the  corrupt 
staff  who  smuggle  the  cell  phones  into 
the  prisons.  [See:  PLN,  Feb.  2011,  p.40]. 
Yet  the  market  for  cell  phones  behind 
bars  is  driven  in  part  by  the  exorbitant 
rates  charged  by  prison  phone  compa- 
nies; prisoners  use  illegal  - but  much 
more  affordable  - cell  phones  to  stay  in 
touch  with  their  families  and  friends.  By 
reducing  institutional  phone  rates,  prison 
officials  would  reduce  the  demand  for  and 
associated  security  risks  of  contraband 
cell  phones. 

Sadly,  the  societal  and  security  ben- 
efits of  providing  prisoners  with  more 
affordable  phone  rates  are  trumped  by 
greed  for  the  lucrative  kickbacks.  Worse, 
phone  commission  money  is  often  paid 
to  the  contracting  state’s  prison  system 
or  general  revenue  fund,  where  it  becomes 
a source  of  addictive  income  that  makes 
it  difficult  to  end  commission-based 
contracts.  And  we’re  not  talking  pea- 
nuts, as  the  kickbacks  total  more  than 
$152  million  annually  nationwide.  Califor- 
nia collected  $26  million  per  year  before 
beginning  to  phase  out  its  commission 
payments  in  2007;  New  York  pocketed 
up  to  $20  million  annually  before  banning 
kickbacks  in  2008. 

The  truth  is  told  by  the  numbers:  Al- 
most 85%  of  state  prison  systems  receive 
kickback  payments  from  telephone  service 
providers  at  the  expense  of  facilitating 
more  affordable  phone  calls  for  prison- 
ers and  their  families,  and  in  spite  of  the 
societal  benefits  that  would  inure  from 
lower  phone  rates. 

Prison  Phone  Contracts  as 

Socially  Regressive  Policy 

According  to  PLN’ s research  into 
prison  phone  contracts,  the  bottom  line  is 
that  (1)  the  vast  majority  of  states  receive 
kickbacks  from  phone  companies,  which 
result  in  higher  phone  rates;  (2)  these 
excessive  rates  further  distance  prisoners 
from  their  families,  who  can  ill  afford 
high  phone  bills;  (3)  the  larger  commu- 
nity is  disadvantaged  when  prisoners  are 
unable  to  maintain  family  ties  that  will 
help  them  succeed  post-release;  and  (4) 

Prison  Legal  News 


14 


most  states  profit  handsomely,  to  the  tune 
of  over  $152  million  a year  nationwide, 
from  prison  phone  kickbacks;  however, 
phone  rates  drop  significantly  absent  such 
commissions. 

Thus,  prison  phone  contracts,  except 
in  those  few  states  that  have  banned 
or  limited  kickback  commissions,  are 
nothing  short  of  a socially  regressive, 
socioeconomic-based  assault  on  prison- 
ers’ families  and  the  community  as  a 
whole.  This  assault  occurs  due  to  the 
basest  of  reasons  - avarice  - by  telephone 
companies  and  contracting  agencies  that 
are  willing  to  sacrifice  the  known  rehabili- 
tative benefits  of  maintaining  prisoners’ 
relationships  with  their  families  in  ex- 
change for  profitable  phone  revenue. 

PLN  has  reported  on  prison  phone 
issues  since  the  early  1990s,  and  most  of 
the  news  has  been  negative.  The  trend, 
unfortunately,  is  for  consolidation  of  the 
prison  phone  market  - which  will  further 
erode  competition  - and  deregulation,  as 
in  Florida.  PLN  supports  federal  over- 
sight of  and  rate  caps  on  interstate  prison 
phone  services,  as  well  as  closer  regulation 
and  lower  rate  caps  on  the  state  level.  Most 
significantly,  the  contracts  should  be  bid 
on  the  basis  of  who  can  provide  the  lowest 


price  to  the  consumer,  the  direct  opposite 
of  what  occurs  now. 

The  American  Correctional  Asso- 
ciation, American  Bar  Association  and 
National  Association  of  Women  Judges 
have  voiced  support  for  reforming  prison 
phone  rates,  and  a number  of  advocacy 
organizations  are  involved  in  this  issue  - 
including  National  CURE,  state  CURE 
chapters  and  the  eTc  Campaign,  the 
Center  for  Constitutional  Rights,  and  the 
Brennan  Center  for  Justice. 

The  consensus  reached  by  these 
groups  is  that  to  ensure  prisoners  maintain 
their  family  relationships  so  they  have  a 
lesser  chance  of  re-offending  after  they  are 
released,  and  to  reduce  the  unfair  finan- 
cial burden  placed  on  prisoners’  families, 
exorbitant  prison  phone  rates  must  cease. 
If  prison  systems  in  states  ranging  from 
California  and  New  York  to  Nebraska  and 
South  Carolina  can  reduce  their  phone 
rates  by  forgoing  commissions,  then  there 
is  no  reason  - except  callous  greed  - why 
other  states  cannot  do  likewise.  P 

PLN  extends  our  thanks  and  gratitude 
to  the  Funding  Exchange  (www.fex.org), 
which  provided  grant  funding  for  PLN’s 
research  into  prison  phone  contracts. 


Sources:  PLN  research  data,  www.etc- 
campaign.com,  http://ccrjustice.org,  www. 
sfreporter.com,  www.aclu.org,  Global 
Tel* Link,  www.securustech.net,  www.vaci. 
com,  www.  icsolutions.  com,  Media  Justice 
Fund  of  the  Funding  Exchange,  www. pulp, 
tclhtmll inmate _phones.html,  www.justice. 
gov,  www.businesswire.com,  www. gores, 
com,  www.lvrj.cotn,  New  York  Times,  www. 
dsiiti.com,  www.epsicare.com,  Daily  Hamp- 
shire  Gazette,  www.juneauempire.com, 
http://rca.  alaska.gov,  www.  heraldtribune. 
com,  North  Carolina  Journal  of  Law  & 
Technology  (Vol.  8,  Issue  1:  Fall  2006) 
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CORRECTION 

(October  23,2012) 


The  prison  phone  commission  kickback  data  for  Virginia  was  incorrectly  reported  in  the 
original  chart  that  accompanied  this  article.  The  chart  has  since  been  corrected.  Virginia’s 
kickback  from  prison  phone  revenue  was  $4.82  million  in  2008,  not  $13.77  million  as 
originally  reported.  Thus,  the  total  amount  of  kickbacks  for  all  states  (excluding  Arizona  for 
which  data  is  not  available)  was  $143.49  million,  not  $152.44  million  as  originally  reported. 


Prison  Phone  Contract  Data  / Kickbacks  / Daytime  Collect  Call  Rates  - REVISED 


STATE 

PROVIDER 

% KICK. 

$/YR  KICK. 

Local  Call 

Intrastate1 

Interstate 

COMMENT 

AK 

Securas 

15-32.1 

247  K 

0.00 

1.55  + .13-. 38/m 

3.95  + .89/m 

Free  local  calls 

AL 

GTL 

61.5 

5.5  Mil. 

2.75 

2.25  + .30/m 

3.95  + .89/m 

AR 

GTL 

45 

2.06  Mil. 

3.00 + . 12/m 

3. 00 + . 12/m 

3.95  + ,45/m 

AZ 

Securus 

53.7 

7 

1.84 

.36/m 

.52/m 

CA 

GTL 

Flat 

19.5  Mil. 

1. 50  + . 107/m 

2.00 + . 159/m 

3.95  + .70/m 

Ending  kick  in  201 1 2 

CO 

VAC 

43 

3.1  Mil. 

2.75  + .23/m 

2.75  + .23/m 

3.95  + .89/m 

Highest  local  rate 

CT 

GTL 

45 

4.49  Mil. 

2.00 

1.75  + . 23/m 

3.95  + .89/m 

DE 

GTL 

46 

1.35  Mil. 

2.00 

2.50  + .20/m 

2.50  + .89/m 

FL 

Securus 

35 

3 Mil. 

.50 

1.20  + .04/m 

1.20  + ,04/m 

Rates  reduced  in  2006 

GA 

GTL 

49.5 

7.8  Mil. 

2.70 

2.00  + . 19/m 

3.95  + .89/m 

HI 

HI  Telecom 

7 

74  K 

1.95 

1.45 + . 14/m 

? 

IA 

ICN/PCS 

Special 

846  K 

2.00 

2.00+.21-.27/m 

3.00  + .30/m 

Debit  calls  only  3 

ID 

PCS 

10.5-66* 

1.2  Mil. 

3.80 

3.80 

3.80  + . 85/m 

* Effective  kick  rates 

IL 

McLeod 

56 

10.7  Mil. 

2.71  + . 16/m 

2.50  + .26/m 

3.95  + .89/m 

IN 

GTL 

18 

80  K 

2.95 

2.25  + .30/m 

1.50  + . 25/m 

Formerly  AT&T 

KS 

Embarq 

41.3 

1.05  Mil. 

2.61 

1.96  + .4 1/m 

1.70  + . 40/m 

Kick  reduced  in  2008  4 

KY 

Securus 

54 

3.2  Mil. 

1.85 

1.50  + .20/m 

2.00  + .30/m 

Formerly  MCI 

LA 

GTL 

55 

3.96  Mil. 

.98 

2.15 + . 19/m 

2.15 + . 21/m 

MA 

GTL 

35 

1.9  Mil. 

.86  + . 10/m 

.86  + . 10/m 

.86  + . 10/m 

Current  kick  is  15-30% 

MD 

Securus 

48-60 

6.1  Mil. 

.85 

2.85  + .30/m 

3.00  + .30/m 

ME 

Maine  DOC 

22 

370  K est. 

1.55  + .25/m 

1.55  + . 25/m 

3.00  + .69/m 

State-run  phones 

MI 

Embarq 

NONE 

NONE 

,12/m 

,12/m 

,15/m 

Ended  kick  in  2008  5 

MN 

GTL 

49 

1.44  Mil. 

1.00  + .05/m 

3.00  + .23/m 

3.95  + .89/m 

MO 

PCS 

NONE 

800-900  K* 

1.00  + .10/m 

1.00 + . 10/m 

1.00 + . 10/m 

* Pays  for  21  staff 

MS 

GTL 

55.6 

2.8  Mil. 

2.60 

1.90  + .20/m 

3.00  + .69/m 

PLN  filed  suit  for  data 

MT 

PCS 

50 

300  K est. 

2.75  + .20/m 

2.75  + .20/m 

2.75  + .20/m 

Kick  reduced  in  20 1 1 6 

NC 

GTL 

52 

8.7  Mil. 

1.04 

2.25  + ,19/m 

3.95  + .89/m 

Formerly  AT&T 

ND 

Securus 

40 

132  K 

.50 

2.46  + .24/m 

2.46  + .24/m 

Effective  rates 

NE 

PCS 

NONE 

NONE 

.70 

.70  + . 05/m 

.70  + . 05/m 

NH 

ICS 

20 

240  K 

1.20  + .10/m* 

1.20 + . 10/m 

1.20 + . 10/m 

* No  per/m  for  1st  5 min 

NJ 

GTL 

40 

4.42  Mil. 

1.75  + .05/m 

1.75  + . 40/m 

1.75  + . 89/m 

Current  rates  = $.33/m. 

NM 

PCS 

NONE 

NONE 

2.15 

1.75+.125-. 175/m 

3.00  + .50/m 

Ended  kick  in  2001 

NV 

Embarq 

54.2* 

2.26  Mil. 

1.45 

.85  + . 1175/m 

3.50  + .79/m 

* $2.4  Mil.  min.  kick 

NY 

Unisys/VAC 

NONE 

NONE 

.04 8/m 

. 048/m 

. 048/m 

Ended  kick  in  2008  7 

OH 

GTL 

38 

14.5  Mil. 

1.14 

1. 04 + . 322/m 

3.90  + . 871/m 

Rates  as  of  2009 

OK 

GTL 

50* 

1.07  Mil. 

3.60 

3.60 

3.60 

* 50%  of  net  profit 

OR 

FSH/VAC 

50-60* 

3 Mil. 

2.64 

3.95  + .69/m 

3.95  + .89/m 

* $3  Mil.  min.  kick 

PA 

GTL 

44.4 

7.05  Mil. 

1.65 

2.35  + .26/m 

3.50  + .50/m 

RI 

GTL 

NONE 

NONE 

.70* 

.70* 

1.30  + .30/m 

* Flat  fee  for  20  min 

SC 

Embarq 

NONE 

NONE 

.50 

1.00 + . 15/m 

1.25 + . 15/m 

Ended  kick  in  2008  8 

SD 

FSH 

33-38 

225  K 

3.00 

3.00  + . 44/m 

3.50  + . 50/m 

Formerly  Qwest 

TN 

GTL 

50.1 

3.2  Mil. 

.895 

1. 852  + . 098/m 

3.53  + . 617/m 

TX 

Embarq/Securus 

40 

1.81  Mil. 

.26/m 

,26/m 

.43/m 

Bundled  rate 

UT 

FSH 

45-55 

900  K* 

3.15 

2.80  + ,12/m 

3.00  + ,45/m 

* 2009  kickback  data 

VA 

GTL 

35 

4.82  Mil.* 

1.00 

2.25  + .25/m 

2.40  + .43/m 

* Corrected  in  2012 

VT 

PCS 

35 

372  K 

1. 40 + . 072/m 

1.40  + .23/m 

3.25  + .50/m 

37%  kick  in  2009 

WA 

FSH/VAC 

51 

5.1  Mil. 

3.50* 

3.50* 

4.95  + .89/m 

* Flat  fee  for  20  min 

WI 

Embarq 

30 

2.6  Mil. 

1.25 

1.25  + . 28/m 

2.00  + .35/m 

wv 

GTL 

46 

900  K 

.85 

.85  + .20/m 

.85  + .50/m 

WY 

ICS 

34-43 

323  K 

1.49 

1.17  + .17/m 

3.55  + .62/m 

51.5%  kick  in  2010 

41.9  Avg 

143.49  Mil. 

1 Intrastate  rates  reflect  intrastate  interLATA  rates,  or  intrastate  intraLATA  rates  if  interLATA  is  not  applicable 

2 CA  is  phasing  out  kickbacks  in  201 1;  new  rates  = $.58+$.058/m.  local,  $.77+$. 084/m.  intra,  $1.52+$. 342/m.  inter 

3 Iowa  uses  a debit-only  system  and  keeps  all  revenue  after  paying  phone  usage  charges 

4 Kansas  reduced  its  commission  from  48.25%  in  Jan.  2008;  old  rates  = $4.35  local,  $3.26+$. 69/m.  intra,  $2. 84+$. 66/m.  inter 

5 MI  banned  kickbacks  in  August  2008;  old  rates  = $2.00  local,  $2.95+$. 325/m.  intra,  $3 .99+$. 89/m.  inter  (current  provider  is  PCS) 

6 MT  contracted  with  Telmate  in  201 1 for  a limited  25%  commission;  new  rates  = $.24+$.  12/m.  for  all  categories  of  calls 

7 Prior  to  2008,  NY  had  a 57.5%  commission;  old  rates  = $1 .28+$. 068/m.  for  all  categories  of  calls 

8 SC  banned  kickbacks  as  of  April  1,  2008;  old  rates  = $.76  local,  $1.73+$. 22/m.  intra,  $1.89+$. 22/m.  inter 

Source:  Prison  Legal  News  research  data  (as  of 2007-2008):  revised  10/23/2012 


Some  Agencies  Balk  at  Releasing  Prison  Phone  Data 


It  is  common  knowledge  among  PLN 
readers  that  prison  and  jail  phone 
rates  are  priced  far  above  those  in  the  free 
world.  But  just  how  overpriced  are  they? 
What  is  the  average  kickback  (commis- 
sion) rate  provided  by  phone  companies, 
and  how  much  in  kickbacks  is  paid  each 
year  nationwide? 

In  an  effort  to  obtain  a comprehensive 
overview  of  the  prison  phone  market,  I was 
hired  to  help  acquire  phone  contracts,  rate 
information  and  commission  data  from  all 
50  state  prison  systems  as  well  as  the  fed- 
eral Bureau  of  Prisons  (BOP)  and  selected 
countyjails.  I requested  the  same  data  from 
all  agencies  yet  the  responses,  and  what  was 
initially  produced,  varied  widely. 

Responses  to  the  requests  for  phone 
data  were  varied,  but  the  norm  was  a 
mixture  of  bureaucracy  and  indifference. 
I was  often  routed  from  department  to 
department,  from  one  person  to  another, 
before  reaching  someone  who  had  the 
authority  or  initiative  to  provide  the  re- 
quested information. 

For  example,  the  Alabama  Depart- 
ment of  Corrections  (DOC)  readily 
produced  its  commission  data,  but  obtain- 
ing the  prison  phone  contracts  from  the 
uncooperative  state  purchasing  department 
took  multiple  calls  and  emails  to  5 different 
agency  officials.  Actually  obtaining  copies 
of  the  documents  entailed  having  a local 
supporter  go  to  their  office  in  Montgomery, 
Alabama  to  photocopy  the  documents 
since  the  agency  refused  to  photocopy  and 
mail,  or  scan,  fax  or  otherwise  release  the 
documents  to  me.  They  would  only  pro- 
vide them  for  “inspection”  in  their  office. 
In  seeking  the  Kentucky  documents  I was 
channeled  through  4 separate  state  agen- 
cies and  instructed  to  file  a Freedom  of 
Information  Act  (FOIA)  request  through 
the  Finance  Cabinet  (which  turned  out  to 
be  the  wrong  department)  before  finally 
receiving  some  but  not  all  of  the  data. 
Agencies  in  Pennsylvania  and  Iowa  sent  my 
requests  to  their  legal  departments. 

A fairly  common  practice  was  to 
charge  a fee  for  the  requested  documents. 
Some  agencies  waived  the  fees,  but  several 
demanded  payment  even  after  being  in- 
formed the  information  would  not  be  used 
for  commercial  purposes.  These  included 
agencies  in  the  states  of  Ohio  ($17.05), 
Illinois  ($22.50),  Delaware  ($25.00),  Idaho 
($38.40),  Oregon  ($75.00)  and  Maryland 
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by  Mike  Rigby 

($78.00).  Washington  State  and  North 
Carolina  provided  the  records  for  nominal 
fees  of  $1.25  and  $5.00,  respectively. 

The  Good 

A minority  of  agencies  quickly  and 
freely  provided  the  requested  data  and 
expressed  a desire  to  know  how  their 
phone  rates  compared  to  those  in  other 
prison  systems.  Among  the  most  coop- 
erative were  agencies  in  Alaska,  Kansas, 
Colorado,  Massachusetts,  Montana,  New 
Hampshire  and  Nevada.  The  Nebraska 
Department  of  Administrative  Services 
was  also  helpful,  noting  that  Nebraska’s 
prison  phone  rates  were  among  the  lowest 
in  the  nation  because  the  state  does  not 
receive  commission  payments. 

In  subsequent  follow-up  emails,  state 
officials  in  Louisiana,  North  Dakota,  In- 
diana, New  York,  South  Carolina,  Idaho, 
Maryland  and  Hawaii  were  helpful  in 
supplying  additional  information. 

The  Bad 

A number  of  state  agencies  and  DOCs 
behaved  like  recalcitrant  children,  shouting 
“no,  no,  no!”  to  repeated  requests  to  waive 
fees  or  produce  the  records  in  electronic 
format  at  reduced  rates.  Among  the  most 
uncooperative  and  bureaucratic  were  agen- 
cies in  Arkansas,  Hawaii  (initial  requests), 
Iowa,  Kentucky,  Alabama,  New  Mexico, 
New  York  (initial  requests),  Oregon,  Ten- 
nessee, Virginia,  West  Virginia  and  the 
BOP  (which  eventually  produced  rate 
information  but  no  data  concerning  com- 
missions). Some  of  these  agencies  simply 
ignored  the  requests.  To  acquire  the  Iowa 
documents,  for  example,  it  took  no  less 
than  10  phone  calls  and  emails  to  the  same 
DOC  contact  person.  In  seeking  the  West 
Virginia  data,  over  a dozen  calls,  emails 
and  voicemails  went  unanswered. 

The  Ugly 

Deserving  special  mention  for  their 
unfriendly  attitudes  are  the  Arizona 
and  Mississippi  DOCs.  Arizona  prison 
officials  were  completely  unwilling  to 
help  and  demanded  an  outrageous  fee 
of  $651.00  for  production  of  their  phone 
contract  data.  Thanks  to  the  assistance 
of  the  Arizona  ACLU  who  assisted  us 
with  the  request  by  having  one  of  their 
employees  go  to  the  DOC  headquarters 
and  copy  the  requested  documents,  wer 


were  able  to  obtain  them.  They  refused  to 
waive  the  fees  or  copy  only  certain  parts 
of  the  contract  at  a reduced  price  and  then 
only  with  a personal  representative  physi- 
cally going  to  their  office.  The  Arizona 
DOC  further  claimed  they  do  not  track 
commission  revenue;  in  other  words,  they 
allegedly  have  no  idea  how  much  the  state 
makes  off  prisoners’  phone  calls. 

Even  worse,  the  Mississippi  DOC 
refused  to  produce  the  requested  infor- 
mation under  any  circumstances.  After 
ignoring  multiple  requests  for  phone- 
related  records,  the  DOC’s  FOIA  officer 
produced  a court  order  from  an  earlier 
case  “barring  release  of  the  information.” 
PLN  then  had  to  file  suit  against  the  Mis- 
sissippi DOC  and  its  prison  phone  service 
provider,  Global  Tel*Link,  to  eventually 
obtain  the  documents. 

For  those  states  that  are  reluctant  to 
provide  copies  of  their  prison  phone  con- 
tracts and  commission  data,  which  are  public 
records,  one  must  wonder  what  they  have  to 
hide.  See  this  issue’s  cover  story  for  the  results 
of  PLNs  prison  phone  research  project.  FI 
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The  gouging  of  prisoner’s  families  and 
friends  by  prison  and  jail  officials  and 
the  telephone  industry  is  a well-known 
phenomenon  but  also  one  that  is  fairly 
recent.  Telephones  were  not  introduced 
into  prisons  and  jails  until  the  1970s  (the 
state  of  Texas  was  the  last  to  introduce 
phones  to  its  prison  system  in  2010).  It 
took  almost  two  decades  before  the  tele- 
com industry  figured  out  that  they  could 
get  lucrative  contracts  by  offering  “com- 
missions,” the  euphemism  for  kickbacks, 
to  prison  and  jail  officials  in  exchange  for 
monopoly  contracts  that  allowed  them  to 
charge  as  much  as  they  wanted. 

Two  decades  later  the  practice  is 
entrenched  and  normalized.  In  the  mid 
1990’s  the  Wall  Street  Journal  estimated 
that  the  prison  and  jail  phone  call  racket 
was  a billion  dollar-a-year  industry,  but 
no  one  really  knew  the  extent  of  it.  This 
issue’s  cover  story  on  the  prison  phone 
industry  is  unique  because  it  is  the  first 
time  anyone  has  ever  looked  at  the  actual 
contracts  and  dollar  amounts  generated 
by  the  prison  phone  racket. 

As  Mike  Rigby’s  side  bar  article 
makes  clear,  getting  this  information  was 
not  easy  and,  in  fact,  at  least  half  the  states 
produced  considerable  obstacles  to  our 
being  able  to  obtain  the  documents.  Due 
to  limited  resources  we  concentrated  on 
telephone  contract  information  for  state 
prison  systems,  not  the  nation’s  3,800 
jails  or  private  prisons,  military  prisons, 
juvenile  prisons,  immigration  prisons,  civil 
commitment  centers  or  the  myriad  other 
places  where  Americans  are  held  against 
their  will  and  their  captivity  is  monetized 
by  their  captors  and  corporations  alike. 

This  research  project  was  made  pos- 
sible by  a small  grant  that  Prison  Legal 
News  received  from  the  Media  Justice 
Fund  at  the  Funding  Exchange,  which  al- 
lowed us  to  devote  considerable  resources 
to  tracking  down  the  data  and  analyzing 
it.  Investigative  journalism  is  time  con- 
suming and  resource  intensive,  a polite 
way  of  saying  it  costs  money  to  do. 

Since  2003  the  Federal  Communica- 
tions Commission  has  been  sitting  on  a 
petition,  In  re  Wright  (no  relation),  which 
calls  on  the  FCC  to  regulate  the  cost  of 
interstate  prison  and  jail  telephone  calls.  The 
petition  has  been  vigorously  opposed  by  the 
telecom  and  prison  industry  alike.  As  this 
issue  goes  to  press,  the  FCC  has  not  issued 
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From  the  Editor 

by  Paul  Wright 

a decision.  PLN  has  submitted  extensive 
comments  to  the  FCC,  as  have  over  3,700 
parties,  as  to  why  the  cost  of  prison  and  jail 
calls  should  be  regulated.  We  will  also  be 
submitting  this  month’s  cover  story  to  the 
FCC  for  their  consideration  in  that  matter. 

We  would  like  to  thank  the  Media  Jus- 
tice Fund  for  making  this  month’s  cover 
story  possible.  It  illustrates  the  reality  that 
serious,  hard-hitting  investigative  report- 
ing requires  resources  to  do.  As  previously 
noted,  we  had  to  file  suit  against  the  Mis- 
sissippi Department  of  Corrections  to 
obtain  their  prison  telephone  contract,  as 
they  claimed  it  was  a confidential  docu- 
ment and  had  filed  it  under  seal  in  court 
lest  the  citizens  of  Mississippi  learn  the 
scope  and  extent  of  the  kickbacks  received 
by  their  prison  system. 

Sadly,  the  obvious  conflict  of  interest 
with  prisons  and  jails  profiting  off  their 
captives  is  of  little  concern  to  legislators 
and  the  government  agencies  that  sign 
prison  phone  contracts.  The  use  of  cell 
phones  by  prisoners  has  received  wide- 
spread attention  nationally.  The  role  of 
corrupt  employees  in  bringing  the  cell 
phones  into  facilities  is  typically  ignored 
or  glossed  over,  but  more  significantly,  the 
effort  to  stamp  out  prison  cell  phone  use 
in  order  to  protect  the  monopoly  on  high 
prison  telephone  kickbacks  is  largely  ig- 
nored - as  if  government  officials  have  no 
profit  motive  in  the  matter.  For  those  who 


believe  in  capitalism,  the  prison  cell  phone 
market  is  an  illustration  of  the  magic  of 
the  marketplace,  where  corrupt  staff  profit 
from  selling  prisoners  cell  phones  and  the 
prisoners  find  cell  phone  bills  cheaper  to 
pay  than  the  exorbitant  rates  charged  by 
prison  and  jail  telephone  monopolies. 

As  I write  this  editorial,  I have  finished 
interviewing  Hollywood  action  star  Danny 
Trejo,  a former  prisoner  himself  and  one 
of  the  most  prolific  living  actors.  Mr.  Trejo 
shares  his  story  of  going  from  prison  to 
work  as  a substance  abuse  counselor  to 
one  of  the  most  famous  actors  in  the  world 
(he  has  appeared  in  over  200  movies).  We 
will  publish  the  interview  in  an  upcoming 
issue  of  PLN.  This  is  part  of  a new  series 
of  interviews  in  PLN  with  former  prisoners 
who  have  not  only  turned  their  lives  around 
and  succeeded,  but  who  have  succeeded 
exceptionally  well  by  any  standard. 

All  too  often  prisoners  and  former 
prisoners  hear  only  negativity  about  being 
“failures”  and  having  neither  hope  nor  op- 
portunity. There  are  plenty  of  examples  to 
the  contrary  and  we  will  be  bringing  them 
to  you.  Over  the  years  I have  been  asked 
“how  could  you  start  PLN  while  you  were 
inside  a maximum  security  prison?”  Why 
couldn’t  I is  the  better  question.  The  bigger 
limits  are  not  always  the  ones  imposed  on 
us  but  the  ones  we  impose  on  ourselves. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe.  P 


New  Research:  Why  Innocent  People  Confess 
to  Crimes  They  Did  Not  Commit 

by  Derek  Gilna 


A Sept  ember  2010  article  in  the  New 
York  Times  highlighted  an  interest- 
ing phenomenon  that  has  become  more 
evident  in  an  era  where  DNA  evidence  is 
available  to  help  conclusively  prove  guilt 
or  innocence  - the  fact  that  many  people 
confess  to  crimes  they  did  not  commit, 
and  serve  lengthy  prison  terms  as  a result. 
Now,  due  to  numerous  real-life  examples 
and  research  by  experts,  it  is  recognized 
that  such  confessions  occur  much  more 
frequently  than  originally  presumed. 

Peter  J.  Neufeld,  co-founder  of  the 
New  York-based  Innocence  Project,  said 
the  new  research  is  dramatic.  “In  the  past, 
if  somebody  confessed,  that  was  the  end. 


You  couldn’t  imagine  going  forward.” 
Neufeld  noted  that  rather  than  focusing 
on  whether  confessions  were  physically 
coerced,  one  should  also  “look  at  whether 
they  are  reliable.” 

According  to  records  compiled  by 
Professor  Brandon  L.  Garrett  of  the  Uni- 
versity of  Virginia  Law  School,  since  1976 
at  least  40  people  have  given  confessions 
that  were  later  shown  to  be  false  by  DNA 
evidence.  Prof.  Garrett  observed  that  it  has 
been  known  for  some  time  that  the  mental- 
ly impaired,  mentally  ill,  young,  and  easily 
led  can  often  be  coerced  into  confessions, 
but  cited  the  example  of  Eddie  J.  Lowery  to 
demonstrate  that  even  people  who  do  not 
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fall  into  any  of  those  categories  can  also  be 
induced  into  false  confessions. 

Lowery  spent  10  years  in  prison  in 
Kansas  for  the  rape  of  a 75-year-old 
victim  and  was  cleared  by  DNA  evidence 
in  2003  after  serving  his  sentence.  He  was 
later  pardoned,  and  received  a $7.5  million 
settlement  for  his  wrongful  conviction. 

In  another  case,  Jeffrey  Deskovic 
spent  16  years  in  prison  for  a murder  he 
did  not  commit  in  Poughkeepsie,  New 
York;  he  was  exonerated  by  DNA  evidence 
in  2006.  [See;  PLN,  Aug.  2009,  p.  12].  Pros- 
ecutors had  successfully  argued  that  his 
detailed  confession  could  only  have  been 
made  by  the  perpetrator  of  the  crime. 

A common  thread  in  such  cases,  as 
disclosed  by  Prof.  Garrett’s  research,  was 
the  complexity  of  the  alleged  confessions. 
“I  expected,  and  think  people  intuitively 
think,  that  a false  confession  would  look 
flimsy  ...  [such  as]  ‘I  did  it’.”  But,  said 
Garrett,  false  confessions  instead  “looked 
uncannily  reliable.” 

Prof.  Garrett  cited  the  factor  of  po- 
lice contamination  during  interrogations 
by  introducing  and  describing  elements 
of  the  crime  when  questioning  suspects, 
either  purposely  or  otherwise.  “I  had 
known  that  in  a couple  of  these  cases, 
contamination  could  have  occurred  ...  I 
didn’t  expect  to  see  that  almost  all  of  them 
had  been  contaminated.” 

Garrett’s  research  showed  that  most 
of  the  people  who  falsely  confessed  had 
been  subjected  to  long,  high-pressure  inter- 
rogations without  legal  counsel  present. 
In  Lowery’s  case,  he  believes  that  the  con- 
tamination was  intentional  based  upon  the 
police  going  over  the  details  of  the  crime. 
“They  fed  me  the  answers,”  he  said. 

According  to  Lowery,  “You’ve  never 
been  in  a situation  so  intense,  and  you’re  naive 
about  your  rights....  You  don’t  know  what 
you’ll  say  to  get  out  of  that  situation.” 


Of  course  the  next  question  to  be 
considered  is  how  many  false  confession 
cases  exist  that  are  not  disprovable  by 
DNA  evidence. 

An  expert  on  the  issue  of  police 
contamination  during  questioning  of 
suspects,  Steven  A.  Drizin,  director  of  the 
Center  on  Wrongful  Convictions  at  the 
Northwestern  University  School  of  Law, 
has  stated  that  “contamination  ...  is  the 
primary  factor  in  wrongful  convictions. 
Juries  demand  details  from  the  suspect 
that  make  the  confession  appear  to  be  re- 
liable; that’s  where  these  cases  go  south.” 

Prisoner  Rights  Attorney 
CHARLES  CARBONE,  ESQ. 

Personally  and  professionally  dedicated 
to  fighting  for  prisoner  rights  and  human  rights 
for  California  prisoners  and  their  families. 


Police  training  experts  often  advocate 
the  videotaping  of  police  interrogations, 
and  ten  states  now  require  at  least  some 
videotaping  when  suspects  are  questioned, 
especially  in  death  penalty  cases. 

Professor  Garrett  has  authored  a 
book  on  wrongful  convictions,  Convicting 
the  Innocent:  Where  Criminal  Prosecu- 
tions Go  Wrong,  published  by  Harvard 
University  Press,  which  is  scheduled  to  be 
released  in  April  201 1 . 

Sources:  New  York  Times,  www.  law.  Vir- 
ginia. edit 
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Bexar  County,  Texas  Fails  to  Properly  Evaluate 
Mentally  111  Jail  Prisoners 


In  2009  the  Texas  legislature  amended 
a law,  codified  at  Article  16.22  of  the 
Code  of  Criminal  Procedure,  with  the 
intent  to  require  early  identification  of 
mentally  ill  jail  prisoners  so  they  can 
receive  appropriate  treatment  and  con- 
sideration upon  sentencing. 

Bexar  County,  which  includes  the  city 
of  San  Antonio,  Texas,  has  failed  to  fully 
apply  the  state  law  to  its  4,500  jail  prison- 
ers, 21%  of  whom  are  estimated  to  have 
a mental  illness.  Under  the  law,  the  jail  is 
required  to  provide  a list  of  possibly  men- 
tally ill  prisoners  to  a magistrate  within 
72  hours  of  arrest,  and  the  magistrate 
must  order  a mental  health  evaluation 
and  receive  a report  and  recommended 
course  of  treatment  within  30  days.  The 
magistrate  is  required  to  provide  a copy  of 
the  report  to  the  prosecutor  and  defense 
attorney.  During  this  process  the  criminal 
case  cannot  proceed. 

State  Rep.  Pete  Gallego  sponsored 
the  bill  with  the  aim  of  seeing  criminal 
justice  and  mental  health  resources  used 
more  efficiently. 

“The  goal  is  to  do  it  up  front,”  said 
Gallego.  “The  way  the  system  was  work- 
ing was,  you  weren’t  catching  [mentally 
ill  prisoners]  until  the  tail  end,  and  by 
then  the  person  had  been  sitting  in  jail 
and  needing  health  care  for  a period  of 
time.” 

However,  the  new  state  law  designed 
to  address  the  problem  of  mentally  ill 
jail  prisoners  was  unfunded,  and  did  not 
specify  which  magistrate  was  responsible 
for  ordering  and  reviewing  the  mental 
health  evaluations. 

“Over  the  past  several  weeks,  some- 
one in  the  jail  administration  has  been 
e-mailing  me  a list  of  persons  suspected 
of  having  a mental  illness,”  said  Bexar 
County  Criminal  Magistrate  Judge  An- 
drew Carruthers  in  a March  2010  memo  to 
jail  officials.  Carruthers  stated  his  “duties 
and  resources  do  not  encompass  compli- 
ance” with  Article  16.22. 

“I  have  a full-time  responsibility 
working  for  10  criminal  district  courts,” 
wrote  Carruthers.  “My  schedule  will  not 
accommodate  that.”  The  law  “says  ‘a 
magistrate.’  It  does  not  say  the  criminal 
magistrate  of  Bexar  County.” 

Indeed,  the  phrase  “a  magistrate” 


by  Matt  Clarke 

may  have  confused  jail  officials.  In  Texas, 
any  type  of  state  judge,  from  a Supreme 
Court  justice  down  to  the  lowly  justice 
of  the  peace,  can  be  considered  a “mag- 
istrate.” 

Bexar  County  Criminal  District 
Court  Administrator  Melissa  Barlow 
Fisher  agreed  that  the  term  “a  magistrate” 
in  the  statute  is  too  vague. 

“That’s  a part  of  the  problem,”  she 
said.  “We  don’t  know  who  they  mean. 
And  the  poor  jail  doesn’t  know  who 
they  mean.”  Fisher  noted  there  are  three 
full-time  and  nine  part-time  magistrate 
judges  at  the  county’s  central  magistrates’ 
office  who  are  “not  doing  mental  health 
evaluations.  That’s  not  their  job.”  Further, 
“Most  [Texas]  counties  are  like  us.  They 
don’t  have  the  resources  and  they  have  not 
implemented  this  to  the  letter  of  the  law, 
like  it  should  be.” 

Bexar  County  District  Judge  Mary 
Roman  wrote  to  the  county  commission- 
ers, informing  them  that  the  county  lacked 
“additional  medical  personnel,  mental 
health  magistrates  and  administrative 
staff”  needed  to  follow  the  law,  but  was 
nonetheless  in  “substantial  compliance.” 
She  joined  the  sheriff  and  district  attorney 
in  arguing  that  the  law  was  more  suited  to 
smaller  counties. 

Rep.  Gallego  disagreed,  noting 
that  Austin,  San  Antonio,  Houston, 
Dallas,  Fort  Worth  and  El  Paso  should 
have  higher  numbers  of  prisoners 
with  mental  health  issues  than  lower- 
population  counties.  He  also  called 
“substantial  compliance”  with  the  law 
insufficient. 

“The  analogy  that  I’ve  used  is  basket- 
ball,” said  Gallego.  “The  ball  either  goes 
through  the  hoop  or  it  doesn’t.” 

The  case  of  Alejandro,  a severely 
mentally  ill  Bexar  County  jail  prisoner,  is 
instructive.  At  19,  Alejandro  started  hear- 
ing voices  and  believed  that  the  television 
and  the  family’s  dachshund  were  sending 
him  ominous  messages.  At  23  he  punched 
his  father  over  a longstanding  argument 
about  whether  Alejandro  should  see  a 
doctor.  Following  his  arrest,  Alejandro’s 
case  was  dismissed  and  he  was  sent  to  a 
state  hospital. 

Arrested  six  years  later  for  posses- 
sion of  marijuana,  he  received  probation. 


He  continued  being  arrested,  jailed  and 
placed  on  probation  for  almost  a dozen 
misdemeanors  over  the  following  13  years. 
However,  his  mental  illness  made  it  impos- 
sible for  him  to  satisfy  the  conditions  of 
his  probation  and  Alejandro  was  violated 
and  thrown  in  jail  seven  times  for  a total 
of  225  days. 

Finally,  he  was  jailed  for  stepping  on 
his  father’s  foot  without  causing  injury 
when  he  was  on  probation  for  driving 
while  intoxicated. 

“There  was  no  bruising,  really,” 
Alejandro’s  court-appointed  attorney, 
Edward  Piker,  said.  “It  was  very  minor. 
But  he  was  arrested  for  assaulting  the 
elderly  anyway.” 

Possibly  without  ever  hearing  about 
Alejandro’s  mental  illness.  Judge  Monica 
Guerrero  found  him  guilty  and  added 
community  service  and  stress  education 
to  the  terms  of  his  probation.  However, 
he  was  arrested  and  incarcerated  for 
reckless  driving  before  completing  pro- 
bation. 

Piker  admitted  that  he  didn’t  sub- 
poena Alejandro’s  psychiatric  records.  “I 
don’t  remember  if  I specifically  said  [he 
suffers  from  paranoid  schizophrenia]  or 
not,”  Piker  acknowledged. 

“I  depend  on  attorneys  to  find  out 
about  anyone’s  mental  illness,”  said 
Judge  Guerrero.  “If  we  find  out  there’s  a 
hardship  or  an  illness,  it  could  preclude 
community  service.” 

Yet  Associate  Probate  Judge  Oscar 
Kazen,  who  presides  over  civil  commit- 
ment hearings  for  the  mentally  ill,  noted 
that  Article  16.22  was  amended  to  avoid 
exactly  that  type  of  uncertainty. 

“Right  now  [the  system]  is  ad  hoc,  and 
it  relies  on  a lot  of  good  luck  and  good 
will,”  said  Judge  Kazen.  “If  you  don’t  have 
the  luck,  somebody  can  slip  by.” 

Indeed,  it  appears  that  Alejandro, 
who  recently  completed  an  81 -day  stint 
in  jail,  was  one  of  the  unlucky  ones  who 
slipped  by. 

Dr.  Sally  Taylor,  director  of  psychiat- 
ric services  at  the  Bexar  County  jail,  has 
pushed  for  strategies  to  divert  the  mentally 
ill  from  incarceration.  If  a mental  illness 
makes  a prisoner  a threat  to  himself  or 
others,  Taylor’s  staff  sometimes  asks  the 
prosecutor  to  drop  charges.  If  the  charges 
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are  dropped  and  space  is  available,  the 
prisoner  is  then  transferred  to  a psychiat- 
ric facility.  Every  72  hours,  Taylor’s  staff 
sends  a list  of  prisoners  with  suspected 
“severe  mental  illness”  to  the  county’s 
four  mental  health  public  defenders  and 
a coordinator  in  a court  that  has  a weekly 
mental  health  docket. 

Prisoners  whose  answers  to  screen- 
ing questions  at  booking  indicate  severe 
mental  illness  may  be  placed  in  an  18-cell 
mental  health  unit  at  the  jail  if  there  are  no 
openings  at  outside  mental  health  facili- 
ties. Taylor’s  practices  have  been  cited  by 
county  officials  as  constituting  “substan- 
tial compliance”  with  Article  16.22. 

The  problem  is  that  Article  16.22  re- 
quires much  more.  The  law  mandates  that 
all  prisoners  suspected  of  mental  illness 
be  evaluated,  not  just  those  suspected 
of  “severe  mental  illness.”  It  requires 
that  a magistrate  be  notified  within  72 
hours,  not  public  defenders  and  a court 
coordinator,  and  that  the  magistrate 
order  an  evaluation  and  receive  a report 
within  30  days. 

In  explaining  the  focus  on  “severe 
mental  illness,”  Taylor  said,  “We  try  to 
triage  them  so  somebody  with  a less  severe 
illness  is  going  to  wait  longer.  That’s  just 
the  nature  of  limited  resources  every- 
where.” She  also  admitted  that  the  mental 
health  evaluations  required  by  Article 
16.22  are  more  extensive  than  those  per- 
formed by  her  staff. 

So  how  are  Taylor’s  “substantial 
compliance”  practices  working?  In  2009, 
with  less  than  three  full-time  psychia- 
trists, her  staff  conducted  8,200  mental 
health  assessments  and  treated  about 


3,000  prisoners  for  mental  illness.  The 
jail  also  had  five  suicides  in  2009,  over 
three  times  the  national  average.  The 
jail  has  a list  of  nearly  100  mentally  ill 
prisoners  awaiting  transfer  to  a state 
mental  health  facility.  And  the  situation 
may  soon  get  worse. 

The  Texas  Department  of  State 
Health  Services  has  been  told  to  cut  its 
2012-2013  budget  by  10%.  This  means 
$246  million  in  proposed  cuts,  including 
$134  million  from  mental  health  services. 
Texas  already  ranks  49th  in  state  spending 
on  mental  health,  according  to  the  Texas 
Medical  Association. 

If  the  budget  cuts  result  in  mentally 
ill  prisoners  spending  more  time  in  jail 
instead  of  treatment  facilities  - the  exact 
situation  Article  16.22  was  amended  to 
prevent  - it  will  be  a case  of  the  state  and 
county  being  penny-wise  and  pound- 
foolish.  The  mentally  ill  decompensate 
in  jail,  increasing  the  probability  of  their 
ending  up  in  prison  or  emergency  rooms, 
which  costs  taxpayers  more  than  it  would 
to  identify  and  treat  mentally  ill  prisoners 
on  the  front  end. 

Indeed,  according  to  a May  2008  cost 
analysis  of  Bexar  County’s  jail  diversion 
program  for  the  mentally  ill,  which  is  co- 
ordinated through  the  Center  for  Health 
Care  Services,  “Combining  criminal 
justice  and  treatment  costs  during  pre- 
booking diversion  was  associated  with 
$3,200  in  lower  costs  per  person  during 
the  first  6 months  after  diversion.”  Absent 
the  jail’s  pre-booking  diversion  program, 
“costs  would  have  been  more  than  $1.2 
million  higher  during  the  6 months  im- 
mediately after  diversion.” 


Further,  “[pjost-booking  diversion 
was  associated  with  about  $1,200  in 
lower  costs  per  person  [during]  the  18-  to 
24-month  period  after  entry  into  diver- 
sion,” and  costs  without  post-booking 
diversion  “would  have  been  $700,000 
higher.” 

Bexar  County’s  jail  diversion  pro- 
gram reportedly  keeps  800  to  1,000 
mentally  ill  people  out  of  jail  and  emer- 
gency rooms  each  month.  The  program 
apparently  works  well  - it  received  a Gold 
Award  from  the  American  Psychiatric 
Association  in  2006.  However,  proposed 
cuts  would  reduce  the  Center  for  Health 
Care  Services’  budget  by  20%,  and  the 
county  lacks  necessary  funds  to  com- 
ply with  the  laudable  goals  of  Article 
16.22. 

“We’re  doing  everything  we  can  at  this 
point,”  said  Judge  Roman.  “We  would  be 
glad  to  do  even  more,  but  the  resources 
have  to  be  there,  and  we’re  not  in  charge 
of  the  resources.” 

Neither  are  mentally  ill  prisoners,  of 
course,  but  they  are  the  ones  who  suffer 
most  due  to  lack  of  sufficient  funding  for 
evaluation  and  treatment  programs.  PLN 
has  previously  reported  on  Texas’  short- 
age of  mental  hospital  beds,  which  leaves 
mentally  ill  prisoners  stranded  in  jail 
without  adequate  treatment.  [See:  PLN, 
Feb.  2008,  p.30].  M 

Sources:  San- Antonio  Express-News; 
Article  16.22,  Texas  Code  of  Criminal 
Procedure;  www.sacurrent.com ; 'A  Cost 
Analysis  of  the  Bexar  County,  Texas,  Jail 
Diversion  Program ” (RTI  International, 
May  2008) 
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Prisoners’  Human  Rights 


It  was  a little  more  than  sixty  years 
ago  that  the  General  Assembly  of  the 
United  Nations  adopted  and  proclaimed 
the  Universal  Declaration  of  Human 
Rights  (UDHR).  For  the  first  time  in  his- 
tory, governments  from  around  the  world 
declared  that  “All  human  beings  are  born 
free  and  equal  in  dignity  and  rights,”  and 
that  “No  one  shall  be  subjected  to  torture 
or  to  cruel,  inhuman  or  degrading  treat- 
ment or  punishment.” 

A number  of  treaties  and  conven- 
tions have  been  promulgated  based  on 
the  UDHR,  stating  the  principle  that  all 
people  in  any  kind  of  detention  or  prison 
must  “be  treated  in  a humane  manner 
and  with  respect  for  the  inherent  dignity 
of  the  human  person.”1  The  declaration 
of  the  inherent  dignity  of  all  people  is  the 
foundation  of  human  rights  doctrine  and 
stands  in  stark  contradiction  to  societies’ 
historical  treatment  of  law  breakers  and 
the  imprisoned. 

In  ancient  Greece,  “infamous”  crimi- 
nals were  not  allowed  to  appear  in  court, 
make  public  speeches  or  serve  in  the  army. 
Criminals  in  Rome  could  be  denied  voting 
rights  or  the  ability  to  hold  public  office.2 
In  medieval  Europe,  infamous  criminals 
suffered  “civil  death”  which  resulted  in 
the  deprivation  of  all  rights,  confisca- 
tion of  property  and  exposure  to  injury. 
Those  deemed  “outlaws”  could  be  killed 
with  impunity  by  anyone.  In  England, 
felons  lost  their  property  and  even  right 
of  inheritance.  Their  property  went  to 
the  state.3  These  views  and  rules  were 
brought  to  America  by  the  colonists  and 
except  for  inheritance  rights  were  largely 
retained  by  the  states  after  the  American 
Revolution. 

Looking  more  closely  at  California, 
the  Penal  Code  of  1886,  sections  673-674, 
stated  that  “A  sentence  of  imprisonment 
in  a state  prison  for  any  term  less  than  for 
life  suspends  all  the  civil  rights  of  the  per- 
sons so  sentenced,  and  forfeits  all  public 
offices  and  all  private  trusts,  authority, 
and  power  during  such  imprisonment.  A 
person  sentenced  to  imprisonment  in  the 
state  prison  for  life  is  thereafter  deemed 
civilly  dead.”  The  imprisoned  had  no  legal 
identity.  Authorship  and  copyright  were 
impossible.  Even  after  release,  former 
prisoners  could  not  vote,  hold  office,  make 
contracts,  own  property  or  compose  a will. 
In  1919  the  Penal  Code  was  amended  to 
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restore  certain  rights  but  only  at  the  discre- 
tion of  the  parole  board.4 

It  wasn’t  until  1968  that  the  “Convict 
Bill  of  Rights”  was  installed  as  California 
Penal  Code  section  2600.  The  statute 
expanded  the  reading,  writing  and  cor- 
respondence privileges  of  prisoners, 
including  receiving  all  printed  matter  that 
did  not  incite  violence  or  was  not  grossly 
obscene.  Prisoners  could  inherit  property 
and  write  to  lawyers  and  public  officials 
confidentially,  and  could  own  written 
material. 

In  the  last  forty  years  there  has  been 
some  erosion  in  California  law  concern- 
ing prisoners’  rights,  but  the  core  aspects 
have  been  preserved.  Notably,  however, 
individual  prisoners  no  longer  have  the 
right  to  correspond  confidentially  or  have 
confidential  individualized  scheduled  in- 
terviews with  members  of  the  media. 

Current  voting  disenfranchisement 
laws  in  the  United  States  are  an  impor- 
tant vestige  of  colonial  civil  death  laws. 
Forty-eight  of  the  50  states  have  disen- 
franchisement laws  that  deprive  convicted 
offenders  of  the  right  to  vote  while  in 
prison.  In  most  states  offenders  on  parole 
or  probation  cannot  vote.  And  in  14  states 
ex-offenders  are  effectively  barred  from 
regaining  their  voting  rights  despite  hav- 
ing paid  their  debt  to  society.  In  10  states, 
one  in  four  black  men  is  permanently 
disenfranchised.  The  fact  that  most  of 
the  states  with  permanent  disenfranchise- 
ment statutes  are  in  the  southeastern  U.S. 
speaks  to  the  continued  racist  character  of 
laws  in  the  old  Confederacy.5 

The  application  of  human  rights 
principles  to  incarcerated  people  is  an 
important  step  in  the  development  of 
humane  societies.  The  positive  obligations 
required  by  human  rights  include  a great 
deal  more  than  the  protections  guaranteed 
by  the  Eighth  Amendment  of  the  U.S. 
Constitution.  The  Eighth  Amendment 
prohibits  cruel  and  unusual  punishment, 
defining  what  is  too  egregious  to  be  done 
to  prisoners.  A human  rights  framework 
goes  far  beyond  that  and  is  well  expressed 
in  a variety  of  international  treaties  and 
rules.  One  of  the  oldest  international 
instruments  concerning  the  treatment  of 
people  in  custody  is  the  United  Nations 
Standard  Minimum  Rules  for  the  Treat- 
ment of  Prisoners  (SMRTP).6 

The  SMRTP  is  a detailed  document 
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which  provides  principles  and  rules  for 
minimally-adequate  penal  systems.  Many 
of  the  provisions  are  routine  in  industri- 
alized nations  today.  The  separation  of 
convicted  and  pre-trial  detainees,  and  men 
and  women;  standards  for  adequate  space, 
light,  ventilation  and  heat;  and  decent 
clothing,  bedding  and  food  are  all  fairly 
well  maintained  in  modern  prisons. 

But  other  provisions  of  the  55-year- 
old  SMRTP  are  often  left  wanting.  Rule 
27  requires  that  discipline  and  order  be 
maintained  with  firmness,  but  with  no 
more  restriction  than  is  necessary  for 
safe  custody  and  well-ordered  community 
life.  Excessive  disciplinary  practices  are 
not  uncommon,  particularly  in  poorly- 
managed  private  prisons,  and  there  are 
thousands  of  U.S.  prisoners  serving  long 
terms  in  solitary  confinement  or  subjected 
to  devices  like  restraint  chairs,  chemical 
sprays  or  non-lethal  weapons  that  border 
on  or  are  frankly  torture. 

SMRTP  Rules  22-26  require  well- 
managed  and  adequate  medical  services. 
In  the  last  30  years  almost  all  of  the  states 
were  judged  at  one  time  or  other  to  be  in 
violation  of  the  U.S.  Constitution  over 
their  deliberately  indifferent  medical  care. 
Some  are  still  under  court  supervision. 
California’s  prison  medical  services  have 
been  under  court-ordered  receivership 
since  2006.  Continued  deficiencies  of  care 
forced  prisoners  to  sue  the  state,  arguing 
in  federal  court  that  overcrowding  must  be 
reduced  in  order  for  adequate  medical  care 
to  be  established.  California  is  appealing 
a court  order  to  immediately  decrease  the 
state’s  prison  population  by  up  to  40,000. 
The  U.S.  Supreme  Court  heard  oral  argu- 
ment in  the  case  in  November  2010,  and  a 
decision  is  pending.7  [See,  e.g.:  PLN,  Aug. 
2010,  p.l;  July  2010,  p.  14], 

SMRTP  Rule  53  requires  that  women 
be  guarded  by  female  officers  who  are 
the  only  staff  that  hold  authority  over 
women  prisoners  or  hold  the  keys  to  the 
areas  where  women  prisoners  are  held. 
Further,  no  male  staff  member  can  enter 
a women’s  facility  unless  accompanied 
by  a female  officer.  Yet  it  is  still  common 
in  U.S.  prisons  for  men  to  guard  women 
prisoners  even  in  the  most  sensitive  units 
like  Administrative  Segregation,  where 
women  are  in  their  cells  up  to  23.5  hours 
a day  and  are  subject  to  intrusive  observa- 
tion when  using  the  toilet  or  showering. 
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In  California,  male  guards  have  access  to 
women’s  housing  areas,  walk  the  tiers  of 
high-security  units  and  escort  shackled 
women  prisoners,  having  direct  physical 
contact. 

SMRTP  Rules  71-76  prescribe  that 
prisoners  be  required  to  work  at  safe 
jobs  in  useful  trades  that  prepare  them 
for  earning  an  honest  living  after  release. 
Work  should  closely  resemble  that  of  simi- 
lar jobs  outside  prison,  and  be  equitably 
compensated.  In  the  often-overcrowded 
U.S.  prison  system  only  5%  of  prisoners 
work  in  prison  industries.8  Most  who  do 
have  jobs  in  prison  perform  make- work 
tasks  such  as  pushing  brooms  or  cleaning 
toilets  that  others  have  cleaned  recently. 

It  is  in  the  International  Covenant  on 
Civil  and  Political  Rights  that  one  of  the 
clearest  statements  is  made  that  frames 
the  human  rights  approach  to  incarcera- 
tion. Article  10  affirms  that  “All  persons 
deprived  of  their  liberty  shall  be  treated 
with  humanity  and  with  respect  for  the  in- 
herent dignity  of  the  human  person.”  The 
ICCPR  goes  on  to  assert  in  Article  10(3) 
that  “The  penitentiary  system  shall  com- 
prise treatment  of  prisoners  the  essential 
aim  of  which  shall  be  their  reformation 
and  social  rehabilitation.”9 

The  SMRTP  is  very  specific  in  Rules 
65-66,  stating,  “The  treatment  of  persons 
sentenced  to  imprisonment ...  shall  have  as 
its  purpose  ...  to  establish  in  them  the  will 
to  lead  law-abiding  and  self-supporting 
lives  after  their  release  and  to  ht  them 
to  do  so....  To  these  ends  all  appropriate 
means  shall  be  used,  including  religious 
care  ...  education,  vocational  guidance 
and  training,  social  casework,  employ- 


ment counseling,  physical  development 
and  strengthening  of  moral  character,  in 
accordance  with  the  individual  needs  of 
each  prisoner....”  10 

This  stands  in  stark  contrast  to  the 
purpose  of  prisons  in  the  U.S.  today.  The 
principles  guiding  U.S.  prison  manage- 
ment during  almost  all  of  the  past  200 
years  have  been  retribution,  deterrence 
and  incapacitation.  Incapacitation  refers 
to  incarcerated  persons  being  unable  to 
commit  crimes  outside  of  prison  walls." 
Simply  put,  retribution  and  deterrence  are 
punishment  strategies  designed  to  drive 
out  the  desire  to  commit  crime,  while 
incapacitation  is  merely  a warehousing 
of  prisoners  to  keep  them  off  the  streets. 
These  are  failed  tactics  that  result  in  high 
recidivism  rates  and  contribute  to  the  eco- 
nomic disaster  of  severe  poverty  among 
the  poorest  communities.  In  2008,  1 out 
of  99  adults  was  behind  bars  in  the  U.S. 
and  more  than  50%  of  prisoners  were 
back  in  custody  within  three  years  of 
their  release.12 

Long  sentences  in  warehouse-like 
prisons  incapacitate  in  more  ways  than 
just  keeping  people  off  the  streets.  Idle- 
ness, overcrowding  and  despair  deprive 
the  individual  of  the  capacity  to  act  in- 
dependently, to  have  adequate  self  esteem 
and  to  feel  they  are  part  of  mainstream 
society.  All  of  which  contributes  to  the 
deepening  and  widening  of  the  permanent 
criminal  underclass  in  the  U.S.13 

A human  rights  approach  can  be 
adopted  to  overall  prison  management. 
The  International  Center  for  Prison 
Studies  (ICPS)  uses  such  an  approach  in 
all  of  its  prison  management  projects.  It 


does  so  due  to  the  importance  of  man- 
aging prisons  within  an  ethical  context 
which  respects  the  humanity  of  everyone 
involved  in  prison:  prisoners,  prison  staff 
and  visitors.  Also,  an  ethical  human  rights 
approach  is  the  most  effective  and  safe 
way  to  manage  prisons.  The  management 
of  prisons  is  about  the  management  of 
human  beings.  This  means  that  there  are 
issues  which  go  beyond  the  usual  bench- 
marks of  effectiveness  and  efficiency  to 
deep  matters  of  respect  for  others,  dignity 
of  the  individual  and  setting  a norm  of 
proper  behavior.14  The  ICSP  has  worked 
primarily  with  pan-European  nations  in 
concert  with  the  World  Health  Organi- 
zation’s Health  in  Prison  Project  since 
1995. 

A good  example  of  the  effect  of 
humane  prison  management  was  carried 
out  twenty  years  ago  at  the  23.5-hour- 
per-day  lockdown  supermax  unit  at  the 
Washington  Correctional  Center  (WCC) 
in  Shelton,  Washington.  The  supermax 
unit  at  WCC  was  a horror  of  abuse  and 
strife.  Prisoners  acted  out  by  burning 
mattresses,  yelling  and  screaming  at  all 
hours,  threatening  and  striking  staff,  and 
gassing  (throwing  human  waste  on)  staff 
and  other  prisoners.  Staff  acted  in  kind 
with  brutality  and  disrespect.  A new 
management  team  was  brought  in  to  run 
the  facility. 

The  superintendent  developed  a 
single-minded  strategy  to  bring  the 
unit  under  control.  He  focused  on  staff 
behavior.  A 28-point  set  of  rules  was 
promulgated  and  all  staff  were  expected 
to  follow  the  directives.  Key  provisions 
included: 
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Prisoners’  Human  Rights  (cont.) 

• the  principle  that  men  are  sent  to 
prison  as  punishment  and  not  for  pun- 
ishment 

• a belief  in  a man’s  capacity  to 
change  his  behavior 

• a normalization  of  prison  routines 
including  programs,  amenities  and  ser- 
vices 

• respectful  treatment,  cultural  sensi- 
tivity and  lack  of  racial  bias 

• timely  and  dependable  responses  to 
prisoner  requests,  and  never  lying 

• staff  modeling  of  the  behavior  ex- 
pected of  prisoners 

• consistent  and  fair  discipline  and 
swift  punishment  of  acts  that  threaten 
security 

• using  only  the  force  necessary  to 
maintain  order,  security  and  safety 

When  it  was  discovered  that  line  staff 
were  not  adhering  to  the  rules  they  were 
disciplined  or  fired,  and  any  supervisor 
not  enforcing  the  rules  was  fired.  The 
result  of  this  management  strategy  was 
a complete  reversal  of  the  chaos  and 
violence  in  the  unit.  Prisoners  spoke  with 
nearly  one  voice,  saying  that  they  were 
able  to  do  their  time  productively  in  or- 
der to  achieve  transfer  back  to  mainline 
prisons.  What  the  prisoners  appreciated 
most  was  simply  being  treated  like  a hu- 
man being.15 

It  is  in  the  European  Union  (EU)  that 
the  realization  of  human  rights  principles 
in  penal  practices  has  been  most  formally 
developed.  Human  rights  conventions  and 
covenants  are  incorporated  into  law  with 
mechanisms  for  ensuring  compliance. 
An  important  such  mechanism  is  the 
Optional  Protocol  to  the  International 
Covenant  on  Civil  and  Political  Rights. 
The  Protocol  furthers  the  purposes  of  the 
ICCPR  by  setting  up  a way  for  individuals 
to  complain  to  the  Human  Rights  Com- 
mittee and  be  officially  heard.  The  Human 
Rights  Committee  has  the  power  to  inves- 
tigate any  state  party  that  is  a signatory  to 
the  Protocol.16 

Using  the  ICCPR  as  a basis,  the 
nations  of  the  EU  conduct  regular  inves- 
tigations into  each  other’s  penal  practices 
and  hear  from  individuals  who  have  not 
had  their  grievances  properly  adjudicated. 
Needless  to  say,  the  United  States  has  not 
signed  the  Protocol  nor  implemented  a 
domestic  program  of  oversight  that  would 
serve  the  same  purpose.  The  U.S.  contin- 
ues to  assert  that  the  U.S.  Constitution 
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is  a sufficient  document  to  insure  human 
rights  standards  for  the  incarcerated. 

The  U.S.  is  routinely  very  late  in 
making  its  obligatory  reports  to  the  UN 
Committee  on  Torture  under  the  Con- 
vention Against  Torture  (CAT).  In  May 
2006  the  UN  Committee  responded  to 
the  United  States’  second  periodic  report 
under  CAT,  noting  that  the  report  was  3.5 
years  late.  The  Committee  was  critical, 
found  the  U.S.  was  out  of  compliance  with 
CAT  requirements,  and  expressed  concern 
regarding  the  following:  17 

• absence  of  a law  specifically  prohib- 
iting torture,  with  appropriate  penalties 

• psychological  torture  being  ruled 
limited  to  “prolonged  mental  harm” 

• U.S.  law  excluding  times  of  armed 
conflict  and  secret  detention  facilities  from 
limitations  on  torture 

• law  enforcement  personnel  not  being 
adequately  trained  re:  torture  and  CAT 

• the  use  of  waterboarding,  short 
shackling,  induction  of  fear  with  dogs, 
sexual  humiliation,  stress  positions  and 
other  cruel,  inhumane  or  degrading 
treatment  or  punishments,  and  the  lack 
of  investigations  to  bring  perpetrators 
to  justice 

• limitations  on  federal  civil  actions 
brought  by  prisoners  for  mental  or 
emotional  injury  that  cannot  also  show 
physical  injury  (under  the  Prison  Litiga- 
tion Reform  Act  ) 

• the  need  to  review  execution  meth- 
ods to  prevent  severe  pain  and  suffering 

• the  lack  of  measures  to  prevent  all 
sexual  violence  in  detention  centers  and 
insure  effective  investigation  and  prosecu- 
tion of  all  perpetrators 

• persistent  gender-based  humili- 
ation and  shackling  of  women  during 
childbirth 

• the  practices  of  keeping  children  and 
adults  in  the  same  prison,  and  children 
receiving  life  sentences 

• the  need  to  review  the  use  of  elec- 
troshock devices  that  have  proven  lethal 
during  restraint  procedures 

• the  common  use  of  prolonged  soli- 
tary confinement  in  supermax  prisons 

• the  many  allegations  of  brutality 
and  excessive  force  against  vulnerable 
populations,  particularly  racial  minorities, 
migrants  and  LGBT  detainees 

This  long  list  of  concerns  and  admon- 
ishments demonstrates  how  far  the  United 
States  is  from  being  a nation  that  respects 
and  implements  human  rights  for  people 
who  are  incarcerated. 

When  prisons  serve  a positive  social 
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function  and  become  a place  of  renewal 
and  rehabilitation,  communities  are  safer. 
Not  only  do  prisoners  benefit  from  living 
in  humane  circumstances,  but  society  reaps 
the  gain  as  well.  Despair  and  hopelessness 
are  replaced  by  a realistic,  more  positive 
sense  of  the  future  for  both  individuals 
and  society.  Turning  from  the  negative 
approach  of  stopping  cruel  punishments 
under  the  U.S.  Constitution  to  the  posi- 
tive requirements  of  the  human  rights 
standards  is  a good  step  toward  making 
prisons  work  for  the  good  of  all. 

Having  prisons  in  which  the  essential 
aim  is  rehabilitation  and  social  reintegra- 
tion is  a necessary  step  in  beginning  to 
heal  the  growing  divide  between  rich  and 
poor  and  stop  the  dramatic  growth  of 
severe  poverty  in  the  U.S.  As  the  world’s 
leading  jailer  the  U.S.  must  not  only  re- 
verse the  size  of  its  prison  population,  but 
also  alter  the  purpose  of  incarceration. 
Human  rights  doctrine  and  standards  pro- 
vide a well-practiced  and  successful  way 
forward  for  our  criminal  prosecution  and 
detention  systems,  and  a way  to  assist  in 
bringing  the  U.S.  Constitution  200  years 
forward  into  the  modern  era. 

Dr.  Corey  Weinstein,  a physician  in  San 
Francisco,  California,  is  a long-term  human 
rights  advocate  for  prisoners.  He  works 
with  the  American  Public  Health  Associa- 
tion, California  Prison  Focus  and  the  WHO 
Health  in  Prison  Project,  and  wrote  this 
article  exclusively  for  PLN 
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Colorado  Sought  to  Revoke  Prisoner’s 
Electrician  License  After  His  Release 

by  Gary  Hunter 


For  nearly  two  decades,  Colorado  state 
prisoner  Marke  E.  Bogle  worked  as 
a licensed  electrician  for  the  Colorado 
Department  of  Corrections.  In  1987,  with 
the  prison  system’s  approval,  he  tested 
and  obtained  his  journeyman’s  license. 
The  next  year  he  was  licensed  as  a master 
electrician,  and  prison  officials  paid  for  his 
license  renewal  every  two  years. 

Bogle  spent  the  better  part  of  18  years 
working  12-to- 1 5 hour  days,  and  even 
trained  other  prisoners.  He  performed 
every  conceivable  electric-related  job  while 
he  was  locked  up.  He  installed  surveillance 
systems  and  repaired  electrical  fences. 
Wardens  kept  him  on  call  at  all  hours 
and  he  traveled  across  the  state  repairing 
prisons’  electrical  problems  for  60  cents  a 
day  - the  going  wage  for  prison  labor. 

On  one  occasion  Bogle  even  saved 
his  prison  supervisor’s  life.  “I  was  72  feet 
up  [a  lamppost]”  recalled  Richard  Nailor, 
Bogle’s  former  supervisor.  When  Bogle 
realized  the  pole  was  about  to  snap,  “he 
held  it  real  carefully  as  I eased  down.” 

Bogle  only  declined  one  job  during 
his  entire  sentence:  He  refused  to  wire  the 
Territorial  Prison’s  room  used  for  lethal 
injections. 

In  2006,  after  almost  two  decades 
behind  bars,  Bogle  was  released  on  parole. 
He  soon  began  to  ply  his  electrical  trade 
to  support  himself. 

State  Attorney  General  John  Suthers 
then  filed  disciplinary  proceedings  to  have 
Bogle’s  license  revoked  due  to  his  felony 
conviction.  The  official  position  of  Colo- 
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rado’s  Department  of  Regulatory  Affairs 
was  “to  ensure  the  safety  of  the  public” 
when  reviewing  the  status  of  all  licenses. 

“I  think  it’s  a bunch  of  crap,”  Nailor 
said  of  the  state’s  efforts  to  revoke  Bogle’s 
license.  “He’s  been  in  places  where  if  he 
wanted  to  kill  me,  he  could  have  done  it 
10  times.  Instead,  basically,  this  man  saved 
my  life.” 

O.J.  Fleming,  CEO  of  Northern  Elec- 
tric, Inc.  and  Bogle’s  boss,  agreed.  “He’s 
paid  his  debt  to  society  and  has  every  right 
to  make  a meaningful  living,”  he  said. 

Bogle  lamented  his  dilemma.  “All  that 
money  I saved  the  state,  and  then  I start 
my  new  life  and  it’s  like,  ‘You’re  no  good 
to  us  anymore.’” 

Following  news  reports  about  the 
state’s  attempt  to  yank  Bogle’s  license  - 
and  thus  his  means  of  earning  an  honest 
living  - the  Department  of  Regulatory 
Affairs  reached  a more  reasonable  accom- 
modation that  let  Bogle  retain  his  license 
under  a stipulated  agreement. 

It’s  worth  noting  that  when  prisons 
exploit  prisoners’  labor,  they  quickly  be- 
come a disposable  commodity.  No  doubt, 
had  Bogle  remained  in  prison  providing 
low-cost  electrical  work,  state  officials 
would  not  have  tried  to  revoke  his  license 
despite  his  obvious  felony  conviction. 
Upon  his  release  on  parole,  however,  he 
was  no  longer  any  use  to  the  state  and  they 
took  action  against  him  accordingly.  P 

Sources:  Denver  Post,  www.doradls.  state, 
co.  us 
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It’s  Scary  Out  There  in  Reporting  Land:  Why  Crime  News  is 
on  the  Rise  and  Reporting  Analysis  is  on  the  Decline 


To  understand  how  badly  we’re  doing 
the  most  basic  work  of  journalism 
in  covering  the  law  enforcement  beat,  try 
sitting  in  a barbershop.  When  I was  get- 
ting my  last  haircut,  the  noon  news  on  the 
television — positioned  to  be  impossible 
to  avoid  watching — began  with  a grisly 
murder.  The  well-educated  man  in  the 
chair  next  to  me  started  ranting  about 
how  crime  is  out  of  control. 

But  it  isn’t.  I told  Frank,  a regular, 
that  crime  isn’t  running  wild  and  his 
chance  of  being  burglarized  today  is  less 
than  one  quarter  what  it  was  in  1980. 
[Author’s  note : Upon  further  checking,  I 
learned  that  the  chance  of  getting  burglar- 
ized today  is  actually  42.5  percent  of  what 
it  was  in  1980]. 

The  shop  turned  so  quiet  you  could 
have  heard  a hair  fall  to  the  floor  had  the 
scissors  not  stopped.  The  barbers  and 
clients  listened  intently  as  I next  told 
them  about  how  the  number  of  murders 
in  America  peaked  back  in  the  early  1990’s 
at  a bit  south  of  25,000  and  fell  to  fewer 
than  16,000  in  2009.  When  we  take  popu- 
lation growth  into  account,  this  means 
your  chance  of  being  murdered  has  almost 
been  cut  in  half. 

“So  why  is  there  so  much  crime  on  the 
news  every  day?”  Diane,  who  was  cutting 
Frank’s  hair,  asked. 

“Because  it’s  cheap,”  I replied.  “And 
with  crime  news  you  only  have  to  get  the 
cops’  side  of  the  story.  There  is  no  ethical 
duty  to  ask  the  arrested  for  their  side  of 
the  story.” 

Cheap  news  is  a major  reason  that 
every  day  we  are  failing  in  our  core  mission 
of  providing  people  with  the  knowledge 
they  need  for  our  democracy  to  function. 
Barry  Glassner,  in  an  important  book  every 
journalist  should  read,  tells  us  how  cheap 
news  badly  done  spreads  false  beliefs  and 
racial  distrust.  It’s  been  a decade  since  he 
came  out  with  The  Culture  of  Fear:  Why 
Americans  Are  Afraid  of  the  Wrong  Things. 
By  my  sights,  the  problems  Glassner  de- 
scribed have  gotten  worse,  much  worse. 

Does  Anybody  Care? 

Beats  are  fundamental  to  journalism, 
but  our  foundation  is  crumbling.  Whole 
huge  agencies  of  the  federal  government  and, 
for  many  news  organizations,  the  entirety 
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of  state  government  go  uncovered.  There 
are  school  boards  and  city  councils  and 
planning  commissions  that  have  not  seen  a 
reporter  in  years.  The  outrageous  salaries  that 
were  paid  to  Bell,  California  city  officials — 
close  to  $800,000  to  the  city  manager,  for 
example — would  not  have  happened  if  just 
one  competent  reporter  had  been  covering 
that  city  hall  in  Southern  California.  But 
no  one  was,  and  it  took  an  accidental  set  of 
circumstances  for  two  reporters  from  the  Los 
Angeles  Times  to  reveal  this  scandal. 

Four  decades  ago  when  I covered  lo- 
cal government  meetings  in  Silicon  Valley 
for  the  San  Jose  Mercury,  I always  asked 
for  copies  of  the  agency  budget.  In  those 
days,  before  spreadsheets  or  the  first  pock- 
et calculator  had  been  invented,  I did  long 
division  in  the  margins  to  figure  out  trends 
and  how  the  taxpayers’  money  was  being 
spent.  It  not  only  relieved  the  tedium  of 
the  meetings  I sat  through,  but  it  produced 
story  after  story  after  story  that  engaged 
readers  and  at  times  infuriated  officials 
while  protecting  the  public  purse. 

Increasingly  what  I see  are  news 
reports  evidencing  a basic  lack  of  knowl- 
edge about  government.  And  this  isn’t 
happening  just  with  beat  reporters  but 
with  the  assignment  and  copy  editors  who 
are  supposed  to  review  stories  before  they 
get  into  print  or  on  the  air. 

In  the  first  10  months  of  2010,  a Nexis 
database  search  shows,  newspapers  and 
wire  services  reported  more  than  1,700 
times  that  juries,  grand  or  petite,  handed 
down  indictments  and  verdicts. 

Sometimes  I pick  up  the  phone  and 
call  reporters  whose  stories  contain  this 
incredibly  dumb  mistake  and  politely  try 
to  educate  them.  Perhaps  it’s  obnoxious, 
but  somebody  needs  to  do  it.  Some  re- 
porters ask  me  what  difference  it  makes. 
A few  have  insisted  that  [handed]  down 
is  correct.  Really,  I ask.  Even  if  people 
have  never  been  in  the  courtroom,  they 
would  know  from  movies  and  television 
that  the  judge  sits  in  the  highest  position 
and  therefore  juries  hand  up  while  judges 
hand  down.  When  I’ve  asked  reporters 
and  some  editors  how  many  votes  are 
needed  for  a jury  to  convict,  I’ve  some- 
times gotten  back  cautious,  slow  or  wrong 
answers.  And  it’s  not  a trick  question.  If 
any  reporter  doesn’t  instantly  know  this 


answer,  then  alarms  should  sound  and 
training  should  promptly  commence. 

Far  too  much  of  journalism  consists 
of  quoting  what  police,  prosecutors, 
politicians  and  publicists  say — and  this 
is  especially  the  case  with  beat  reporters. 
It’s  news  on  the  cheap  and  most  of  it  isn’t 
worth  the  time  it  takes  to  read,  hear  or 
watch.  Don’t  take  my  word  for  it.  Instead 
look  at  declining  circulation  figures.  People 
know  value  and  they  know  when  what 
they’re  getting  is  worth  their  time  or  worth 
the  steadily  rising  cost  of  a subscription. 

Less  for  More 

I also  am  board  chairman  and  part 
owner  of  a very  small  business — we  man- 
age a small  hotel — that  follows  a different 
customer  policy  than  newspapers  do.  Ev- 
ery year  the  three  papers  I subscribe  to  cut 
quality  and  raise  prices.  When  we  charge 
our  guests  more,  we  give  them  something 
more — nicer  shampoo,  fluffier  towels — 
and  we  tell  them  about  the  new  benefit. 
Why  should  we  think  people  would  pay 
more  for  less  and  do  so  repeatedly? 

One  day  a decade  or  so  ago  when 
Amtrak  said  my  Metroliner  would  be 
delayed  at  30th  Street  Station  in  Phila- 
delphia, I ran  upstairs  and  bought  The 
Philadelphia  Inquirer,  where  I worked  for 
seven  years.  Buried  inside  I found  a half 
column  about  the  new  budget  for  Mont- 
gomery County,  the  wealthiest  and  most 
important  county  for  the  newspaper’s 
financial  success.  The  story  was  mostly 
about  the  three  commissioners  yelling  at 
each  other.  The  total  budget  was  men- 
tioned, almost  in  passing,  with  no  hint  of 
whether  it  meant  property  taxes  would  go 
up  or  down,  more  money  would  be  spent 
on  roads  or  less,  or  any  of  the  other  basics 
that  readers  want  to  know. 

For  this  I paid  money?  I could  only 
imagine  the  reaction  of  the  residents  of 
Montgomery  County. 

This  problem  is  not  with  the  break- 
down in  the  centuries-old  economic 
model,  a simple  model  that  manyjournal- 
ists  do  not  really  understand.  Connecting 
buyers  and  sellers  who  are  in  search  of  one 
another  pays  the  bills.  What  draws  them  is 
a desire  to  find  out  that  which  is  important 
but  that  they  did  not  know.  We  call  this 
information  the  news. 
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Far  too  much  of  what  we  produce 
today  is  already  widely  known.  We  fill 
so  many  pages  with  rehashed  or  known 
information  that  on  many  days  these 
publications  could  properly  be  called  olds- 
papers.  It’s  not  like  there  isn’t  important 
and  revealing  news  all  around  us.  There 
is.  It’s  just  that  we  seem  swept  up  in  a herd 
mentality  with  too  narrow  a focus  and  too 
much  eagerness  to  rely  on  what  sources  tell 
us  rather  than  asking  these  same  people 
to  address  important  facts  that  lie  in  plain 
sight  in  the  public  record. 

Much  of  what  passes  for  reporting 
about  government  these  days  is  not  only 
information  that  is  useless,  it  is  laughable 
nonsense,  and  I have  the  coffee  stains  on 
my  robe  to  prove  it.  Every  morning  I read 
“Beat  the  Press”  on  the  Center  for  Economic 
and  Policy  Research  website,  which  is  liberal 
economist  Dean  Baker’s  critique  of  the  eco- 
nomic theory,  policy  and  “facts”  he  finds  on 
the  front  pages  of  The  New  York  Times , The 
Washington  Post  and  other  media  outlets. 
Baker  routinely  picks  apart  articles  that  are 
as  far  from  reality  as  a weather  story  that 
says  the  sun  rose  in  the  West. 

Sometimes  I send  these  criticisms  on 
to  the  ombudsman  or  top  editors  of  the 
offending  publications.  I have  even  put 
together  packages  showing  from  the  news- 
paper’s own  clips  that  what  was  printed  is 
utterly  false.  But  I rarely  see  any  correc- 
tions made  nor  any  insistence  that  writers 
actually  know  what  they  are  writing  about 
when  it  comes  to  government  policy,  eco- 
nomic policy,  taxes  or  treaties. 

During  the  past  1 5 years  as  I focused 
my  reporting  on  how  the  American  econ- 
omy works  and  the  role  of  government  in 


shaping  how  the  benefits  and  burdens  of 
the  economy  are  distributed,  I’ve  grown 
increasingly  dismayed  at  the  superficial 
and  often  dead  wrong  assumptions  per- 
meating the  news.  Every  day  in  highly 
respected  newspapers  I read  well-crafted 
stories  with  information  that  in  years  past 
I would  have  embraced  but  now  know  is 
nonsense,  displaying  a lack  of  understand- 
ing of  economic  theory  and  the  regulation 
of  business.  The  stories  even  lack  readily 
available  official  data  on  the  economy  and 
knowledge  of  the  language  and  principles 
in  the  law,  including  the  Constitution. 

What  these  stories  have  in  common 
is  a reliance  on  what  sources  say  rather 
than  what  the  official  record  shows.  If 
covering  a beat  means  finding  sources 
and  sniffing  out  news,  then  a firm  foun- 
dation of  knowledge  about  the  topic  is 
essential,  though  not  sufficient.  Combine 
this  with  a curiosity  to  dig  deeply  into  the 
myriad  of  documents  that  are  in  the  public 
record — and  then  ask  sources  about  what 
the  documents  show.  P 

David  Cay  Johnston,  while  working  at  The 
New  York  Times,  won  the  2001  Pulitzer  Prize 
for  Beat  Reporting  for  his  coverage  of  loop- 
holes and  inequities  in  the  U.  S.  tax  code.  He 
is  a columnist  for  Tax  Analysts  and  teaches 
the  law  of  the  ancient  world  at  Syracuse  Uni- 
versity’s law  and  graduate  business  schools. 
“The  Fine  Print,”  the  third  book  in  his  series 
about  the  American  economy,  is  scheduled  to 
be  published  in  2011  by  Penguin.  This  article 
originally  appeared  in  the  Nieman  Reports 
( www.nieman.harvard.edu)  and  is  reprinted 
with  the  author’s  permission. 

[Editor’s  Note:  It  is  worth  noting  that 


today  only  two  newspapers  in  America 
even  have  a reporter  who  regularly  cov- 
ers prisons  as  a beat.  None  of  the  large 
newspapers  even  consider  criminal  justice 
issues  worthy  of  regular  coverage  because 
they  supposedly  do  not  affect  their  ideal 
advertiser  demographic,  even  as  the  tax 
burden  of  a growing  criminal  justice  sys- 
tem affects  everyone.] 
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Controversial  Drug  Given  to  All  Guantanamo  Detainees 
Akin  to  “Pharmacologic  Waterboarding” 


The  Defense  Department  forced  all 
“war  on  terror”  detainees  at  the 
Guantanamo  Bay  prison  to  take  a high 
dosage  of  a controversial  antimalarial 
drug,  mefloquine,  an  act  that  an  Army 
public  health  physician  called  “pharma- 
cologic waterboarding.” 

The  U.S.  military  administered  the 
drug  despite  Pentagon  knowledge  that 
mefloquine  caused  severe  neuropsychiatric 
side  effects,  including  suicidal  thoughts, 
hallucinations  and  anxiety.  The  drug  was 
used  on  the  prisoners  whether  they  had 
malaria  or  not. 

Interviews  conducted  over  the  past 
two  months  with  tropical  disease  experts 
and  a review  of  Defense  Department 
documents  and  peer-reviewed  journals 
show  there  were  no  preexisting  cases 
where  mefloquine  was  ever  prescribed  for 
mass  presumptive  treatment  of  malaria. 

The  revelation,  which  has  not  been 
previously  reported,  was  buried  in  docu- 
ments publicly  released  by  the  Department 
of  Defense  (DoD)  two  years  ago  as  part 
of  the  government’s  investigation  into  the 
June  2006  deaths  of  three  Guantanamo 
detainees. 

Army  Staff  Sgt.  Joe  Hickman,  who 
was  stationed  at  Guantanamo  at  the  time 
of  the  suicides  in  2006,  and  has  presented 
evidence  that  demonstrates  the  three 
detainees  could  not  have  died  by  hang- 
ing themselves,  noticed  in  the  detainees’ 
medical  files  that  they  were  given  meflo- 
quine. Hickman  has  been  investigating 
the  circumstances  behind  the  detainees’ 
deaths  for  nearly  four  years. 

All  detainees  arriving  at  Guantanamo 
in  January  2002  were  first  given  a treat- 
ment dosage  of  1,250  mg  of  mefloquine, 
before  laboratory  tests  were  conducted 
to  determine  if  they  actually  had  the  dis- 
ease, according  to  a section  of  the  DoD 
documents  entitled  “Standard  Inprocessing 
Orders  for  Detainees.’1  The  1 ,250  mg  dosage 
is  what  would  be  given  if  the  detainees  actu- 
ally had  malaria.  That  dosage  is  five  times 
higher  than  the  prophylactic  dose  given  to 
individuals  to  prevent  the  disease. 

Maj . Remington  Nevin,  an  Army  pub- 
lic health  physician,  who  formerly  worked 
at  the  Armed  Forces  Health  Surveillance 
Center  and  has  written  extensively  about 
mefloquine,  said  in  an  interview  the  use  of 
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mefloquine  “in  this  manner  ...  is,  at  best, 
an  egregious  malpractice.” 

The  government  has  exposed  de- 
tainees “to  unacceptably  high  risks  of 
potentially  severe  neuropsychiatric  side 
effects,  including  seizures,  intense  vertigo, 
hallucinations,  paranoid  delusions,  ag- 
gression, panic,  anxiety,  severe  insomnia, 
and  thoughts  of  suicide,”  said  Nevin,  who 
was  not  speaking  in  an  official  capacity, 
but  offering  opinions  as  a board-certified, 
preventive  medicine  physician.  “These 
side  effects  could  be  as  severe  as  those 
intended  through  the  application  of  ‘en- 
hanced interrogation  techniques.’” 

Mefloquine  is  also  known  by  its  brand 
name  Lariam.  It  was  researched  by  the 
U.S.  Army  in  the  1970s  and  licensed  by  the 
Food  and  Drug  Administration  in  1989. 
Since  its  introduction,  it  has  been  directly 
linked  to  serious  adverse  effects,  includ- 
ing depression,  anxiety,  panic  attacks, 
confusion,  hallucinations,  bizarre  dreams, 
nausea,  vomiting,  sores,  and  homicidal 
and  suicidal  thoughts.  It  belongs  to  a class 
of  drugs  known  as  quinolines,  which  were 
part  of  a 1956  human  experiment  study  to 
investigate  “toxic  cerebral  states,”  as  part 
of  the  CIA’s  MKULTRA  mind-control 
program. 

The  Army  tapped  the  Walter  Reed 
Army  Institute  of  Research  (WRAIR)  to 
develop  mefloquine  and  it  was  later  licensed 
to  the  Swiss  pharmaceutical  company  F. 
Hoffmann-La  Roche.  The  first  human 
trials  of  mefloquine  were  conducted  in 
the  mid-1970s  on  prisoners,  who  were 
deliberately  inoculated  with  malaria  at  the 
Stateville  Correctional  prison  near  Joliet, 
Illinois,  the  site  of  controversial  antima- 
larial experimentation  in  the  early  1940s. 

The  drug  was  administered  to  Guan- 
tanamo detainees  without  regard  to  their 
medical  or  psychological  history,  despite 
its  considerable  risk  of  exacerbating  pre- 
existing conditions.  Mefloquine  is  also 
known  to  have  serious  side  effects  among 
individuals  under  treatment  for  depression 
or  other  serious  mental  health  disorders, 
which  numerous  detainees  were  said  to 
have  been  treated  for,  according  to  their 
attorneys  and  published  reports. 

Dr.  G.  Richard  Olds,  a tropical  disease 
specialist  and  the  founding  dean  of  the 
Medical  School  at  the  University  of  Cali- 


fornia at  Riverside,  said  in  his  “professional 
opinion  there  is  no  medical  justification  for 
giving  a massive  dose  of  mefloquine  to  an 
asymptomatic  individual.” 

“I  also  do  not  see  the  medical  ben- 
efit of  treating  a person  in  Cuba  with  a 
prophylactic  dose  of  mefloquine,”  Olds 
said.  Mefloquine  is  “a  fat  soluble,  and  as 
a result,  it  does  build  up  in  the  body  and 
has  a very  long  half-life.  This  is  important 
since  a massive  dose  of  this  drug  is  not 
easily  corrected  and  the  ‘side  effects’  of 
the  medication  could  last  for  weeks  or 
months.” 

In  2002,  when  the  prison  was  estab- 
lished and  mefloquine  first  administered, 
there  were  dozens  of  suicide  attempts  at 
Guantanamo.  That  same  year,  the  DoD 
stopped  reporting  attempted  suicides. 

By  February  2002  there  were  at  least 
459  detainees  imprisoned  at  Guantanamo. 
In  March  of  that  year,  according  to  the 
book  “Saving  Grace  at  Guantanamo 
Bay:  A Memoir  of  a Citizen  Warrior”  by 
Montgomery  Granger,  “the  situation”  at 
the  prison  began  “deteriorating  rapidly.” 

“There  is  more  and  more  psychosis 
becoming  evident  in  detainees  ...”  wrote 
Granger,  an  Army  Reserve  major  and 
medic  who  was  stationed  at  Guantanamo 
in  2002.  “We  already  have  probably  a 
dozen  or  so  detainees  who  are  psychiatric 
cases.  The  number  is  growing.” 

“Presumptively  Treating”  Malaria 

Though  malaria  is  nonexistent  in 
Cuba,  DoD  spokeswoman  Maj.  Tanya 
Bradsher  told  Truthout  that  the  U.S.  gov- 
ernment was  concerned  that  the  disease 
would  be  reintroduced  into  the  country 
as  detainees  were  transferred  to  the  prison 
facility  in  January  2002. 

A “decision  was  made,”  Bradsher  said 
in  an  email,  to  “presumptively  treat  each 
arriving  Guantanamo  detainee  for  ma- 
laria to  prevent  the  possibility  of  having 
mosquito-borne  [sic]  spread  from  an  in- 
fected individual  to  uninfected  individuals 
in  the  Guantanamo  population,  the  guard 
force,  the  population  at  the  Naval  base  or 
the  broader  Cuban  population.” 

But  Granger  wrote  in  his  book  that  a 
Navy  entomologist  was  present  at  Guan- 
tanamo in  January  and  February  2002  and 
during  that  time  only  identified  insects 
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that  were  nuisances  and  did  not  identify 
any  insects  that  were  carriers  of  a disease, 
such  as  malaria. 

Nevertheless,  Bradsher  said  the 
“mefloquine  dosage  [given  to  detainees] 
was  entirely  for  public  health  purposes  ... 
and  not  for  any  other  purpose”  and  “is 
completely  appropriate.” 

“The  risks  and  benefits  to  the  health 
of  the  detainees  were  central  consider- 
ations,” she  added. 

A September  13,  2002  DoD  memo 
governing  the  operational  use  of  meflo- 
quine said,  “Malaria  is  not  a threat  in 
Guantanamo  Bay.”  Indeed,  there  have 
only  been  two  to  three  reported  cases  of 
malaria  at  Guantanamo. 

The  DoD  memo,  signed  by  Assistant 
Secretary  of  Defense  for  Health  Affairs 
William  Winkenwerder,  was  sent  to  then- 
Rep.  John  McHugh,  the  Republican 
chairman  of  the  House  Veterans  Affairs 
Subcommittee  on  Military  Personnel. 
McHugh  is  now  Secretary  of  the  Army. 

A Senate  staff  member  told  Truthout 
the  Senate  Armed  Services  Committee 
was  never  briefed  about  malaria  concerns 
at  Guantanamo  nor  was  the  committee 
made  aware  of  “any  issue  related  to  the 
use  of  mefloquine  or  any  other  anti- 


malarial  drug”  related  to  “the  treatment 
of  detainees.” 

When  questions  were  raised  at  a 
February  19,  2002  meeting  of  the  Armed 
Forces  Epidemiological  Board  (AFEB) 
about  what  measures  the  military  was 
taking  to  address  malaria  concerns  at 
Guantanamo,  Navy  Capt.  Alan  J.  Yund 
did  not  disclose  that  mefloquine  was  be- 
ing administered  to  detainees  as  a form  of 
presumptive  treatment. 

Yund  also  said  the  military  gave 
detainees  a different  anti-malarial  drug 
known  as  primaquine  and  noted  that 
“informed  consent”  was  “absolutely 
practiced”  prior  to  administering  drugs 
to  detainees,  an  assertion  that  contradicts 
claims  made  by  numerous  prisoners  who 
said  they  were  forced  to  take  drugs  even  if 
they  protested.  Yund  did  not  return  calls 
for  comment. 

Bradsher  declined  to  respond  to  a 
follow-up  question  about  who  made  the 
decision  to  presumptively  treat  detainees 
with  mefloquine. 

An  April  16,  2002  meeting  of  the  In- 
teragency Working  Group  for  Antimalarial 
Chemotherapy,  which  DoD,  along  with 
other  federal  government  agencies,  is  a part 
of,  was  specifically  dedicated  to  investigat- 


ing mefloquine’s  use  and  the  drug’s  side 
effects.  The  group  concluded  that  study 
designs  on  mefloquine  up  to  that  point 
were  flawed  or  biased  and  criticized  DoD 
medical  policy  for  disregarding  scientific 
fact  and  basing  itself  more  on  “sensational 
or  best  marketed  information.” 

The  Working  Group  called  for  ad- 
ditional research,  and  warned,  “other 
treatment  regimes  should  be  carefully 
considered  before  mefloquine  is  used  at 
the  doses  required  for  treatment.” 

Still,  despite  the  red  flags  that  pointed 
to  mefloquine  as  a high-risk  drug,  the 
DoD’s  mefloquine  program  proceeded. 

In  fact,  a June  2004  set  of  guidelines 
issued  by  the  Centers  for  Disease  Control 
and  Prevention  (CDC)  said  mefloquine 
should  only  be  used  when  other  stan- 
dard drugs  were  not  available,  as  it  “is 
associated  with  a higher  rate  of  severe 
neuropsychiatric  reactions  when  used  at 
treatment  doses.” 

According  to  the  CDC,  ‘“presumptive 
treatment’  without  the  benefit  of  laboratory 
confirmation  should  be  reserved  for  extreme 
circumstances  (strong  clinical  suspicion, 
severe  disease,  impossibility  of  obtaining 
prompt  laboratory  confirmation).” 

A CDC  spokesman  refused  to  com- 
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Drug  Used  in  Guantanamo  (cont.) 


ment  about  the  “presumptive  treatment” 
of  malaria  at  Guantanamo  and  referred 
questions  to  the  DoD. 

Nevin  said,  if  “mass  presumptive 
treatment  has  been  given  consistently, 
many  dozens  of  detainees,  possibly 
hundreds,  would  almost  certainly  have 
suffered  such  disabling  adverse  events.” 

“It  appears  that  for  years,  senior  De- 
fense health  leaders  have  condoned  the 
medically  indefensible  practice  of  using 
high  doses  of  mefloquine  ostensibly  for 
mass  presumptive  treatment  of  malaria 
among  detainees  from  the  Middle  East 
and  Asia  lacking  any  evidence  of  disease,” 
Nevin  said.  “This  is  a use  for  which  there  is 
no  precedent  in  the  medical  literature  and 
which  is  specifically  discouraged  among 
refugees  by  malaria  experts  at  the  Centers 
for  Disease  Control.” 

Even  proponents  of  limited  meflo- 
quine usage  are  seriously  questioning  the 
logic  behind  the  DoD’s  actions.  Professor 
James  McCarthy,  chair  of  the  Infectious 
Diseases  Division  of  the  Queensland  In- 
stitute of  Medicine  in  Australia,  who  is 
an  advocate  of  the  safe  use  of  mefloquine 
under  proper  safeguards,  and  takes  it 
himself  when  traveling,  told  Truthout  he 
was  unaware  of  the  use  of  mefloquine  for 
mass  presumptive  treatment  as  described 
by  the  DoD,  but  could  imagine  it  under 
certain  circumstances. 

However,  when  informed  that  lab 
tests  were  available  and  the  detainees 
were  screened  for  the  blood  product 
G6PD,  used  to  determine  the  suitability 
of  certain  antimalarial  drugs,  McCarthy 
found  the  DoD’s  use  of  mefloquine  at 
Guantanamo  difficult  to  understand  and 
“hard  to  support  on  pure  clinical  grounds 
as  an  antimalarial.” 

Treatment,  Torture  or 
an  Experiment? 

Another  striking  point  about  the 
DoD’s  decision  to  presumptively  treat 
mostly  Muslim  detainees  with  mefloquine 
beginning  in  2002  is  that  it  is  the  exact 
opposite  of  how  the  DoD  responded 
to  malaria  concerns  among  the  Haitian 
refugees  who  were  held  at  Guantanamo 
a decade  earlier. 

Between  1991  and  1992,  more  than 
14,000  Haitian  refugees  were  held  in 
temporary  camps  set  up  at  Guantanamo. 
A large  number  of  Haitian  refugees  - 
235  during  a four-month  period  - were 
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diagnosed  with  malaria.  But  instead  of 
presumptively  treating  the  refugee  popula- 
tion at  Guantanamo,  the  DoD  conducted 
laboratory  tests  first  and  only  the  individu- 
als who  were  found  to  be  malaria  carriers 
were  administered  chloroquine. 

Another  example  of  how  the  DoD 
approached  malaria  treatment  differ- 
ently for  other  subjects  is  the  case  of 
Army  Rangers  who  returned  from  ma- 
larial areas  of  Afghanistan  between 
June  and  September  2002  and  were 
infected  with  the  disease  at  an  attack 
rate  of  52.4  cases  per  1,000  soldiers. 
However,  the  Rangers  did  not  receive  mass 
presumptive  treatment  of  mefloquine. 
They  were  given  other  standard  drugs 
after  laboratory  tests,  according  to  docu- 
ments obtained  by  Truthout. 

Nevin  said  the  DoD’s  treatment  of 
Haitian  refugees  represented  “a  situation 
that  arguably  presented  a much  higher 
risk  of  disease  and  secondary  transmis- 
sion, but  one  which  U.S.  medical  experts 
stated  at  the  time  could  be  safely  managed 
through  more  conservative  and  focused 
measures.” 

Why  did  the  government  use  the 
“conservative  and  focused”  approach  in 
treating  Haitian  refugees  and  the  Army 
Rangers,  but  then  revert  to  presumptive 
mefloquine  treatment  in  the  case  of  the 
Guantanamo  detainees,  who  - a month 
after  the  prison  facility  opened  in  January 
2002  - were  stripped  of  their  protections 
under  the  Geneva  Conventions? 

According  to  Sean  Camoni,  a Seton 
Hall  University  law  school  research 
fellow,  “there  is  no  legitimate  medical 
purpose  for  treating  malaria  in  this  way,” 
and  the  drug’s  severe  side  effects  may 
actually  have  been  the  DoD’s  intended 
impact  in  calling  for  the  drug’s  usage. 
Camoni  and  several  other  Seton  Hall  law 
school  students  have  been  working  on  a re- 
port about  mefloquine  use  on  Guantanamo 
detainees.  Their  work  was  conducted  inde- 
pendently of  Truthout ’s  investigation. 

A copy  of  the  Seton  Hall  report, 
“Drug  Abuse?  An  Exploration  of  the 
Government’s  Use  of  Mefloquine  at 
Guantanamo,”  says  mefloquine’s  extreme 
side  effects  may  have  violated  a provision 
in  the  antitorture  statute  related  to  the 
use  of  “mind  altering  substances  or  other 
procedures”  that  “profoundly  disrupt  the 
senses  or  the  personality.” 

Legal  memos  prepared  in  August 
2002  by  former  DoD  attorneys  Jay  By- 
bee and  John  Yoo  for  the  CIA’s  torture 
program  permitted  the  use  of  drugs  for 


interrogations.  The  authority  was  also 
contained  in  a legal  memo  Yoo  prepared 
for  the  DoD  less  than  a year  later  after 
Secretary  of  Defense  Donald  Rumsfeld 
convened  a working  group  to  address 
“policy  considerations  with  respect  to  the 
choice  of  interrogation  techniques.” 

In  September  2010,  Truthout  re- 
ported that  the  DoD’s  inspector  general 
(IG)  conducted  an  investigation  into  al- 
legations that  detainees  in  custody  of 
the  U.S.  military  were  drugged.  The  IG’s 
report,  which  remains  classified,  was 
completed  a year  ago  and  was  shared  with 
the  Senate  Armed  Services  Committee. 
Kathleen  Long,  a spokeswoman  for  the 
Armed  Services  Committee,  told  Truthout 
at  the  time  that  the  IG  report  did  not 
substantiate  allegations  of  drugging  of  pris- 
oners for  the  “purposes  of  interrogation.” 

The  medical  files  for  detainee  693  re- 
leased in  2008  shows  that,  two  weeks  after 
he  first  started  taking  mefloquine  in  June 
2002,  he  was  interviewed  by  Guantanamo 
medical  personnel  and  reported  he  was 
suffering  from  nightmares,  auditory  and 
visual  hallucinations,  anxiety,  sleep  loss 
and  suicidal  thoughts. 

The  detainee  said  he  had  previously 
been  treated  for  anxiety  and  had  a family 
history  of  mental  illness.  He  was  diag- 
nosed with  adjustment  disorder,  according 
to  the  DoD  documents.  Guantanamo 
medical  staff  who  interviewed  the  detainee 
did  not  state  that  he  may  have  been  expe- 
riencing mefloquine-related  side  effects  in 
an  evaluation  of  his  condition. 

Mark  Denbeaux,  the  director  of  the 
Seton  Hall  Law  Center  for  Policy  and 
Research,  who  looked  into  the  2006  deaths 
of  the  three  Guantanamo  detainees,  said 
in  an  interview  that  “almost  every  re- 
maining question  here  would  be  solved  if 
the  [detainees’]  full  medical  records  were 
released.” 

The  government  has  refused  to  release 
Guantanamo  detainees’  medical  records, 
citing  privacy  concerns  in  some  cases, 
and  assertions  that  they  are  “protected” 
or  “classified”  in  other  instances.  The  few 
medical  records  that  have  been  released 
have  been  heavily  redacted. 

“A  crucial  issue  is  dosage,”  Denbeaux 
said.  “Giving  detainees  toxic  doses  of  me- 
floquine has  mind-altering  consequences 
that  may  be  permanent.  Without  access 
to  medical  records,  which  the  government 
refuses  to  release,  the  use  of  mefloquine 
in  this  manner  appears  to  be  grotesque 
malpractice  at  best,  if  not  human  experi- 
mentation or  ‘enhanced  interrogation.’ 
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The  question  is  where  are  the  doctors  who 
approved  this  practice  and  where  are  the 
medical  records?” 

Bradsher  did  not  respond  to  ques- 
tions about  whether  the  government  kept 
data  about  the  adverse  effects  mefloquine 
had  on  detainees. 

An  absolute  prohibition  against 
experiments  on  prisoners  of  war  is  con- 
tained in  the  Geneva  Conventions,  but 
President  George  W.  Bush  stripped  war 
on  terror  detainees  of  those  protections. 
Some  of  the  “enhanced  interrogation 
techniques”  also  had  an  experimental 
quality.  [See:  PLN,  Feb.  2011,  p.20]. 
At  the  same  time  detainees  were  given 
high  doses  of  mefloquine,  Deputy  Sec- 
retary of  Defense  Paul  Wolfowitz  issued 
a directive  changing  the  rules  on  human 
subject  protections  for  DoD  experiments, 
allowing  for  a waiver  of  informed  consent 
when  necessary  for  developing  a “medical 
product”  for  the  armed  services.  Bush  also 
granted  unprecedented  authority  to  the 
secretary  of  Plealth  and  Human  Services 
to  classify  information  as  secret. 

Briefings  on  Side  Effects 

As  the  DoD  was  administering  me- 
floquine to  Guantanamo  prisoners,  senior 
Pentagon  officials  were  being  briefed 
about  the  drug’s  dangerous  side  effects. 
During  one  such  briefing,  questions  arose 
about  what  steps  the  military  was  taking 
to  address  malaria  concerns  among  de- 
tainees sent  to  Guantanamo. 

Internal  documents  from  F.  Hoff- 
mann-La  Roche,  obtained  by  UPI  in 
2002,  indicated  that  the  pharmaceutical 
company  had  been  tracking  suicidal 
reactions  to  Lariam  going  back  to  the 
early  1990s. 

In  September  2002,  Roche  sent  a let- 
ter to  physicians  and  pharmacists  stating 
that  the  company  had  changed  its  warning 
labels  for  mefloquine. 

Roche  further  said  in  one  of  two  new 
warning  paragraphs  that  some  of  the 
symptoms  associated  with  mefloquine  use 
included  suicidal  thoughts  and  suicide  and 
also  “may  cause  psychiatric  symptoms  in  a 
number  of  patients,  ranging  from  anxiety, 
paranoia,  and  depression  to  hallucination 
and  psychotic  behavior,”  which  “have  been 
reported  to  continue  long  after  mefloquine 
has  been  stopped.” 

Military  Struggles 

Cmdr.  William  Manofsky,  who  is 
retired  from  the  U.S.  Navy  and  currently 
on  disability  due  to  post-traumatic  stress 
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disorder  and  side  effects  from  mefloquine, 
said  those  are  some  of  the  symptoms  he 
initially  suffered  from  after  taking  the 
drug  for  several  months  beginning  in 
November  2002  after  he  was  deployed  to 
the  Middle  East  to  work  on  two  Naval 
projects. 

In  March  2003,  “I  became  violently 
ill  during  a night  live-fire  exercise  with  the 
[Navy]  SEALS,”  Manofsky  said.  “I  felt 
like  I was  air  sick.  All  the  flashing  lights 
from  the  tracers  and  rockets  ...  targeting 
device  made  me  really  sick.  I threw  up  for 
an  hour  straight  before  being  medevac’d 
back  to  the  Special  Forces  compound 
where  I had  my  first  ever  panic  attack.” 

For  three  years,  Manofsky  said  he 
had  to  walk  with  a cane  due  to  a loss  of 
equilibrium.  Numerous  other  accounts 
like  Manofsky ’s  can  be  found  on  the  web 
site  www.lariaminfo.org. 

In  2008,  Dr.  Nevin  published  a study 
detailing  a high  prevalence  of  mental 
health  contraindications  to  the  safe  use 
of  mefloquine  in  soldiers  deployed  to 
Afghanistan.  Responding  in  part  to  con- 
cerns raised  by  the  mefloquine-associated 
suicide  of  Army  Spc.  Juan  Torres,  internal 
Army  presentations  confirmed  that  the 
drug  had  been  widely  misprescribed  to 
soldiers  with  contraindications,  including 
to  many  on  antidepressants. 

A formal  policy  memo  in  February 
2009  from  Army  Surgeon  General  Eric 
Schoomaker  removed  mefloquine  as  a 
“first-line”  agent,  and  changed  the  policy 
so  that  mefloquine  would  not  be  pre- 
scribed to  Army  personnel  unless  they  had 
contraindications  to  the  preferred  drug, 
the  antibiotic  doxycycline.  Nor  could 
mefloquine  be  prescribed  to  any  personnel 
with  a history  of  traumatic  brain  injury 
or  mental  illness. 

By  September  2009,  the  policy  was 
extended  throughout  the  DoD. 
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New  prisoners  are  no  longer  arriving 
at  Guantanamo,  and  the  prison  population 
has  been  in  decline  in  recent  years  as  de- 
tainees are  released  or  transferred  to  other 
countries.  Currently,  the  detainee  popula- 
tion at  Guantanamo  is  a reported  174. 

But  Nevin  said  the  justification  the 
Pentagon  offered  for  using  mefloquine  to 
presumptively  treat  detainees  transferred 
to  the  prison  beginning  in  2002  “betrays  a 
profound  ignorance  of  basic  principles  of 
tropical  medicine  and  suggests  extremely 
poor,  and  arguably  incompetent,  medical 
oversight  that  demands  further  investiga- 
tion.” FJ 

Jason  Leopold  is  the  Deputy  Managing 
Editor  at  Truthout.  He  is  the  author  of 
the  Los  Angeles  Times  bestseller,  “News 
Junkie,”  a memoir.  Visit  www.newsjunkie- 
book.  com  for  a preview. 

Jeffrey  Kaye,  a psychologist  living  in 
Northern  California,  writes  regularly  on 
torture  and  other  subjects  for  Firedoglake. 
He  also  maintains  a personal  blog,  Invictus. 
His  email  address  is  sfpsych@gmail.  com. 

This  article  originally  appeared  on 
Truthout  (www.truth-out.org)  on  De- 
cember 1,  2010  and  is  reprinted  with  the 
author's  permission. 
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Washington  Court  Reverses  Injunction  Against 
Prisoner’s  Public  Records  Requests 


On  July  29,  2010,  the  Washington 
State  Court  of  Appeals  affirmed 
that  prisoners  have  standing  to  request 
records  under  Washington’s  Public  Re- 
cords Act  (PRA).  The  court  also  held 
that  photographs  of  guards;  personnel, 
compensation  and  training  records;  and 
intelligence  and  investigation  reports 
were  not  exempt  from  disclosure.  Finally, 
guards  who  were  not  named  in  a prisoner’s 
“counterfeit  sexual  predator  flyer”  were 
not  entitled  to  an  injunction,  though 
prison  employees  “have  the  right  to  seek 
an  injunction  to  protect  their  individual 
privacy  rights  when  faced  with  an  explicit 
and  volunteered  threat.” 

Washington  Department  of  Correc- 
tions (DOC)  prisoner  Allan  Parmelee 
frequently  requests  public  records  under 
the  PRA.  Between  July  2004  and  August 
2006,  he  “submitted  95  public  disclosure 
requests”  to  the  DOC,  and  prison  officials 
claimed  at  the  time  that  he  had  filed  over 
400  public  records  requests. 

Parmelee  wrote  several  letters  to 
DOC  officials  “stating  that  he  intends  to 
misuse  information  that  he  receives  about 
DOC  staff,”  the  appellate  court  noted. 
“He  also  made  comments  that  DOC  staff 
have  interpreted  as  thinly  veiled  threats 
against  them  and  their  families.” 

Parmelee  contacted  DOC  Secretary 
Harold  Clarke  on  July  20,  2005,  calling 
Clallam  Bay  Correctional  Center  (CBCC) 
Superintendent  Sandra  Carter  “a  man- 
hater  lesbian.”  He  then  wrote  to  Carter 
on  October  8, 2005,  informing  her  that  he 
had  sent  investigators  to  photograph  her 
home,  interview  her  neighbors  and  post 
information  about  her  on  the  Internet. 

On  March  16,  2006,  Parmelee  sub- 
mitted a public  records  request  seeking 
information  about  DOC  Sergeant  Ma- 
thieu  and  nine  other  employees,  including 
their  “(1)  photograph,  (2)  performance 
reviews  for  the  previous  five  years,  (3) 
compensation  records,  (4)  ‘critical’  em- 
ployment records  for  the  previous  seven 
years,  (5)  administrative  grievances  and 
internal  investigation  records  for  the  past 
five  years,  and  (6)  DOC  sponsored  train- 
ing programs.”  He  later  supplemented  his 
request  by  seeking  the  same  records  for 
three  other  DOC  employees. 

On  March  19, 2006,  a letter  Parmelee 
had  written  to  Maxwell  Tomlinson  of 
Max  Investigations  was  confiscated  from 
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his  cell.  He  asked  Tomlinson  to  obtain 
information  about  20  DOC  employees 
and  post  it  on  the  Internet,  including 
their  “vehicle  licenses,  codes  and  pictures 
of  them,  their  homes,  and  vehicles.” 

Parmelee  sent  Superintendent  Carter 
another  letter  on  July  9,  2006,  stating 
“that  he  had  hired  picketers  to  picket  the 
homes  of  DOC  employees”  and  to  “hand 
out  information  brochures  about  DOC 
employees  to  the  neighbors.” 

Two  days  later,  Parmelee  was  disci- 
plined after  he  gave  a female  guard  “a 
mock-up  of  a flyer”  entitled  “SEXUAL 
PREDITORS  [sic]  IN  YOUR  NEIGH- 
BORHOOD.” The  flyer  listed  the  names 
of  six  DOC  employees  - Robert  O’Neel, 
Carrol  Riddle,  Nathan  Cornish,  Jenny 
McHaffie,  Michael  Christensen  and 
Carter  - with  spaces  for  the  employees’ 
photographs  to  be  inserted. 

Parmelee  allegedly  told  the  guard, 
“These  are  the  flyers  that  I am  having 
printed  and  passed  out  tomorrow  and  if 
you  don’t  stay  out  of  it  your  dead  bitch 
will  be  on  one  of  them.” 

On  July  19,  2006,  Mathieu  filed  for 
an  injunction  in  superior  court  in  Ma- 
thieu v.  Parmelee,  asking  the  court  to  bar 
the  DOC  from  disclosing  her  records  to 
Parmelee.  Mathieu’s  petition  named  12 
other  employees  as  parties,  but  they  were 
dismissed  from  the  action. 

In  response,  numerous  CBCC  em- 
ployees filed  a second  petition  for  an 
injunction  in  DeLong  v.  DOC,  seeking  to 
prevent  the  DOC  from  disclosing  their 
records  pursuant  to  Parmelee ’s  public 
records  requests. 

In  Mathieu  v.  Parmelee,  the  DOC 
argued  that  injunctive  relief  should  be 
granted  to  Mathieu  “in  light  of  Parmelee ’s 
history  of  harassing  behavior.”  The  court 
agreed  and  entered  a permanent  injunc- 
tion on  October  24,  2006,  “enjoining  the 
DOC  from  releasing  documents  relating 
to  Mathieu,  except  for  her  training  re- 
cords for  24  months  prior  to  Parmelee’s 
request,  and  records  regarding  her  pay 
grade  and  pay  scale.”  The  court  “found 
that  Parmelee  submitted  the  requests  to 
‘gather  information  to  harass,  slander  and 
endanger  [Mathieu]  and  her  family.’” 

Parmelee  attempted  to  intervene 
in  DeLong  on  October  10,  2006  but  the 
court  never  ruled  on  his  motions.  As  in 
Mathieu  v.  Parmelee,  the  DOC  did  not 


oppose  the  injunction.  Rather,  the  DOC 
argued  “in  favor  of  the  injunction  and 
against  Parmelee’s  attempt  to  intervene 
or  join  in  the  action.” 

During  an  October  13,  2006  hearing 
in  DeLong,  “DOC  counsel  informed  the ... 
court  that  Parmelee  had  requested  to  ap- 
pear,” but  “she  objected  because  he  was  not 
a party  to  the  action.  The ...  court  declined 
to  contact  Parmelee  because  it  did  not 
believe  that  he  was  ‘necessary  as  a party  to 
this  action  in  its  present  configuration.’” 

The  court  “then  heard  extensive  argu- 
ment ...  detailing  Parmelee’s  harassment  of 
DOC  personnel,”  and  issued  a permanent 
injunction  identical  to  the  injunction  issued 
in  Mathieu.  Parmelee  renewed  his  motion 
to  intervene  on  November  6,  2006,  but 
the  “court  denied  the  motion  as  untimely 
because  it  believed  that  Parmelee  had  a fair 
and  full  opportunity  to  litigate  the  issues  in 
the  Mathieu  v.  Parmelee  matter.” 

Between  February  2005  and  July 
2006,  Parmelee  had  “requested  electronic 
photographic  images  of  over  2,525  DOC 
employees.”  He  told  a CBCC  employee 
“that  he  intended  to  use  the  photographs 
on  flyers  labeling  the  employees  as  ‘sexual 
predators’  ...  that  he  had  prepared  and 
planned  to  disseminate.” 

On  August  1, 2006  the  DOC  petitioned 
for  an  injunction  in  DOC  v.  Parmelee, 
seeking  to  enjoin  disclosure  of  the  2,525 
photographic  images.  While  the  case  was 
pending,  Parmelee  sent  a letter  to  Mark 
Kuzca,  Associate  Superintendent  of  the 
Washington  State  Penitentiary,  stating 
“that  he  would  be  producing  flyers  labeling 
DOC  employees  as  ‘homosexual  preda- 
tors.’” On  January  19,  2007,  the  superior 
court  enjoined  disclosure  of  the  photos. 

Parmelee  appealed  in  all  three  cases, 
and  the  Washington  Court  of  Appeals 
consolidated  the  cases  and  issued  a single 
opinion.  The  appellate  court  first  rejected 
the  state’s  argument  “that  the  PRA  does 
not  extend  to  incarcerated  felons.”  Al- 
though “the  record  amply  supports  the 
DOC’s  claim  that  Parmelee’s  request  is 
a perverse  abuse  of  the  PRA,”  the  court 
found  that  it  was  “constrained  to  hold  that 
prison  inmates,  including  those  blatantly 
abusing  the  PRA,  have  standing  to  request 
records  under  the  PRA.” 

This  result  was  dictated  by  the  plain 
language  of  the  PRA,  the  Washington 
Supreme  Court’s  analysis  in  Livingston 
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V.  Cedeno,  164  Wn.2d  46,  186  P.3d  1055 
(2008),  and  the  fact  that  the  legislature  had 
twice  declined  to  narrow  the  definition  of 
persons  seeking  access  to  public  records 
under  the  PRA. 

The  appellate  court  rejected  Par- 
melee’s  contention  that  the  trial  court 
had  erred  in  considering  his  intended  use 
of  the  requested  records.  Although  the 
“DOC  cannot  consider  an  individual’s 
status  as  an  inmate  when  determining 
whether  the  information  is  subject  to 
disclosure  under  the  PRA,”  the  Court  of 
Appeals  held  that  “the  trial  court  could 
consider  a PRA  requestor’s  explicit  and 
volunteered  threat  when  deciding  whether 
an  injunction  is  required  to  protect  the 
rights  of  the  government’s  employees.” 

The  appellate  court  also  found  that 
the  superior  court  had  erred  in  holding 
that  Mathieu’s  photograph  and  other 
records  were  not  subject  to  disclosure 
under  the  PRA.  The  Court  of  Appeals  ex- 
plained that  it  was  “constrained  to  reverse 
the  injunction  against  Parmelee  because 
Mathieu  was  not  named  in  his  counter- 
feit sexual  predator  flyer  and  is  unable  to 
demonstrate  that  she  was  the  victim  of  this 
explicit  and  volunteered  threat.” 

Likewise,  in  DeLong,  the  appellate 
court  found  that  “those  DOC  employees 
not  named  in  Parmelee ’s  counterfeit  sexual 
predator  flyer  are  not  entitled  to  an  injunc- 
tion, but  those  DOC  employees  who  were 
subject  to  this  threat  are  entitled  to  injunc- 
tive relief.”  The  Court  of  Appeals  further 
held  that  “the  trial  court  erred  when  it  re- 
fused to  join  Parmelee  as  a necessary  party 
because  his  participation  was  necessary  to 
protect  his  interests  under  the  PRA.” 

Thus,  the  injunction  against  Parmelee 
in  Mathieu  was  reversed,  and  the  Mathieu 
and  DeLong  cases  were  remanded  to  the 
trial  court  for  further  proceedings.  See: 
DeLong  v.  Parmelee,  157  Wash. App.  119, 
236  P.3d  936  (Wash.App.Div.2  2010). 

Parmelee  has  a lengthy  history  of  suc- 
cessful litigation  against  the  Washington 
DOC  related  to  public  records  requests, 
including  obtaining  damage  awards  when 
his  requests  were  improperly  denied.  [See: 
PLN,  Nov.  2010,  p.36;  Oct.  2010,  p.46; 
May  2007,  p.33]. 

The  Washington  legislature  is  current- 
ly considering  two  bills  that  would  restrict 
prisoners’  ability  to  obtain  public  records 
and  collect  damages  in  public  records 
cases.  Attorney  General  Rob  McKenna  has 
claimed  that  around  three-quarters  of  pub- 
lic records  lawsuits  are  filed  by  prisoners, 
and  opined  they  should  not  receive  dam- 
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ages  when  their  requests  are  improperly 
denied.  “They  should  not  be  benefiting. 
Crime  should  not  be  paying  in  this  way,” 
remarked  State  Sen.  Mike  Carrell. 

Parmelee ’s  attorney,  Michael  Kahrs, 
disagreed,  noting  that  “If  the  DOC  is  not 
penalized  [for  failing  to  produce  public 
records],  then  where’s  the  downside  for 
the  department  to  basically  obstruct  all 
prisoner  requests?” 


Paying  your  bills  on  time  is  a basic  ele- 
ment of  efficient  fiscal  management. 
Apparently,  however,  it  is  a basic  element 
that  the  New  York  Department  of  Correc- 
tional Services  (DOCS)  failed  to  master, 
since  the  Department’s  tardy  payments 
resulted  in  $58,553  in  unnecessary  interest 
on  2,384  late  vendor  bills. 

The  problems  stemmed  from  the 
Arthur  Kill  Correctional  Facility,  a state 
prison  on  Staten  Island.  According  to 
an  audit  by  the  Office  of  the  New  York 
State  Comptroller  dated  April  23,  2009, 
Arthur  Kill  was  late  on  vendor  payments 
77  percent  of  the  time  during  the  2005- 
2006  fiscal  year  and  34  percent  during 
2006-2007.  Under  New  York’s  prompt 
payment  law,  vendors  are  supposed  to  be 
paid  within  30  days. 

Arthur  Kill  staff  attributed  the  late 
payments  to  staffing  issues,  lack  of  avail- 
able funds,  mishandled  paperwork  and 
misprioritization  of  payments.  With  re- 
spect to  staffing,  for  example,  Arthur  Kill 
complained  that  it  did  not  have  enough 
business  office  employees  and  that  it 
had  trouble  hiring  new  staff  because  few 
people  were  willing  to  pay  $10  a day  to 
commute  via  a toll  bridge,  or  $6  a day  via 
public  transportation. 

And  while  Arthur  Kill  claimed  that 
it  lacked  funds,  at  times,  to  pay  its  bills, 
the  audit  found  otherwise.  “We  met  with 
DOCS  officials  in  Albany  regarding  ... 
where  lack  of  funding  was  the  reason 
given  for  payment  delays,”  the  auditors 
stated.  “They  could  not  agree  with  the 
assertion  by  Arthur  Kill.  Instead,  they 
indicated  that  facility  clerical  errors  had 
resulted  in  holds  on  funds  not  being  re- 
leased in  a timely  manner.” 

Mishandled  paperwork  was  attributed 
to  Arthur  Kill  medical  staff  who  waited  too 
long  to  return  necessary  forms  to  the  busi- 
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The  two  bills,  S.B.  5099  (allowing 
courts  to  enjoin  prisoners’  public  records 
requests)  and  S.B.  5025  (barring  damage 
awards  to  prisoners  in  public  records 
cases)  remain  pending  in  the  state  legisla- 
ture. S.B.  5025  has  already  passed  in  the 
Senate.  P^ 

Additional  sources:  www.spokesman.com, 
http:! /blog,  senatedemocrats.  wa.gov 


ness  office.  Finally,  Arthur  Kill  had  failed 
to  first  pay  vendors  that  charged  interest 
on  late  payments.  New  York  taxpayers,  of 
course,  had  to  pick  up  the  bill  for  the  inter- 
est charges  due  to  the  tardy  payments. 

The  audit  report  made  several  recom- 
mendations to  ensure  that  timely  vendor 
payments  were  made  in  the  future.  Each 
was  accepted  by  the  DOCS,  and  prison 
officials  have  since  reported  that  Arthur 
Kill  is  current  on  its  payments.  The  report 
is  available  on  PLN’s  website.  P^ 

Sources:  www.silive.com,  New  York  State 
Comptroller  Report  2007-S-141 
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New  York  Taxpayers  Foot  the  Bill 
for  Late  Prison  Vendor  Payments 

by  Brandon  Sample 


Texas  State  Auditor 


Two  audits  of  Texas’  parole  system,  in 
2008  and  2010,  revealed  a number  of 
problems  and  inefficiencies. 

According  to  the  first  audit,  released  in 
June  2008,  approximately  1 ,250  Texas  parole 
officers  supervised  77,526  parolees  during 
fiscal  year  2007.  Five  counties  - Flarris,  Dal- 
las, Tarrant,  Bexar  and  Travis  - accounted 
for  over  half  of  the  parolee  case  load. 

The  State  Auditor’s  Office  determined 
that  the  only  efficient  aspect  of  Texas’  parole 
system  was  in  the  area  of  parole  revocations. 
In  other  areas,  both  the  board  that  deter- 
mines parole  review  criteria  as  well  as  parole 
offices  that  monitor  parolees  fell  short  of 
acceptable  operational  standards. 

A major  factor  in  the  parole  system’s 
inefficiency  was  its  antiquated  computer 
database.  In  2000  the  state  contracted  with 
a company  called  Sapient  to  implement 
the  Offender  Information  Management 
System  (OIMS).  OIMS  consisted  of  three 
modules  and  was  projected  to  go  online  in 
2001.  The  first  module,  used  for  parole  su- 
pervision, was  not  operational  until  2004 
and  still  had  numerous  problems.  Modules 
two  and  three,  used  for  determining  parole 
releases  and  parole  revocations,  respec- 
tively, were  seven  years  behind  schedule 
when  the  audit  was  performed. 

The  projected  cost  of  OIMS  was  $31 
million,  and  two  of  the  three  modules 
had  yet  to  be  completed  at  the  time  of 
the  2008  audit.  Sapient  originally  pro- 
vided 150  staff  for  the  OIMS  project. 
After  the  Parole  Department  was  unable 
to  resolve  differences  with  the  company, 
it  terminated  Sapient’s  contract  in  2003. 
That  left  around  20  people  to  complete 
OIMS,  resulting  in  cost  overruns  and 
unmet  deadlines. 

The  auditors  found  that  OIMS  us- 
ers faced  a variety  of  problems  with  the 
portion  of  the  system  that  was  online. 
User  response  times  were  extremely  slow. 
Parole  officers  were  unable  to  timely  access 
and  use  information  contained  in  OIMS, 
which  degraded  their  ability  to  properly 
monitor  and  supervise  parolees. 

While  the  Department  had  contracted 
with  TPM  and  the  Team  for  Texas  to 
bring  OIMS  up  to  speed,  it  had  not  done 
enough  to  keep  them  informed  of  all  the 
problems  that  existed  within  the  system. 
OIMS  became  especially  inefficient  at  the 
first  of  the  month  when  use  of  the  system 
was  heaviest. 


s Reports  Find  Problems 

by  Gary  Hunter 

The  Parole  Department  insisted  that 
OIMS  was  99  percent  complete,  despite  the 
fact  that  two-thirds  of  the  system  had  yet 
to  be  brought  online.  Module  two,  designed 
to  assist  the  parole  board  in  determining 
which  prisoners  were  most  eligible  for  pa- 
role, came  online  temporarily  in  September 

2006  but  had  to  be  discontinued  in  March 

2007  as  user  problems  began  to  mount.  At 
the  time  it  was  discontinued,  only  one  per- 
cent of  the  parole  determination  caseload 
had  been  considered. 

Module  three,  designed  to  assist  with 
parole  violations  and  revocations,  was  not 
yet  implemented.  Regardless,  the  auditors 
determined  that  at  least  one  area  of  the 
parole  system  was  operating  at  peak  ef- 
ficiency - revocations. 

Of  the  case  files  examined,  parole 
review  boards  found  that  probable  cause 
existed  to  revoke  alleged  violators  96  per- 
cent of  the  time.  Revoked  parolees  received 
their  hearing  packets,  review  panels  were 
convened  within  the  required  time  frame, 
revocation  hearings  were  completed  within 
the  “40  day  rule”  as  required,  and  sanctions 
were  implemented  by  a two-thirds  vote  of 
the  review  panel  100%  of  the  time. 

While  revocation  procedures  operated 
efficiently,  the  circumstances  leading  up  to 
the  revocation  process  were  not  always  so 
tidy.  Over  half  of  the  parolees  were  not 
tested  for  drug  use  in  a timely  fashion; 
fifty-five  percent  of  the  drug  tests  were 
conducted  one  to  three  months  later  than 
the  required  testing  schedule. 

Notably,  Parole  Department  guide- 
lines required  “parole  officers  to  impose 
appropriate  interventions  within  five 
workdays  from  the  date  on  which  the  pa- 
role officer  becomes  aware”  of  a parolee 
violation.  However,  “[t]he  Department 
did  not  always  record  interventions  in 
OIMS  or  impose  the  intervention  within 
five  workdays.  Seven  of  21  (33  percent) 
imposed  interventions  reviewed  were  not 
recorded  in  OIMS  and  only  5 of  21  (24 
percent)  interventions  were  processed 
within  the  specified  time  requirements.” 

Additionally,  GPS  monitoring  is 
required  of  some  parolees  as  a condition 
of  their  parole.  At  times  the  monitors  will 
alert  parole  personnel  that  a parolee  is  not 
at  a required  location  or  is  in  violation  of 
his  or  her  curfew.  Sometimes  these  alerts 
are  the  result  of  equipment  malfunction; 
in  at  least  22  percent  of  the  cases  reviewed, 
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parole  officers  did  not  resolve  problems 
with  the  GPS  monitors  within  the  required 
24-hour  time  limit. 

Parole  officers  also  failed  to  keep  OIMS 
data  current.  This  inconsistency  added  to 
other  problems  within  the  OIMS  system 
since  the  information  being  shared  by  parole 
officials  was  often  incomplete.  The  end  result 
was  that  parolees’  files  were  sometimes  mis- 
managed, especially  if  they  were  transferred 
from  one  parole  officer  to  another. 

The  audit  further  noted  that  parole 
officers  were  not  completing  their  required 
number  of  office  visits  and  home  visits  in 
the  specified  amount  of  time.  Inadequate 
monitoring  added  to  parole  officers’ 
inability  to  assist  parolees  under  their 
supervision. 

A conclusion  not  drawn  from  the 
report,  but  which  is  immediately  obvious 
from  its  data,  is  that  the  inefficient  process 
with  which  parole  officers  perform  their 
duties  allows  many  parolees  to  slowly 
spiral  out  of  control.  By  the  time  a parole 
officer  finally  interacts  with  a parolee  in  a 
meaningful  manner,  the  parolee  is  usually 
in  the  process  of  being  revoked.  It  is  at  that 
point  that  the  system  becomes  efficient  - in 
sending  parolees  back  to  prison. 

Certainly  parolees  have  a responsibil- 
ity to  follow  the  terms  and  conditions  of 
their  parole  supervision.  But  it  is  unreason- 
able to  expect  parolees  to  be  serious  about 
adhering  to  their  parole  conditions  when 
their  parole  officers  are  not  serious  about 
doing  their  jobs.  When  parole  officers  only 
seem  interested  in  collecting  fees  and  revok- 
ing parole,  it  is  unlikely  that  a parolee  will 
turn  to  them  when  they  need  help. 

A more  recent  audit  of  Texas’  Parole 
Department  by  the  State  Auditor’s  Office, 
released  in  October  2010,  reported  some 
improvements.  “The  Department  tracked 
93  percent  of  the  required  drug  tests  and 
96  percent  of  the  required  offender  con- 
tacts in  [OIMS]  for  fiscal  year  2009  and 
the  first  half  of  fiscal  year  2010,”  the  audit 
found,  with  an  average  of  1,255  parole  of- 
ficers supervising  79,939  parolees. 

However,  “the  Department  did  not 
ensure  that  parole  officers  entered  all  drug 
tests  and  offender  contacts  into  OIMS 
within  the  required  three  days.  Further, 
the  Department  did  not  always  maintain 
supporting  documentation  for  the  drug 
tests  entered  into  OIMS.”  The  auditors 
found  that  10  percent  of  the  drug  tests 

Prison  Legal  News 


April  2011 


34 


Oregon  Parole  Board  Improperly  Excluded 
Witnesses  at  Revocation  Hearing 


reviewed  and  20  percent  of  regular  of- 
fender contacts  reviewed  were  not  entered 
into  OIMS  in  a timely  manner. 

The  2010  audit  determined  that  pa- 
role officers  generally  completed  required 
training,  and  that  all  newly-hired  parole 
officers  had  attended  the  Parole  Officer 
Training  Academy.  It  was  recommended 
that  the  Parole  Department  update  its 
training  curriculum  “related  to  offender 
contacts  and  drug  testing  since  it  [had]  re- 
vised its  policies  in  these  areas.  As  a result, 
the  training  may  not  provide  parole  of- 
ficers with  the  most  updated  information 
needed  to  perform  their  job  duties.” 

The  auditors  also  noted  that  the 
Parole  Department  had  “exceeded  the 
caseload  guidelines  established  in  the 
Texas  Government  Code  and  the  General 
Appropriations  Act,”  and  that  “the  meth- 
odology the  Department  used  to  calculate 
the  caseload  ratios  in  these  reports  under- 
states the  caseloads  ....” 

Lastly,  the  audit  found  that  while  the 
Department  had  “fully  or  substantially 
implemented”  most  of  the  prior  recommen- 
dations in  the  2008  audit  related  to  offender 
contacts,  drug  testing  and  OIMS,  it  should 
“continue  its  efforts  to  improve”  OIMS.  For 
example,  OIMS  users  reported  losing  data 
when  the  system  automatically  logged  them 
out  after  a 30-minute  time-out,  and  contin- 
ued to  report  problems  with  the  slowness  of 
the  system.  OIMS  module  three  was  finally 
implemented  in  January  2010. 

Beyond  the  issues  reported  by  the 
State  Auditor’s  Office  in  the  2008  and 
2010  audits,  courts  have  repeatedly  found 
problems  with  Texas’  parole  procedures, 
mainly  related  to  due  process  violations. 
[See:  PLN,  Feb.  2011,  p.18;  Feb.  2009, 
p.l4].Pl 

Source:  Texas  State  Auditor's  Office, 
Report  Nos.  08-036  and  11-008 


The  Oregon  Supreme  Court,  sitting  en 
banc,  held  that  the  Oregon  Board  of 
Parole  (Board)  had  improperly  deprived 
a parolee  of  his  right  to  call  witnesses  at 
a revocation  hearing. 

Parolee  Thomas  Edward  O’Hara 
was  arrested  on  March  9,  2005  for  a 
parole  violation  after  his  parole  officer, 
two  other  parole  officers  and  police  con- 
ducted an  unscheduled  home  visit. 

On  March  15,  2005,  O’Hara  re- 
quested a formal  hearing  and  asked 
that  six  witnesses  be  called  to  testify. 
The  hearing  officer  denied  his  request, 
finding  the  witnesses  could  offer  noth- 
ing relevant  to  the  allegations  against 
him. 

The  formal  hearing  was  conducted 
on  March  28,  2005.  The  hearing  of- 
ficer acknowledged  O’Hara’s  witness 
request  and  again  denied  the  request, 
“concluding  that  the  testimony  of  those 
witnesses  was  not  relevant  to  the  issues 
to  be  examined.”  O’Hara  objected  to 
the  denial.  The  hearing  officer  then 
found  O’Hara  in  violation  of  his  parole 
supervision  and  recommended  a 45-day 
jail  sanction. 

On  appeal,  the  Oregon  Supreme 
Court  rejected  the  Board’s  argument 
that  O’Hara  was  required  to  make  an 
offer  of  proof  at  the  hearing  as  to  each 
witness’  testimony.  “That  might  be  an 
appropriate  objection  in  formal  litiga- 
tion,” the  Court  wrote.  “An  informal 
hearing,  however,  does  not  require  the 
same  level  of  formality  as  litigation  in  a 
court  of  law.” 

The  Supreme  Court  also  rejected  the 
Board’s  argument  that  O’Hara  had  failed 
to  present  a “theory  of  admissibility,” 


concluding  that  “there  is  no  requirement 
...  - in  statute,  rule,  or  case  law  - that  a 
party  offer  a ‘theory  of  admissibility’  to 
support  the  testimony  of  an  eyewitness 
to  the  very  events  at  issue  in  the  informal 
hearing.” 

Noting  that  “relevance  does  not  pose 
a high  standard  for  admissibility,”  the 
Court  applied  the  Oregon  Evidence  Code 
and  concluded  that  O’Hara’s  witnesses 
“reasonably  could  have  been  expected  to 
provide  relevant  evidence.”  The  Supreme 
Court  further  rejected  the  Board’s  claim 
that  exclusion  of  the  witness  testimony 
was  harmless  error.  Finally,  the  Court 
found  that  the  Board  erred  in  failing  to 
issue  subpoenas  for  O’Hara’s  requested 
witnesses. 

Therefore,  the  Supreme  Court  re- 
versed and  remanded  “so  that  the  Board 
may  conduct  another  hearing  at  which 
it  considers  relevant  testimony”  from 
O’Hara’s  witnesses.  See:  O'Harav.  Board 
of  Parole,  346  Or.  41,  203  P.3d  213  (Ore. 
2009).  PI 


THE  LEGAL  HELP  FOUWPATIOW 

► Learn  How  To  Write  A 1983  Prison 
Lawsuit  And  How  To  Write  A Motion 
For  Pro-Bono  Counsel,  or  We  Can 
Write  Them  For  You. 

► Obtain  Paralegal  Courses. 

For  A FREE 

45  Page  Legal  Info  Catalog 
Put  5 Stamps  on 
1 Self  Addressed  Envelope  To 

P.O.  Box  524  Main  Ave 
Ocean  Grove  NJ  07756 


Earn  an  Adams  State  College  Degree  via  Correspondence  Courses 


THif 


* 


■ Correspondence  Courses  via  mail  • No  internet  access  required 

• Degree  options  available  — Associate  of  Arts  or  Science,  Business  Administration, 
Interdisciplinary  Studies,  Paralegal  Certificate  Program 

• Affordable  tuition  — $i5o/semester  hour  for  correspondence  courses 

• Accredited  by  the  Higher  Learning  Commission  of  the 
North  Central  Association  of  Colleges  and  Schools 

•Years  of  experience  serving  incarcerated  students 

• FREE  unofficial  evaluation  of  previously  earned  credits 
Call  or  write  to  receive  a free  copy  of  our  catalog  — 800-548-6679 
Office  of  Extended  Studies,  Box  CC  • Adams  State  College  • 208  Edgemont  Blvd.  • Alamosa,  CO  81102 


Adams  State  College 

Great  Stories  Begin  Here 

Extended  Studies 


Prison  Legal  News 


35 


April  2011 


Maryland:  Convicted  Felons  Receive  Victims’  Compensation 


Since  2003,  Maryland’s  Criminal  Inju- 
ries Compensation  Board  has  awarded 
about  $1.8  million  to  claimants  with 
criminal  convictions.  In  Baltimore,  over 
120  people  who  received  victims’  com- 
pensation had  been  arrested  for  selling  or 
manufacturing  drugs;  more  than  seventy 
of  those  payments  went  to  families  to 
cover  burial  expenses. 

Deandra  M.  Gaskins  had  convic- 
tions for  car  theft,  armed  robbery  and 
drug  dealing.  In  2005  he  was  shot  during 
a drive-by  in  South  Baltimore,  and  his 
injuries  resulted  in  thousands  of  dollars 
worth  of  hospital  bills.  He  applied  to  the 
compensation  fund  for  assistance  and  was 
approved. 

Gaskins  had  just  left  work  on  the 
night  he  was  shot.  As  he  sat  on  the  front 
steps  of  a friend’s  rowhouse,  four  men  in 
a car  stopped  in  front  of  him.  One  asked 
Gaskins  for  the  time.  When  he  replied  he 
didn’t  know,  the  man  responded,  “You 
know  what  time  it  is,”  then  opened  hre 
with  an  assault  rifle. 

“It  snapped  my  wrist  out  of  place  and 
slung  me  up  against  a wall,”  said  Gaskins, 
who  lamented  his  permanent  physical 
injuries,  saying,  “I  can’t  play  with  my  kids 
the  way  I want  to  anymore.” 

In  an  unrelated  incident  a gang  mem- 
ber was  shot  to  death  during  an  argument 
at  a strip  club.  The  compensation  fund 
helped  pay  for  his  funeral.  Another  victim 
had  two  previous  convictions  for  selling 
cocaine  but  received  almost  $12,000  in 
compensation  for  lost  wages  after  being 
wounded  in  a shooting. 

Compensation  payments  to  people 
who  have  been  convicted  of  crimes  has 
upset  some  Maryland  legislators.  “The 
whole  intention  is  to  help  people  who 
are  the  innocent  victims  of  crime  or  their 
families,”  said  former  state  senator  John 
W.  Derr.  “I  think  we’ve  got  to  take  a seri- 
ous look  at  [compensation  for  people  with 
criminal  records].”  The  reality  of  course  is 
that  many  violent  crime  victims  are  in  fact 
“criminals”.  The  legislature  merely  seeks 
to  distinguish  among  the  crime  victims 
it  likes  and  the  ones  it  dislikes.  Victims 
of  police  or  guard  abuse  for  example 
generally  do  not  receive  crime  victim 
compensation  even  when  their  assailants 
are  convicted  of  a crime. 

Other  states,  including  Florida  and 
Ohio,  prohibit  ex-felons  from  receiving 
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by  Gary  Hunter 

any  type  of  victim  compensation. 

Rodney  Doss,  past  director  of  Flor- 
ida’s compensation  fund,  said  “It  just 
stands  to  reason  that  this  office  ...  should 
do  our  part  in  trying  to  ensure  that 
innocent  crime  victims  that  have  not 
demonstrated  a propensity  [for  violence] 
are  people  that  are  eligible  for  compensa- 
tion.” 

North  Carolina  restricted  felons  from 
receiving  victims’  compensation  in  1999. 
Ohio  instituted  a “clean-hands  doctrine” 
after  $90,000  was  awarded,  in  1979,  to  the 
spouse  of  a victim  who  turned  out  to  be 
an  organized  crime  member.  At  least  eight 
states  prohibit  former  felons  from  receiv- 
ing victims’  compensation  payments. 

The  issue  has  been  hotly  debated. 
“Some  of  these  guys,  I don’t  want  to  pay 
them,  but  the  law  prevents  me  from  deny- 
ing it,”  remarked  Robin  Wollford,  the  head 
claim  investigator  for  Maryland’s  Crimi- 
nal Injuries  Compensation  Board. 

Sandy  A.  Roberts,  the  Board’s  chair- 
man, had  a different  view.  “If  someone 
with  an  extensive  criminal  background 
who  has  changed  their  life  and  is  moving 
on  and  they  happened  to  be  the  innocent 
victim  of  a crime,  why  shouldn’t  that  per- 
son be  compensated?”  he  asked.  Roberts 
contends  “the  issue  is  whether  they  were 
involved  in  a crime  at  the  time  they  were 
injured,  not  their  background.” 

Lisa  C.  Newmark,  who  co-authored 
an  Urban  Institute  case  study  on  Mary- 
land’s compensation  program,  noted  that 
“[t]here  is  a lot  of  fluidity  between  being 
a victim  and  being  a criminal.  It’s  not 
necessarily  two  distinct,  separate  groups 
of  people.” 

At  least  one  court  has  agreed.  When 
Ezra  R.  Johnson  was  denied  compensa- 
tion for  a gunshot  wound,  he  took  his 
claim  to  the  Maryland  Court  of  Special 
Appeals.  Police  officials  argued  that  the 
1999  shooting  had  occurred  in  Johnson’s 
“territory.”  They  also  referred  to  him  as 
a “known  drug  dealer”  and  implied  the 
shooting  was  drug-related. 

But  the  appellate  court  held  in  2002 
that  Johnson’s  claim  had  been  improperly 
denied  because  the  denial  was  based  on 
hearsay  and  not  on  actual  evidence  of 
criminal  involvement.  See:  Johnson  v. 
Criminal  Injuries  Compensation  Bd.,  145 
Md.App.  96,  801  A. 2d  1092  (Md.App. 
2002). 


Compensation  has  even  been  paid  in 
cases  where  prisoners  were  assaulted  or 
killed  while  incarcerated.  For  example, 
Damon  A.  Bowie  was  serving  two  life 
sentences  when  he  was  stabbed  to  death 
in  2004  at  a maximum-security  prison  in 
Jessup.  His  father,  L.A.  Bowie,  received 
$5,000  from  the  compensation  fund  to 
bury  his  son.  “If  you’re  a victim,  you’re  a 
victim,”  he  said. 

Ironically,  upon  conviction,  felons  in 
Maryland  may  be  required  to  pay  a fine 
that  goes  to  the  Criminal  Injuries  Com- 
pensation Board;  they  can  then  apply  for 
compensation  if  they  are  later  victimized 
themselves. 

Statistics  indicate  that  the  actual  num- 
ber of  ex-felons  who  receive  compensation 
payments  is  small.  According  to  research 
by  The  Baltimore  Sun,  over  a four-and-a- 
half-year  period  ending  in  2007,  of  2,743 
claims  that  were  paid  only  217  went  to 
people  who  had  criminal  convictions,  in- 
cluding 147  felons.  The  payments  totaled 
approximately  $1.8  million;  the  Board  can 
pay  a maximum  of  $45,000  per  victim. 

Maryland  lawmakers  have  since 
moved  to  end  the  practice.  State  Sen. 
James  Brochin,  a Democrat,  has  spon- 
sored legislation  that  would  prohibit  a 
person  who  has  been  convicted  of  certain 
offenses  from  receiving  money  from  the 
Criminal  Injuries  Compensation  Board. 
The  bill  was  introduced  in  2009  and  2010, 
but  failed  to  pass. 

It  was  filed  again  during  the  2011 
legislative  session  as  S.B.  51,  passed  in 
the  Senate  and  is  presently  pending  in  the 
House.  If  enacted,  the  legislation  would 
prohibit  victims  from  receiving  compen- 
sation if  they  have  been  convicted  within 
the  past  15  years  of  murder,  attempted 
murder,  drug  or  sex-related  crimes,  rob- 
bery, carjacking,  kidnapping,  child  abuse 
and  a number  of  other  offenses. 

This  ignores  the  fact  that  just  because 
someone  committed  a crime  in  the  past 
does  not  mean  they  cannot  be  a victim 
of  crime  themselves  and  deserving  of 
compensation  to  the  same  extent  as  other 
victims.  Apparently,  lawmakers  want  to 
ensure  that  only  politically-acceptable 
victims  can  receive  compensation  from 
the  state. 

Sources:  The  Baltimore  Sun,  http.Umlis. 
state,  md.  us 
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Maine  Governor  Rakes  in  Private  Prison  Money,  Shows  Appreciation 

by  Lance  Tapley 


In  Maine’s  last  gubernatorial  cam- 
paign, the  controversial  Corrections 
Corporation  of  America  (CCA),  the  na- 
tion’s largest  for-proht  prison  operator, 
spent  $25,000  on  behalf  of  Republican 
candidate  Paul  LePage,  now  Maine’s 
newly-elected  governor.  The  money  was 
given  to  the  Republican  Governors  Asso- 
ciation’s Maine  political  action  committee, 
which  spent  heavily  on  LePage.  No  other 
Maine  gubernatorial  candidate  benefited 
from  CCA  money,  campaign-finance 
reports  reveal. 

Although  his  transition  office  denied 
a link  with  the  contribution,  LePage  met 
in  Augusta  with  CCA  representatives 
weeks  before  he  became  governor.  The 
meeting  breathed  new  life  into  the  town  of 
Milo’s  effort  to  lure  CCA  into  building  a 
giant  prison  in  that  remote,  impoverished 
Piscataquis  County  community. 

Milo  officials  also  met  with  LePage. 
The  town  manager,  Jeff  Gahagan,  said 
CCA  officials  have  talked  about  a prison 
housing  2,000  to  2,400  prisoners  with 
200  to  300  employees.  If  true,  that  would 
be  an  extraordinarily  small  number  of 
staff  for  such  a large  number  of  prison- 
ers. The  Maine  State  Prison  has  just 
over  400  workers  - most  of  them  guards 
- to  deal  with  just  over  900  prisoners. 
LePage  also  is  looking  into  boarding  Maine 
prisoners  in  CCA  prisons  out  of  state. 

That  possibility  and  the  Milo  prison 
possibility  are  connected.  State  law  forbids 
putting  Maine  prisoners  in  a for-proht 
prison,  and  David  Farmer,  a top  aide  to 
Maine’s  previous  governor,  John  Baldacci, 
a Democrat,  told  the  Bangor  Daily  News 
that  CCA  had  informed  Baldacci  “straight 
out  that  unless  we  were  willing,  as  a state, 
to  send  prisoners  to  their  institutions  or 
at  least  let  them  compete,  they  would  not 
build  in  Maine.” 

Dan  Demeritt,  Governor  LePage’s 
spokesman,  said  LePage  will  try  to  get 
the  law  changed  in  the  new  Republican- 
dominated  legislature  “if  it  makes  sense, 
if  it’s  a good  deal  for  the  taxpayer."  Fie 
said  that  at  the  meeting  with  LePage 
CCA  officials  promoted  both  the  Milo 
prison  and  sending  Maine  prisoners  to 
the  company’s  prisons  outside  of  Maine. 
It  was  “a  good  meeting,”  he  said,  but  talks 
are  preliminary. 

Former  Governor  Baldacci  failed  to 
convince  previous  Democratic  legislatures 
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to  allow  the  Department  of  Corrections  to 
send  prisoners  to  a CCA  prison  in  Okla- 
homa. The  company  also  had  contributed 
to  Baldacci’s  2006  reelection  campaign. 
CCA’s  Maine  lobbyist,  Jim  Mitchell,  is 
Baldacci’s  cousin  and  was  a campaign 
fundraiser.  [Ed.  Note:  Another  CCA  lob- 
byist in  Maine,  Josh  Tardy,  is  a former 
Flouse  Minority  Leader]. 

The  Maine  Civil  Liberties  Union 
(MCLU)  and  the  Maine  Prisoner  Ad- 
vocacy Coalition  are  already  gearing 
up  to  oppose  any  attempt  in  the  current 
legislature  to  remove  the  ban  on  sending 
prisoners  to  a private  prison.  Both  groups 
are  also  opposed  to  having  a private  prison 
built  in  Maine. 

Alysia  Melnick,  an  MCLU  attorney, 
said  in  an  e-mail,  “Prisoner  advocates 
and  corrections  officials  agree  that  the 
best  way  to  prevent  re-offense  is  through 
strengthened  ties  to  the  community.  That 
process  of  community  reintegration  can- 
not happen  if  an  inmate  is  thousands  of 
miles  from  his  community.” 

She  added,  “Private  prisons  lack 
transparency  and  accountability  and  this 
has  led,  across  the  country,  to  serious 
human  rights  abuses.”  The  MCLU’s  par- 
ent, the  American  Civil  Liberties  Union, 
recently  drew  attention  to  the  severe  beat- 
ing of  a prisoner  by  a fellow  prisoner  at  an 
Idaho  CCA-run  prison  while  guards  did 
nothing  to  stop  the  attack.  The  Associated 
Press  obtained  a prison  video  showing 
that  incident.  The  FBI  is  investigating 
staff  at  the  CCA  prison,  which  also  faces 
a class-action  ACLU  lawsuit. 

The  Baldacci  administration  argued 
that  sending  prisoners  to  CCA’s  Okla- 
homa prison  would  relieve  dangerous 
prison  overcrowding  and  be  cheaper  than, 
for  example,  boarding  prisoners  in  county 


jails.  But  a legislative  committee  disagreed, 
saying  it  would  be  cheaper  to  board  pris- 
oners in  jails,  and  in  2008  the  legislature 
created  the  Board  of  Corrections,  whose 
integration  of  the  prison  and  jail  systems 
have  greatly  relieved  prison  overcrowding. 
The  Maine  State  Prison  in  Warren  now 
has  61  unoccupied  beds,  according  to  the 
Corrections  Department. 

Demeritt  said  the  LePage  campaign 
by  law  was  not  allowed  to  discuss  fund- 
raising with  the  Republican  Governors 
Association.  And  a Republican  Gover- 
nors Association  spokesperson  told  the 
Maine  Today  newspapers  that  donors  to 
his  group  like  CCA  had  “no  say  in  how  or 
where  their  money  is  spent.”  FJ 

This  article  originally  appeared  in  the  Port- 
land Phoenix  on  December  15,  2010,  and 
is  reprinted  with  permission;  at  the  time 
of  publication  CCA  had  not  responded  to 
inquiries  by  the  Phoenix 

Update:  On  February  15,  2011,  the 
Maine  Senate  voted  to  confirm  Governor 
LePage’s  pick  to  head  the  Maine  Depart- 
ment of  Corrections  - Joseph  Ponte,  64. 
Prior  to  being  nominated  by  LePage, 
Ponte  was  employed  as  warden  of  CCA’s 
Nevada  Southern  Detention  Center;  he 
also  previously  worked  for  private  prison 
firm  Cornell  Corrections  as  well  as  in  state 
prison  systems.  Ponte  said  he  would  sell  his 
shares  of  CCA  stock  after  being  appointed 
Commissioner  of  the  Maine  DOC. 
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Heat  Ray  Device,  Rejected  by  Military,  to  be  Tested 
on  Los  Angeles  County  Jail  Prisoners 


In  August  2010,  the  Los  Angeles  County 
Sheriff’s  Department  announced  plans 
to  deploy  a high-tech  heat  ray  device,  orig- 
inally developed  by  Raytheon  Company 
for  use  by  the  U.S.  military  in  Afghani- 
stan, as  a tool  to  respond  to  prisoner 
unrest  at  the  Pitchess  Detention  Center’s 
North  County  Correctional  Facility  in 
Castaic,  California. 

Use  of  the  600-pound,  7 1/2-foot-tall 
heat  ray,  an  active  denial  system  known 
as  an  Assault  Intervention  Device,  is  be- 
ing monitored  by  the  National  Institute 
of  Justice,  the  research  arm  of  the  U.S. 
Department  of  Justice,  which  is  funding  a 
six-month  trial  of  the  heat  ray  at  Pitchess. 

“We  believe  that  technology  can  help 
solve  problems  facing  the  corrections 
community,  including  addressing  issues 
of  inmate  violence,”  said  Sheriff  Lee 
Baca.  “The  Assault  Intervention  Device 
appears  uniquely  suited  to  address  some 
of  the  more  difficult  inmate  violence  issues 
without  the  drawbacks  of  tools  currently 
available  to  us.” 

With  a range  of  80  to  100  feet,  for 
example,  the  heat  ray  can  be  used  to  target 
prisoners  in  circumstances  where  a Taser 
would  be  ineffectual.  “This  device  will  al- 
low us  to  quickly  intervene  without  having 
to  enter  the  area  and  without  incapacitat- 
ing or  injuring  either  combatant,”  Sheriff 
Baca  stated. 

Indeed,  according  to  Raytheon’s  web- 
site, the  device  “emits  a focused  beam  of 
wave  energy  ...  and  produces  an  intoler- 
able heating  sensation  that  causes  targeted 
individuals  to  flee.”  The  sensation  stops, 
however,  “when  the  targeted  individual 
moves  away  from  the  beam.”  The  heat 
ray  uses  millimeter  waves  that  penetrate 
the  skin  to  the  depth  of  1/64  of  an  inch, 
causing  a feeling  of  intense  burning,  ac- 
cording to  Raytheon  vice  president  Mike 
Booen. 

Of  course,  as  the  manufacturer, 
Raytheon  has  a financial  incentive  to 
promote  its  Assault  Intervention  Device 
as  being  safe  and  effective.  The  American 
Civil  Liberties  Union  and  the  ACLU  of 
Southern  California,  by  contrast,  argue 
that  use  of  the  heat  ray  is  tantamount  to 
torture. 

“The  idea  that  a military  weapon 
designed  to  cause  intolerable  pain  should 
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be  used  against  County  Jail  inmates  is 
staggeringly  wrongheaded,”  said  Margaret 
Winter,  Associate  Director  of  the  ACLU’s 
National  Prison  Project,  adding,  “Unnec- 
essarily inflicting  severe  pain  and  taking 
such  unnecessary  risks  with  people’s  lives 
is  a clear  violation  of  the  Eighth  Amend- 
ment and  due  process  clause  of  the  U.S. 
Constitution.” 

In  a letter  to  Sheriff  Baca  demanding 
that  he  not  employ  the  heat  ray  against  jail 
prisoners,  the  ACLU  noted  that  the  mili- 
tary itself  declined  to  use  the  weapon  - in 
part  based  on  humanitarian  grounds  - as 
a crowd  control  device  in  Afghanistan. 
The  ACLU  further  observed  that  when 
it  was  field-tested  by  the  U.S.  Air  Force, 


In  March  2010  the  Minnesota  Depart- 
ment of  Corrections  (DOC)  released  a 
report  on  the  impact  of  in-prison  sex  of- 
fender treatment  programs  on  recidivism 
rates.  The  results  of  the  study  “suggest 
that  prison-based  treatment  in  Minnesota 
produces  a significant,  albeit  modest,  re- 
duction in  sex  offender  recidivism.” 

The  report  opens  by  noting  that  previ- 
ous studies,  which  tended  to  show  either 
no  positive  effect  or  a very  small  reduc- 
tion in  recidivism  when  comparing  sex 
offenders  who  participated  in  in-prison 
treatment  programs  with  those  who  did 
not,  suffered  from  a lack  of  method- 
ological rigor.  The  research  weaknesses  in 
those  studies  included  a lack  of  random 
assignment  or  matching  techniques  so  that 
nonequivalent  comparison  groups  were 
used  (in  84%  of  previous  studies),  and, 
most  importantly,  insufficient  sample  size 
(in  87%  of  earlier  studies). 

The  March  2010  report  examines 
recidivism  rates  through  December  31, 
2006  of  sex  offenders  released  from 
Minnesota  state  prisons  between  1993 
and  2003.  After  removing  releasees  who 
refused  treatment  and  a matching  group 
from  the  study,  1,020  releasees  who  had 
not  been  offered  treatment  were  matched 
with  a corresponding  group  of  releasees 


the  device  caused  five  airmen  to  suffer 
lasting  burns. 

Citing  a 2008  report  by  physicist  and 
less-lethal  weapons  expert  Dr.  Juergen 
Altmann,  the  ACLU  alleged  that  the 
Assault  Intervention  Device  can  cause 
second-  and  third-degree  burns,  and, 
without  reliable  protections,  can  produce 
permanent  injury  or  even  death.  Consider- 
ing the  potential  for  serious  abuse  of  the 
device,  it  is  ironic,  if  not  unfortunate,  that 
the  heat  ray  is  controlled  in  a jail  setting 
with  a “joystick.”  FI 

Sources:  www.wired.com,  ACLU  letter 
dated  August  26,  2010,  www.pasademas- 
tarnews.  com 


who  received  in-prison  treatment,  for  a 
sample  size  of  2,040. 

To  match  individual  treated  vs. 
untreated  releasees,  the  study  took  into  ac- 
count variables  based  upon  the  releasee’s 
race,  age,  criminal  history,  length  of  im- 
prisonment, prison  disciplinary  record, 
type  of  release,  year  of  release,  community 
notification  requirements  and  relationship 
with  the  victim,  as  well  as  the  victim’s 
age  and  gender.  Untreated  releasees  were 
paired  with  the  closest  possible  match  in 
the  treated  releasee  group.  Only  matched 
releasees  were  used  for  the  study. 

Dividing  the  releasees  into  four 
groups  - treatment  completers,  dropouts, 
participants  (completed  or  not)  and  non- 
participants (never  offered  treatment) 
- the  study  reported  a 7.1%  rate  of  rear- 
rest for  a sex  offense  within  three  years 
for  completers,  compared  with  1 1.6%  for 
non-participants,  8.1%  for  participants 
and  10.6%  for  dropouts. 

For  the  entire  14-year  length  of  the 
study,  sex  offense  rearrest  rates  were 
13.4%  for  completers,  19.5%  for  non- 
participants, 14.2%  for  participants  and 
16.2%  for  dropouts.  “Controlling  for 
other  factors,  prison-based  treatment 
significantly  reduced  the  hazard  ratio 
[risk  of  recidivism]  for  a new  sex  offense 
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rearrest,  decreasing  it  by  27  percent,”  the 
study  found. 

The  research  showed  a 13.4%  rate 
of  rearrest  for  a violent  offense  within 
three  years  for  completers,  compared  with 
19.3%  for  non-participants,  14.4%  for 
participants  and  16.9%  for  dropouts.  For 
the  entire  study  period,  violent  rearrest 
rates  were  29%  for  completers,  34.1%  for 
non-participants,  30.8%  for  participants 
and  35.1%  for  dropouts.  “The  hazard 
ratio  for  a violent  rearrest  was  18  percent 
lower  for  treated  sex  offenders  in  the  risk 
score  model  and  19  percent  lower  in  the 
individual  predictor  model.” 

The  study  also  reported  a 29.1% 
general  rearrest  rate  within  three  years 
for  completers  compared  with  38.5%  for 
non-participants,  30.3%  for  participants 
and  33.1%  for  dropouts.  Over  the  entire 
study  period,  general  rearrest  rates  were 
55.4%  for  completers,  58.1%  for  non- 
participants, 56.6%  for  participants  and 
59.3%  for  dropouts.  “Participating  in 
treatment  had  a statistically  significant 
effect  on  general  recidivism,  reducing  the 
hazard  ratio  for  rearrest  for  any  offense  by 
12  percent,”  the  report  concluded. 

The  study  admitted  to  a number  of 
weaknesses.  It  did  not  use  a randomized  ex- 


perimental design.  Lack  of  data  prevented 
controlling  for  the  impact  of  post-release 
treatment.  It  could  not  remove  from  the 
untreated  study  group  those  sex  offend- 
ers who  would  have  refused  treatment 
had  it  been  offered  to  them.  Further,  an 
uncontrolled,  unaccounted-for  bias  with 
a gamma  value  of  as  little  as  1.02  would 
be  sufficient  to  undermine  the  reported 
differences  in  recidivism  rates. 

That  is  the  equivalent  of  the  length- 
of-incarceration  variable  gamma  value, 
the  smallest  gamma  value  among  the  con- 
trolled variables.  Thus,  an  uncontrolled 
variable  such  as  education  level,  employ- 
ment history,  economic  class,  ability  to 
maintain  a normal  sexual  relationship 
such  as  marriage,  or  community-based 
treatment  could  possibly  invalidate  the 
study’s  findings. 

Another  factor  not  taken  into  ac- 
count in  the  study  was  the  changing 
nature  of  Minnesota’s  prison-based 
sex  offender  treatment  program.  What 
had  been  four  separate  programs  has, 
since  2000,  been  integrated  into  a single 
program  that  includes  a substance  abuse 
component.  The  different  releasees  went 
through  different  treatment  programs  de- 
pending on  when  and  where  they  received 


in-prison  treatment.  The  study  also 
did  not  appear  to  account  for  the  civil 
commitment  of  sex  offenders  who  have 
completed  their  terms  of  imprisonment 
and  who  are  then  confined  in  a purported 
“mental  health  facility”  which  is  similar 
to  a prison.  The  study  also  did  not  note 
whether  the  refusal  of  sex  offenders  to 
participate  in  prison  treatment  programs 
is  correlated  to  the  fact  that  to  participate 
they  must  admit  guilt,  and  that  any  state- 
ments made  in  treatment  programs  can 
later  be  used  to  civilly  commit  them  for 
the  rest  of  their  lives. 

Despite  its  flaws,  the  study  had  one 
very  significant  finding:  that  the  predic- 
tion of  recidivism  being  used  by  the  DOC 
to  determine  which  sex  offenders  should 
be  offered  treatment  was  ineffective.  The 
study  also  found  that  “[g]iven  the  state 
of  research  and  practice  in  the  field  of 
sex  offender  treatment,  the  Sex  Offender 
Treatment  Program  continues  to  be  a work 
in  progress.”  P 

Source:  “The  Impact  of  Prison-Based 
Treatment  on  Sex  Offender  Recidivism: 
Evidence  From  Minnesota,”  Minnesota 
DOC  (March  2010),  available  at  www. 
doc.state.mn.us. 
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GEO  Group  Acquires  Electronic  Monitoring  Firm  for  $415  Million 


The  GEO  Group,  the  nation’s  second- 
largest  private  prison  company, 
announced  on  December  21,  2010  that  it 
will  pay  $415  million  in  an  all-cash  deal 
to  acquire  Behavioral  Interventions,  Inc. 
(BI).  The  purchase  allows  GEO  to  expand 
beyond  detention  services  into  the  area  of 
community  supervision. 

BI  was  founded  in  1978;  the  company 
oversees  more  than  60,000  offenders  in 
all  50  states  through  contracts  with 
around  900  federal,  state  and  local  agen- 
cies. BI  uses  technologies  that  include 
radio  frequency  and  GPS  monitoring, 
voice  identification,  and  remote  alcohol 
detection  systems  to  supervise  parolees, 
probationers  and  pretrial  defendants.  “BI 
also  provides  community-based  re-entry 
services  for  approximately  1,700  parolees,” 
according  to  a GEO  press  release. 

“This  acquisition  will  distinguish 
GEO  as  the  premier  service  provider 
with  full  continuum  of  care  solutions  for 
correctional,  detention  and  residential 
treatment  worldwide,”  said  George  C.  Zo- 
ley,  GEO’s  chairman  and  CEO.  Currently, 
GEO  operates  81,000  beds  at  1 18  prisons, 
jails  and  residential  treatment  facilities  in 
the  U.S.,  Australia,  South  Africa  and  the 
United  Kingdom. 

With  BI  being  integrated  into  GEO’s 
subsidiary,  GEO  Care,  GEO  will  be  able 
to  “address  all  aspects  and  reach  all 
segments  across  the  entire  corrections, 
detention  and  residential  treatment 
spectrum,  providing  a better  basis  for 
meaningful  measurement  of  program 
outcomes,”  said  Zoley. 

Like  all  corporate  business  decisions, 
GEO’s  purchase  of  BI  is  aimed  at  achieving 
higher  profits.  “The  acquisition  is  expected 
to  increase  GEO’s  total  annual  revenues  by 
approximately  $115  million  to  more  than 
$1.6  billion  in  2011,”  stated  GEO’s  press 
release.  In  addition,  GEO  anticipates  “an- 
nual cost  efficiencies  of  $3-5  million.” 

Several  large  banks  provided  financ- 
ing to  make  the  deal  happen.  “BNP 
Paribas,  WF  Investment  Holdings  (a 
subsidiary  of  Wells  Fargo  & Company), 
BofA  Merrill  Lynch,  Barclays  Capital, 
SunTrust  Robinson  Humphrey,  and  JP 
Morgan  Chase  have  provided  $425  mil- 
lion of  committed  financing,  which  will  be 
used  to  finance  the  all-cash  transaction,” 
GEO  stated. 

Such  financing  added  to  GEO’s  debt 
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load,  however,  causing  Standard  & Poor’s 
Rating  Services  to  lower  its  rating  on  the 
company’s  bonds.  The  one-notch  down- 
grade to  B+,  which  is  four  levels  into  junk 
territory,  reflects  a “meaningful  deterio- 
ration” in  GEO’s  credit  metrics.  The  BI 
acquisition  and  a previous  $730  million 
deal  to  buy  rival  private  prison  operator 
Cornell  Corrections  will  give  GEO  around 


On  August  26,  2010,  the  U.S.  District 
Court  for  the  Northern  District 
of  California  issued  proposed  Find- 
ings of  Fact  and  Conclusions  of  Law 
after  conducting  a hearing  to  determine 
whether  it  was  appropriate  to  terminate 
the  prospective  relief  provisions  of  the 
Clark  Remedial  Plan  (CRP).  The  CRP  is 
a set  of  policies  and  procedures  detailed 
in  a 2001  settlement  agreement  designed 
to  ensure  that  California  prisoners  with 
developmental  disabilities  are  protected 
from  serious  injury  and  discrimination 
due  to  their  disabilities.  [See:  PLN,  Sept. 
1998,  p.12]. 

The  State  of  California,  the  Gov- 
ernor and  various  prison  officials  - the 
defendants  in  Clark  v.  California  - hied 
a motion  in  2010,  pursuant  to  the  Prison 
Litigation  Reform  Act,  18  U.S.C.  § 
3626(b),  seeking  to  terminate  the  CRP. 
While  the  defendants  had  agreed  in  2001 
that  “they  [had]  violated  the  federal  rights 
of  plaintiffs  [developmentally  disabled 
prisoners]  in  a manner  sufficient  to  war- 
rant the  relief  contained”  in  the  CRP,  in 
seeking  to  terminate  the  CRP  they  argued 
that  such  violations  no  longer  occurred. 

The  district  court  largely  rejected 
that  argument.  To  the  contrary,  the  court 
found  further  relief  was  necessary  because 
the  defendants  had  demonstrated  they 
were  unable  to  remedy  their  violations 
of  plaintiffs’  rights  under  the  Americans 
with  Disabilities  Act  (ADA)  and  § 504  of 
the  Rehabilitation  Act,  as  well  as  under 
the  Due  Process  Clause  of  the  Fourteenth 
Amendment. 

The  court  could  not  conclude,  how- 


$1.5  billion  in  outstanding  debt. 

GEO  Group  announced  on  Febru- 
ary 11,  2011  that  it  had  finalized  the 
company’s  purchase  of  BI.  GEO’s  stock 
was  trading  at  about  $24. 3 1/share  as  of 
mid-March. 

Sources:  GEO  press  release,  Wall  Street 
Journal,  www.  bizjournals.  com 


ever,  that  the  defendants  were  deliberately 
indifferent  to  the  suffering  caused  by  the 
“constitutionally  questionable  conditions 
of  confinement”  to  which  developmentally 
disabled  prisoners  were  subjected,  and 
therefore  declined  to  find  that  continued 
prospective  relief  was  also  justified  under 
the  Eighth  Amendment. 

In  a document  spanning  112  pages, 
the  district  court  made  thorough  and 
extensive  findings  based  largely  on  a 
systemic  review  of  the  treatment  of  de- 
velopmentally disabled  prisoners  in  the 
California  Department  of  Corrections 
and  Rehabilitation  (CDCR),  conducted 
by  court  expert  Dr.  Peter  Leone. 

Dr.  Leone  concluded  that  “[w]hile 
some  dedicated  CDCR  staff  were  provid- 
ing appropriate  services  and  support  to 
inmates  with  developmental  disabilities, 
the  system  as  a whole  appeared  indifferent 
to  the  needs  of  these  inmates”  and  that 
“[t]he  breadth  and  severity  of  problems 
...  suggest  that  with  some  exceptions,  in- 
mates with  developmental  disabilities  do 
not  receive  the  protections  and  supports” 
prescribed  by  the  CRP. 

The  weight  of  the  evidence  adduced  at 
the  hearing,  the  court  found,  amply  sup- 
ported Dr.  Leone’s  conclusions.  “In  total 
the  evidence  demonstrates  that  mentally 
retarded  prisoners  and  those  with  autism 
spectrum  disorders  are  regularly  verbally, 
physically,  and  sexually  assaulted,  exploit- 
ed, and  discriminated  against  in  California 
prisons,”  the  court  wrote.  “Illiterate  pris- 
oners are  not  given  the  help  they  need  to 
understand  or  fill  out  important  prison 
documents,  leaving  them  with  no  way  to 
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use  sick  call  slips  or  grievance  forms,  un- 
less they  can  pay  other  prisoners  or  beg 
them  for  help.  Developmentally  disabled 
prisoners  are  punished  for  violating  prison 
rules  that  they  do  not  understand,  and  are 
punished  at  hearings  which  they  cannot 
comprehend.  These  conditions  violate 
these  prisoners’  rights  to  due  process 
and  to  be  free  of  unlawful  discrimination 
based  on  their  disabilities.” 

The  court  catalogued  the  defendants’ 
responsibilities  under  the  CRP  into  seven 
categories:  1)  identification  of  develop- 
mentally disabled  prisoners  in  order  to 
provide  them  with  reasonable  accommo- 
dations required  under  the  ADA  and  the 
Rehabilitation  Act,  so  they  can  avail  them- 
selves of  prison  services  and  participate  in 
prison  programs  and  activities;  2)  reading 
and  writing  assistance;  3)  meaningful 
assistance  in  disciplinary,  administrative 
and  classification  proceedings;  4)  mean- 
ingful access  to  grievance  procedures;  5) 
assistance  with  self-care  and  daily  living 
activities;  6)  protection  from  abuse;  and  7) 
adequate  notice  of  parole  conditions. 

The  district  court  noted  that  the 
CDCR  had  identified  1,348  prisoners,  or 
0.8%  of  the  total  prisoner  population,  as 
qualifying  for  placement  in  its  Develop- 


mental Disability  Program  (DDP);  that 
CDCR  classified  DDP  prisoners  as  DD1, 
DD2  or  DD3  depending  on  their  level  of 
support  needs,  with  DD1  prisoners  be- 
ing mildly  impaired  and  DD3  prisoners 
having  a “severe”  impairment  requiring 
regular,  intensive  assistance  to  complete 
self-care  and  daily  living  tasks;  that  the 
CDCR  aimed  to  “cluster”  such  prisoners 
in  designated  facilities  to  more  effectively 
address  their  needs;  that  mental  illness 
is  not  a developmental  disability  but 
could  co-occur  with  it;  that  only  a small 
percentage  of  people  with  developmental 
disabilities  have  identifying  physical  char- 
acteristics; that  many  developmentally 
disabled  people  work  hard  to  mask  their 
disabilities,  making  it  appear  that  they 
have  skills  in  areas  in  which  they  actually 
require  help;  that  people  with  develop- 
mental disabilities  have  inconsistent  and 
uneven  skill  development,  being  highly 
functional  in  some  areas  yet  having  sig- 
nificant functional  impairments  in  other 
areas;  and  that  many  have  poor  self-care 
skills  while  others  are  naive  with  respect 
to  prison  culture,  making  them  vulner- 
able to  abuse  and  manipulation  by  other 
prisoners. 

The  court  found  that  the  prevalence 


rate  for  developmental  disabilities  among 
prisoners  was  at  least  2-4%;  thus,  the 
defendants  were  failing  to  identify,  con- 
servatively, at  least  half  of  those  prisoners 
who  would  qualify  for  protection  and  ac- 
commodation under  the  CRR  The  court 
noted,  disturbingly,  that  the  defendants 
systematically  failed  to  provide  those 
developmentally  disabled  prisoners  they 
do  identify  with  assistance  in  reading 
and  writing,  access  to  medical  care,  ac- 
cess to  canteen,  access  to  the  grievance 
system,  assistance  with  self-care,  and  ef- 
fective communication  (e.g.  at  disciplinary 
hearings).  It  found,  moreover,  that  the  de- 
fendants failed  to  protect  developmentally 
disabled  prisoners  from  abuse  initiated  by 
other  prisoners  and,  more  egregiously, 
by  staff. 

The  district  court’s  proposed  Find- 
ings of  Fact  and  Conclusions  of  Law  were 
adopted  in  an  order  entered  September 
16,  2010. 

On  December  29,  2010,  the  court 
granted  the  plaintiffs’  attorneys,  the  Prison 
Law  Office,  $2.3  million  in  fees  and  costs 
for  work  performed  in  connection  with 
California’s  motion  to  terminate  the  CRP. 
See:  Clark  v.  California,  U.S.D.C.  (N.D. 
Cal.),  Case  No.  3:96-cv-01486-CRB.  P 
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Massachusetts  Strip  Search  Class- Action  Nets  $1,162,468 


Massachusetts  has  agreed  to  pay 
$1,162,468  to  settle  a class-action 
suit  on  behalf  of  486  detainees  who  were 
strip  searched  without  cause  at  the  Frank- 
lin County  Jail. 

The  sheriff  maintained  a policy  of 
routinely  strip  searching  all  detainees  who 
were  admitted  to  the  jail.  The  policy  did 
not  require  individual,  reasonable  suspi- 
cion that  the  detainee  possessed  drugs, 
weapons  or  other  contraband. 

Gregory  Garvey,  Sr.  was  strip 
searched  without  reasonable  suspicion 
pursuant  to  Franklin  County’s  blanket 
strip  search  policy.  On  March  28,  2007, 
Garvey  hied  suit  in  federal  court  alleging 
that  the  county’s  strip  search  policy  was 
unconstitutional.  The  case  was  certified  as 
a class  action  on  April  15, 2008,  covering 
“all  people  strip  searched  without  indi- 
vidualized reasonable  suspicion  ...  at  the 
Franklin  County  Jail”  between  March  28, 
2004  and  February  25,  2007.  The  district 
court  appointed  attorneys  Howard  Fried- 
man and  David  Milton  as  class  counsel 
under  Fed.R.Civ.P.  23(g). 

On  October  22,  2009,  the  court 
granted  the  plaintiff’s  motion  for  sum- 
mary judgment,  finding  that  the  county’s 
blanket  strip  search  policy  was  uncon- 
stitutional as  to  “people  who  were  held 
while  waiting  for  bail  to  be  set  or  before  a 
first  court  appearance  after  being  arrested 
on  charges  or  on  warrants  that  did  not 
involve  a weapon,  drugs,  contraband,  or 
a violent  felony.” 

The  parties  entered  into  a settlement 
agreement  and  determined  that  486  people 
fit  the  class  definition.  The  Common- 
wealth of  Massachusetts  agreed  to  pay 
$1,162,468  to  settle  all  claims.  One-third 
of  that  amount,  or  $387,489.33,  went  to 
attorney’s  fees.  Further,  up  to  $42,498  in 
litigation  expenses  was  deducted. 

According  to  the  settlement,  the  pay- 
ment due  “each  Class  Member  will  be 
reached  by  dividing  the  number  of  Partici- 
pating Class  Members  into  the  balance  of 
the  Settlement  Proceeds.  Class  Members 
will  receive  one  payment  each,  of  the  same 
amount  each,  even  if  they  were  booked 
into  the  jail  more  than  one  time  during 
the  class  period.  The  payment  to  Class 
Members  will  be  capped  at  a maximum 
of  $3,500.” 

Class  representative  Garvey  was 
awarded  an  additional  $20,000  incentive 
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payment  “to  compensate  him  for  bringing 
this  case,  the  time  he  spent  on  this  case  and 
his  loss  of  privacy  as  a result  of  serving  as 
the  named  plaintiff.” 

If  any  settlement  proceeds  remain 
after  these  distributions,  “half  of  such  re- 
maining monies  will  be  paid,  as  an  indirect 
means  of  benehtting  injured  Class  Mem- 
bers who  did  not  hie  claims,  to  Prisoners’ 
Legal  Services”  - formerly  Massachusetts 


One  downside  of  the  information  age  is 
that  both  prison  guards  and  prison- 
ers have  found  themselves  in  trouble  due 
to  their  accounts  on  Facebook,  the  Inter- 
net’s premier  social  networking  site. 

Three  Nebraska  prison  guards  were 
hred  in  March  2010  due  to  a Facebook 
post  in  which  they  gloated  about  abusing 
prisoners.  [See:  PLN,  May  2010,  p.50], 
“When  you  work  in  a prison  a good 
day  is  getting  to  smash  an  inmate’s  face 
into  the  ground  ....  for  me  today  was  a 
VERY  good  day,”  Nebraska  Dept,  of 
Corrections  guard  Caleb  Bartels  stated 
on  his  Facebook  page.  Two  other  prison 
guards,  Shawn  Paulson  and  Derek  Dickey, 
posted  responses  supporting  his  comment. 
Dickey  wrote,  “very  satisfying  isn’t  it!!!” 

Prison  officials  confirmed  that  staff 
had  used  force  against  a prisoner  at  the 
Nebraska  State  Penitentiary  on  February 
8,  2010,  the  date  of  Bartel’s  Facebook 
post. 

In  a letter  to  Nebraska  Attorney  Gen- 
eral Jon  Bruning,  former  State  Senator 
Ernie  Chambers  said  the  “reprehensible 
misconduct”  bragged  about  by  the  guards 
on  Facebook  made  them  unfit  to  serve. 
“Given  the  nature  of  their  work  and  the 
power  they  exercise  over  inmates,  they 
have  shown  themselves  to  lack  fitness  to 
hold  employment,”  Chambers  wrote. 

“The  Department  of  Correctional 
Services  takes  this  matter  very  seriously,” 
stated  DOC  director  Robert  Houston. 
“Inappropriate  actions  by  our  staff  or 
statements  which  could  lead  to  danger- 
ous situations  in  our  prison  system  are 
not  tolerated.” 

The  three  former  prison  guards,  while 


Correctional  Legal  Services  - and  “the 
other  half  of  such  remaining  money  will 
revert  back  to  the  Commonwealth.” 

Class  members  were  required  to  sub- 
mit a claim  form  by  October  11,  2010; 
the  district  court  granted  final  approval 
for  the  settlement  on  January  14,  2011. 
See:  Garvey  v.  MacDonald,  U.S.D.C.  (D. 
Mass.),  Case  No.  3:07-cv-30049-KPN. 
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hred,  did  not  face  criminal  charges. 

In  Rhode  Island,  state  prison  guard 
Matthew  Lacroix,  27,  was  arrested  in  De- 
cember 2010  for  creating  a fake  Facebook 
page  in  which  he  reportedly  pretended  to 
be  Rhode  Island  DOC  director  Ashbel  T. 
Wall.  He  was  suspended  with  pay,  later 
pleaded  guilty  to  a charge  of  “use  of 
fraudulent  information,”  and  was  fined 
$500.  [See:  PLN,  Jan.  2011,  p.50]. 

Also,  a guard  at  Ohio’s  Cuyahoga 
Hills  Juvenile  Correctional  Facility,  Mat- 
thew Azzano,  33,  was  hred  in  August  2010 
for  posting  racial  slurs  and  potentially 
threatening  remarks  on  his  Facebook 
page.  The  posts  were  reportedly  aimed  at 
his  co-workers  and  juvenile  offenders  at 
the  facility. 

“He  admitted  to  posting  threatening 
and  racially-motivated  comments  regard- 
ing youth  and  staff  at  the  Department  of 
Youth  Services  on  Facebook,”  said  Ohio 
Dept,  of  Youth  Services  spokesperson 
Kimberlee  Parsed.  “I  think  it’s  important 
to  note  the  DYS  has  zero  tolerance  for 
racial  harassment  and  intimidation.” 

Facebook  posts  have  landed  other 
law  enforcement  officials  in  trouble,  too. 
Washington  State  Patrol  cadet  Math 
Blahut  was  asked  to  resign  in  January 
2009  after  he  posted  pictures  of  himself 
in  uniform,  drinking  out  of  a pitcher  of 
beer  and  waiting  for  a ride  after  party- 
ing all  night.  He  was  accused  of  casting 
the  state  police  in  a bad  light.  And  Mas- 
sachusetts Sex  Offender  Registry  Board 
hearing  examiner  Tyson  Lynch  faced 
media  scrutiny  in  May  2009  after  posting 
questionable  comments  on  his  Facebook 
page  about  the  sex  offenders  he  assessed, 


Facebook  Lands  Prison  Guards, 
Prisoners  in  Hot  Water 
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calling  them  “pervs.”  [See:  PLN,  Feb. 
2010,  p.33]. 

Prisoners  have  also  been  busted  for 
using  Facebook  - which  they  typically 
access  with  contraband  cell  phones  that 
have  Internet  plans. 

In  November  2010,  Oklahoma  pris- 
oner Justin  Walker  used  a cell  phone  to 
post  several  photos  on  his  Facebook  ac- 
count. Prison  officials  were  tipped  off  and 
viewed  Walker’s  Facebook  page,  which 
included  pictures  of  drugs,  weapons  and 
alcohol  in  his  cell.  A shakedown  soon 
followed,  Walker’s  phone  was  confiscated 
and  he  was  placed  in  segregation.  Among 
the  pictures  Walker  posted  on  his  Face- 
book  page  were  some  of  himself  smoking 
marijuana  from  a giant  bong  and  display- 
ing knives  and  white  supremacist  tattoos. 
[See:  PLN,  Feb.  2011,  p.40]. 

The  South  Carolina  news  media 
profiled  the  problem  of  state  prisoners 
accessing  Facebook  in  January  2011, 
describing  several  cases  where  prison- 
ers had  set  up  Facebook  accounts.  One 
such  prisoner,  Quincy  Howard,  serving 
a 30-year  sentence,  had  more  than  100 
Facebook  friends.  After  being  alerted  of 
Howard’s  online  activity,  prison  officials 
seized  his  contraband  cell  phone  and  filed 


disciplinary  charges  against  him. 

South  Carolina  lawmakers  are  cur- 
rently considering  a bill  that  would  impose 
penalties  on  prisoners  who  use  social 
networking  sites.  “We  now  know  that 
the  criminals  behind  bars  are  using  this 
[Facebook]  as  a method  of  intimidation. 
People’s  lives  are  threatened.  They’re  send- 
ing out  coded  messages  through  social 
networking,”  claimed  South  Carolina 
State  Rep.  Wendell  Gilliard. 

Gilliard’s  proposed  legislation,  H. 
3527,  would  extend  prisoners’  sentences 
for  30  days  and/or  fine  them  $500  if  they 
join  social  networking  sites  such  as  Face- 
book;  the  bill  imposes  similar  sanctions 
on  people  who  set  up  social  networking 
accounts  on  behalf  of  prisoners,  which 
would  be  a misdemeanor  offense. 

The  ACLU  opposes  the  legislation. 
“Efforts  of  this  kind  are  just  an  attempt 
to  beat  up  on  prisoners  because  we  don’t 
like  them,”  said  ACLU  National  Prison 
Project  director  David  Fathi,  who  dif- 
ferentiated the  use  of  illegal  contraband 
cell  phones  from  prisoners’  free  speech 
rights. 

“The  First  Amendment  protects 
speech,  even  if  it’s  speech  that  some  people 
don’t  want  to  see,”  he  said.  “The  response 


to  seeing  something  that  you  don’t  like  on 
the  Internet  is,  don’t  look  at  it.”  P 

Sources:  www.allfacebook.com,  TIME, 
www.  newser.  com,  www.  Cleveland,  com, 
www.  thesunnews.  com 
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Billing  Medicaid  Would  Save  NC  $11.5  Million 
in  Prison  Medical  Care  Costs 


The  North  Carolina  Department  of 
Corrections  (NCDOC)  “could  save 
about  $11.5  million  a year  by  requiring  hos- 
pitals and  other  medical  service  prisoners 
to  bill  Medicaid  for  eligible  inmate  inpa- 
tient hospital  and  professional  services,” 
according  to  an  August  2010  report  by  the 
North  Carolina  State  Auditor’s  Office. 

The  NCDOC  “cooperates  with  35 
hospitals  to  provide  medical  services  for 
over  40,000  inmates  housed  in  71  prisons.” 
In  2008-2009,  the  NCDOC  spent  approxi- 
mately $ 1 59.8  million  in  prisoner  health  care 
expenses  but  “does  not  require  hospitals 
or  other  medical  service  providers  to  bill 
Medicaid  for  any  inmate  health  care  costs,” 
the  audit  found.  A previous  audit  had  “con- 
cluded that  the  Department  pays  an  average 
of  467%  (from  198%  to  as  high  as  879%)  of 
Medicaid  rates  for  inmate  health  care  costs.” 
[See:  PLN,  Nov.  2010,  p.48]. 

State  auditors  found  the  NCDOC 
“could  reduce  its  inmate  healthcare  costs 
if  medical  providers  billed  Medicaid  for 
inpatient  services  provided  to  Medicaid- 
eligible  inmates.”  The  Medicaid  eligibility 
requirements  “include  income  and  resource 
limits,  citizenship  and  alien  status,  state  of 
residence,  20  years  old  or  younger,  65  years 
old  or  older,  pregnant,  blind  or  disabled,” 
according  to  the  audit  report.  Prisoners 
“could  also  be  Medicaid  eligible  if  they  are 
considered  physically  or  mentally  disabled 
under  the  federal  Supplemental  Security 
Income  (SSI)  program.  There  are  nine 
diagnostic  categories  of  mental  disorders 
under  SSI  including  personality  disorders 
and  substance  addiction  disorders  which 
may  establish  disability.” 

The  federal  government  typically 
“will  not  reimburse  states  (called  federal 
financial  participation  or  FFP)  for  inmate 
medical  care  under  the  Medicaid  pro- 
gram.” However,  an  exception  is  allowed 
“during  that  part  of  the  month  in  which 
the  individual  is  not  an  inmate  of  a pub- 
lic institution,”  auditors  noted,  citing  42 
CFR  435.1008. 

The  Centers  for  Medicare  and  Med- 
icaid Services  (CMMS)  - part  of  the 
U.S.  Department  of  Health  and  Human 
Services  - is  the  federal  agency  that  ad- 
ministers Medicare,  Medicaid  and  the 
Children’s  Health  Insurance  Program. 
CMMS  “indicates  the  inmates  lose  their 
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‘inmate  status’  and  obtain  ‘inpatient  sta- 
tus’ when  treated  in  an  inpatient  hospital 
setting  that  is  not  under  the  control  of  a 
state’s  correction  system,”  the  auditors 
noted.  “Consequently,  FFP  is  available 
for  an  inmate’s  health  care  expenses  if  the 
inmate  is  Medicaid  eligible  and  he  or  she 
is  an  inpatient  of  a medical  institution.” 
This  includes  being  admitted  to  a hospital, 
nursing  facility,  juvenile  psychiatric  facil- 
ity or  intermediate  care  facility. 

“Billing  Medicaid  for  eligible  inmate 
health  care  costs  would  reduce  the  De- 
partment’s costs  in  two  ways,”  auditors 
found.  “First,  the  Department  would 
realize  reduced  costs  because  hospital  and 
medical  services  for  eligible  inmates  would 
be  reimbursed  at  Medicaid  rates  that  are 
lower  than  the  rates  currently  paid  by  the 
Department.  Second,  billing  Medicaid  ... 
would  reduce  the  Department’s  costs  by 
transferring  these  costs  to  the  federal  gov- 
ernment because  the  federal  government 
reimburses  the  States  about  $.65  for  every 
$1.00  spent  on  Medicaid.” 

Additional  cost  savings  could  be 
realized  when  the  Patient  Protection  and 
Affordable  Care  Act,  part  of  the  federal 
health  care  reform  bill,  goes  into  effect 


On  July  8,  2010,  the  European  Court 
of  Human  Rights  (ECHR)  in  Stras- 
bourg, France  held  that  four  suspects 
being  detained  in  the  United  Kingdom 
pending  extradition  to  the  United  States 
on  terrorism  charges  could  challenge 
their  extradition  based  upon  the  expected 
prison  conditions  they  would  be  subjected 
to  in  the  U.S.  - specifically  the  anticipated 
use  of  the  federal  supermax  prison  (ADX) 
in  Florence,  Colorado  and  the  imposi- 
tion of  Special  Administrative  Measures 
(SAMs)  restricting  their  contact  with 
other  people. 

Babar  Ahmad,  Haroon  Rashid 
Aswat,  Syed  Tahla  Ahsan  - all  British 
citizens  - and  Mustafa  Kamal  Mustafa 
(AKA  Abu  Hamza  al-Masri),  the  “sus- 
pects,” were  arrested  in  the  U.K.  based  on 


on  January  1,  2014.  The  Act  “establishes 
a new  eligibility  category  for  all  non- 
pregnant, non-Medicaid  eligible  childless 
adults  under  age  65  who  are  not  otherwise 
eligible  for  Medicaid  and  requires  mini- 
mum Medicaid  coverage  at  133%  FPL 
(federal  poverty  level).”  As  a result,  “more 
inmates  will  become  Medicaid  eligible  [as] 
‘newly  eligible  individuals’  during  the  first 
three  years:  January  2014  through  Decem- 
ber 2016”  under  the  Act. 

Although  beyond  the  scope  of  the 
audit,  the  report  observed  that  “local 
governments  could  also  realize  savings  by 
requiring  medical  providers  to  bill  Medic- 
aid for  eligible  inmate  health  care.” 

Noting  that  five  states  - Louisiana, 
Mississippi,  Nebraska,  Oklahoma  and 
Washington  - report  charging  “eligible 
inmate  inpatient  health  care  to  their 
Medicaid  programs,”  the  auditors  recom- 
mended that  NCDOC  likewise  “charge 
Medicaid  for  eligible  inmate  inpatient 
health  care  costs.”  See:  North  Carolina 
State  Auditor’s  Office,  Performance  Au- 
dit, Department  of  Correction,  Inmate 
Medicaid  Eligibility  ( August  2010  ),  avail- 
able online  at  www.ncauditor.net  and  on 
PLN’s  website. 


extradition  requests  by  the  United  States 
following  their  indictment  on  terrorism 
charges  in  the  U.S.  The  suspects  chal- 
lenged their  extradition  in  the  U.K.’s  legal 
system  alleging,  among  other  claims,  that 
they  would  be  subjected  to  confinement  in 
the  ADX  and  SAMs  if  convicted.  This  ac- 
count simplifies  the  complexities  of  three 
separate  legal  proceedings  that  were  later 
consolidated  before  the  ECHR. 

The  U.K.  court  held  that  the  suspects’ 
complaints  that  they  may  be  exposed 
to  trial  by  military  tribunal,  the  death 
penalty  and  rendition  were  nullified  by  a 
U.S.  diplomatic  note  ensuring  that  their 
trial  would  take  place  in  federal  court, 
the  death  penalty  would  not  be  sought 
and  the  suspects  could  be  returned  to  the 
U.K.  if  acquitted. 


U.K.  Terrorism  Suspects  May  Challenge 
Extradition  Based  on  U.S.  Prison  Conditions 

by  Matt  Clarke 
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The  court  found  that  the  potential 
use  of  witness  testimony  obtained  via  tor- 
ture would  not  block  extradition,  and  its 
admissibility  would  be  determined  by  the 
U.S.  courts  under  federal  rules  of  evidence 
similar  to  the  U.K.’s  evidentiary  rules.  The 
potential  use  of  segregation  before  trial, 
placement  in  the  ADX  after  trial  and  im- 
position of  SAMs  both  before  and  after 
trial  would  not  block  extradition  as  such 
measures  did  not  violate  Article  3 of  the 
European  Convention  on  Human  Rights. 

Further,  the  court  opined  that  one  of 
the  suspects,  who  had  both  of  his  forearms 
amputated  and  was  partially  blind  and 
otherwise  in  poor  health,  would  likely 
not  be  held  in  the  ADX  for  long  before 
being  transferred  to  a medical  facility.  On 
appeal,  the  U.K.’s  High  Court  agreed  with 
the  lower  court.  The  suspects  then  applied 
to  the  ECHR. 

The  ECHR  agreed  with  the  U.K. 
courts  except  for  the  potential  use  of  the 
ADX  and  SAMs  after  trial.  In  doing  so, 
the  ECHR  noted  that  it  was  a virtual 
certainty  that  three  of  the  suspects  would 
be  held  in  the  ADX  and  all  four  would 
be  subjected  to  SAMs  if  convicted.  The 
suspects  submitted  studies  to  the  ECHR 
showing  that  prolonged  exposure  to  such 


conditions  caused  psychological  and 
physical  harm  to  most  prisoners. 

Although  there  is  a program  to  “step 
down”  from  the  most  severe  forms  of 
isolation  at  the  ADX,  the  process  takes  a 
minimum  of  three  years  to  complete  and 
prisoners  who  comply  with  the  program 
still  may  not  be  placed  in  conditions  with 
less  isolation  if  prison  officials  believe 
their  compliance  is  a reaction  to  the  con- 
trolled environment  rather  than  a result 
of  rehabilitation. 

The  SAMs  add  another  level  of  isola- 
tion by  severely  restricting  who  prisoners 
can  interact  with  and  preventing  them 
from  interacting  with  other  prisoners.  The 
suspects  submitted  evidence  that  this  loss 
of  social  contact  can  also  cause  psycho- 
logical harm. 

The  ECHR  held  that  the  suspects’ 
applications  raised 
“serious  questions 
of  fact  and  law” 
as  to  the  poten- 
tial length  of  their 
sentences  if  con- 
victed, and  whether 
post-conviction 
confinement  in  the 
ADX  and  SAMs 


violated  Article  3 of  the  European  Con- 
vention on  Human  Rights.  Those  aspects 
of  the  complaint  were  declared  admissible 
for  the  purpose  of  challenging  the  extradi- 
tions. The  remainder  of  each  application 
was  declared  inadmissible,  with  the  ECHR 
crediting  the  diplomatic  assurances  of  the 
U.S.  that  the  suspects  would  not  be  desig- 
nated as  enemy  combatants  or  subjected 
to  rendition  or  the  death  penalty. 

The  suspects’  extradition  was  thus  put 
on  hold  pending  a full  hearing  before  the 
ECHR  following  the  initial  admissibility 
determination.  See:  Ahmad,  Aswat,  Alr- 
san  and  Mustafa  against  U.K.,  European 
Court  of  Human  Rights,  Application  Nos. 
24027/07,  11949/08  and  36742/08.  ¥1 

Additional  sources:  www.bbc.co.uk,  http:  1 1 
ukhumanrightsblog.com 
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Twelve  Indiana  Prison  Employees  Suspended 
for  Positive  Drug  Tests,  Contraband 

by  Matt  Clarke 


In  September  2010,  Indiana  Depart- 
ment of  Corrections  (DOC)  officials 
announced  the  suspension  of  a dozen 
employees  at  the  Pendleton  Correctional 
Facility  following  a crackdown  on  con- 
traband smuggling.  [See:  PLN,  Oct. 
2010,  p.50].  Pendleton  houses  about 
2,000  prisoners  and  has  approximately 
600  employees. 

The  crackdown,  which  included 
cell-by-cell  searches  and  drug  testing  of 
employees,  was  instituted  after  a rash 
of  prisoners  tested  positive  for  drugs  in 
mid-August.  Employees  were  drug  tested 
starting  on  August  30, 2010,  and  49  came 
back  positive  within  the  first  two  days. 
Eleven  of  the  guards  who  tested  positive 
admitted  to  using  illegal  drugs  and  were 
suspended.  The  others  claimed  they  did 
not  use  illicit  drugs,  and  will  be  further 
tested  to  determine  if  legal  prescription 
medication  caused  the  positive  results. 

Another  DOC  employee  was  sus- 
pended after  being  caught  smuggling  a 
cell  phone.  Additional  employees  tested 
positive  for  drugs  on  subsequent  days,  but 
the  DOC  did  not  release  any  details  about 
those  staff  members.  The  prison  had  been 
on  lockdown  with  visits  suspended  since 
the  rash  of  positive  prisoner  drug  tests. 

“We  knew  [prisoners  at  Pendleton] 
were  getting  drugs,”  said  DOC  spokes- 
man Doug  Garrison.  “Visitors  can  bring 
them  in,  people  on  the  outside  can  throw 
them  over  fences  or  walls,  or  unfortunately 
they  sometimes  can  come  through  staff 
members.” 

Does  testing  guards  for  illegal  drugs 
make  sense  when  trying  to  prevent  prison 
drug  smuggling?  “If  you’re  using  drugs, 
you  are  more  prone  to  need  to  buy  drugs,” 
said  Robert  May,  an  Indiana  State  Police 
detective  assigned  to  Pendleton.  “An  easy 
way  to  get  money  for  drugs  is  to  smuggle 
drugs  into  prison  and  get  paid  for  it.” 

May  used  a two-year-old  case  as  an 
example.  In  that  case,  a contract  prison 
kitchen  worker  smuggled  marijuana  into 
Pendleton  by  compressing  it  and  forming 
it  into  the  soles  of  his  shoes.  “We  think  he 
made  almost  $32,000  doing  this  over  six 
months,”  said  May. 

According  to  May,  in  his  five  years 
of  prison  experience,  the  most  common 
smuggling  method  is  for  visitors  or  em- 
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ployees  to  hide  drugs,  cigarettes  or  cell 
phones  in  body  cavities.  To  counter  this, 
a few  months  before  the  lockdown  Pend- 
leton installed  machines  that  use  puffs  of 
air  to  detect  drug  residue  on  a person’s 
skin  or  clothing.  May  said  that  reduced 
the  number  of  visitors  and  employees  at- 
tempting to  smuggle  contraband. 

Nonetheless,  he  had  arrested  26 
people  as  of  August  2010,  compared  with 
38  in  all  of  2009.  Other  state  troopers  who 
work  at  times  when  May  is  off-duty  have 
made  additional  arrests. 

May  said  he  only  arrests  one  prison 
employee  for  every  four-to-five  visitors 
he  catches  in  possession  of  contraband. 
“Most  of  the  guards  are  very  diligent 
and  report  this  stuff,”  he  said.  “They  will 
report  a dirty  guard.” 

According  to  a 2009  news  report,  an 
anonymous  Pendleton  prison  employee 
stated,  “There  are  [guards]  bringing  in  drugs 
and  contraband  into  the  prison.  This  goes 
way  up  the  ladder,  way  up  ...  pounds  of 
vacuum-packed  tobacco  a few  weeks  ago.” 

“I  just  can’t  believe,  at  least  on  a wide- 
spread basis,  that  there’s  a lot  of  officers 
that  are  turning  their  head  or  allowing 


For  14  years,  Texas  State  Rep.  Terri 
Hodge  (D-Dallas)  was  a staunch  de- 
fender of  minorities  and  prisoners’  rights 
in  the  Texas  legislature.  On  October  1, 
2007,  federal  prosecutors  indicted  Hodge 
on  14  counts  of  corruption  including  brib- 
ery, fraud  and  conspiracy.  The  indictment 
created  a firestorm  of  controversy. 

The  31 -count  main  indictment  named 
a number  of  prominent  Dallas  citizens 
including  former  city  council  member 
and  Mayor  Pro  Tern  Donald  W.  Hill. 
Also  named,  and  most  closely  connected 
to  Hodge,  was  real  estate  developer  Brian 
L.  Potashnik  and  his  wife  Cheryl. 

Rep.  Hodge  and  other  defendants 
were  accused  of  accepting  bribes  in  re- 
turn for  providing  letters  of  support  to 
help  Potashnik ’s  company,  Southwest 
Housing,  obtain  lucrative  tax  credits 


trafficking  to  go  on  at  Pendleton,”  then- 
Indiana  DOC  Commissioner  Ed  Buss 
remarked  at  the  time. 

In  April  2009,  Tommy  Joe  Turner,  a 
former  Pendleton  guard  and  supervisor  of 
the  prison’s  furniture  shop,  accepted  a plea 
bargain  after  being  charged  with  felony 
bribery.  He  reportedly  allowed  tobacco 
to  be  smuggled  into  the  shop  up  to  five 
times  in  exchange  for  $500.  He  received 
a three-year  suspended  sentence.  Also 
in  April  2009,  former  Pendleton  guard 
Lee  W.  Oshier  was  sentenced  to  six  years’ 
probation  on  bribery  and  conspiracy 
charges  related  to  contraband  trafficking. 
He  was  accused  of  trying  to  smuggle  20 
cell  phones,  21  chargers  and  14  ounces  of 
tobacco  into  the  facility  in  a cooler. 

Indiana  DOC  officials  said  they  will 
continue  their  vigorous  efforts  to  stop  con- 
traband smuggling  at  Pendleton.  However, 
none  of  the  DOC’s  17  other  prisons  have 
been  subjected  to  similar  crackdowns  that 
include  drug  testing  employees.  Perhaps 
they  should.  P 

Sources:  www.indystar.com,  www.wthr. 
com,  www.wishtv.com, www.indy.com 


for  building  low-income  apartments  in 
southern  Dallas. 

Outspoken,  Hodge  passionately  pro- 
fessed her  innocence.  “People  say  that  I 
got  paid  for  this,  man,  that’s  (expletive). 
Em  not  the  only  elected  official  that  has 
given  a letter  to  developers  putting  proj- 
ects in  their  districts.  I guess  what  really 
tied  me  in  is  not  only  had  I given  a letter, 
I was  living  in  one  of  his  affordable  apart- 
ments.” 

In  August  2008,  Rep.  Hodge’s  attor- 
neys petitioned  the  federal  district  court 
in  Dallas  to  try  her  separately  from  the 
other  defendants.  While  the  indictment 
named  several  politicians,  Hodge  was  the 
only  one  still  in  office  at  the  time. 

Helga  Dill,  chairwoman  of  Texas 
CURE,  an  advocacy  group  for  prisoners, 
said  “I  am  definitely  defending  her  to  the 
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utmost  for  the  work  she  has  done  in  behalf 
of  inmates  and  their  families.  She  should 
be  recognized  for  the  honorable  work  that 
she  has  done.” 

Criminal  Court  Judge  John  Creuzot 
echoed  that  sentiment.  When  advised  not 
to  include  Hodge’s  name  on  his  primary 
campaign  materials,  he  responded,  “She 
hasn’t  been  convicted  of  anything.  She’s 
my  friend,  and  I’m  proud  to  have  her  name 
on  my  campaign  material.” 

Before  she  was  indicted  Rep.  Hodge 
was  criticized  for  helping  prisoners  and 
their  families  by  arranging  rare  face-to- 
face  meetings  between  parole-eligible 
prisoners  and  members  of  the  parole 
board,  helping  obtain  the  dismissal  of 
disciplinary  charges  against  prisoners 
which  might  otherwise  prevent  them 
from  being  paroled,  using  a rarely-used 
legislative  privilege  to  obtain  prisoners’ 
otherwise  highly-secret  parole  files,  and 
helping  prisoners  transfer  to  facilities 
closer  to  their  families.  [See:  PLN,  Aug. 
2006,  p.24]. 

In  other  words,  for  being  compas- 
sionate to  prisoners  and  their  family 
members  and  treating  them  like  the  other 
constituents  she  represented  as  an  elected 
official. 

Following  her  indictment,  Rep. 
Hodge  said  the  hardest  part  was  having 
to  beg  for  money  for  her  criminal  defense 
fund,  though  she  raised  almost  $200,000. 
She  also  criticized  the  black  community 
for  not  being  more  supportive.  “A  lot  of 
the  people  who  support  me  don’t  look 
like  me,”  she  said.  “The  least  support  I’m 
getting  is  from  the  African-American 
community.” 


The  prosecution  took  its  toll  on 
Hodge,  69.  “If  I thought  just  being  here 
doing  my  job  would  have  caused  me  the 
kind  of  problems  and  misery  and  pain 
and  worry  and  disgust,  I never  would  have 
sought  this  position,”  she  stated. 

In  the  end,  however,  as  with  so  many 
prosecutions,  Rep.  Hodge  agreed  to  a 
plea  bargain.  She  pleaded  guilty  to  tax 
fraud  in  February  2010,  related  to  her 
failure  to  report  approximately  $30,000  in 
income  she  received  from  the  Potashniks, 
including  rent,  utility  payments  and  home 
improvements.  She  resigned  from  the 
Texas  legislature  but  did  not  plead  guilty 
or  admit  to  the  bribery  charges. 

Prosecutors  had  also  claimed  that  she 
misused  more  than  $40,000  in  campaign 
contributions,  including  “payments  from 
families  of  Texas  prison  inmates  in  return 
for  her  political  support  and  assistance  on 
proceedings  affecting  the  inmate  before 
the  Texas  Board  of  Pardons  and  Paroles.” 
Hodge  has  denied  such  allegations. 

Former  Texas  Parole  Board  member 
Brendolyn  Rogers  Johnson  spoke  on 
Hodge’s  behalf  at  her  sentencing  hearing. 
“Ms.  Hodge  is  a lady  of  integrity,  com- 
passion and  is  relentless  in  her  pursuit  of 
fairness  and  justice  for  all,”  said  Johnson. 
“I  have  personally  witnessed  her  work 
tirelessly  for  the  people  in  her  district, 
as  well  as  those  who  called  upon  her  for 
assistance.” 

Hodge  was  sentenced  in  April  2010 
to  one  year  in  federal  prison,  the  maxi- 
mum she  could  receive  under  her  plea 
agreement. 

“I  want  to  apologize  to  my  constitu- 
ents and  all  the  people  who  have  supported 


me  over  the  past  14  years,”  she  said.  “My 
actions  have  cast  a bad  light  on  many 
other  elected  officials.  What  I’ve  done  has 
contributed  to  some  people’s  distrust  of 
the  political  system.  All  I can  say  is  I am 
truly  sorry  for  my  mistakes.”  She  reported 
to  federal  prison  on  June  22,  2010. 

Former  Mayor  Pro  Tern  Donald  Hill 
was  convicted  in  October  2009  of  being 
the  ringleader  of  the  bribery  scheme,  and 
received  an  18-year  prison  sentence.  His 
wife,  Sheila  Farrington  Hill,  was  sentenced 
to  9 years  while  former  Dallas  Plan  Com- 
missioner D’Angelo  Lee  received  14  years. 
The  Potashniks  pleaded  guilty  and  were 
sentenced  on  December  17,  2010.  Brian 
Potashnik  received  a 15-month  prison 
sentence  and  was  ordered  to  forfeit  $1.25 
million  to  the  City  of  Dallas;  his  wife  was 
sentenced  to  two  years’  probation,  and 
both  were  fined  $50,000  each.  FT 

Sources:  Dallas  Morning  News,  www. 
txcn.com 
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Questionable  New  Jersey  Halfway  House  Funding  Benefits  CEC 


Republican  New  Jersey  Governor 
Chris  Christie  insisted  on  budget  cuts 
in  2010,  except  when  it  came  to  funding 
treatment  centers,  formerly  called  halfway 
houses.  Gov.  Christie  wanted  to  increase 
funding  for  treatment  centers  by  $3. 1 mil- 
lion, from  $61.5  million  to  $64.6  million, 
which  would  benefit  prisoners  after  they 
were  released. 

Coincidentally,  the  increased  funding 
would  also  benefit  the  governor’s  close 
friend  and  political  advisor  William  J. 
Palatucci,  who  is  a senior  vice  president  and 
general  counsel  for  Community  Education 
Centers  (CEC)  - a for-profit  company  that 
operates  treatment  centers  in  New  Jersey 
as  well  as  secure  facilities  and  in-patient 
treatment  programs  in  other  states. 

Palatucci  has  a decades-long  relation- 
ship with  Christie,  during  which  he  has 
helped  run  Christie’s  election  campaign 
and  served  as  co-chair  of  Christie’s  inau- 
gural committee.  Ele  has  also  personally 
contributed  $26,650  to  the  Republican 
Party.  John  C.  Clancy,  CEC’s  chairman, 
contributed  $138,525  and  CEC  has  con- 
tributed $372,350  to  both  parties. 

The  donations  seem  to  have  paid  off. 
CEC  provides  1,687  of  the  3,029  treatment 
center  beds  under  contract  from  the  New 
Jersey  Department  of  Corrections  (DOC). 

Eight  vendors  have  DOC  contracts 
for  treatment  center  beds  but  CEC  is  not 
one  of  them.  CEC  “does  not  hold  any 
state  contracts,”  according  to  its  spokes- 
person. So  how  does  the  company  provide 
the  majority  of  the  state’s  treatment  center 
beds?  It  does  so  through  a non-profit  cor- 
poration, Education  and  Health  Centers 
of  America  (EHC).  EHC  has  the  state 
contracts  while  CEC  supplies  the  treat- 
ment center  beds. 

Why  have  a non-profit  “buffer”  com- 
pany between  the  DOC  and  CEC?  Under 
New  Jersey’s  pay-to-play  laws,  a business 
receiving  $50,000  or  more  in  government 
contracts  has  to  file  annual  disclosures  of 
its  political  contributions  with  the  election 
commission.  Since  2008,  non-profits  have 
been  exempted  from  the  pay-to-play  laws. 
EHC  doesn’t  make  political  contributions 
and  CEC  doesn’t  (directly  ) hold  state  con- 
tracts, thus  no  political  donations  have  to 
be  reported. 

Who  runs  EHC?  Clancy,  the  chair- 
man and  CEO  of  CEC,  is  EHC’s  salaried 
president  according  to  EHC’s  2009  IRS 
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tax  report.  Palatucci,  senior  vice  president 
and  general  counsel  for  CEC,  is  EHC’s 
director  of  development. 

There  are  two  kinds  of  treatment 
centers  in  New  Jersey  - assessment 
centers  and  treatment  programs.  Soon- 
to-be-released  prisoners  are  first  sent 
to  an  assessment  center  for  evaluation. 
From  there,  those  with  substance  abuse 
or  behavioral  problems  may  be  referred 
to  appropriate  treatment  programs.  The 
DOC  pays  $62  per  prisoner  per  day  for 
beds  in  treatment  centers  and  between 
$70-$75  per  prisoner  per  day  for  assess- 
ment center  beds. 

So  why  is  the  treatment  center  budget 
being  increased?  DOC  Commissioner 
Gary  M.  Lanigan  said  it  was  due  to  leg- 
islation passed  in  2009  that  requires  100% 
occupancy  of  the  treatment  center  beds 
under  DOC  contract,  an  increase  from  the 
95%  occupancy  rate  previously  mandated. 
Hence  the  requested  $3.1  million  budget 
increase.  Not  everyone  buys  that  explana- 
tion, though. 

“Why  is  this  portion  of  the  budget 
going  up  when  so  many  things  are  being 
slashed?”  asked  Joseph  Marbach,  dean 
of  the  Seaton  Hall  College  of  Arts  and 
Sciences.  “What  is  the  underlying  reason? 
Anything  that  might  benefit  Mr.  Christie’s 
friend,  Mr.  Palatucci? ...  The  governor  has 
been  very  vocal  in  criticizing  these  kinds 
of  relationships.  For  consistency’s  sake, 
you’d  think  Mr.  Palatucci  would  take  a 


On  June  1, 2010,  a Wisconsin  prisoner 
entered  a no-contest  plea  to  charges 
that  he  helped  his  cellmate  hang  himself. 

Adam  Peterson,  20,  and  Joshua 
Walters,  21,  were  unlikely  acquaintances. 
Peterson,  never  in  trouble  with  the  law  be- 
fore, was  serving  a life  sentence  for  murder 
at  the  Dodge  Correctional  Institution  in 
Waupan. 

Peterson’s  life  had  gone  off  track 
while  he  was  in  college.  He  developed  a 
mental  illness,  dropped  out  of  school, 
and  one  day  wandered  into  the  home  of  a 
Madison  man.  Peterson  stabbed  the  man 
to  death  with  a paring  knife. 

Walters,  unlike  Peterson,  had  been 


leave  of  absence  or  recuse  himself  while 
Mr.  Christie  is  in  office.” 

Palatucci  responded  that  he  had  re- 
signed from  acting  as  a lobbyist  for  CEC, 
stating  he  is  “an  advocate  for  alternatives 
to  incarceration,  and  none  of  that  requires 
me  to  lobby  for  CEC.” 

“I  told  the  governor  in  January, 
‘I’m  not  going  to  talk  to  you  about  my 
company,”’  Palatucci  added.  Apparently 
he  believes  this  excuses  the  fact  that  his 
company  - CEC  - stands  to  make  millions 
more  from  its  contracts  with  the  New  Jer- 
sey DOC  due  to  the  budget  increase. 

Commissioner  Lanigan  remarked 
that  Palatucci’s  relationship  with  Christie 
“in  no  way  influences  the  process.  My  job 
is  to  keep  up  a firewall,  to  make  sure  the 
process  has  not  been  tainted.”  Yet  Gov- 
ernor Christie  is  Lanigan’s  boss,  and  even 
if  no  one  orders  Lanigan  to  send  more 
business  to  EHC,  and  thus  to  CEC,  he 
undoubtedly  knows  that  his  failure  to  do 
so  will  displease  Christie. 

The  New  Jersey  legislature  approved 
the  state’s  $29.4  billion  budget  on  June 
29,  2010.  Three  weeks  earlier,  the  New 
Jersey  Republican  State  Committee 
elected  Palatucci  as  one  of  the  state’s 
representatives  on  the  Republican  Na- 
tional Committee,  with  Gov.  Christie’s 
blessing.  P 

Sources:  www.nj.com,  www.thedaily jour- 
nal. com,  www.  cecintl.  com 


in  and  out  of  prison.  His  latest  stint  at 
Waupan  was  for  a parole  violation  on  a 
previous  burglary  charge. 

Peterson  had  tried  to  kill  himself 
multiple  times  after  his  arrest.  While 
awaiting  trial,  for  example,  he  attempted 
to  hang  himself  in  the  shower,  but  another 
prisoner  notified  guards  who  thwarted  the 
suicide  attempt. 

Shortly  before  sentencing,  Peterson 
was  transferred  to  Waupan.  Walters  was 
his  cellmate.  Waupan  was  supposed  to 
have  been  a better  place  for  Peterson, 
who  told  his  family  that  he  liked  going  to 
the  prison’s  gym  and  library.  He  was  even 
looking  forward  to  his  first  contact  visit 
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with  family  members. 

But  on  January  10,  2009,  Walters 
shouted  out  from  his  cell,  “I  think  my 
celly’s  dead!”  And  Peterson  was  indeed 
dead  - he  had  hung  himself  with  a noose 
crafted  from  a bed  sheet. 

Walters  claimed  that  he  woke  up  and 
found  Peterson  hanging.  But  prosecutors, 
who  later  charged  him  with  assisting  in 
Peterson’s  suicide,  painted  a different 
picture. 

Based  on  testimony  from  Justin 
Quednow,  a career  criminal  turned 


jailhouse  snitch,  they  claimed  Walters 
had  helped  and  encouraged  Peterson  to 
commit  suicide.  According  to  Quednow, 
Walters  told  him  that  “he  always  wanted 
to  watch  somebody  hang  and  kill  their 
self  and  he  ...  was  just  sitting  there  in  his 
bunk  and  watching  [Peterson]  while  he 
was  dying.” 

Walters  pleaded  no-contest  to  the 
charge  instead  of  going  to  trial.  “I  got  up 
and  tied  the  bed  sheet  real,  real  tight  on 
the  end  of  the  bed”  for  Peterson,  Walters 
admitted.  “I  said,  ‘Do  what  you  do.  I’m 


$85,000  Settlement  in  South  Carolina 
Prison  Murder  Suit 


The  South  Carolina  Department  of 
Corrections  agreed  to  pay  $85,000  to 
settle  a wrongful  death  case  and  survival 
action  in  the  murder  of  a prisoner  by  his 
cellmate. 

Perry  Correctional  Institution  pris- 
oner Charles  D.  Martin  was  serving  a 
five-year  non-violent  sentence.  He  was 
assigned  on  September  12,  2005  to  a cell 
with  prisoner  Jeffery  Motts,  who  is  serving 
a life  sentence  for  murder. 

Motts  did  not  like  Martin,  and  he  did 
not  want  to  share  a cell  with  him.  Both 
requested  guards  to  separate  them.  Martin 
told  guards  he  was  fearful  Motts  would 
attack  him.  Lt.  Tamara  Conwell  was  told 
by  Motts  that  he  would  kill  Martin  if  he 
was  not  moved. 

The  threat  was  followed  through  on 
December  8,  2005.  Motts  confessed  that 
he  choked  Martin  until  he  was  uncon- 
scious. He  then  tied  Martin’s  hands  and 


feet;  he  spent  the  night  beating  Martin 
until  he  died.  Motts  then  placed  Martin’s 
dead  body  in  a chair,  where  it  remained 
until  breakfast.  When  Motts  told  other 
prisoners  he  had  killed  Martin,  it  was 
reported  to  guards. 

The  federal  district  court  overseeing 
the  case  approved  the  parties’  compromise 
settlement  on  April  13,  2010.  That  settle- 
ment pays  Martin’s  estate  $84,400  for  the 
wrongful  death  claim  and  $600  for  the 
conscious  suffering  Martin  sustained. 

The  estate  was  represented  by  Ander- 
son-based attorney  J.  David  Standeffer. 
See:  Martin  v.  South  Carolina  Department 
of  Corrections,  USDC,  D.  South  Carolina, 
Case  No.:  6:07-CV-03422. 
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going  to  bed.’”  When  he  woke  up,  Peter- 
son had  hung  himself. 

Walters  was  sentenced  on  June  1 1 , 
2010  to  27  months  in  prison  followed  by 
27  months  of  post-release  supervision. 
He  apologized  to  Peterson’s  family  at  the 
sentencing  hearing.  FJ 

Sources:  Associated  Press,  www.foxl lon- 
line.  com 
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Arkansas:  Garland  County  deputy 
Garvin  Todd  Reid,  27,  was  fired  in  Febru- 
ary 2011,  then  arrested  on  charges  that  he 
raped  a female  trustee  in  a supply  room 
at  the  county  jail.  “There  were  no  actual 
witnesses.  There  was  a detention  deputy 
who  had  come  in  as  the  two  individuals 
[were]  coming  out  of  [the]  supply  room,” 
said  Sergeant  Joel  Ware.  A rape  kit  from 
the  prisoner  was  sent  to  the  state  crime 
lab.  Following  his  arrest,  Reid  posted  a 
$7,500  bond;  the  prisoner,  who  was  not 
identified,  was  removed  from  her  trustee 
position. 

Brazil:  Six  prisoners  were  killed  by 
other  prisoners  during  a 15-hour  riot  at 
a police  lockup  in  Maranhao  on  Feb- 
ruary 7,  2011.  The  murdered  prisoners 
were  all  accused  of  sex  crimes  involving 
children;  four  were  decapitated.  The  riot- 
ers demanded  a kilo  of  marijuana  from 
authorities  in  exchange  for  releasing  hos- 
tages and  ending  the  disturbance.  News 
reports  did  not  indicate  whether  they 
received  the  cannabis. 

California:  On  January  28, 201 1,  former 
Riverside  County  probation  officer  Eliza- 
beth Z.  Nolan  pleaded  guilty  to  a felony 
charge  of  unlawful  intercourse  with  a minor. 
As  part  of  a plea  agreement,  1 6 other  counts 
- including  oral  copulation  with  a minor 
and  rape  by  force  or  fear  - were  dropped. 
Nolan  was  accused  of  having  sex  with  a 
juvenile  offender  over  several  months;  at  the 
time,  her  husband  was  a Riverside  County 
prosecutor.  She  was  sentenced  to  1 year  in 
jail  in  February  2011. 

California:  Merced  County  jail  guard 
Anthony  Sodini,  27,  employed  at  the  John 
Latorraca  Correctional  Facility,  was  ar- 
rested on  February  9,  2011  on  charges  of 
smuggling  contraband  into  the  jail.  Sodini 
allegedly  brought  tobacco  to  prisoners 
at  the  facility.  “It  is  regrettable  when 
one  of  our  own  makes  bad  life  choices 
and  crosses  a line  that  he  has  sworn  to 
uphold,”  said  Sheriff  Mark  Pazin.  “But  I 
want  the  public  to  know  that  we  will  not 
treat  it  differently  than  any  other  criminal 
investigation,  and  he  will  be  prosecuted  to 
the  fullest  extent  of  the  law.” 

California:  On  February  14,  2011, 
Beverly  Hills  criminal  defense  attorney 
Michael  H.  Inman  was  sentenced  to  serve 
120  days  after  pleading  no  contest  to  a 
felony  charge  of  trying  to  smuggle  14.25 
grams  of  heroin  into  a Los  Angeles  jail 
where  he  was  visiting  two  incarcerated 
clients.  Inman  also  received  three  years’ 

April  2011 


News  In  Brief: 

probation,  and  was  placed  on  inactive 
status  by  the  state  bar  association. 

Columbia:  In  January  2011,  guards  at 
a prison  in  the  city  of  Bucaramanga  inter- 
cepted a drug-laden  pigeon  that  tried  to  fly 
into  the  facility.  “Agents  saw  the  animal 
attempting  to  cross  the  prison  wall.  When 
[the  pigeon]  tried  again  he  discovered  that 
his  body  was  weighed  down  with  45  grams 
of  marijuana,”  said  North  Santander  po- 
lice chief  Jose  Mendoza.  “Because  of  this 
weight  he  could  not  reach  his  objective  of 
entering  the  prison  with  the  substance.” 
In  2009,  a pigeon  carrying  a cell  phone 
SIM  card  was  found  outside  the  Combita 
prison  in  Boyaca,  Columbia. 

District  of  Columbia:  Ingmar  Guan- 
dique,  convicted  of  murdering  former 
federal  Bureau  of  Prisons  intern  Chandra 
Levy  in  2001,  received  a 60-year  prison 
sentence  on  February  11,  2011.  Levy’s 
death  led  to  a scandal  involving  then-U.S. 
Congressman  Gary  Conduit,  with  whom 
she  was  having  an  affair.  While  Conduit 
was  not  named  as  a suspect  in  Levy’s 
death,  intense  media  coverage  contrib- 
uted to  Conduit  losing  his  reelection  bid 
in  2002.  The  case  remained  unsolved  for 
over  8 years,  but  an  informant  eventually 
fingered  Guandique,  a Salvadoran  im- 
migrant serving  time  in  federal  prison  for 
attacking  several  other  women  at  the  same 
park  where  Levy’s  body  was  found.  In- 
vestigators searched  Guandique’s  prison 
cell  and  found  a photo  of  Levy  that  he 
had  removed  from  a magazine.  He  was 
indicted  several  months  later. 

Florida:  On  February  4,  2011,  La- 
trishia  Mone  Laws,  a state  prison  guard 
employed  at  the  Glades  Correctional 
Institution,  was  arrested  on  charges  of 
witness  tampering.  Laws,  22,  is  accused 
of  contacting  a shooting  victim  and  try- 
ing to  get  him  to  sign  a statement  that  he 
had  misidentified  the  person  charged  in 
the  shooting.  The  alleged  shooter,  Charles 
Coney,  who  is  being  held  at  the  Palm 
Beach  County  jail,  is  the  father  of  Laws’ 
child.  Laws  said  she  would  pay  the  victim 
$500  if  he  recanted  his  identification  of 
Coney.  Following  her  arrest.  Laws  was 
jailed  on  $100,000  bond. 

Florida:  Palm  Beach  County  jail 
deputy  Derrick  Daniels,  38,  was  arrested 
on  February  9,  2011  on  charges  of  ag- 
gravated battery,  official  misconduct, 
culpable  negligence  and  evidence  tamper- 
ing. Daniels  is  accused  of  facilitating  a 
fight  between  two  prisoners  in  segregation 


on  December  12,  2010  and  then  covering 
up  the  incident.  Jail  prisoner  Lajuane 
Dunnaway  told  investigators  that  Daniels 
let  another  prisoner,  Taurus  Turnquest, 
into  his  cell.  Turnquest  stabbed  and 
slashed  Dunnaway;  after  the  fight,  Daniels 
disposed  of  Dunnaway’s  bloody  clothing 
and  bedding,  gave  him  bandages  instead 
of  notifying  the  jail’s  medical  staff,  and 
failed  to  report  the  incident.  Daniels  was 
later  suspended;  following  his  arrest  he 
was  held  on  $96,000  bond. 

Florida:  Pasco  County  deputy  Brian 
Call,  35,  accused  of  fraternizing  with 
prisoners  building  an  aviation  hangar 
for  the  Sheriff’s  Office,  was  arrested  on 
January  25, 20 1 1 . He  had  previously  been 
suspended  and  is  in  the  process  of  being 
fired.  Call  was  supervising  prisoners  work- 
ing on  the  hanger  during  evening  shifts; 
he  allegedly  used  his  cell  phone  to  contact 
some  of  the  prisoners’  girlfriends,  who 
would  meet  them  at  the  hanger.  He  also 
shared  smokeless  tobacco  with  several 
prisoners.  Call  was  charged  with  intro- 
duction of  contraband  into  a jail  facility 
and  unlawful  compensation  or  reward 
for  official  behavior.  Prisoners  were  used 
to  build  the  hanger  as  a money-saving 
measure  for  the  county. 

Illinois:  On  January  31,  2011,  Ma- 
con County  jail  guard  Standefer  “Stan” 
Bouleware,  41,  was  arrested  on  charges 
of  official  misconduct  and  solicitation 
of  prostitution.  Bouleware,  a 20-year  jail 
employee,  allegedly  paid  a former  prisoner 
for  sex.  The  ex-prisoner  reportedly  turned 
him  in  because  she  didn’t  want  him  to  keep 
contacting  her.  “He  is  suspended  with 
pay  at  this  time,”  stated  Sheriff  Thomas 
Schneider.  “We  will  be  going  through  the 
proper  disciplinary  process.  After  his  pre- 
disciplinary  hearing,  he  will  be  suspended 
without  pay.”  Bouleware  was  in  uniform 
when  he  was  arrested  at  the  woman’s 
apartment,  where  he  was  hoping  to  pay 
to  have  sex  with  her  again. 

Indonesia:  Nineteen  prisoners  escaped 
from  a prison  in  West  Papua  province  on 
February  13,  2011  after  overpowering 
guards  during  prayer  time.  Three  guards 
suffered  non-serious  injuries,  according 
to  Warden  William  Kmur.  The  escapees 
were  serving  sentences  ranging  from  10 
months  to  12  years. 

Maryland:  On  February  13,  2011, 
state  prisoner  Timothy  Davis,  37,  was 
killed  at  the  Western  Correctional  Institu- 
tion after  another  prisoner  struck  him  on 
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asked  an  outside  doctor  to  visit  Beltran 
on  January  10  to  give  her  a “vaccination.” 
However,  the  shot  was  actually  botox, 
which  is  commonly  used  for  cosmetic 
purposes  to  treat  wrinkles.  Prosecutors  are 
investigating  prison  staff  for  “illegal  per- 
formance of  public  duties”  for  allowing 
Beltran  to  receive  the  botox  treatment. 

Missouri:  On  February  13,  2011,  Pe- 
miscot County  prisoner  Lavonda  Brown 
died  after  jumping  from  a transport  van 
while  she  was  being  taken  to  Poplar  Bluff 
for  a court  hearing.  She  had  been  put  in 
hand  and  ankle  restraints.  “It  is  believed 
during  the  transport,  Brown  was  able  to 
remove  her  hands  and  feet  from  the  re- 


straints while  talking  to  the  deputies  who 
were  transporting  her,”  stated  Dunklin 
County  Sheriff  Bob  Holder.  Brown  then 
opened  the  van’s  side  doors  and  jumped 
from  the  moving  vehicle,  resulting  in  fatal 
injuries.  Her  death  was  ruled  a suicide. 

Montana:  Former  Montana  State 
Prison  guard  Shannon  Davis  was  sen- 
tenced on  January  25,  201 1 to  13  months 
in  prison  after  pleading  no  contest  to  a 
charge  of  felony  transfer  of  an  illegal 
article  to  a prisoner.  Davis,  accused  of 
smuggling  a cell  phone  into  the  facility 
where  she  worked  in  September  2008,  was 
also  fined  $1,500.  The  contraband  phone 
was  for  prisoner  Michael  Murphy;  ac- 
cording to  Warden  Mike  Mahoney,  Davis 
admitted  to  having  a nonsexual  romantic 
relationship  with  Murphy.  Prison  offi- 


cials found  that  four  other  female  prison 
employees  also  had  relationships  with 
Murphy.  [See:  PLN,  Nov.  2010,  p.21]. 

Washington:  Former  Benton  County 
jail  guard  Gregory  Andre  Brown,  38,  en- 
tered an  Alford  plea  to  a charge  of  official 
misconduct  for  having  sex  with  a female 
prisoner,  and  was  sentenced  to  one  year 
in  jail  (suspended)  on  February  16,  2011. 
The  incident  occurred  when  the  prisoner 
was  cleaning  a restroom  in  January  2009 
as  part  of  a work  crew,  while  Brown  was 
supervising  the  crew.  The  prisoner  did  not 
report  the  sexual  encounter  but  mentioned 
it  in  a letter  sent  from  jail  once  she  was 
back  in  custody  after  another  arrest.  The 
letter  was  returned  because  it  could  not 
be  delivered,  whereupon  it  was  read  by 
jail  staff.  P 


Other  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  Fl„  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  HIV  status. 
Contact:  CHJ,  8235  Santa  Monica  Blvd. 
#214,  West  Hollywood,  CA  90046.  HIV 
Hotline:  (323)  822-3838  (collect  calls  from 
prisoners  OK),  www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incar- 
ceration. Provides  resources  in  three  areas: 
education,  family  reunification,  and  services 
for  incarcerated  parents  and  their  children. 
Contact:  CCIP,  P.O.  Box  41-286,  Eagle  Rock, 
CA  90041  (626)  449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 


Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families 
Against  Mandatory  Minimums),  which 
includes  info  about  injustices  resulting  from 
mandatory  minimum  laws  with  an  emphasis 
on  federal  laws.  $10  yr  for  prisoners.  Contact: 
FAMM.  1612  K Street  NW  #700,  Washington, 
DC  20006  (202)  822-6700).  www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication 
for  prisoners  that  deals  with  criminal  justice 
issues.  Contact:  The  Fortune  Society,  29-76 
Northern  Blvd.,  Long  Island  City,  NY  11101 
(212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  pris- 
oners whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Main- 
tains an  online  list  of  state-by-state  innocence 
projects.  Contact:  Innocence  Project,  100  Fifth 
Avenue,  3rd  FL,  New  York,  NY  1001 1 (212) 
364-5340. www. innocenceproject.org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213) 
384-1400.  www.justdetention.org 


Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to 
provide  the  most  comprehensive  coverage 
of  wrongful  convictions  and  how  and  why 
they  occur.  Their  content  is  available  online 
at  www.justicedenied.org,  and  includes  all 
back  issues  of  the  Justice  Denied  magazine 
and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168. 

National  CURE 

Citizens  United  for  Rehabilitation  of  Er- 
rants  (CURE)  is  a national  organization 
with  state  and  special  interest  chapters  that 
advocates  for  rehabilitative  opportunities 
for  prisoners  and  less  reliance  on  incar- 
ceration. Publishes  the  CURE  Newsletter. 
Contact:  CURE,  P.O.  Box  2310,  National 
Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four 
times  a year,  which  reports  on  drug  war- 
related  issues,  releasing  prisoners  of  the  drug 
war,  and  restoring  civil  rights.  Yr  sub:  $6  for 
prisoners,  $25  all  others.  Contact:  Novem- 
ber Coalition,  282  West  Astor,  Colville,  WA 
99114  (509)  684-1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  news- 
letter that  reports  on  criminal  justice  issues 
in  OR,  WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr 
prisoner,  $15  all  others.  Contact:  PSJ,  P.O. 
Box  40085,  Portland,  OR  97240  (503)  335- 
8449.  www.safetyandjustice.org 
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Prison  Legal  News  Book  Store 

Fill  in  Hie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  die  Total  on  die  Order  Fonn  on  die  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  odier  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1 026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  clock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Haulers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term isolation  in  control  units,  and  more.  1003  

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues  P 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  P 
follow,  exercises  to  perform,  and  a bibliography.  1031  I 

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses  \~ 
proven,  effective  means  of  crime  prevention.  1019  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin 
Books,  368  pages.  $16.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind  r~ 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  |__| 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  — 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  |__| 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews, 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  drug  trafficking.  1014  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $19.00.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events  P 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews  P 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  P 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available) 
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Prison  Pays:  GEO  Corp  Profits  from  Half-Way  House 
Murder  and  Mayhem  in  Texas 

Despite  a history  of  abuse  and  bad  conditions,  private-prison 
corporation  GEO  Group  keeps  getting  contracts  in  Texas 


Anthony  Ferrell  left  the  Ben  A.  Reid 
halfway  house  in  northeast  Houston 
on  October  25,  2010,  to  go  to  work.  He 
never  came  back. 

Just  over  two  weeks  later,  a Meyer- 
land  gas  station  security  camera  recorded 
him  walking  inside  shortly  after  midnight. 
When  he  exited,  a mother  of  three  was 
missing  her  purse  and  a 24-year-old  col- 
lege student  lay  on  the  floor,  bleeding  to 
death.  The  man  had  intervened  in  the 
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purse  snatching,  and  for  that  he  got  a 
bullet  in  the  stomach. 

Six  days  later,  a Crime  Stoppers 
tipster  spoiled  Ferrell’s  good  time:  Police 
arrested  him  at  a nightclub  and  charged 
him  with  capital  murder  in  the  death  of 
Sam  Irick.  Two  days  after  that,  Ferrell  had 
the  privilege  of  observing  something  Irick 
never  again  would:  a birthday. 

Ferrell’s  criminal  history  dates  back  to 
1989,  when  he  was  convicted  of  burglary 
and  given  seven  years  probation.  When  he 
later  refused  to  provide  a sample  for  a urine 
analysis,  his  probation  was  revoked  and 
the  full  sentence  was  imposed.  But  he  was 
out  of  state  custody  by  1992,  whereupon 
he  committed  armed  robbery.  He  served 
ten  years  of  a 20-year  sentence,  and  in 
2007  was  busted  for  unauthorized  use  of  a 
vehicle  and  possession  of  less  than  a gram 
of  a controlled  substance.  The  six-month 
sentences  were  assigned  concurrently,  but 
Ferrell  unfortunately  got  an  extra  90  days 
tacked  on  when  he  attacked  the  officer 
transferring  him  into  custody;  Ferrell 
kicked  the  officer  in  the  groin. 

When  the  Texas  Board  of  Pardons 
and  Paroles  released  Ferrell  to  Reid,  it 
figured  that  he  wouldn’t  be  too  much 
of  a problem.  He  wasn’t  placed  under 
“superintensive  supervision,”  meaning  he 
wouldn’t  be  yoked  with  a GPS.  And  Reid 
was  not  a secured  facility. 

When  the  staff  at  Reid  figured  out 
Ferrell  had  absconded,  they  notified  local 
and  state  authorities,  per  the  contract  ham- 


mered out  between  the  Texas  Department 
of  Criminal  Justice  (TDCJ)  and  the  half- 
way house’s  Houston-based  owner,  Cornell 
Companies.  After  those  phone  calls,  Ferrell 
was  no  longer  Cornell’s  problem.  It  was  up 
to  law  enforcement  to  find  him. 

This  was  the  same  for  the  sex  offender 
who  had  absconded  from  Reid  three  weeks 
before  Ferrell.  And  it  was  the  same  for  the 
other  sex  offender  who  fled  in  February 
2009.  Fortunately,  neither  of  those  guys 
did  any  damage.  Not  like  Gary  Cox,  the 
sex  offender  who  strolled  off  the  Reid 
campus  in  2000,  and,  over  the  course  of  a 
year,  kidnapped  three  pre-teen  girls,  hold- 
ing them  captive  for  days.  In  May  2001,  a 
cop  pulled  him  over  outside  San  Antonio. 
With  Cox  in  the  car  were  his  third  victim 
and  a gun.  Cox  stepped  out  of  the  car  and 
shot  himself  in  the  head. 

None  of  these  things  canceled  Cor- 
nell’s contract  with  the  state,  which  means 
the  company’s  shareholders  never  had  to 
hear  about  losing  any  money  on  a guy  who 
kept  a nine-year-old  girl  in  a boarded-up 
cabin  in  the  Hill  Country  for  five  days 
before  dropping  her  off  one  block  from 
her  home  when  he  grew  tired  of  her. 

In  fact,  Cornell  never  had  much  to 
worry  about.  When  the  previous  supervisor 
at  Reid  was  indicted  for  drug  distribution 
in  2004  and  seven  employees  resigned  after 
failing  drug  tests,  the  TDCJ  didn’t  blink. 
Nor  was  it  an  issue  that  same  year  when  two 
residents  raped  another  and  then  threatened 
the  lives  of  seven  residents  who  became 
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aware  of  the  incident.  The  punchline  for 
that  joke  is  that  the  two  rapists  already  had 
warrants  out  for  their  arrests  due  to  parole 
violations,  a minor  detail  that  the  Reid  staff 
somehow  overlooked. 

But  a lack  of  sanctions  wasn’t  un- 
usual among  private  prison  operators.  It 
took  something  really  big  for  a contract  to 
be  cut,  because  states  often  don’t  have  the 
space  for  prisoners,  which  is  why  they’re 
contracted  out  in  the  first  place.  It  would 
take  something  like  forcing  kids  to  sleep  in 
feces-encrusted  cells  and  eat  food  infested 
with  bugs,  which  is  what  happened  at  a 
Texas  Youth  Commission  facility  in  the 
West  Texas  town  of  Bronte  in  2007.  That 
one  was  owned  by  the  Florida-based  GEO 
Group,  which  would  go  on  to  lose  four 
more  contracts  in  Texas.  But  GEO  would 
win  some  as  well.  And  in  a $730  million 
deal  in  August  2010,  GEO  took  over 
Cornell,  greatly  enhancing  its  place  in  the 
market.  [See:  PLN,  April  2011,  p.  40]. 

The  marriage  of  two  of  the  most 
problematic  private  prison  operators  in 
the  country  will  probably  be  good  for 
GEO’s  shareholders,  executives  and  board 
of  directors.  But  what  it  means  for  com- 
munity safety  and  prisoner  welfare  is  a 
bit  murky:  Barely  held  accountable  for 
escapes,  riots  and  prisoner-on-prisoner 
violence,  private  prison  companies  op- 
erating in  Texas  and  elsewhere  have  for 
decades  done  exactly  what  corporations 
are  supposed  to  do:  Put  shareholders’ 
interests  above  all  else. 

Just  like  state-  and  federally-run  pris- 
ons, private  prisons  have  their  own  set  of 
problems  and  deficiencies,  including: 

• Privately  operated  halfway  houses 
and  penitentiaries  are  not  responsible  or 
held  accountable  for  the  prisoners  who 
escape  from  their  facilities; 

• Performance  measures  in  con- 
tracts are  often  vague;  even  if  such  terms 
are  clearly  delineated  and  companies 
under-perform,  they’re  rarely  fined  or 
sanctioned; 

• Guards  who  work  in  private  prisons 
are  paid  less  than  those  in  government 
facilities  and  often  undergo  a lot  less 
training; 

• Through  vigorous  lobbying  and 
campaign  contributions,  companies  have 
been  able  to  kill  federal  and  state  legisla- 
tion that  would  subject  them  to  greater 
public  scrutiny. 

Independent  audits  and  perfor- 
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mance  reviews  in  Texas  and  other  states 
have  continually  shown  lax  oversight  of 
contracts,  resulting  in  states  overpaying 
the  vendors  in  some  cases.  With  private 
guards  being  paid  much  less  than  their 
public  counterparts,  more  money  is 
available  for  lobbying,  campaign  con- 
tributions and  lavish  executive  salaries. 
On  March  9,  2010,  Ben  Erwin,  Cornell’s 
senior  vice  president  of  corporate  devel- 
opment, e-mailed  Alfred  Moran,  the  head 
of  the  City  of  Houston’s  Department  of 
Administration  and  Regulatory  Affairs. 

But  Erwin  wasn’t  contacting  Moran 
in  his  city  capacity;  Moran  was  also  on 
Cornell’s  board  of  directors,  a position 
from  which  he  drew  a six-figure  pay  in 
addition  to  his  city  salary. 

Cornell’s  contract  with  the  federal 
Bureau  of  Prisons  for  the  Leidel  Com- 
prehensive Sanctions  Center — a halfway 
house  in  downtown  Houston  — was  up 
for  renewal.  Erwin  needed  an  updated 
letter  of  approval  from  the  city’s  Planning 
and  Development  Department  stating 
that  the  facility  still  complied  with  city 
code.  (Moran  declined  to  comment  for 
this  story.  His  involvement  does  not  con- 
stitute a conflict  of  interest,  according 
to  the  city’s  director  of  communications, 
Janice  Evans,  and  City  Attorney  David 
Feldman.  “Mr.  Moran  followed  all  pro- 
cedures of  a City  employee  who  holds 
outside  employment,”  Evans  stated  in  an 
e-mail  to  the  Houston  Press). 

The  Leidel  Center  had  operated  most- 
ly quietly  and  smoothly  since  its  inception 
in  1996.  The  only  hiccup  occurred  in  2005, 
when  resident  Chris  Wilkinson  left  the  fa- 
cility with  a church  pass  (a  neo-Nazi  with 
a swastika  inked  on  the  side  of  his  skull, 
Wilkinson  was  clearly  the  religious  type) 
and  made  a beeline  for  Tarrant  County, 
where  he  shot  and  killed  three  people  over 
what  must  have  been  an  action-packed 
weekend.  But  since  Cornell  lived  up  to  its 
contract  by  placing  a few  phone  calls  to 
the  authorities,  there  was  no  need  for  the 
prison  bureau  to  consider  taking  action 
against  the  company. 

Attached  to  Erwin’s  e-mail  was  a let- 
ter from  him  to  Marlene  Gafrick,  director 
of  Planning  and  Development,  and  a draft 
letter  “for  her  to  send  to  me  regarding 
Leidel.” 

“Thank  you  for  pushing  this  for  us,” 
Erwin  wrote  to  Moran.  “We  owe  the  BOP 
a response  by  week’s  end,  so  please  let 
me  know  if  we  run  into  any  unforeseen 
hurdles.” 

Resolving  this  unfinished  business  was 
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also  necessary  for  reasons  beyond  renew- 
ing the  contract:  Cornell  was  negotiating  a 
merger  with  competitor  GEO  Group,  and 
it  was  best  to  have  everything  in  place. 

The  contract  was  renewed,  and  when 
GEO’s  buyout  of  Cornell  was  finalized 
last  August,  it  left  GEO  with  “78,000 
beds  in  116  correctional,  detention  and 
residential  treatment  facilities,”  according 
to  a GEO  newsletter. 

GEO  has  a varied  history  in  Texas, 
both  under  its  current  incarnation  and 
under  its  previous  moniker,  Wackenhut 
Corrections. 

Certainly,  not  every  GEO  facility  in 
Texas  has  been  tarred  by  scandal.  Since 
2008,  for  example,  the  company  has  qui- 
etly run  Conroe’s  Joe  Corley  Detention 
Facility,  which  houses  federal  prisoners. 
(The  facility’s  only  hitches  so  far  have 
been  a prisoner’s  suicide  in  April  2010  and 
the  injuries  accused  Ponzi  schemer  Allen 
Stanford  suffered  in  a fight  with  another 
prisoner). 

In  2009,  GEO  landed  a contract 
to  run  a psychiatric  hospital  in  Conroe 
— something  that  reportedly  surprised 
mental  health  advocates  and  even  legisla- 
tors. As  the  Dallas  Morning  News  reported 
in  2009,  “Lawmakers  inserted  an  earmark 
into  the  state  budget  to  fund  the  future 
Montgomery  County  facility  starting  in 
2011.  But  they  said  they  didn’t  know  until 
this  week  that  the  county  had  selected  the 
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GEO  Group  to  operate  it....”  The  paper 
also  noted  that  “the  new  facility  came 
as  a post-session  shock  to  mental  health 
advocates,  who  acknowledge  the  need 
for  it.  But  they  say  they  weren’t  informed 
about  it  and  never  would  have  signed  off 
if  they  knew  Florida-based  GEO  was 
operating  it.” 

Sometimes  Texas  officials  have  no 
problem  with  GEO,  even  when  other  states 
do.  In  2007,  Idaho  prison  officials  inspected 
a GEO-run  prison  in  the  north  Texas  town 
of  Spur  after  an  Idaho  offender  committed 
suicide.  Calling  the  facility  the  worst  they’d 
ever  seen,  Idaho  officials  transferred  prison- 
ers from  Spur  to  another  GEO  facility.  But 
after  another  suicide,  in  GEO’s  Littlefield 
prison,  Idaho  officials  conducted  an  audit 
and  found  guards  had  routinely  falsified 
reports.  The  state  subsequently  severed  its 
contract  with  GEO.  Texas  prison  officials, 
however,  never  removed  or  transferred  the 
state’s  prisoners  from  those  GEO  facilities. 
[See:  PLN,  March  2010,  p.  34;  June  9,  p.  1; 
Dec.  2007,  p.  23]. 

But  Texas  is  the  setting  for  the  costli- 
est civil  judgment  in  the  industry’s  history 
and  one  that  involved  GEO:  In  2009,  the 
Thirteenth  Court  of  Appeals  upheld  a 
$42  million  wrongful  death  judgment 
against  the  company  for  the  2001  killing 
of  prisoner  Gregorio  de  la  Rosa,  Jr.  in  its 
Willacy  County  lockup. 

Here’s  how  the  court  summarized  the 
incident:  “This  case  involves  the  horrific 
and  gruesome  death  of  Gregorio  de  la 
Rosa,  Jr.  Gregorio,  an  honorably  dis- 
charged former  National  Guardsman,  was 
serving  a six-month  sentence  at  a prison 
operated  by  Wackenhut  Corrections  Cor- 
poration for  possession  of  less  than  1/4 
grams  of  cocaine.  A few  days  before  his 
expected  release,  Gregorio  was  beaten  to 
death  by  two  other  prisoners  using  a lock 
tied  to  a sock,  while  Wackenhut ’s  officers 
stood  by  and  watched  and  Wackenhut’s 
wardens  smirked  and  laughed.” 

The  court  also  scolded  Wackenhut/ 
GEO  for  withholding  or  destroying 
evidence,  including  a surveillance  camera 
recording  of  the  beating.  In  a deposition 
before  trial,  the  prison  warden  stated  that 
he  had  seen  the  videotape.  But  under  ques- 
tioning on  the  stand,  the  warden  changed 
his  story:  He  testified  that  he  never  “saw 
the  video,”  but  had  merely  viewed  his 
“own  little  movie”  in  his  mind,  based  on 
information  from  others. 

In  the  company’s  refusal  to  turn  over 
evidence,  the  court  opined,  “We  find 
that  Wackenhut’s  conduct  was  clearly 
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reprehensible  and,  frankly,  constituted 
a disgusting  display  of  disrespect  for  the 
welfare  of  others  and  for  this  state’s  civil 
justice  system.”  [See:  PLN,  Sept.  2010,  p. 
49;  June  2009,  p.  10;  Feb.  2007,  p.  34], 

The  company  had  appealed  nearly  a 
dozen  other  counts  against  it,  prevailing 
in  one:  an  order  for  the  company  to  pay 
$7,000  for  de  la  Rosa,  Jr.’s  funeral  expenses. 
But  on  that  count,  which  came  to  less  than 
two-ten-thousandths  of  one  percent  of 
the  total  judgment,  the  company  emerged 
victorious.  The  court  could  find  nothing  in 
the  law  to  uphold  that  count. 

GEO  generated  more  ink  for  its  Coke 
County  youth  detention  center,  which  Tex- 
as Youth  Commission  Ombudsman  Will 
Harrell  inspected  in  2007  and  found  lack- 
ing. Harrell  observed  an  “over-reliance” 
on  pepper  spray;  an  insect  infestation; 
gross  understaffing;  and  bedding  that 
hadn’t  been  washed  in  a month. 

“There  is  a greater  sense  of  fear  and 
intimidation  in  this  facility  than  perhaps 
any  other  I have  been  to,”  he  wrote. 

Another  inspection,  by  Harris  Coun- 
ty’s TYC  liaison,  noted  that  one  of  the 
dorms  lacked  a bathroom,  so  the  kids  had 
to  relieve  themselves  on  the  floor  or  in  “a 
plastic  bag  (if  they  have  one).” 

Curiously,  the  facility  had  received 
rave  reviews  from  TYC’s  own  inspectors, 
prompting  TYC  to  twice  dub  it  Contract 
Facility  of  the  Year.  Uncuriously,  it  turned 
out  that  two  of  the  inspectors  were  former 
GEO  employees. 

Once  the  ombudsman’s  report  be- 
came public,  TYC  could  no  longer  ignore 
things  and  it  dispatched  new  inspectors. 
After  walking  through  the  facility,  ac- 
cording to  the  Dallas  Morning  News,  they 
had  to  scrape  human  excrement  off  their 
shoes.  Commission  head  Dimitria  Pope 
removed  all  197  kids  from  the  facility, 
setting  them  up  on  another  campus  where 
they  were  given,  among  other  luxuries, 
toothbrushes.  [See:  PLN,  July  2008,  p.  18; 
Nov.  2008,  p.  18]. 

State  Senator  John  Whitmire,  the  chair 
of  the  Senate  Criminal  Justice  Committee, 
admonished  both  GEO  and  TYC,  and 
launched  an  investigation  and  a series  of 
hearings  on  GEO’s  contracts  in  Texas. 

“They  had  their  lobbyists  try  to 
pressure  legislators  not  to  listen  to  TYC,” 
Whitmire  told  the  Dallas  Morning  News. 
Of  course,  Whitmire  had  for  years  ac- 
cepted campaign  contributions  from 
GEO,  and  would  continue  to  accept  the 
company’s  money,  even  after  the  Coke 
County  center  was  closed.  In  January 
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2010,  two  GEO  PACs  contributed  a total 
of  $4,000  to  his  campaign. 

It  appears  that,  in  the  Coke  County  in- 
cident, GEO  had  pushed  the  envelope  too 
far:  The  company  may  have  saved  money  by 
not  providing  decent  staff  salaries,  or  even 
making  sure  a facility  was  fully  staffed,  and 
by  cutting  corners  on  facility  maintenance 
and  state-mandated  educational  programs 
for  its  youthful  offenders.  But  a prison 
company  — or,  specifically,  the  staff  at 
each  facility  — has  to  recognize  the  line 
demarcating  what  they  can  get  away  with 
and  what  will  spill  outside  the  prison  walls. 
On  the  surface,  private  facilities  can  appear 
cost-effective.  The  Texas  Legislative  Budget 
Board  figured  that,  in  fiscal  2008,  the  per- 
diem  cost  for  state-operated  “1,000-bed 
prototype  units”  was  $41.58,  while  private 
facilities  came  in  at  a cool  $36.10. 

Based  on  those  costs,  the  Austin- 
based  conservative  think  tank  Texas 
Public  Policy  Foundation  has  championed 
the  private  prison  industry’s  “14  percent” 
cost  savings. 

Marc  Levin,  who  heads  the  TPPF’s 
Center  for  Effective  Justice,  says  that 
“national  research”  proves  that  private 
prisons  save  money.  Efowever,  outside  of 
state  and  federal  audits  that  show  priva- 
tization provides  negligible  savings,  the 
most  widely  cited  pro-privatization  paper 
is  a 2004  study  by  Vanderbilt  University 
researchers  that  was  partially  funded  by 
industry  leader  Corrections  Corporation 
of  America. 

Even  the  Texas  Legislative  Budget 
Board  noted  that  “one  aspect  of  the  cost 
differences  is  that  privately  operated  facili- 
ties did  not  incur  certain  fixed  costs,  such 
as  offender  transportation  and  offender 
classification.”  Also,  per  the  board,  “medi- 
cal costs  for  private  facilities  are  paid  by 
TDCJ.” 

And  industry  critics  say  that  a per- 


diem  comparison  ignores  the  fact  that 
private  prison  facilities  are  not  maxi- 
mum-security;  that  most  contracts  allow 
companies  to  bill  the  state  for  medical 
care  or  “return”  offenders  who  develop 
serious  (i.e.,  expensive)  health  issues; 
that  they  often  receive  tax  incentives  or 
other  subsidies  for  building  a facility  in 
a particular  location;  and,  perhaps  most 
important,  that  they  don’t  have  to  pay 
lower-level  staff  a decent  wage.  (Private 
prison  guards  in  Texas  and  other  states 
also  don’t  have  to  meet  the  same  training 
requirements  as  their  public  counterparts, 
so  the  savings  keep  coming.  As  Scott 
Henson  of  gritsforbreakfast.org  pointed 
out  in  2007,  GEO  guards  typically  receive 
160  hours  of  “pre-service  training,”  while 
TDCJ  guards  get  300.  Since  Texas  is  home 
to  many  private  prisons,  it  makes  sense 
that  it’s  home  to  excellent  blogs  on  crimi- 
nal justice,  including  gritsforbreakfast.org 
and  texasprisonbidness.org). 

But  both  Levin  and  critics  can  agree  that 
cost-savings  is  just  one  area  of  concern. 

“I  think  we  need  strong  accountabil- 
ity,” he  says.  “We  have  to  make  sure  that 
anybody  who  contracts  with  the  govern- 
ment does  what  they  say  they’re  going 
to  do.  And  TDCJ  does....  They’re  quite 
rigorous,  from  what  I understand.”  (Levin 
may  have  been  unaware  of  the  Texas  State 
Auditor’s  March  2010  report  that  stated 
that  TDCJ  “did  not  consistently  include 
in  its  contracts  performance  standards 
to  help  ensure  that  the  Department 
can  hold  its  providers  accountable  for 
unacceptable  performance  or  contract 
non-compliance”). 

Parroting  the  TPPF’s  “14  percent”  fig- 
ure is  the  allegedly  libertarian  think  tank 
the  Reason  Foundation.  The  foundation, 
which  is  perhaps  the  biggest  nonindustry 
proponent  of  private  prisons,  has  for  years 
accepted  corporate  contributions  from  the 
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GEO  Group.  The  foundation  also  heralds 
the  Corrections  Corporation  of  America- 
funded  Vanderbilt  study;  CCA  is  also  a 
foundation  donor. 

Foundation  spokesman  Chris  Mitch- 
ell brushed  aside  any  suggestion  of  a 
conflict  of  interest,  telling  the  Houston 
Press  in  an  e-mail  that  “Reason  Founda- 
tion was  researching  and  advocating  the 
benefits  of  privatization  decades  before 
these  prison  companies  even  existed.... 
Our  expertise  in  improving  government  ef- 
ficiency and  lowering  costs  has  prompted 
the  previous  four  presidential  administra- 
tions, Democrats  and  Republicans,  to  seek 
our  counsel  on  privatization  issues.” 

Meanwhile,  lobbyists  for  GEO  and 
other  companies  have  fought  to  kill  legis- 
lation such  as  Texas  Flouse  Bill  3093  that 
would  extend  open  record  laws  to  private 
facilities.  This,  despite  an  assurance  on 
GEO’s  website  that  the  company  under- 
stands that  the  public  is  “naturally  curious 
about  an  institution  that  is  financed  by 
all  but  seen  by  few.”  (The  company  also 
claims  that  “a  healthy  respect  for  a vigilant 
media  is  a powerful  guarantee  of  private 
operator  accountability,”  which  must  be 
why  GEO  spokesman  Pablo  Paez  never 
returned  calls  for  this  story  and  was  always 
ready  with  a helpful  “no  comment”  to 
media  in  the  past). 

But  private  prison  operators  have 
a built-in  quality  control  factor  in  their 
investors,  according  to  the  Reason  Foun- 
dation’s Leonard  Gilroy. 

“The  reality  is  that  bad  things  hap- 
pen in  good  prisons,  both  public  and 
private,”  Gilroy  wrote  in  a Reason  white 
paper.  “These  are  not  utopias  — these  are 
prisons.  If  all  sorts  of  horrible  things  were 
going  on,  though,  these  companies  know 
that  investors  would  steer  clear.  Which  is 
another  incentive  for  privately  run  prisons 
to  stay  as  safe  as  possible.” 

However,  it  appears  that  private 
prison  corporations  are  just  like  any  other: 
Investors  will  “steer  clear”  if  there’s  no 
money.  Whether  or  not  “horrible  things 
were  going  on”  is  a nonissue. 

Of  course,  that  depends  on  your  defi- 
nition of  “horrible.” 

In  2001,  Cornell  issued  a press  release 
announcing  a projected  $42  million  deal 
with  the  Arkansas  Division  of  Youth 
Services  to  manage  a secure  youth  facility 
in  the  town  of  Alexander. 

It  was  a welcome  bit  of  good  news,  as 
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Cornell  was  in  the  process  of  shuttering 
a Pennsylvania  youth  center  after  it  was 
discovered  that  at  least  1 1 kids  had  been 
sexually  assaulted  by  guards. 

The  press  release  for  the  Arkansas 
deal  touted  a “minimum  ramp-up  time,” 
stating  that  the  company  would  “immedi- 
ately begin  to  both  change  people’s  lives 
and  provide  a return  to  our  shareholders.” 
Nowhere  did  the  release  say  the  company 
was  inheriting  a facility  with  a challeng- 
ing special-needs  population  or  that  the 
company  would  need  time  to  adequately 
staff  the  facility  with  qualified  profes- 
sionals, or  that  the  facility  had  been  out 
of  compliance  with  state  regulations  for 
several  years. 

The  State  of  Arkansas  was  expect- 
ing Cornell  to  turn  the  facility  around. 
Instead,  after  a year  passed  without  any 
improvement,  the  Civil  Rights  Division 
of  the  U.S.  Department  of  Justice  and 
the  Department  of  Education  conducted 
investigations.  Inspectors  found  under- 
qualified staff,  poor  monitoring  of  kids 
on  suicide  watch  and  a lack  of  textbooks, 
among  other  shortcomings. 

Still,  the  Department  of  Justice 
and  State  of  Arkansas  allowed  Cornell 
to  continue  its  control  of  Alexander, 
ostensibly  under  the  belief  that  no  com- 
pany would  be  brazen  enough  to  ignore 
federal  and  state  orders  to  bring  itself 
into  compliance. 

But  three  years  later,  unfortunately 
for  Cornell,  a 17-year-old  girl  named 
LaKeisha  Brown  dropped  dead  while 
in  the  company’s  care.  Subsequent  state 
investigations  found  that  medical  staff 
ignored  Brown’s  pleas  for  treatment,  be- 
lieving she  was  faking.  A medical  examiner 
found  that  Brown  died  from  blood  clots 
in  her  lung,  which  she  had  been  suffering 
from  “for  at  least  two  days  and  possibly  as 
long  as  two  weeks”  before  she  died. 

Out  of  the  state’s  investigation  into 
Brown’s  death  came  other  troublesome 
findings:  falsification  of  records  and 
inappropriate  use  of  forced  injections 
of  Thorazine  and  Benadryl  as  chemical 
restraints.  (In  a separate  investigation  into 
how  two  kids  escaped  eight  months  after 
Brown’s  death,  it  was  revealed  that  one 
security  guard  was  asleep  at  her  desk  and 
another  was  preoccupied  with  a pizza). 

Addressing  the  issue  in  a quarterly 
earnings  conference  call  four  months 
later,  Cornell  CEO  James  Hyman  said, 
“In  April,  we  experienced  the  tragic  death 
of  one  of  our  clients  in  our  care.  We 
feel  awful  about  this.  We  feel  even  worse 


because  the  pace  of  our  investigation  al- 
lowed us  to  appear  callous  or  indifferent 
to  the  public.” 

Later  in  the  call,  responding  to  a ques- 
tion from  an  investment  banker  about  the 
projected  economic  impact  of  this  death, 
Hyman  said,  “What  I would  say  is  that  we 
do  not  anticipate  any  material  financial 
issue  coming  out  of  that.” 

The  State  of  Arkansas  resumed  con- 
trol of  the  Alexander  facility  in  2006. 

While  Cornell  avoided  fines  in  this 
instance,  Bob  Lumpkin,  who  heads  the 
division  of  TDCJ  that  deals  with  private 
prison  contracts,  says,  “All  of  our  con- 
tracts have  financial  penalties  for  certain 
compliance  standards  not  being  met.” 
When  asked  if  any  significant  financial 
penalties  come  to  mind,  Lumpkin  says 
no. 

Fines  are  pretty  unusual.  As  Alex 
Friedmann,  associate  editor  of  Prison 
Legal  News,  points  out,  governmental 
entities  are  more  likely  to  simply  pull  the 
prisoners  and  not  renew  a contract  than 
to  seek  sanctions.  (Friedmann  was  con- 
victed of  armed  robbery  and  assault  with 
attempt  to  commit  murder  in  Tennessee  in 
1990.  He  also  was  convicted  of  attempted 
aggravated  robbery  in  1992.  He  served  six 
of  his  ten  years  in  a CCA  prison). 

A good  example  of  this  might  be 
Hawaii’s  Department  of  Corrections’ 
removal  of  all  the  women  it  sent  to  Cor- 
rections Corporation  of  America’s  prison 
in  Otter  Creek,  Kentucky,  after  Hawaii 
officials  learned  of  widespread  sexual 
abuse. 

“They  didn’t  cancel  the  contract  — 
and  this  is  fairly  common  — they  just 
didn’t  renew  the  contract,”  he  says.  “So 
they  transferred  them  all  back  to  Hawaii, 
and  they  wouldn’t  say  publicly,  ‘Well,  this 
is  because  your  staff  has  this  annoying 
habit  of  raping  our  prisoners.’” 

Kentucky’s  DOC  followed  suit,  swap- 
ping out  all  its  female  prisoners  in  Otter 
Creek  with  men. 

When  U.S.  Immigration  and  Cus- 
toms Enforcement  inspected  a Cornell 
detention  center  it  contracted  with  in 
New  Mexico  and  found  too  many  viola- 
tions, there  was  no  penalty.  ICE  simply 
removed  its  prisoners.  Peacocking  for 
its  shareholders,  Cornell  made  a display 
of  “considering”  a lawsuit,  but  nothing 
came  of  it. 

In  Colorado,  GEO  wasn’t  fined,  but  it 
may  have  pushed  things  too  far:  After  win- 
ning a bid  for  a secured  facility  in  Pueblo, 
the  company  refused  to  break  ground  until 
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the  state  amended  the  contract  to  state 
that  it  would  pay  GEO  for  90  percent  oc- 
cupancy, even  if  there  weren’t  that  many 
prisoners. 

As  that  fight  dragged  on,  GEO  won 
a bid  for  an  even  bigger  prison  in  Ault, 
Colorado  — thanks  in  large  part  to  the 
state’s  number  two  man  in  its  Department 
of  Corrections,  who  stumped  for  GEO  as 
a “consultant”  even  while  he  collected  a 
state  salary. 

“Do  I have  much  respect  for  GEO 
Group  of  Florida?  No.  No,  I don’t,”  says 
Colorado  State  Representative  Buffie 
McFadyen. 

Four  years  after  winning  the  Pueblo 
contract,  GEO  abandoned  its  plans  to 
build  a prison  there.  It  also  scrapped  its 
plans  for  the  Ault  facility. 

But,  of  course,  GEO  now  runs  the 
Reid  Community  Corrections  Center, 
to  which  the  Texas  Board  of  Pardons 
and  Paroles  sends  people  like  Anthony 
Ray  Ferrell  every  month.  Whether  those 
people  stay  is  entirely  up  to  them. 

Ultimately,  McFayden  says,  privati- 
zation is  “ethically  immoral,  but  also  it 
bankrupts  the  taxpayers.  So  either  you 
can  think  with  your  heart  or  your  wallet 
— either  way,  it’s  not  any  good.” 


How  it  Started 

Texas  first  contracted  with  private 
prisons  to  honor  the  Constitution,  not  to 
save  money. 

Texas’  reliance  on  private  prisons  was 
borne  out  of  a landmark  prisoners’  rights 
case,  Ruiz  v.  Estelle,  that  completely  restruc- 
tured the  state’s  corrections  department. 

A 2003  report  by  Abt  Associates 
Inc.,  for  the  National  Institute  of  Justice, 
offers  a history  of  the  industry’s  presence 
in  Texas. 

In  1 978 , Judge  William  Wayne  Justice 
of  the  Eastern  District  of  Texas  presided 
over  a class-action  lawsuit  filed  on  behalf 
of  all  Texas  prisoners  against  the  Texas 
Department  of  Corrections  (as  it  was  then 
known).  Two  years  later,  Justice  ruled  that 
TDC  violated  prisoners’  constitutional 
rights  in  six  areas.  The  department  and 
the  prisoners  entered  into  a consent  decree 
regarding  the  necessary  improvements. 

The  changes  were  slow  to  come, 
a problem  exacerbated  by  the  rapidly- 
increasing  number  of  prisoners.  “By  the 
mid-1980s,  Judge  Justice  had  become  so 
impatient  with  the  pace  at  which  the  state 
was  changing  its  prison  system  that  he 
demanded  that  the  state  pay  a daily  fine  in 
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excess  of  $800,000  if  it  did  not  improve  its 
efforts  to  comply  with  the  mandates  of  the 
decision,”  according  to  the  Abt  report. 

Freaked  out  by  the  potential  financial 
hemorrhage,  lawmakers  in  1987  passed  the 
first  bit  of  legislation  that  would  allow  the 
TDC  — rechristened  the  Texas  Depart- 
ment of  Criminal  Justice  in  1989  — the 
ability  to  contract  with  private  vendors 
for  the  housing  of  prisoners,  parolees  and 
juvenile  offenders. 

“The  impetus  for  the  program  was  the 
need  to  acquire  additional  prison  capacity 
quickly  and  to  satisfy  the  federal  court’s 
demands  for  constitutionally  compliant 
imprisonment,”  according  to  the  Abt 
report.  “The  goal  of  providing  more 
cost-effective  services  than  the  TDCJ  was 
providing  was  also  added,  but  this  was  not 
the  dominant  objective.” 

The  rest,  as  they  say,  is  history  - cul- 
minating decades  later  in  the  death  of 
Sam  Irick,  slain  by  Anthony  Ferrell,  who 
walked  away  from  a privately-operated 
halfway  house.  P 

This  article  originally  appeared  in  the 
Houston  Press  (www.houstonpress.com) 
in  December  2010,  and  is  reprinted  with 
permission. 
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Welcome  to  the  21st  anniversary  issue 
of  Prison  Legal  News.  Since  we 
started  publishing  21  years  ago,  one  thing 
has  remained  constant:  prison  and  jail  of- 
ficials really  don’t  like  PLN  and  try  their 
best  to  censor  us.  The  first  three  issues 
of  PLN  were  banned  by  the  Washington 
DOC  in  1990,  and  the  Texas  prison  system 
banned  the  first  18  issues. 

Twenty-one  years  later,  nine  states, 
nine  jails  and  a private  prison  find  them- 
selves under  federal  court  injunctions  and / 
or  consent  decrees  related  to  their  censor- 
ship of  PLN.  Despite  knowing  that  we 
vigorously  challenge  the  censorship  of  our 
magazine  and  books,  we  are  faced  with 
statewide  bans  in  Florida  and  New  York, 
and  jails  seem  to  be  falling  over  themselves 
to  ban  mail  to  prisoners.  Right  now  we 
have  active  censorship  lawsuits  pending 
in  Texas  and  against  jails  in  Washington, 
California  and  South  Carolina.  Plus  there 
are  more  on  the  way. 

All  of  this  keeps  Lance  Weber,  our 
staff  attorney,  and  our  local  lawyers  very 
busy  as  they  light  vigorously  to  ensure 
that  prisoners  around  the  country  can 
receive  PLN  and  our  books.  A key  issue 
that  we  face  in  almost  every  lawsuit  is 
that  the  prison  or  jail  does  not  tell  us 
they  are  censoring  our  materials;  thus, 
we  have  to  rely  on  prisoners  to  notify  us. 
If  any  item  mailed  by  PLN  is  censored, 
please  send  us  all  the  related  docu- 
mentation and  let  us  know  about  the 
censorship  so  we  can  take  appropriate 
steps  to  challenge  it.  Do  not  assume  the 
prison  or  jail  notified  us,  because  most 
of  the  time  they  do  not. 

I would  like  to  thank  readers  who  in- 
form us  about  the  cases  they  win  or  settle 
so  we  can  report  them  in  PLN.  Please  keep 
sending  us  your  successful  verdicts  and 
settlements,  as  they  are  an  important  com- 
ponent of  our  news  coverage  and  all  too 
often  one  that  is  available  nowhere  else. 

In  the  first  few  years  of  PLN’s 
publishing,  I would  thank  all  of  the 
wonderful  people  who  made  each  year 
of  our  existence  possible.  Two  decades 
later  that  list  would  fill  up  many  pages. 
We  would  not  still  be  publishing  after 
21  years  if  it  were  not  for  the  dedicated 
support  of  our  many  current  and  former 
employees,  writers,  volunteers,  subscrib- 
ers, lawyers,  advertisers,  funders  and 
many  other  supporters.  I would  like  to 
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From  the  Editor 

by  Paul  Wright 

thank  all  of  the  people  and  organizations 
that  have  contributed  to  PLN  over  the 
past  21  years. 

Our  cover  story  in  the  April  2011  issue 
of  Prison  Legal  News,  exposing  the  cor- 
ruption and  price  gouging  practices  of  the 
prison  telephone  industry,  has  received  ex- 
tensive and  very  favorable  feedback  from 
our  readers  and  the  media.  In  the  course 
of  researching  the  story  we  obtained  a 
massive  amount  of  data  related  to  prison 
phone  services.  We  are  in  the  process  of 
setting  up  a website  that  will  allow  us  to 
make  that  information  widely  available 
to  those  interested  in  this  issue,  which  is 


an  important  topic  that  affects  all  prison- 
ers and  everyone  who  has  a loved  one  in 
prison.  We  will  announce  the  website’s 
launch  as  soon  as  it  is  ready. 

If  you  believe  in  an  independent  me- 
dia and  in  human  rights  for  those  detained 
in  American  prisons  and  jails,  then  I hope 
you  will  help  us  celebrate  our  21st  anniver- 
sary by  making  a donation  to  support  our 
work.  We  know  that  a great  many  people 
read  PLN  who  are  not  subscribers.  If  you 
can  afford  to  subscribe,  please  do  so  as  it 
will  help  us  keep  our  costs  down  as  well  as 
expand  our  circulation  and  impact. 

Enjoy  this  issue  of  PLN. 


Felon  Disenfranchisement  Statute  Does 
Not  Violate  Voting  Rights  Act 

by  Brandon  Sample 


The  good  news  for  Washington 
state  prisoners  wanting  to  restore 
their  voting  rights?  The  state’s  felon 
disenfranchisement  statute  violates 
the  Voting  Rights  Act  (VRA),  a panel 
of  the  U.S.  Court  of  Appeals  for  the 
Ninth  Circuit  held  on  January  5,  2010. 
The  bad  news?  Washington  state’s 
felon  disenfranchisement  statute  does 
not  violate  the  VRA,  the  Ninth  Circuit 
found  upon  rehearing  the  case  en  banc 
in  October  2010. 

The  appellate  court’s  decisions  result- 
ed from  a long-standing  lawsuit  filed  by 
a group  of  African-American,  Hispanic 
and  Native  American  prisoners.  The  suit 
alleged  that  disproportionate  numbers 
of  minorities  were  prosecuted  and  im- 
prisoned in  Washington  state,  which 
resulted  in  “vote  denial  ...  in  violation 
of  the  VRA.”  In  2000,  the  district  court 
granted  summary  judgment  to  the  state 
but  the  Ninth  Circuit  reversed,  holding 
that  the  prisoners’  VRA  vote  denial  claim 
could  go  forward. 

Additional  discovery  was  conducted 
on  remand.  Following  the  completion  of 
discovery,  the  parties  filed  cross-motions 
for  summary  judgment.  In  opposing  the 
plaintiffs’  summary  judgment  motion,  the 
state  did  not  dispute  the  plaintiffs’  expert 
reports  which  found  widespread  bias  and 
racial  discrimination  in  Washington’s 
criminal  justice  system.  Accordingly,  the 
district  court  held  that  it  was  “compelled 


to  find  that  there  [was]  discrimination  in 
Washington’s  criminal  justice  system  on 
account  of  race,”  and  that  such  discrimi- 
nation “clearly  hinder[s]  the  ability  of 
racial  minorities  to  participate  effectively 
in  the  political  process,  as  disenfranchise- 
ment is  automatic.” 

Nonetheless,  the  court  again  granted 
summary  judgment  to  the  state,  holding 
that  “the  totality  of  the  circumstances 
[did]  not  support  a finding  that  Washing- 
ton’s felon  disenfranchisement  law  results 
in  discrimination  ...  on  account  of  race.” 
The  plaintiffs  again  appealed. 

In  a 2-1  opinion,  the  Ninth  Circuit 
panel  reversed  and  remanded  with  instruc- 
tions to  enter  summary  judgment  for  the 
plaintiffs.  Central  to  the  appellate  court’s 
decision  to  grant  summary  judgment  to 
the  prisoners  was  the  state’s  failure  to 
oppose  the  plaintiffs’  evidence  of  bias  and 
discrimination  in  Washington’s  criminal 
justice  system. 

“It  has  always  been  perilous  for  the 
opposing  party  neither  to  proffer  any 
countering  evidentiary  material  nor  file 
a [Rule]  56(f)  affidavit,”  the  Court  of 
Appeals  wrote,  citing  Adickes  v.  Kress 
& Co.,  398  U.S.  144  (1970).  But  that 
was  the  litigation  strategy  the  state 
took,  so  the  only  question  the  court  was 
charged  with  deciding  was  whether  the 
undisputed  facts  in  the  case  supported 
the  district  court’s  award  of  summary 
judgment  to  the  state.  The  appellate 
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court  held  they  did  not. 

The  district  court  erred,  the  Ninth 
Circuit  explained,  by  requiring  the  plain- 
tiffs to  do  more  than  show  widespread 
discrimination  and  bias  in  Washington’s 
criminal  justice  system  to  support  their 
VRA  claim.  While  there  are  other  factors 
that  can  be  considered  when  assessing 
a VRA  vote  denial  claim,  those  factors 
were  not  really  “relevant”  or  “necessary” 
to  the  plaintiffs’  case,  the  appellate  court 
wrote. 

Because  the  plaintiffs  had  produced 
uncontroverted  evidence  that  Wash- 
ington’s criminal  justice  system  was 
“infected”  with  racial  bias,  the  Ninth 
Circuit  held  that  that  alone  was  sufficient 
to  warrant  summary  judgment  for  the 
plaintiffs  on  their  VRA  claim. 

Following  the  panel’s  ruling  the  state 
requested  an  en  banc  review  by  the  entire 
Ninth  Circuit  Court  of  Appeals,  which 
granted  the  request.  In  an  October  7, 
2010  opinion  the  en  banc  appellate  court 
reversed  the  panel’s  decision,  finding  that 
Washington’s  disenfranchisement  statute 
can  not  be  challenged  under  section  2 of 
the  VRA  unless  it  could  be  shown  that  the 
state’s  “criminal  justice  system  is  infected  by 
intentional  discrimination  or  that  the  felon 


disenfranchisement  law  was  enacted  with 
such  intent.” 

As  the  plaintiffs  had  failed  to  present 
evidence  of  intentional  discrimination,  as 
opposed  to  a non-intentional  discrimina- 
tory result  in  Washington’s  criminal  justice 
system,  the  district’s  court  grant  of  summary 
judgment  to  the  defendants  was  affirmed 
by  the  en  banc  Court  of  Appeals.  See:  Far- 
rakhan  v.  Gregoire,  623  F.3d  990  (9th  Cir. 
2010). 

Note:  RCA  has  reported  on  this  case 
for  over  a dozen  years  while  it  has  wound 
its  way  through  the  federal  court  system. 
[See:  PLN,  Sept.  2007,  p.28;  Nov.  2004, 
p.34;  Sept.  1998,  p.22;  Oct.  1997,  p.ll]. 


The  case  was  among  several  initially  filed 
by  pro  se  prisoner  litigants  who  read  the 
cover  story  of  the  May  1994  issue  of  PLN, 
Giving  Cons  and  Ex-Cons  the  Vote,  by  An- 
drew Shapiro.  Seventeen  years  and  dozens 
of  court  rulings  later  the  courts  have  uni- 
versally upheld  the  disenfranchisement 
of  prisoners  under  the  VRA.  The  good 
news  is  that  after  PLN  put  the  issue  on 
the  political  map  a number  of  founda- 
tions stepped  in  to  fund  legislative  efforts 
around  the  country,  which  have  been  far 
more  successful  at  giving  ex-prisoners  the 
ability  to  vote.  P 

Additional  source:  Seattle  Times 
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Sixth  Circuit  OK’s  Federal  Judge’s  Membership 
in  Racist  and  Sexist  Country  Club 


On  April  8,  2011,  on  a vote  of  10  to 
8,  the  Judicial  Council  of  the  Sixth 
Circuit  Court  of  Appeals  adopted  the  rec- 
ommendation of  the  Council’s  Standing 
Investigating  Committee  and  dismissed  a 
complaint  filed  against  a federal  judge  in 
Tennessee  accused  of  being  a member  of 
a private  country  club  that  discriminates 
on  the  basis  of  race  and  gender. 

Of  the  eight  Council  members  who 
voted  to  uphold  the  complaint,  four  wrote 
dissenting  opinions  in  which  they  noted 
“the  discriminatory  admission  practices 
of  the  Club  regarding  women  and  African 
Americans,”  cited  “abundant  evidence  of 
invidious  discrimination,”  and  remarked 
upon  the  “lack  of  [racial  and  gender] 
diversity  in  the  composition  of  the  mem- 
bership” of  the  Standing  Investigating 
Committee  itself. 

The  dissent  by  Sixth  Circuit  Judge  Eric 
L.  Clay  concluded,  “It  is  deeply  distressing, 
in  this  day  and  age,  that  a Judicial  Council 
of  federal  judges  is  willing  to  render  a find- 
ing of  no  discrimination  or  the  appearance 
thereof  in  the  face  of  a record  rife  with 
evidence  of  discrimination.  It  is  also  deeply 
distressing  for  some  of  us  on  the  Judicial 
Council  to  be  placed  in  the  position  of  hav- 
ing to  resort  to  dissents  which  call  attention 
to  our  colleagues’  apparent  unwillingness 
to  enforce  the  most  fundamental  strictures 
against  federal  judges’  countenancing 
discrimination  or  the  appearance  of  dis- 
crimination by  their  own  behavior.” 

There  is  more  to  this  rare  look  inside 
the  secretive  federal  judicial  disciplinary 
process,  but  first  some  background. 

In  2008,  PLN  associate  editor  Alex 
Friedmann  coordinated  a successful  op- 
position campaign  against  Gus  Puryear, 
then-general  counsel  of  Corrections  Cor- 
poration of  America  (CCA),  the  nation’s 
largest  for-profit  prison  firm.  Puryear  had 
been  nominated  by  President  George  W. 
Bush  for  a federal  judgeship  in  the  Middle 
District  of  Tennessee,  where  CCA  is  head- 
quartered. [See:  PLN,  March  2009,  p.l]. 

During  the  opposition  campaign  it 
was  revealed  that  Puryear  (as  well  as  CCA 
board  chairman  John  D.  Ferguson)  was 
a member  of  the  prestigious  Belle  Meade 
Country  Club  - a longstanding  institution 
among  Nashville’s  upper  crust  that  caters 
to  the  wealthy  and  privileged.  The  Club 
is  so  exclusive  that  not  even  its  website  is 
accessible  by  the  general  public. 
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In  many  ways  the  Club  is  a throw- 
back to  the  Old  South;  its  main  building 
is  styled  as  a stately  plantation  mansion, 
with  sprawling  grounds  that  sport  a golf 
course  instead  of  cotton  fields.  The  racial 
composition  is  almost  the  same  as  in  the 
antebellum  days,  too  - of  the  Club’s  ap- 
proximately 1,100  members,  only  one 
is  black.  And  that  member,  attorney 
Richard  Sinkfield,  who  joined  in  1994  (30 
years  after  the  passage  of  the  Civil  Rights 
Act),  resides  250  miles  away  in  Atlanta 
and  thus  rarely  graces  the  Club  with  his 
dark-complected  presence. 

As  stated  in  PLN’ s article  on  the  Pur- 
year opposition  campaign,  it’s  “[n]ot  that 
there  aren’t  any  blacks  at  the  Club;  it’s  just 
that  they  mainly  cut  the  grass,  serve  the 
food  and  clean  the  facilities.”  A portrait  of 
Confederate  General  Robert  E.  Lee  - the 
patron  saint  of  Southerners  who  bemoan 
the  loss  of  the  War  of  Northern  Aggres- 
sion - graces  the  Club’s  foyer. 

Further,  although  “unmarried 
females”  can  join  the  Club  as  quaintly- 
termed  “Lady  Members,”  they  do  not  have 
voting  privileges.  Nor  can  Mr.  Sinkfield 
vote  on  Club  matters,  as  he  is  a Non-res- 
ident Member.  Only  Resident  Members, 
who  pay  $50,000  in  membership  and  en- 
trance fees,  plus  monthly  dues,  are  eligible 
to  vote  and  hold  office  in  the  Club  (Lady 
Members  pay  a $10,000  entrance  fee  plus 
lower  monthly  dues). 

Of  the  Club’s  approximately  600  Resi- 
dent Members,  all  are  male  and  none  are 
black  - a statistical  unlikelihood  that  has 
remained  unchanged  since  the  Club  was 
founded  in  1901. 

There  is  no  formal  membership  policy 
that  prohibits  blacks  or  women  from  join- 
ing the  Club  as  Resident  Members,  but 
none  have.  That  may  have  something  to 
do  with  the  fact  that  new  members  must 
be  proposed  and  recommended  by  the 
existing  all-male,  non-black  Resident 
Members.  As  of  2008,  the  Club’s  Constitu- 
tion, By-laws  and  membership  handbook 
did  not  contain  a non-discrimination 
policy  or  statement. 

During  the  Puryear  opposition  cam- 
paign, three  women’s  rights  groups  - the 
National  Organization  for  Women  (NOW), 
the  National  Council  of  Women’s  Orga- 
nizations and  the  Women’s  Equal  Rights 
Legal  Defense  and  Education  Fund  - wrote 
letters  criticizing  the  Club’s  treatment  of 


women  members;  e.g.,  relegating  women  to 
a separate-and-unequal  membership  class 
without  voting  privileges. 

“If  Mr.  Puryear  is  appointed  to 
the  federal  bench,  it  is  difficult  for  us  to 
conceive  how  women  defendants  and 
plaintiffs,  or  indeed  women  attorneys, 
could  appear  before  him  and  expect  to 
receive  impartial  and  equal  consideration 
given  Mr.  Puryear’s  past  membership  in 
the  Belle  Meade  Country  Club...,”  wrote 
Susan  Scanlan,  Chair  of  the  National 
Council  of  Women’s  Organizations. 

Additional  research  revealed  that 
three  sitting  federal  judges  were  Club 
members:  U.S.  Bankruptcy  Court  Judge 
George  C.  Paine  II,  U.S.  District  Court 
Judge  Robert  L.  Echols  (now  retired)  and 
Sixth  Circuit  Court  of  Appeals  Judge  Gil- 
bert S.  Merritt  ( who  later  took  Honorary 
Member  status  at  the  Club).  Judge  Merritt 
had  acknowledged  in  a March  2008  Nash- 
ville Scene  article  that  “It’s  true  women 
[Club  members]  do  not  have  a vote,  and 
it’s  based  on  tradition.” 

Believing  that  membership  in  the 
Belle  Meade  Country  Club  was  contrary 
to  Canon  2C  of  the  Code  of  Conduct 
for  federal  judges,  which  states  “A  judge 
should  not  hold  membership  in  any 
organization  that  practices  invidious 
discrimination  on  the  basis  of  race,  sex, 
religion,  or  national  origin,”  a formal 
complaint  was  filed  against  Judge  Paine 
on  May  14,  2008  by  a member  of  NOW, 
who  asked  not  to  be  named. 

The  complaint  cited  the  disparities 
in  racial  and  gender  composition  among 
the  Club’s  Resident  Members,  and  con- 
tended that  “As  the  all-male  and  all-white 
resident  members  serve  as  gatekeepers  for 
new  members,  the  fact  that  no  women  or 
black  members  have  ever  been  afforded 
resident  member  status  that  affords  vot- 
ing privileges  is  indicative  of  intentional 
discrimination.” 

Further,  the  complaint  noted  “it 
would  be  difficult  to  find  another  club 
with  membership  practices  that  result 
in  the  extreme  level  of  racial  and  gender 
discrimination  and  disparity  as  found  at 
the  Belle  Meade  Country  Club.” 

The  complaint,  filed  with  the  Judi- 
cial Council  of  the  Sixth  Circuit,  was 
dismissed  by  then-Chief  Judge  Danny  J. 
Boggs  more  than  a year  later  on  June  10, 
2009,  based  on  a cursory  “limited  investi- 
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gation.”  An  appeal  was  filed  which  stated, 
among  other  observations,  that  “were  it 
not  for  the  single  black  member  that  the 
Club  has  admitted  since  1901,  the  Club 
would  have  the  same  racial  composition  as 
the  Ku  Klux  Klan  and  the  Aryan  Nations, 
both  white  supremacist  groups.” 

Judge  Boggs’  decision  was  reversed  by 
the  Judicial  Council,  which  then  referred 
the  complaint  to  the  Standing  Investigating 
Committee  (also  referred  to  as  the  Special 
Investigating  Committee).  The  Committee 
retained  outside  counsel  and  conducted  in- 
terviews with  the  NOW  complainant;  with 
PLN  associate  editor  Alex  Friedmann; 
with  Judge  Paine;  with  Club  historian  and 
Honorary  Member  Ridley  Wills  II;  with 
Circuit  Judge  and  honorary  Club  member 
Gilbert  S.  Merritt;  and  with  Club  attorney, 
Resident  Member  and  former  Club  board 
member  Robert  E.  “Bob”  Boston. 

Former  Club  president  Ed  Nelson, 
who  had  previously  said  in  a Nashville 
Scene  article  that  women  could  not  be- 
come Resident  Members,  refused  to  be 
interviewed.  The  Committee  declined  to 
subpoena  him  or  to  subpoena  the  Club’s 
membership  records. 

On  September  22,  2010,  the  Com- 
mittee submitted  its  Findings  of  Fact, 
Analysis  and  Recommendations  to  the 


Judicial  Council.  The  Committee  ac- 
knowledged that  only  Resident  Members, 
“to  the  exclusion  of  all  other  classes  of 
membership,  shall  have  the  right  to  con- 
trol, manage,  vote  and  hold  office  in  the 
Club...,”  and  found  it  was  “undisputed” 
that  the  Club’s  Resident  Members  do  not 
include  any  black  or  women  members. 
Judge  Paine  had  been  a Resident  Member 
at  the  Club  since  1978. 

However,  the  Standing  Investigating 
Committee  also  found  that  women  and  black 
candidates  reportedly  had  been  approached 
to  seek  Resident  Member  status  but  had 
declined.  Further,  some  white  candidates 
for  Club  membership  had  been  rejected,  the 
Club  reportedly  had  Jewish  and  gay  mem- 
bers, and  no  formal  Club  policy  prohibited 
women  or  minorities  from  becoming  Resi- 
dent Members.  It  was  suggested,  based  on 
comments  by  the  Club  members  who  were 
interviewed,  that  women  chose  to  be  Lady 
Members  rather  than  Resident  Members 
“because  of  the  cost  savings  associated  with 
that  class  of  membership.” 

The  Committee  noted  that  two  black 
candidates  had  pending  proposals  for 
Resident  Member  status  - attorney  David 
Ewing  and  former  Nashville  Chamber  of 
Commerce  chairman  Darrell  S.  Freeman. 
While  it  was  also  noted  that  their  propos- 


als had  “been  pending  for  approximately 
four  or  five  years,”  the  Committee  stated 
that  was  “not  out  of  the  ordinary.”  (The 
lengthy  delay  in  approving  Ewing  as  a Club 
member  may  be  partly  due  to  his  wife,  Al- 
ice, who  authored  the  bestseller  The  Wind 
Done  Gone,  a parody  of  Gone  With  the 
Wind  - a book  held  in  reverence  by  many 
Southerners  though  it  has  been  criticized 
by  others  due  to  its  perceived  racism  and 
benign  portrayal  of  the  Ku  Klux  Klan). 

Additionally,  the  Committee  lauded 
Judge  Paine  for  being  “active  in  promot- 
ing African  Americans  for  Resident 
member  status”  at  the  Club,  including  co- 
sponsoring Darrell  Freeman’s  proposed 
membership. 

Based  upon  these  findings  the 
Standing  Investigating  Committee  recom- 
mended that  the  complaint  be  dismissed, 
as  it  had  not  been  proven  that  the  Belle 
Meade  Country  Club  practices  “invidi- 
ous discrimination”  within  the  meaning 
of  Canon  2C  of  the  Code  of  Conduct. 
The  commentary  for  Canon  2C  “cau- 
tions against  ‘a  mere  examination  of  an 
organization’s  current  membership  rolls’ 
or  a conclusion  that  there  is  invidious 
discrimination  based  on  the  ‘mere  absence 
of  diverse  membership.’” 

The  Committee  concluded  that 
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Racist,  Sexist  Club  OK  (cont.) 


“[t]here  are  any  number  of  reasons  why 
there  are  no  women  or  African  American 
Resident  members  of  the  Country  Club,” 
and  said  it  could  not  “automatically  as- 
sume discrimination  as  the  reason  for  the 
lack  of  women  and  African  American 
Resident  members....” 

However,  in  recommending  dismissal 
of  the  complaint  against  Judge  Paine, 
the  Committee  took  care  to  state  that  its 
findings  were  “not  intended  to  applaud 
or  congratulate  the  Country  Club  on  its 
membership  practices  or  its  efforts  to 
diversify  the  membership  of  the  Club, 
adding,  “[t]he  Committee  does  not  believe 
that  the  Country  Club  is  doing  all  that  is 
possible  and  necessary  to  add  diversity 
to  the  Club’s  membership,  particularly 
Resident  membership.” 

On  April  8,  2011,  on  a vote  of  10  to 
8 with  one  voting  member  not  present, 
the  Judicial  Council  of  the  Sixth  Circuit 
adopted  the  recommendation  of  the 
Standing  Investigating  Committee  and 
dismissed  the  complaint. 

The  Council’s  memorandum  deci- 
sion, authored  by  Chief  Judge  Alice  M. 
Batchelder  (who,  ironically,  if  she  joined 
the  Club  as  a Lady  Member,  would  not 
be  allowed  to  vote  on  Club  business),  ac- 
knowledged that  “reasonable  minds  could 
- and  indeed  do  - differ  on  the  question 
of  whether  this  Club  engages  in  invidious 
discrimination....”  However,  the  majority 
held  that  the  evidence  presented  did  not 
support  a finding  that  Judge  Paine  had 
committed  judicial  misconduct  by  violat- 
ing Canon  2C  of  the  Code  of  Conduct. 

Four  of  the  Judicial  Council  mem- 
bers wrote  dissenting  opinions  in  which 
they  disagreed,  vehemently  in  some  cases, 
with  the  majority’s  decision  to  dismiss  the 
complaint. 

U.S.  District  Court  Judge  Solomon 
Oliver,  Jr.  wrote  in  his  dissent  that  other 
dissenting  Council  members  had  “com- 
pellingly  demonstrated”  that  the  Belle 
Meade  Country  Club  “engaged  in  invidi- 
ous discrimination.”  As  such,  Judge  Paine 
“should  have  resigned  his  membership 
when  it  became  clear  long  ago  that  his  ef- 
forts to  change  the  Club’s  discriminatory 
practices  against  women  and  minorities 
were  having  no  effect.” 

Sixth  Circuit  Judge  Eric  L.  Clay  wrote 
the  most  detailed  (and  scathing)  dissent, 
stating  at  the  outset  that  the  Standing 
Investigating  Committee’s  findings  were 
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“more  notable  for  what  they  do  not  say, 
and  for  the  lack  of  evidentiary  support 
for  the  conclusions  they  reach,  than  for 
what  they  do  say.” 

“The  majority  of  the  Judicial  Council 
would  have  us  accept  the  Club’s  self-serving 
representation  that  the  separate  and  subor- 
dinate membership  status  for  women  does 
not  indicate  gender  bias,  notwithstanding 
the  tacit  or  express  admissions  by  some 
Club  members  that  women  have  never  been 
considered  for  ‘Resident’ membership  and 
have  never  been  voting  Resident  members,” 
Judge  Clay  continued. 

Citing  “abundant  evidence”  of 
“blatant”  invidious  discrimination,  he 
credited  the  candid  testimony  of  honor- 
ary Club  member  Ridley  Wills  II,  who 
had  admitted  in  his  interview  that  the 
Club  “discriminates  in  its  membership 
practices.” 

On  the  other  hand,  Judge  Clay 
criticized  the  testimony  of  Club  attor- 
ney and  Resident  Member  Bob  Boston. 
Although  the  Standing  Investigating 
Committee  had  noted  that  Boston’s  role 
in  the  proceedings  was  “quite  involved” 
and  that  he  had  “a  wealth  of  knowledge 
of  the  Club’s  membership  and  member- 
ship practices,”  Judge  Clay  wrote  that 
Boston  had  “presented]  selective  infor- 
mation favorable  to  the  Club’s  position 
while  denying  that  the  Club  is  guilty  of 
discrimination.”  Boston  also  had  an 
“obvious  interest  in  the  outcome  of  this 
matter  ...[,]  actual  or  potential  conflicts 
of  interest,”  and  was  at  times  evasive. 

Judge  Clay  described  as  “ludicrous” 
the  Judicial  Council’s  failure  to  find  in- 
vidious discrimination  at  the  Club  on  the 
basis  that  no  black  prospective  members 
had  been  rejected,  noting  “the  record 
demonstrates  that  the  Club  has  avoided 
turning  down  the  applications  of  quali- 
fied African  American  applicants,  who 
have  been  properly  sponsored  for  mem- 
bership, by  permitting  their  applications 
to  remain  pending  for  six  years  or  longer 
without  acting  on  them.” 

Notably,  Judge  Clay  referenced  the 
commentary  to  Canon  2C,  which  “states 
that  if  the  organization  fails  to  discontinue 
its  discriminatory  practices  as  promptly  as 
possible,  and  in  all  events  within  two  years 
of  the  judge  first  learning  of  the  practices, 
the  judge  should  resign  immediately  from 
the  organization.”  In  dismissing  the  com- 
plaint, the  Judicial  Council  simply  ignored 
the  two-year  requirement  specified  in 
the  commentary.  Judge  Paine  has  been  a 
member  of  the  Belle  Meade  Country  Club 


for  over  three  decades. 

“The  decision-making  engaged  in  by 
the  Judicial  Council’s  majority  with  respect 
to  this  matter  has  been  deeply  troubling,” 
Judge  Clay  wrote.  “Although  this  matter 
involves  credible  allegations  of  a federal 
judge  having  maintained  membership  for 
decades  in  a country  club  that  practices 
invidious  racial  and  gender  discrimination 
...,  the  Judicial  Council’s  Special  Investigat- 
ing Committee  has  bent  over  backwards  in 
its  investigation  to  resolve  virtually  every 
factual  dispute,  with  little  factual  basis  for 
doing  so,  in  favor  of  Judge  [Paine]  and  the 
offending  country  club.” 

Judge  Clay  also  cited  problems  with  the 
composition  of  the  Committee  itself.  “The 
lack  of  diversity  with  respect  to  the  mem- 
bership of  the  Committee  investigating  this 
matter  has  resulted  in  an  investigation  and  a 
committee  report  which  in  the  eyes  of  some 
will  be  perceived  to  lack  objectivity  and  le- 
gitimacy,” he  stated.  “Except  for  the  Chief 
Judge  herself,  there  were  no  minorities  or 
women  among  the  judicial  members  of  the 
Special  Investigating  Committee  appointed 
by  the  Chief  Judge  to  investigate  the  com- 
plaint regarding  Judge  [Painej’s  membership 
in  a club  that  allegedly  discriminates  against 
African  Americans  and  women.” 

Accusing  Judge  Paine  of  continuing 
“to  embarrass  the  federal  judiciary  by  cre- 
ating and  perpetuating  the  appearance  of 
impropriety,”  Judge  Clay  sharply  criticized 
the  Committee’s  “amateurish”  investigation 
and  remarked  that  it  was  “not  an  exaggera- 
tion to  say  that  the  Special  Investigating 
Committee  failed  miserably  in  carrying  out 
its  responsibility.” 

In  a separate  dissent,  Sixth  Circuit  Judge 
Karen  Nelson  Moore,  joined  by  Chief  Dis- 
trict Judge  Susan  J.  Dlott,  concurred  with 
Judge  Clay  that  there  was  “persuasive  proof 
of  invidious  discrimination  in  membership 
policies  of  the  country  club.”  Judge  Moore 
also  observed  that  “[t]he  Club  relegates  wom- 
en to  a separate,  lesser  class  of  membership 
lacking  the  rights  of  full  resident  members,” 
and  “has  held  in  apparently  permanent 
pending  status  the  applications  of  all  African 
American  applicants  (save  one  non-resident 
member),  thereby  effectively  denying  mem- 
bership to  African  Americans.” 

Lastly,  Sixth  Circuit  Judge  R.  Guy 
Cole,  Jr.  agreed  with  Judge  Clay’s  End- 
ings that  there  was  “abundant  evidence  of 
[Belle  Meade’s]  invidious  discrimination” 
as  well  as  a “lack  of  diversity  in  the  com- 
position of  the  membership  of  the  Special 
Investigating  Committee."  However,  Judge 
Cole  noted  that  his  dissent  had  more  to  do 
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with  the  “membership  that  [Judge  Paine] 
maintains  than  the  man  he  is,”  calling  him 
a “fair  and  thoughtful  jurist.” 

As  for  the  Club,  though,  Judge  Cole 
stated  bluntly,  “it  seems  that  mostly  white 
men  continue  to  determine  the  direc- 
tion of  Belle  Meade’s  future,”  citing  the 
testimony  of  Ridley  Wills  II,  who  “liter- 
ally wrote  the  book”  on  the  Belle  Meade 
Country  Club. 

According  to  Judge  Cole,  “the  record 
before  this  Court  paints  a picture  of  Belle 
Meade  as  an  old  boy’s  club  that  considers 
and  admits  Caucasian  male  applicants  on  a 
different  basis  than  African-American  and 
female  applicants.”  He  concluded,  “We  fed- 
eral judges  must  sometimes  make  sacrifices 
for  the  honor  of  the  office  we  hold,  and 
[Judge  Paine’s]  membership  in  Belle  Meade 
should  have  been  one  of  them.” 

Although  the  unflattering  comments 
made  by  the  dissenting  Judicial  Council 
members  were  unexpected,  the  Council’s 
decision  to  dismiss  the  complaint  against 
Judge  Paine  was  not.  Of  the  731  com- 
plaints filed  against  federal  judges  in  the 
Sixth  Circuit  Court  of  Appeals  from  2003 
through  September  2010,  none  resulted  in 
disciplinary  action  by  the  Judicial  Council. 
Nor  is  this  unique  to  the  Sixth  Circuit. 

During  that  same  time  period,  7,827 
complaints  were  filed  against  federal  judges 
nationwide;  the  vast  majority  that  reached 
the  Judicial  Councils  were  dismissed,  with 
only  two  resulting  in  public  censures,  one 
resulting  in  “corrective  action  taken  or 
[an]  intervening  event,”  three  resulting  in 
undesignated  “other  appropriate  actions,” 
and  one  district  judge  being  ordered  to  take 
action  against  a magistrate  judge.  [See  also: 


“Judge  Not:  Judges  Benched  for  Personal 
Misconduct,”  PLN,  Aug.  2009,  p.l]. 

The  federal  judicial  disciplinary  sys- 
tem is  shrouded  in  secrecy,  with  the  inner 
workings  of  the  Judicial  Council  and 
Standing  Investigating  Committee  rarely 
seen  by  outsiders.  There  is  no  oversight 
of  the  federal  judiciary’s  investigation  of 
their  own  colleagues;  i.e.,  judges  judging 
other  judges.  Not  even  the  Supreme  Court 
has  the  authority  to  review  the  outcomes 
of  judicial  misconduct  complaints.  (Nor 
is  the  Supreme  Court  itself  bound  by 
judicial  ethics  rules,  and  when  Justices 
Stephen  Breyer  and  Anthony  Kennedy 
appeared  before  a House  Appropriations 
subcommittee  on  April  14, 2011,  they  said 
it  should  stay  that  way). 

Questions  about  the  impartiality 
and  adequacy  of  the  federal  judicial 
disciplinary  process  are  bolstered  by  the 
extremely  low  number  of  complaints  that 
are  sustained  and  the  lengthy  amount  of 
time  it  takes  to  resolve  complaints  - three 
years  in  the  case  of  the  complaint  against 
Judge  Paine. 

Consider  that  Judge  Paine  could 
have  resigned  from  the  Belle  Meade 
Country  Club  at  any  time  while  the  com- 
plaint against  him  was  pending,  which 
would  have  mooted  the  issue  of  his  Club 
membership.  He  chose  not  to  do  so,  ap- 
parently believing  - correctly  - that  his 
judicial  peers  would  ultimately  dismiss 
the  complaint  no  matter  how  compelling 
the  evidence  of  racism  and  sexism  in  the 
Club’s  membership  practices. 

The  dismissal  of  the  complaint 
against  Judge  Paine  is  being  appealed  to 
the  Judicial  Conference  of  the  United 


States.  A representative  of  the  Belle 
Meade  Country  Club,  who  refused  to 
provide  his  name,  declined  to  comment. 
Calls  to  Club  attorney  Bob  Boston  and 
Judge  Paine  were  not  returned.  P 

Sources:  Nashville  Scene;  Belle  Meade 
Country  Club  member  handbook  (2007); 
Judicial  Council  of  the  Sixth  Circuit  memo- 
randum, complaint  against  Judge  Paine, 
Case  No.  06-08-90031  (April  8,  2011); 
Sixth  Circuit  Judicial  Council’s  Standing 
Investigating  Committee  report  on  the 
complaint  against  Judge  Prune  ( Sept.  22, 
2010);  www.uscourts.gov;  Nashville  City 
Paper;  www.  legaltimes.  typepad.  com 
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California:  Continued  Resistance  Among  Prisoners  and  Prison  Officials 
Alike  Slows  Attempts  to  End  Housing  Segregation 


Five  years  after  the  U.S.  Supreme  Court 
held  in  Johnson  v.  California,  543  U.S. 
499  (2005)  [PLN,  July  2005,  p.22;  April 
2004,  p.40]  that  California’s  policy  of 
housing  prisoners  in  cells  according  to 
race  was  constitutionally  impermissible 
and  morally  repugnant  to  civilized  society, 
California  prisoners  and  prison  officials 
alike  continue  to  resist  attempts  at  racial 
integration. 

As  of  August  2010,  only  four  of  Cali- 
fornia’s 30  adult  male  prisons  - Folsom 
State  Prison,  Mule  Creek  State  Prison, 
Sierra  Conservation  Center  and  the  Cali- 
fornia Medical  Facility  - had  integrated 
housing  policies  in  place  which  take  into 
account  factors  other  than  race  when  as- 
signing cellmates.  Those  other  factors,  set 
forth  in  Section  3269.1  of  Title  15  of  the 
California  Code  of  Regulations,  include 
a prisoner’s  gang  affiliation,  if  any,  the 
crime  he  committed,  his  disciplinary  his- 
tory, and  physical  characteristics  such  as 
height,  weight  and  age. 

By  April  2011  the  Correctional 
Training  Facility  at  Soledad,  California 
Rehabilitation  Center,  Solano  State 
Prison,  Chuckawalla  State  Prison  and 
Ironwood  State  Prison  had  also  imple- 
mented the  prison  system’s  Integrated 
Housing  Program.  Four  more  facilities 
are  expected  to  integrate  cell  housing  by 
the  end  of  the  calendar  year. 

Looking  from  the  outside  in,  critics  are 
frustrated  with  the  slow  progress.  “It’s  not 
a simple  problem,  but  progress  could  be 
faster,”  said  Barry  Krisberg,  a fellow  at  the 
University  of  California  at  Berkeley  Center 
for  Criminal  Justice.  “Going  into  prison 
in  California,”  he  acknowledges,  “has,  for 
decades,  meant  getting  inculcated  with  an 
extremely  racist  mentality.” 

That  “racist  mentality”  is  part  of  a 
culture  that  many  prisoners,  as  well  as 
prison  officials,  largely  attribute  to  the 
rise  and  increasing  influence  of  race-based 
prison  gangs.  As  volatility  among  racial 
groups  increased,  prison  officials,  hoping 
to  keep  the  peace,  adopted  what  seemed 
to  be  a practical  solution  - separating 
prisoners  by  race  in  housing  assignments. 
In  the  words  of  corrections  spokeswoman 
Terry  Thornton,  “It  was  just  a desire  to 
keep  people  from  killing  each  other.” 
More  cynical  observers  however,  believe 
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that  prison  officials  deliberately  foster  and 
inculcate  racism  in  order  to  better  divide 
and  manage  the  prison  population. 

Changing  the  culture  has  not  been 
easy.  Wherever  they  meet,  prisoners  tend 
to  congregate  largely  along  racial  lines:  on 
the  yard,  in  the  mess  halls,  in  dayrooms 
and  even  in  chapels.  Experience  in  other 
states,  however,  suggests  that  change  is 
nonetheless  possible.  In  Texas,  for  ex- 
ample, integration  within  prisons  began 
in  1991  and,  according  to  officials  there, 
62  percent  of  the  cells  are  now  integrated 
and  violence  is  lower  as  a result. 


The  Ninth  Circuit  Court  of  Appeals 
affirmed  the  dismissal  of  a California 
prisoner’s  Eighth  Amendment  damages 
claim  due  to  his  failure  to  exhaust  admin- 
istrative remedies. 

In  June  2003,  Bruce  Alan  Morton 
was  assaulted  in  the  prison  yard  at  Iron- 
wood  State  Prison.  He  alleged  that  he 
was  assaulted  because  prisoners  somehow 
discovered  that  he  had  been  convicted  of 
murdering  his  5-year-old  step-daughter. 

A month  after  being  attacked,  Mor- 
ton was  denied  visitation  privileges  with 
minors  based  on  a regulation  that  imposed 
visiting  restrictions  on  prisoners  convicted 
of  certain  offenses  involving  minors.  He 
filed  an  administrative  grievance  regarding 
the  application  of  that  regulation  to  him. 
After  the  grievance  was  denied  at  all  levels 
of  review,  Morton  filed  suit  in  federal  dis- 
trict court,  pursuant  to  42  U.S.C.  § 1983, 
alleging  that  prison  officials’  deliberate 
indifference  contributed  to  the  June  2003 
assault.  He  also  challenged  the  visiting 
restrictions  and  alleged  a number  of  state- 
law  causes  of  action. 

The  district  court  dismissed  the 
deliberate  indifference  claim  for  failure 
to  exhaust  administrative  remedies  as  re- 
quired under  the  Prison  Litigation  Reform 
Act  (PLRA),  42  U.S.C.  § 1997e(a).  The 
court  also  granted  summary  judgment 
to  the  defendants  as  to  Morton’s  claim 
regarding  the  denial  of  visiting  privileges, 


Michael  Parks,  a 46-year-old  black 
prisoner  at  Folsom  who  also  served  time 
in  Texas,  explained  that  integrated  cells 
work  simply  because  prisoners  have  to 
make  it  work.  “You  move  into  a cell,  and 
whatever  race  the  guy  is,  you  learn  to  live 
with  him,”  he  said. 

Other  California  prisoners,  such  as 
Ernie  Santillan,  50,  disagreed.  “The  racial 
politics  here  won’t  change,”  he  opined.  P 

Sources:  News21,  www.sfgate.com,  www. 
baycitizen.org,  California  Dept,  of  Cor- 
rections and  Rehabilitation 


finding  the  claim  lacked  a cognizable  con- 
stitutional basis. 

On  appeal,  Morton  challenged  only 
the  dismissal  of  his  deliberate  indifference 
claim.  He  argued,  initially,  that  he  was 
not  required  to  exhaust  administrative 
remedies  because  California’s  grievance 
procedure  does  not  provide  for  relief  in 
the  form  of  monetary  damages.  That 
argument,  the  Court  noted,  while  consis- 
tent with  prior  circuit  case  law,  had  been 
foreclosed  by  a Supreme  Court  ruling, 
Booth  v.  Churner,  532  U.S.  731  (2001) 
(“The  question  is  whether  an  inmate  seek- 
ing only  money  damages  must  complete  a 
prison  administrative  process  that  could 
provide  some  sort  of  relief  on  the  com- 
plaint stated,  but  no  money.  We  hold  that 
he  must.”)  [PLN,  Aug.  2001,  p.20], 

Morton  subsequently  argued  that 
he  had  in  fact  exhausted  the  deliberate 
indifference  claim  when  he  filed  his  griev- 
ance regarding  the  denial  of  visitation 
privileges  with  minors.  Noting  that  his 
visitation-related  grievance  never  even 
mentioned  the  fact  that  he  had  been 
assaulted,  the  Ninth  Circuit  found  the 
grievance  did  not  give  prison  officials  no- 
tice that  Morton  would  try  to  hold  them 
liable  for  the  assault. 

The  district  court’s  dismissal  of 
his  lawsuit  was  therefore  affirmed.  See: 
Morton  v.  Hcdl,  599  F.3d  942  (9th  Cir. 

2010).  P 


Ninth  Circuit  Rules  PLRA  Requires 
Exhaustion  Even  if  Prison  Grievance  Process 
Cannot  Provide  Monetary  Relief 
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Inadequate  Medical  Care  in  Texas  Jails  Kills  Hundreds  of  Prisoners 


According  to  information  provided  by 
the  Texas  attorney  general’s  office, 
282  prisoners  died  due  to  medical  causes 
in  county  jails  run  by  the  state’s  254  sher- 
iff’s departments  between  January  2005 
and  September  2009.  That  represents  an 
average  of  around  63  jail  prisoner  deaths 
related  to  illnesses  each  year  - about  the 
same  number  who  die  annually  in  Texas’ 
state  prison  system.  The  difference  is  that 
the  prison  system  holds  about  twice  as 
many  prisoners  as  the  state’s  county  jails. 

Although  some  prisoners  would  die 
as  a result  of  medical  problems  whether 
they  were  incarcerated  or  not,  accord- 
ing to  experts  a lack  of  jail  health  care 
standards  contributes  to  unnecessary  and 
preventable  deaths  in  Texas. 

“People  aren’t  dying  of  old  age  in 
jails,”  stated  professor  Michele  Deitch 
of  the  University  of  Texas  at  Austin’s 
Lyndon  B.  Johnson  School  of  Public  Af- 
fairs, an  expert  on  jail  conditions.  “Those 
numbers  are  more  likely  to  be  reflective  of 
medical  concerns.” 

The  Texas  Commission  on  Jail  Stan- 
dards (TCJS)  regulates  and  inspects 
conditions  in  the  state’s  county  jails. 
However,  TCJS  regulations  require  only 
that  jails  have  a plan  to  provide  medical 
care  to  prisoners.  There  are  no  standards 
regarding  the  quality  or  speed  of  avail- 
ability of  medical  care. 

“Everybody  has  an  ethical  obligation 
to  do  the  right  thing,”  said  Adam  Munoz, 
TCJS’s  director  and  former  sheriff  of 
Kleberg  County.  “How  they  do  it  is  up 
to  them.” 

Trusting  county  jail  officials  to  be 
ethical  in  their  provision  of  health  care  to 
prisoners  isn’t  good  enough,  said  Deitch. 
It’s  not  just  that  cash-strapped  counties 
will  choose  the  cheapest  types  of  medica- 
tion and  treatment.  Without  enforceable 
standards,  they  can  gamble  that  a prisoner 
will  be  released  or  sent  to  prison  and 
become  somebody  else’s  problem  before 
a lack  of  medical  treatment  causes  injury 
or  death.  They’ll  often  win  that  bet,  since 
most  jail  prisoners  are  held  only  briefly. 

But  sometimes  they  guess  wrong 
and  a prisoner  will  lose  his  or  her  life  as 
a result.  Such  was  the  case  with  Robert 
Foster,  57,  who  died  in  a Gregg  County 
Jail  cell  in  August  2009.  Foster  was  obese 
and  had  diabetes  and  a heart  condition; 
he  had  been  locked  up  around  10  weeks 
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on  charges  of  deadly  conduct.  According 
to  Gregg  County  Sheriff  Maxey  Cerliano, 
Foster  was  typical  of  many  prisoners  who 
suffer  from  illnesses  they  had  neglected 
for  years  due  to  drug  addiction,  mental 
illness  or  poverty. 

“While  those  [prisoners]  are  treated 
in  jail,”  said  Cerliano,  “sometimes  they’re 
just  unable  to  sustain  life.” 

But  sometimes  they’re  like  Amy  Lynn 
Cowling,  33,  who  died  at  the  Gregg  County 
Jail  on  December  29,  2010  following  her 
arrest  on  warrants  for  traffic  violations 
and  theft  charges.  Cowling  was  bipolar,  on 
methadone,  had  heart  problems  and  one 
kidney,  and  was  taking  a number  of  medica- 
tions. Although  Cowling  and  her  family  told 
jail  staff  that  she  needed  the  prescription 
medications  in  her  purse,  which  had  been 
placed  in  the  jail’s  storage  room,  during  the 
five  days  she  was  incarcerated  she  instead 
received  different,  substitute  meds.  Five  jail 
employees  were  fired  in  connection  with 
Cowling’s  death:  Brian  West,  Tomeka  Cross, 
Kashena  Davis,  “Jacueline”  Smiddy  and 
Gary  Lewis.  West  and  Cross  were  charged 
with  falsifying  jail  records. 

Nine  prisoners  have  died  at  the  Gregg 
County  Jail  since  2005,  and  eight  of 
those  deaths  were  due  to  medical-related 
causes. 

Sheriff  Cerliano’s  comment  is  typical 
of  responses  by  jail  officials,  who  say  they 
are  doing  all  they  can  to  care  for  people 
with  pre-existing  medical  problems  while 
facing  budget  cuts  and  rising  health  care 
costs.  Located  in  rural  East  Texas,  Gregg 
County  has  an  annual  public  safety  budget 
of  $15  million.  It  spends  $1  million  of  that 
amount  to  provide  health  care  services 
at  its  916-bed  jail,  which  has  an  average 
daily  prisoner  population  of  790.  The  jail 
employs  eight  medical  staff  members  and 
pays  for  medication  and  health  care  sup- 
plies. A doctor  visits  once  a week. 

Five  prisoners  have  died  at  the  Nueces 
County  Jail  since  September  2009,  and 
the  jail  has  failed  around  40%  of  its  TCJS 
inspections  since  2005.  From  September 
2009  to  April  2010,  the  TCJS  issued  six 
noncompliance  notices  for  deficiencies  at 
the  Nueces  County  Jail,  including  failing 
to  notify  the  TCJS  of  a prisoner’s  death 
within  24  hours,  and  jail  staff  failing 
to  complete  mental  health  and  suicide 
screening  forms. 

One  seriously  ill  prisoner  can  bust 


the  budget  of  a small  county,  noted  Tim 
Brown,  a senior  analyst  with  the  Texas 
Association  of  Counties.  For  example,  in 
rural  Ector  County,  a single  prisoner  with 
terminal  cancer  has  accounted  for  over 
$140,000  in  treatment  costs. 

“Not  just  well  people  get  arrested,” 
observed  Ector  County  Sheriff  Mark 
Donaldson.  “Some  people  are  in  bad 
shape  ...  it’s  our  responsibility  to  take 
care  of  them.” 

Brown  agreed,  saying  that  prisoner 
health  care  expenditures  are  “not  costs 
the  county  can  avoid  in  any  way.” 

But  those  costs  are  skyrocketing  - a 
reflection  of  the  rising  cost  of  health  care 
in  general.  In  Texas  counties  with  popula- 
tions of  one  million  or  more,  average  jail 
health  care  costs  tripled  from  around  $5 
million  in  2005  to  $15  million  in  2009. 
Counties  are  thus  trying  hard  to  reduce 
such  expenses. 

Saving  health  care  dollars  is  fine  un- 
less the  method  used  involves  the  denial 
of  necessary  medical  treatment.  So  the 
question  becomes,  what  can  be  done  to 
compel  counties  to  provide  constitution- 
ally adequate  prisoner  health  care  despite 
the  growing  costs? 

“Jails  have  never  felt  that  compunc- 
tion unless  they’re  sued,”  said  Deitch. 

That’s  what  happened  in  Dallas 
County  after  Rosie  Sims,  a mentally  ill  jail 
prisoner,  died  due  to  untreated  pneumonia 
in  2005.  She  had  been  incarcerated  for  18 
months  and  had  never  received  “even  a 
routine  physical  examination.”  According 
to  Scott  Medlock,  director  of  the  pris- 
oners’ rights  program  at  the  Texas  Civil 
Rights  Project,  there  was  only  one  nurse 
on  duty  to  care  for  3,000  prisoners  on  the 
night  that  Sims  died.  Dallas  County’s  jails 
were  so  out  of  compliance  that  the  U.S. 
Department  of  Justice  threatened  to  take 
them  over  after  serious  health  and  safety 
violations  were  discovered  in  2005.  [See: 
PLN,  Feb.  2009,  p.28;  Nov.  2007,  p.14], 

Dallas  County  agreed  in  July  2009  to 
pay  $250,000  to  settle  a wrongful  death 
suit  filed  by  Sims’  family.  At  the  same 
time,  the  county  settled  a lawsuit  involving 
former  jail  prisoner  Bruce  A.  McDonald, 
who  claimed  he  did  not  receive  medical 
care  for  a serious  eye  injury,  resulting  in 
partial  blindness.  McDonald  accepted  a 
$190,000  settlement.  Previously,  in  April 
2009,  a federal  jury  awarded  $355,000  to 
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former  Dallas  Countyjail  prisoner  Robert 
Duvall,  who  was  not  treated  for  a severe 
MRSA  infection  that  resulted  in  a high 
fever,  nausea,  uncontrolled  vomiting, 
extreme  swelling  of  his  feet  and  legs,  and 
blindness.  [See:  PLN,  July  2010,  p.  1 6] . 

Yet  Dallas  County  is  considered  a 
success  story.  After  Lupe  Valdez,  a former 
jailer,  was  elected  sheriff  in  2004,  the  nation’s 
sixth-largest  jail  system  improved  signifi- 
cantly. It  now  partners  with  Dallas  County’s 
Parkland  Hospital  to  provide  health  care  for 
prisoners.  The  jail  has  a staffed  infirmary 
with  dialysis  equipment  and  on-site  medical 
attention  available  24/7.  To  achieve  this,  the 
county  spent  over  $138  million  on  jail  health 
care  improvements. 

The  expenditure  paid  off  when, 
for  the  first  time  in  seven  years,  Dallas 
County’s  jail  passed  its  state  inspection. 
Problems  still  persist,  though,  such  as  the 
August  2, 2009  death  of  jail  prisoner  Craig 
Morris,  who  died  due  to  a severe  case  of 
pneumonia.  He  was  homeless  at  the  time 
of  his  arrest  on  a misdemeanor  charge. 
Morris’  family  filed  a wrongful  death  suit 
against  the  county  in  February  2011. 

The  improvement  in  health  care  at 
the  Dallas  County  Jail  is  the  exception 
that  proves  the  rule,  according  to  Diana 
Claitor,  director  of  the  Texas  Jail  Project. 
Inadequate  medical  care  is  the  most  com- 
mon complaint  she  hears  from  prisoners 
and  concerned  family  members. 

“A  whole  lot  of  these  people  would 
not  have  died  in  the  outside  world,”  said 
Claitor,  adding  that  the  public  perception 
is  that  prisoners  arrive  at  the  jails  with 
health  conditions  they  created  through 
their  own  bad  behavior.  “There  is  an  at- 


titude that  they  don’t  deserve  good  health 
care.” 

While  both  Claitor  and  Scott  Medlock 
believe  that  statewide  jail  health  care  stan- 
dards would  be  beneficial,  they  question 
whether  TCJS  could  enforce  them.  The 
only  sanction  available  to  TCJS  is  to  shut 
down  a jail  - a radical  measure  that  almost 
never  happens.  Claitor  suggested  an  inde- 
pendent ombudsman  that  jail  prisoners 
and  their  families  could  ask  to  intervene, 
but  did  not  indicate  how  the  ombudsman 
could  enforce  his  or  her  decisions. 

Medlock  recommended  a complete 
rethink  of  how  county  jails  are  run,  with  a 
greater  emphasis  on  releasing  nonviolent 
prisoners  awaiting  trial,  treating  men- 
tally ill  prisoners,  investing  in  preventative 
health  care  and  voluntarily  implement- 
ing national  health  care  standards.  This 
would  reduce  jail  medical  costs  by  treating 
illnesses  before  they  become  serious  due 
to  neglect,  thus  avoiding  expensive  emer- 
gency care  and  subsequent  litigation. 

“These  people  have  broken  the  law,” 


said  Medlock.  “But  they  certainly  haven’t 
earned  the  death  penalty,  which  is  what 
some  of  them  are  getting”  in  Texas  jails. 
The  Texas  Civil  Rights  Project  has  called 
the  lack  of  adequate  medical  care  in 
county  jails  a “secret  death  penalty.” 

While  requiring  county  jails  to  adhere 
to  minimum  standards  for  prisoner  health 
care  would  be  a good  start,  without  an 
agency  to  monitor  those  standards  and 
enforce  compliance  it  is  unlikely  anything 
will  change.  Nor  is  the  TCJS  up  to  that 
task,  as  the  Commission  faces  a 30% 
budget  cut  in  the  state’s  proposed  biennial 
budget.  Thus,  the  TCJS  may  be  limited  to 
merely  sending  its  standard  form-letter 
response  to  prisoners  who  complain  about 
inadequate  medical  care,  which  states, 
“The  Texas  Commission  on  Jail  Standards 
does  not  question  the  professional  opinion 
of  medical  personnel."  FJ 

Sources:  Texas  Tribune,  httpi/lgritsfor- 
breakfast.  blogspot.  com,  www.  news-journal, 
com,  http: I Itexasjailproject.  org 
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Texas  Tough:  The  Rise  of  America’s  Prison  Empire,  by  Robert  Perkinson, 
Metropolitan  Books/Holt,  484  pp  (October  2010),  $20.00  paperback 


Why  did  middle-class  liberals, 
historically  in  the  forefront  of 
compassionate  social  reform,  allow, 
with  nary  a peep,  the  construction  of 
our  prison  colossus?  A new  book,  Texas 
Tough,  by  Robert  Perkinson,  helps  ex- 
plain why  liberals  not  only  went  along 
with  this  right-wing,  racist  project  - they 
embraced  it. 

To  obtain  a more  complete  answer, 
though,  to  this  important  political  ques- 
tion, Perkinson’s  book  ought  to  be  read 
together  with  another  excellent  volume, 
The  Prison  and  the  Gallows:  The  Politics  of 
Mass  Incarceration  in  America,  by  Marie 
Gottschalk,  published  in  2006  [available 
from  PLN  - see  page  54]. 

Both  books  give  some  credit  to  the 
usual  explanations  for  the  incarceration 
boom  of  the  last  35  years,  including 
sensational  news-media  crime  coverage 
seized  on  by  opportunistic  politicians  to 
extend  prison  sentences;  the  failed,  cyni- 
cal War  on  Drugs;  and  the  lobbying  of 
the  corporate,  union  and  bureaucratic 
prison-industrial  complex. 

Texas  Tough  contributes  another 
important  explanation:  how  the  white 
leadership  of  the  extremely  racially 
divided,  politically  conservative  South 
developed  an  unashamedly  racist,  bru- 
tal prison  policy  that  it  exported  to  the 
rest  of  the  country.  Texas,  which  devel- 
oped the  biggest  prison  system,  led  the 
way.  Between  1968  and  2005  its  prison 
budget  multiplied  from  $20  million  to 
$2.6  billion! 

Perkinson,  a University  of  Hawaii 
American  studies  professor,  goes  into 
the  whole  sorry  history  of  Texan  (and 
southern)  treatment  of  prisoners,  includ- 
ing the  19th  century  lease  of  convicts  to 
corporations  and  the  establishment  early 
in  the  next  century  of  state-run  planta- 
tions and  chain  gangs.  He  is  not  the  first 
to  note  that  southern  criminal  “justice” 
was  used  to  control  blacks  after  slavery 
was  abolished.  And  when  the  civil  rights 
revolution  abolished  blatant  apartheid, 
Jim  Crow  “moved  behind  bars.”  The 
20th  century  brought  more  formality  and 
bureaucracy  to  Texas  (and  other  states’) 
prisons,  but  these  and  technological  de- 
velopments also  brought  dehumanizing 
surveillance  and  control. 


Book  Review  by  Lance  Tapley 

“Texas  Tough”  Moves  North 

Beginning  in  the  1960s,  the  eleva- 
tion by  (often-southern)  conservatives 
of  the  crime-and-punishment  issue 
nationally  provided  the  opportunity  for 
the  “Texas  tough”  approach  to  move 
north.  In  the  backlash  to  the  Democratic 
Party-supported  civil  rights  movement. 
Republicans  took  over  the  South,  and 
they  expanded  their  strength  out  of  the 
South  in  reaction  to  inner-city  riots.  The 
eventual  result  for  penal  policy  was  a 
conservative  uber- triumph.  The  United 
States  today  incarcerates  at  five  times  the 
world  average,  at  a rate  four  times  greater 
than  30  years  ago;  we  have  5 percent  of  the 
world’s  population  and  25  percent  of  its 
prisoners  - over  2.3  million  human  beings 
behind  bars,  the  great  majority  African 
American  and  Hispanic. 

And,  beginning  with  President  Lyn- 
don Johnson,  Democratic  leaders  caved. 
These  civil  rights  supporters  were  afraid 
of  seeming  weak  on  crime  (as,  with  the 
Vietnam  War,  they  were  afraid  of  seem- 
ing weak  on  communism).  They  were 
especially  spineless  when  Richard  Nixon 
launched  the  War  on  Drugs. 

Some  outdid  the  Republicans.  In  Tex- 
as, Governor  Ann  Richards,  “a  champion 
of  feminism  and  civil  rights,”  built  more 
prison  housing  “than  anyone  before  her,” 
Perkinson  writes.  Liberal  governor  Mario 
Cuomo  “ended  up  fabricating  more  prison 
beds  than  all  of  New  York’s  previous 
governors  combined.”  With  his  tough-on- 
crime  stance,  Bill  Clinton  “more  than  any 
other  twentieth-century  president ...  built 
a prison  nation.”  Texas  toughness  even 
was  instituted  in  places  - like  my  home 
state,  Maine  - that  weren’t  terribly  racially 
divided  or  politically  conservative. 

Why  did  states  like  Maine  follow 
Texas’  lead?  It  had  to  be  more  compli- 
cated than  liberal  troops  falling  in  line 
behind  the  cowardice  and  opportunism 
of  their  leaders.  This  questioning  led  me 
to  The  Prison  and  the  Gallows.  It  adds 
exhaustively  researched  nuance  to  the 
explanation  of  liberal  behavior. 

Gottschalk,  a political  science  pro- 
fessor at  the  University  of  Pennsylvania, 
has  a chapter  entitled  “Not  the  Usual 
Suspects.”  Her  most  unusual  suspects: 


feminists.  Her  contribution  to  explaining 
the  prison  explosion  is  to  point  out  that 
the  intertwined  women’s  and  victims’ 
rights  movements  had  great  influence  on 
crime-and-punishment  policy.  Activists 
against  domestic  violence,  for  example, 
accepted  police  and  prison  as  the  solu- 
tions. The  right  wing  cheered  on  this  view, 
and  “the  women’s  movement  became  a 
vanguard  of  conservative  law-and-order 
politics.” 

Oppression  of  the  Poor 

These  otherwise  insightful  books, 
however,  skim  over  a major  point  neces- 
sary to  understand  the  origin  of  the  prison 
boom. 

Let’s  repeat  a question:  Why,  indeed, 
did  the  boom  happen  in  a place  like  Maine? 
And  it  did  happen.  Despite  having  among 
the  lowest  crime  and  incarceration  rates 
of  any  state,  Maine’s  prison  population 
has  expanded  enormously  over  the  past  30 
years  (and  its  prisons  meet  contemporary 
standards  of  brutality).  Yes,  the  state’s  vic- 
tims’ rights  movement  has  been  vengeful, 
but  misguided  feminism  hasn’t  been  impor- 
tant enough  in  the  state’s  recent  history  to 
provide  much  of  an  explanation. 

And  racism  doesn’t  provide  the  ex- 
planation. In  Maine  the  prisons  are  not 
dominated  by  people  of  color  for  the  sim- 
ple reason  that  Maine  is  the  whitest  state. 
In  Maine  and  some  other  rural  states, 
the  cells  are  dominated  by  unemployed, 
uneducated,  addicted,  frequently  mentally 
and  physically  unhealthy,  extremely  poor 
whites.  Why  did  Maine  choose  to  slam 
these  people  in  prison  for  such  lengthy  pe- 
riods - and  largely  for  nonviolent  crimes? 
A state  like  Maine  adopted  Texas  tough- 
ness because  it  was  a way  to  control  - to 
“disappear,”  one  might  even  say  - undesir- 
able, disorderly,  threatening  poor  people, 
whatever  their  color. 

While  blacks  and  Hispanics  make  up 
a great  number  of  the  very  poor  in  many 
states,  and  thus  they’re  the  ones  who  tend 
to  “get”  prison  in  those  states  - as  The 
Rich  Get  Richer  and  the  Poor  Get  Prison, 
by  Jeffrey  Reiman,  revealed  during  the 
beginning  phase  of  mass  incarceration  30 
years  ago  - the  composition  of  the  prison 
population  in  places  like  Maine  reveals 
the  lowest  common  denominator:  mass 
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imprisonment  is  oppression  of  the  unruly 
poor  of  all  colors. 

While  there’s  little  correlation  be- 
tween crime  and  incarceration  rates,  a 
huge  correlation  exists  between  crime  and 
punishment  and  poverty.  Perkinson  notes 
that  four  of  five  criminal  defendants  qual- 
ify as  indigent,  and  50  percent  of  prison 
inmates  are  functionally  illiterate. 

Ray  Luc  Levasseur,  who  spent  20 
years  behind  bars  for  radical  left-wing 
bombings  of  corporate  and  government 
offices,  calls  prisons  “concentration  camps 
for  poor  people,  especially  for  people  of 
color.”  He  gets  the  order  just  right. 

Let’s  peek  a little  more  behind  the 
curtain.  Everyone  will  agree  that  preven- 
tion is  a better  solution  to  the  problem  of 
crime  than  prison.  But  that  would  mean 
dealing  “with  the  whole  issue  of  poverty, 
which  we  don’t  like  to  talk  about,”  as 
Gladys  Carrion,  New  York’s  Commis- 
sioner of  Children  and  Family  Services, 
said  at  a John  Jay  College  of  Criminal 
Justice  crime  conference  I attended  last 
winter  in  Manhattan. 

And  we  don’t  like  to  talk  about  pov- 
erty because  then  we’d  have  to  talk  about 
the  rich  — as  in,  to  be  blunt,  redistribut- 
ing income.  The  controversy  over  Barack 
Obama’s  proposal  to  increase  slightly  the 
tax  rate  on  the  very  rich  (letting  the  Bush 
tax  cuts  expire)  shows  how  difficult  this 
discussion  is  to  have.  The  Obama  proposal 
is  an  iffy  proposition  politically  even  when 
taxes  on  the  rich  have  been  lowered  for  50 
years,  even  when  the  rich  have  gobbled  up 
almost  all  the  country’s  increase  in  wealth 
for  30  years,  even  after  the  billionaires  on 
Wall  Street  brought  much  of  the  globe  to 


its  financial  knees  with  the  biggest  finan- 
cial crisis  and  recession  since  the  Great 
Depression.  Despite  the  present  chatter 
about  prison  reform,  the  future  may  not 
be  bright  for  prisoners  because  it  doesn’t 
look  bright  for  poor  people. 

Of  course,  we  could  immediately  be 
less  severe  in  sentencing  people  and,  in 
prison,  give  inmates  education  instead  of 
brutality  [Ed.  Note : Or  instead  of  simply 
warehousing  prisoners  for  years  or  de- 
cades]. But  it  may  be  that  for  big  change  to 
occur,  liberals  will  have  to  demand  better 
from  our  politicians  on  economic  as  well 
as  corrections  policy. 

This  doesn’t  just  mean  welfare;  it  also 
means  jobs  for  working-class  people.  But 
with  the  rise  in  importance  of  social  issues 
to  liberals  (Gottschalk  discusses  a few  of 
them  connected  to  women’s  rights),  and 
the  decline  of  unions  within  the  Demo- 
cratic coalition,  middle-class  liberals  have 
been  disconnected  from  the  working  class. 
And  especially  disconnected  from  the 
very  poor,  the  underclass,  which  has  been 
beaten  down  so  much  it  looks  extremely 
alien  and  unpleasant  to  many  liberals.  It’s 
hard  for  them  even  to  see  this  class  with  so 
many  of  its  members  in  prison. 

Gottschalk  writes  about  the  prison 
monster  that  many  Americans  “choose 
not  to  notice.”  So  too  with  poverty. 

What  They  Also  Missed 

No  book  can  hit  every  base.  But  let’s 
just  mention  a couple  of  other  important 
elements  in  the  construction  of  our  prison 
nation: 

• America  kennels  at  least  36,000 
mostly  nonviolent  and  mentally  ill  people 


in  solitary-confinement  prisons  called 
supermaxes,  even  though  isolation  is 
medically  certified  to  drive  humans  to 
often-suicidal  insanity.  Built  over  the  past 
25  years,  this  is  a gulag  of  mass  torture. 

• Related  to  the  supermax  craze  and 
very  much  an  engine  of  poverty,  the  “de- 
institutionalization” of  mentally  ill  people 
without  adequate  community  care  has  fed 
the  prisons.  In  a New  York  Times  op-ed 
in  2007,  law  professor  Bernard  Harcourt 
wrote,  “Over  the  past  40  years,  the  United 
States  dismantled  a colossal  mental  health 
complex  and  rebuilt  - bed  by  bed  - an 
enormous  prison.” 

Lance  Tapley  is  an  investigative  reporter 
based  in  Maine.  A version  of  this  review 
first  appeared  in  the  Portland  Phoenix.  Pie 
wrote  the  chapter  on  supermcix  prisons  in 
“The  United  States  and  Torture:  Interroga- 
tion, Incarceration,  and  Abuse,”  edited  by 
Marjorie  Cohn  and  published  by  New  York 
University  Press  ( 2011 ) 
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Federal  Bureau  of  Prisons  Director  Retires  in  Wake  of  DUI  Arrest 


It  is  a familiar  pattern  for  many  prom- 
inent public  officials.  Get  caught 
breaking  the  law,  express  remorse  for 
your  actions,  and  then  tender  your  resig- 
nation. But  make  sure  to  claim  that  your 
resignation  had  nothing  to  do  with  your 
wrongdoing. 

That  is  what  happened  with  Harley  G. 
Lappin,  55,  the  recently-former  director 
of  the  federal  Bureau  of  Prisons  (BOP). 

On  February  26,  2011,  at  3:59  a.m., 
Lappin  was  pulled  over  for  DUI  by  the 
Anne  Arundel  County  Police  Department 
in  Maryland.  Lappin  was  less  than  a mile 
from  his  house  in  Annapolis,  Maryland 
when  he  was  stopped.  According  to  a 
police  report,  his  eyes  were  bloodshot, 
he  had  slurred  speech  and  alcohol  on  his 
breath,  and  he  failed  sobriety  tests. 

In  addition  to  being  charged  with  DUI, 
Lappin  was  charged  with  reckless  driving, 
negligent  driving  and  failing  to  obey  the 
instructions  of  a traffic-control  device. 

Approximately  a month  later,  Lappin 
informed  the  BOP  that  he  was  retiring. 
In  a memo  sent  to  all  BOP  employees,  he 
expressed  remorse  for  his  actions. 

“I  recently  allowed  a lapse  in  my 
judgment  to  occur,  giving  rise  to  poten- 
tial embarrassment  to  the  agency,  the 
Department  of  Justice,  and  my  position 
of  Director.  I was  arrested  for  driving 
under  the  influence,”  Lappin  said.  “It  is 
with  great  humility  that  I offer  my  sincere 
apology  to  each  and  every  one  of  you  for 
failing  to  lead  by  example.” 

Despite  the  timing  of  Lappin’s  resigna- 
tion, BOP  spokesperson  Traci  Billingsley 
insisted  that  Lappin’s  decision  to  retire  had 
nothing  to  do  with  his  DUI  arrest. 

Attorney  General  Eric  Holder  ex- 
pressed his  support  for  Lappin  despite  the 
arrest.  Holder  said  Lappin  had  served  with 
great  integrity  and  professionalism  over  his 
long  career  with  the  BOP,  and  indicated  that 
Lappin  had  provided  “invaluable  insights” 
on  ways  to  improve  prisoner  rehabilitation 
and  address  prison  overcrowding. 

Lappin  was  appointed  director  of  the 
BOP  in  2003  by  then-Attorney  General 
John  Ashcroft.  Lappin’s  promotion  at  the 
time  was  largely  seen  as  a reward  for  his 
handling  of  the  execution  of  Timothy 
McVeigh,  the  convicted  bomber  of  the 
Alfred  P.  Murrah  federal  building  in  Okla- 
homa City,  Oklahoma.  Lappin  was  warden 
at  the  federal  death  row  unit  in  Terre  Haute, 
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by  Brandon  Sample 

Indiana  when  McVeigh  was  executed. 

Lappin  had  worked  for  the  BOP  for  26 
years,  starting  in  1985  as  a case  manager 
at  the  Federal  Correctional  Institution  in 
Texarkana,  Texas.  His  retirement  was  eflec- 


Massachusetts  has  a relatively  low 
state  prison  population,  with  ap- 
proximately 11,000  prisoners.  Yet  its 
annual  prisoner  suicide  rate  has  topped  an 
alarming  71  suicides  per  100,000  prison- 
ers - more  than  four  times  the  national 
average  of  16  per  100,000  as  reported  by 
the  U.S.  Department  of  Justice,  Bureau 
of  Justice  Statistics. 

Last  July,  Massachusetts  prison  of- 
ficials logged  their  eighth  suicide  in  2010, 
matching  the  state’s  highest  annual  total 
in  the  past  14  years,  according  to  Mas- 
sachusetts Department  of  Corrections 
(DOC)  statistics. 

“The  number  of  completed  suicides  is 
always  the  tip  of  the  iceberg,”  stated  Rick 
Glassman,  litigation  director  for  the  Disabil- 
ity Law  Center  of  Massachusetts.  “What  lies 
beneath  it  is  the  number  of  suicide  attempts 
and  self-injurious  behavior.” 

“To  hear  that  so  many  people  have 
committed  suicide,  it  boggles  my  mind,”  said 
Antonia  Chasse,  whose  brother,  Ramon 
DeJesus,  58,  became  the  sixth  suicide  in  the 
Massachusetts  DOC  last  year,  on  June  2, 
2010.  “This  is  a place  where  individuals  are 
being  watched  24  hours  a day,”  she  noted. 

The  state’s  seventh  prisoner  suicide  oc- 
curred three  weeks  later  on  June  23,  when 
Sean  Noonan,  27,  was  found  hanging  in  his 
cell  at  the  Souza-Baranowski  Correctional 
Center.  Beyond  the  eight  successful  suicides 
in  2010,  there  were  more  than  40  attempted 
suicides  by  prisoners. 

Sadly,  this  is  not  a new  problem  for 
Massachusetts  prison  officials.  Seven  pris- 
oner suicides  in  2007  prompted  an  extensive 
investigation  by  the  Boston  Globe,  which 
described  “deepening  mental  illness  and  mis- 
ery behind  the  walls  of  the  state’s  prisons.” 
Investigators  found  “numerous  problems, 
including  botched  background  screenings 
on  suicidal  inmates,  missing  mental  health 
records,  and  skipped  security  rounds”  by 
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tive  May  7, 201 1 , and  a court  hearing  in  his 
DUI  case  is  scheduled  for  June  16.  P 

Sources:  www.mainjustice.com,  http:  1 1 
daily  caller,  com,  www.  bop.  gov 


guards,  according  to  the  Globe. 

Prison  officials  responded  to  the 
Globe’s  investigation  by  hiring  Lindsay 
M.  Hayes,  a nationally-recognized  sui- 
cide prevention  expert,  to  study  the  2007 
suicides.  He  issued  a 63-page  report  that 
found  serious  deficiencies  in  the  way  the 
DOC  handled  suicidal  prisoners.  [See: 
PLN,  April  2009,  p.34]. 

For  example,  suicidal  prisoners  were 
isolated  in  barren  cells,  wearing  only  a 
gown,  stripped  of  all  personal  property 
such  as  books,  mail,  family  photographs 
and  toiletries,  and  deprived  of  visits  and 
other  basic  privileges.  Hayes  recom- 
mended that  the  DOC  end  those  practices, 
warning  that  they  “exacerbate  a sense  of 
isolation  and  discourage  some  inmates 
from  reporting  suicidal  feelings.” 

Prison  officials  vowed  to  comply  with 
all  29  of  Hayes’  recommendations,  and  no 
Massachusetts  state  prisoners  committed 
suicide  in  2008.  However,  the  Globe  found 
that  the  DOC  never  actually  implemented 
many  of  Hayes’  suggestions,  and  prisoner 
suicides  spiked  again  with  five  in  2009  and 
eight  in  2010. 

The  philosophical  shift  underlying  the 
recent  increase  in  suicides  is  evident  in  the 
state’s  response  to  a federal  lawsuit  filed  in 
March  2007  by  the  Disability  Law  Center 
of  Massachusetts,  a non-profit  advocacy 
group  for  people  with  mental  illness  and 
other  disabilities.  The  suit  alleged  that 
hundreds  of  mentally  ill  prisoners  were 
segregated  23  hours  a day,  which  is  com- 
monly known  to  exacerbate  mental  illness 
and  cause  prisoners  to  decompensate  to 
the  point  that  they  engage  in  self-mutila- 
tion or  attempt  suicide. 

In  November  2008,  then-DOC  commis- 
sioner Harold  W Clarke  told  the  Globe  he 
expected  the  suit  would  soon  be  settled,  with 
the  announcement  of  plans  to  build  maxi- 
mum-security  residential  treatment  units  for 
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mentally  ill  prisoners.  A year  later,  however, 
DOC  lawyers  revealed  that  Massachusetts 
Governor  Deval  Patrick  had  scrubbed  those 
plans  due  to  the  state’s  budget  crisis. 

In  August  2010,  the  district  court 
ordered  the  University  of  Massachusetts 
Correctional  Health  Program,  which 
formerly  provided  mental  health  care  to 
prisoners  but  was  not  a defendant  in  the  suit, 
to  turn  over  treatment  records  for  about  25 
prisoners  who  had  committed  or  attempted 
to  commit  suicide  while  held  in  segregation 
from  2005  to  2007.  The  case  continues  to 
drag  on.  See:  Disability  Law  Center,  Inc.  v. 
Massachusetts  DOC , U.S.D.C.  (D.  Mass.), 
Case  No.  l:07-cv-10463-MLW 

There  is  also  an  apparent  correla- 
tion between  the  spike  in  suicides  and 
economic-driven  layoffs  of  prison  mental 
health  staff,  plus  the  elimination  of  prison 
substance  abuse  and  mental  health  treat- 
ment programs  due  to  budget  cuts. 

Another  troubling  reason  for  the  state’s 
high  prisoner  suicide  rate  is  the  fact  that 
few  lawmakers  care  about  what  happens 
in  prisons,  admitted  state  Representative 
and  psychiatric  nurse  Kay  Khan.  Every 
legislative  session  for  1 5 years,  Khan  has 
sponsored  a bill  to  appoint  a permanent 
panel  to  review  prison  issues  and  recom- 


mend improvements.  The  bill  has  died  each 
session,  largely  due  to  opposition  from  the 
state’s  powerful  prison  guards’  union. 

Whatever  the  reason,  DOC  officials 
undeniably  failed  to  heed  the  advice  they 
paid  Hayes  for  in  2007,  with  needlessly 
deadly  results.  “There’s  a lack  of  vigilance 
and  compliance  with  Hayes’  recommen- 
dations,” said  Leslie  Walker,  executive 
director  of  Boston-based  Prisoner’s  Legal 
Services.  Walker  called  the  problem  “an 
epidemic,  a crisis”  within  the  DOC  in  a 
letter  to  Commissioner  Clarke. 

“When  the  [suicide]  numbers  got  close 
to  this  level  [in  2007],  there  was  a very  large 
and  appropriate  reaction  from  the  DOC  to 
remedy  a wrong.  They  contracted  with  a 
national  suicide  prevention  expert  before 
the  numbers  got  this  high,”  Walker  noted. 
“What  I don’t  see  this  time  is  the  reaction 
...  I don’t  see  any  outrage.” 

DOC  spokeswoman  Diane  Wiffin 
claimed,  however,  that  suicide  prevention 
was  a top  priority  and  the  DOC  had  “made 
significant  investments  to  protect  the  pris- 
oners in  [its]  care.”  Wiffin  touted  the  DOC’s 
recently-implemented  suicide  prevention 
program,  which  includes  circulating  pam- 
phlets in  prison  common  areas  to  teach 
staff  how  to  recognize  suicidal  behavior. 


She  also  reported  that  the  DOC  had  re- 
hired Hayes  to  study  the  2010  suicides. 

Hayes  said  the  recent  increase  in  pris- 
oner suicides  was  disturbing.  “I  think  it 
would  be  very  accurate  to  say  that  the  trend 
is  upward,”  he  noted.  “I  would  hope  that 
the  department  is  very  concerned  about 
that  and  that  they’re  looking  at  it.” 

Not  everyone  thinks  suicide  prevention 
is  a good  idea,  though.  Some  of  the  people 
posting  on  www.masscops.com  - an  online 
forum  that  describes  itself  as  the  “Mas- 
sachusetts Law  Enforcement  Network” 
- spoke  in  favor  of  more  prisoner  suicides. 

“Do  they  actually  think  good  people 
give  a shit  that  these  assholes  killed  them- 
selves. Good,  less  $$  to  spend  on  them,” 
posted  masscops.com  member  OutOf- 
ManyOne  following  the  Globe  report  in 
2007.  “Prison  suicides  being  a problem?  I 
think  prison  suicide  is  a creative  solution. 
The  DOC  should  offer  rope  and  instruc- 
tions at  the  prison  canteen,”  added  Killjoy, 
another  site  member. 

As  this  issue  of  PLN  goes  to  press, 
the  Massachusetts  DOC  has  experienced 
no  prisoner  suicides  in  2011. 

Sources:  Boston  Globe,  www.crimina.ljus- 
tice.  change,  org,  www.  mass  cops,  com 
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Practice  of  Jailing  Parents  Who  Owe 
Child  Support  Raises  Questions,  Concerns 


Statistics  from  fiscal  year  2009-2010 
indicate  that  parents  living  in  the  San 
Antonio,  Texas  area  who  fail  to  pay  child 
support  run  a greater  risk  - five  times 
greater  - of  being  jailed  than  deadbeat  par- 
ents in  other  large  Texas  counties.  The  same 
statistics  show  that  this  practice  does  not 
significantly  increase  the  amount  of  child 
support  arrears  collected  by  the  courts. 

Bexar  County  has  a system  for  col- 
lecting overdue  child  support  that  consists 
of  two  special  child  support  courts  run  by 
associate  judges  who  are  hired  by  elected 
district  court  judges.  Associate  Judge 
James  Rausch  admits  to  having  a strict 
approach  to  enforcing  child  support,  and 
blames  the  increasing  number  of  parents 
failing  to  pay  their  child  support  obliga- 
tions on  society  in  general. 

“The  intact  family  is  disappearing,”  he 
said.  “There  are  good  fathers  out  there,  but 
the  numbers  are  going  in  the  wrong  direc- 
tion. This  court  takes  a very  firm,  tough 
approach  to  fathers  and  mothers  who  don’t 
pay  child  support.  I feel  very  comfortable 
and  confident  we’re  handling  it  the  right 
way.”  Rausch  serves  on  the  National  Judi- 
cial Child  Support  Task  Force. 

But  the  “right  way”  is  exacerbating 
already  serious  overcrowding  in  Bexar 
County’s  jail  system  and  costing  county 
taxpayers  around  $2.7  million  a year  - the 
cost  of  imprisoning  deadbeat  parents,  cal- 
culated at  $60  per  day  of  incarceration. 

According  to  data  compiled  by  the 
Texas  Attorney  General’s  Office,  Bexar 
County  had  107,360  open  cases  involving 
overdue  child  support  in  2009.  The  county 
locked  up  1,013  of  those  deadbeat  parents 
- more  than  the  number  incarcerated  by 
Dallas,  Tarrant,  Harris  and  Travis  coun- 
ties combined  - and  collected  $262  million 
in  child  support  owed. 

By  contrast,  Dallas  County  had 
111,628  open  cases,  jailed  160  deadbeat 
parents  and  collected  $264  million  in 
overdue  child  support.  Harris  County  had 
181,628  open  cases,  jailed  161  deadbeat 
parents  and  collected  $470  million  in  child 
support  arrears. 

So  why  does  Bexar  County  spend 
millions  of  tax  dollars  to  lock  up  parents 
delinquent  on  child  support  when  other 
counties  are  just  as  successful  without 
such  excessive  incarceration? 


by  Matt  Clarke 

“We’re  tough  - very  tough,”  said 
Rausch.  “My  bedrock  philosophy  is,  if 
you’re  going  to  bring  a child  into  the 
world,  you  have  to  support  that  child.  The 
court  system  is  the  only  entity  that  can 
enforce  that.  If  you  place  significance  on 
a parent’s  obligation  to  support  the  child, 
I don’t  see  where  there  can  be  any  other 
approach.” 

But  other  Texas  counties  approach 
incarcerating  deadbeat  parents  differently, 
without  relying  on  so  much  jail  time. 

“I  guess  it’s  a carrot-stick  approach,” 
stated  Dallas  County  child  support  court 
judge  George  Collins.  “When  you  can’t 
seem  to  encourage  them  anymore,  [then] 
you  lock  them  up.” 

Lisa  Dossmann  worked  for  the  Texas 
Attorney  General’s  child  support  office  in 
Dallas  County  before  moving  to  Bexar 
County  a decade  ago  and  eventually  go- 
ing into  private  practice.  She  was  initially 
shocked  at  the  willingness  of  Bexar  Coun- 
ty judges  to  jail  deadbeat  parents. 

“I  was  stunned,”  said  Dossmann.  “In 
Dallas,  they  gave  them  a lot  more  time  to 
come  up  with  the  money.”  Nonetheless, 
she  supports  Bexar  County’s  system. 

“I  think  it’s  a fair  approach,”  Dos- 
smann stated.  “If  the  client  comes  up 
with  some  kind  of  lump  sum,  even  if  it’s 
a low  amount,  the  judge  isn’t  going  to 
incarcerate  them.” 

Of  course  this  ignores  the  fact  that, 
especially  in  difficult  economic  times, 
many  people  are  struggling  to  support 
themselves  and  may  simply  be  unable  to 
pay  child  support.  In  those  cases,  jailing 
the  parent  may  coerce  other  family  mem- 
bers into  paying  the  child  support  owed, 
but  is  that  really  the  proper  approach  to 
getting  a parent  to  act  responsibly?  And  in 
addition  to  fueling  the  overcrowding  prob- 
lem in  the  county’s  jail  system,  what  effect 
does  incarceration  have  on  the  parent? 

“It  doesn’t  add  up,”  said  Bexar  Coun- 
ty Judge  Nelson  Wolff,  pointing  out  that  a 
jailed  deadbeat  parent  is  unable  to  work  or 
seek  employment.  “It’s  counterproductive 
to  me,  and  it  just  doesn’t  make  a lot  of 
sense.  Obviously,  all  of  the  other  counties 
have  come  to  the  same  conclusion  except 
for  us....  You’re  putting  them  in  with  the 
criminal  element....  Jail  should  be  for  the 
protection  of  the  public.” 


But  district  judges,  not  the  county 
judge,  hire  the  child  support  court  judges, 
so  Wolff  cannot  change  the  practice. 
Senior  state  district  judge  David  Peeples 
oversees  the  child  support  courts  in  Bexar 
County,  and  believes  the  prospect  of  going 
to  jail  is  a positive  influence. 

“You  need  the  possibility  of  going 
to  jail  hanging  in  the  background”  to  get 
parents  to  pay  child  support,  especially 
in  light  of  Bexar  County’s  large,  low- 
income  population,  according  to  Peeples. 
He  admitted  that  he  knew  Bexar  County 
incarcerated  a larger  percentage  of  its 
deadbeat  parents,  but  didn’t  realize  to 
what  extent. 

Bexar  County  child  support  court 
judge  Delia  Carian  challenged  whether  the 
Attorney  General’s  statistics  were  correct. 
“I’ve  got  to  believe  they’re  just  counting 
it  different,”  said  Carian,  saying  she  knew 
that  she  and  Judge  Rausch  were  tough,  but 
didn’t  believe  that  such  a tough  approach 
was  unusual. 

The  Texas  Attorney  General’s  Of- 
fice said  it  found  no  discrepancies  in  the 
reporting  methods  of  the  various  counties 
in  regard  to  child  support  cases. 

Rausch  noted  that  most  deadbeat 
parents  only  stay  in  jail  a few  days  and 
that  the  most  hopeless  cases  are  released 
after  a few  weeks  at  most.  Then  they  are 
brought  back  to  court  a few  months  later 
to  see  if  the  jail  stay  changed  their  attitude. 
However,  during  two  days  in  June  2010, 
Rausch  released  48  parents  who  had  been 
in  jail  for  failing  to  pay  child  support.  Only 
five  had  paid  the  amount  demanded  by 
the  court. 

Can  a 10%  success  rate  justify  incar- 
cerating so  many  child  support  debtors? 
Or  is  this  just  another  case  of  being  tough 
instead  of  smart  in  the  use  of  incar- 
ceration? Those  are  questions  that  other 
jurisdictions  may  want  to  consider,  too. 
Such  as  Georgia. 

“In  this  country,  we  don’t  put  people 
in  jail  just  because  they’re  poor,”  said  Sarah 
Geraghty,  an  attorney  with  the  Atlanta- 
based  Southern  Center  for  Human  Rights, 
in  reference  to  hundreds  of  parents  serving 
jail  time  in  Georgia  for  failure  to  pay  child 
support.  More  accurately,  she  meant  that 
we  shouldn’t  put  people  in  jail  just  because 
they’re  poor  - including  those  unable  to  pay 
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child  support  - but  we  do.  [See,  e.g.:  PLN, 
May  2010,  p.40;  April  2010,  p.  8,  see  also  p. 
26  of  this  issue]. 

“There  are  a lot  of  kids  out  there  with 
parents  who  just  don’t  pay,  and  for  every 
dollar  they’re  not  paying  someone  else 
has  to  pay,”  said  former  Georgia  Supreme 
Court  chief  justice  Leah  Ward  Sears.  She 
echoed  Geraghty’s  concerns,  though, 
noting  that  “We  don’t  believe  in  debtor’s 
prisons  in  this  country,  and  that’s  what 
we’re  doing  here  in  some  cases.” 

While  some  parents  can  - and  do  - 
pay  their  court-ordered  child  support  to 
avoid  jail  time,  others  can’t  - and  therefore 
don’t  - and  end  up  serving  time  as  a result. 
“The  people  we  see  in  jail  are  not  wealthy 
‘deadbeat’  dads,”  Geraghty  observed. 
“They  are  often  working  people  who  have 
lost  jobs  and  become  totally  indigent.” 

The  issue  of  jailing  deadbeat  parents 
recently  reached  the  U.S.  Supreme  Court, 
which  heard  oral  arguments  in  Turner  v. 
Rogers,  Docket  No.  10-10,  on  March  23, 
2011.  One  of  the  questions  before  the 
Court  is  whether  an  indigent  defendant 
has  a right  to  appointed  counsel  during  a 
civil  contempt  hearing  that  can  result  in 
imprisonment.  The  Supreme  Court  will 
consider  whether  civil  contempt,  which 


uses  incarceration  to  enforce  compliance 
with  court  orders,  is  equivalent  to  the  pu- 
nitive incarceration  imposed  for  criminal 
contempt. 

In  Turner  v.  Rogers,  a South  Carolina 
court  found  Michael  D.  Turner  in  civil 
contempt  for  failure  to  pay  about  $6,000 
in  back  child  support.  He  appeared  at  a 
show  cause  hearing  but  was  not  repre- 
sented by  an  attorney;  he  said  he  could  not 
pay  his  child  support  due  to  unemploy- 
ment, incarceration,  substance  abuse  and 
a back  injury.  The  trial  court  found  him  in 
contempt  and  he  spent  a year  in  jail. 

South  Carolina’s  Supreme  Court  af- 
firmed on  appeal,  finding  that  Turner  was 
not  entitled  to  counsel  in  a civil  contempt 
case,  and  rejecting  his  Sixth  Amendment 
and  due  process  challenges.  Five  states, 
including  South  Carolina  and  Geor- 
gia, do  not  provide 
representation  to 
defendants  in  child 
support  cases  who 
may  face  jail  time. 

A decision  by 
the  U.S.  Supreme 
Court  is  pending. 

If  the  Court  finds 
that  parents  must  be 


afforded  counsel  when  they  face  civil  con- 
tempt that  may  result  in  incarceration,  the 
additional  expense  of  providing  attorneys 
to  deadbeat  parents  may  make  trial-level 
courts  reconsider  routinely  jailing  child 
support  debtors. 

Regardless  of  the  Supreme  Court’s 
decision,  changes  are  needed  to  ensure  that 
people  who  can’t  pay  their  child  support 
obligations  are  not  incarcerated  simply 
because  they’re  poor.  After  all,  how  can 
parents  work,  find  a job  or  otherwise  gen- 
erate income  to  pay  the  child  support  they 
owe  if  they  are  sitting  in  a jail  cell?  P 

Sources:  San  Antonio  Express-News, 
Atlanta  Journal-Constitution,  www.fen- 
tonslaw.com,  National  Child  Support 
Enforcement  Association,  Rome  News- 
Tribune 
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Report  Documents  Scope  of  Prosecutorial  Misconduct  in  California 


In  October  2010,  the  Northern  Califor- 
nia Innocence  Project  (NCIP)  of  the 
Santa  Clara  University  School  of  Law 
published  a study  regarding  the  extent  of 
prosecutorial  misconduct  in  California. 
The  study  explores  the  ways  in  which 
the  criminal  justice  system  identifies  and 
addresses  the  problem  of  misconduct 
by  prosecutors,  as  well  as  its  costs  and 
consequences. 

The  authors,  Santa  Clara  University 
School  of  Law  Professor  Kathleen  Ridolfi, 
who  is  the  NCIP’s  executive  director  and 
a former  Commissioner  on  the  California 
Commission  on  the  Fair  Administration 
of  Justice,  and  Maurice  Possley,  a Pulitzer 
Prize-winning  criminal  justice  journalist 
and  NCIP  Visiting  Research  Fellow,  make 
a number  of  thoughtful  recommendations 
in  the  hope  that  their  comprehensive  study 
will  serve  as  a catalyst  for  reform  and  lead 
to  a reduction  in  the  volume  of  prosecuto- 
rial misconduct. 

Noting  the  dual  role  of  prosecutors  as 
advocates  in  seeking  convictions  of  those 
they  believe  guilty  of  crimes  on  the  one 
hand,  and  as  “ministers  of  justice”  on  the 
other  hand,  Ridolfi  and  Possley  make  the 
case  that  while  the  majority  of  prosecu- 
tors successfully  balance  their  obligations 
under  those  dual  roles,  some  allow  their 
advocacy  role  to  prevail  to  the  extent  that 
they  are  willing  to  use  deceptive  and  unfair 
tactics  to  secure  convictions. 

The  authors  begin  with  the  stirring 
words  of  the  U.S.  Supreme  Court,  which, 
in  reversing  a conviction  due  to  prosecu- 
torial misconduct,  observed  75  years  ago 
that  the  prosecutor  “is  the  representative 
...  of  a sovereignty  whose  ...  interest  in  a 
criminal  prosecution  is  not  that  it  shall 
win  a case,  but  that  justice  shall  be  done.” 
Thus,  while  a prosecutor  “may  strike  hard 
blows,”  the  High  Court  admonished  that 
“he  is  not  at  liberty  to  strike  foul  ones.” 
That  is  because,  as  a nation,  we  have  tradi- 
tionally espoused  the  view  that  it  is  better, 
on  balance,  for  the  guilty  to  go  free  than 
for  the  innocent  to  be  convicted.  However, 
what  actually  occurs  in  our  justice  system 
may  be  contrary  to  this  traditional  view  - 
at  least  in  California. 

Ridolfi  and  Possley  reviewed  more 
than  4,000  state  and  federal  appellate 
rulings  involving  allegations  of  prosecu- 
torial misconduct,  as  well  as  scores  of 
media  reports  and  trial  court  decisions. 
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by  Mike  Brodheim 

covering  a time  period  from  1997  through 

2009.  Although  not  explicitly  stated  in 
their  report,  presumably  one  of  the  cases 
reviewed  by  the  authors  was  that  of  An- 
toine Goff,  who  sits  on  NCIP’s  Advisory 
Board.  Goff,  along  with  co-defendant 
John  Tennison,  spent  14  year  in  prison  for 
a first-degree  murder  he  did  not  commit 
after  San  Francisco  police  investigators  al- 
legedly manufactured  false  testimony  and 
withheld  exculpatory  evidence,  including 
the  confession  of  the  likely  killer. 

In  a published  opinion,  the  Ninth 
Circuit  affirmed  the  district  court  in 
Goff’s  case,  which  had  held,  among 
other  things,  that  the  prosecutor  has  an 
ongoing  duty  to  ensure  that  a defendant 
receives  exculpatory  evidence  that  comes 
to  light  post-conviction.  Goff  and  Ten- 
nison received  a combined  $7.5  million 
in  post-release  settlements  with  the  City 
and  County  of  San  Francisco  for  their 
wrongful  convictions.  [See:  PLN,  July 

2010,  p.26], 

Ridolfi  and  Possley  found  that  in 
about  3,000  of  the  4,000  cases  reviewed, 
the  courts  rejected  allegations  of  prosecu- 
torial misconduct.  In  another  282  cases, 
the  courts  did  not  determine  whether  pros- 
ecutors’ actions  were  improper,  finding  in 
204  of  those  cases  that  in  any  event  the  tri- 
als were  fair  and  in  the  remaining  78  cases 
that  the  claim  was  waived  because  defense 
counsel  had  failed  to  make  a timely  or 
proper  objection  at  trial  sufficient  to  pre- 
serve the  matter  for  appellate  review. 

The  authors  identified  707  cases  in 
which  the  courts  held  that  prosecutorial 
misconduct  had  occurred.  They  point 
out  that  this  number  - which  averages 
about  one  such  case  every  week  over  the 
time  period  examined  - undoubtedly 
underestimates  the  actual  number  of 
cases  (because,  for  example,  the  failure 
to  disclose  exculpatory  evidence  is  not 
discovered  or,  due  to  lack  of  resources 
or  ineffective  counsel,  misconduct  is  not 
raised  as  an  issue  on  appeal). 

Of  the  707  cases  where  courts  found 
prosecutorial  misconduct,  in  the  vast 
majority  (548),  the  courts  held  that  the 
misconduct  constituted  harmless  error; 
that  is,  the  misconduct  did  not  undermine 
the  fairness  of  the  trial.  In  the  remaining 
159  cases  (just  over  20  percent  of  the  707 
cases),  the  courts  found  that  the  prosecu- 
torial misconduct  was  harmful. 


The  misconduct  was  of  two  general 
types  - improper  witness  examination  and 
improper  argument  - and  fell  into  several 
categories:  eliciting  inadmissible  evidence 
in  witness  examination,  vouching  for  a 
witness’  truthfulness,  testifying  for  an 
absent  witness,  misstating  the  law,  arguing 
facts  not  in  evidence,  mischaracterizing 
evidence,  shifting  the  burden  of  proof,  im- 
pugning the  defense,  arguing  inconsistent 
theories  of  prosecution,  appealing  to  reli- 
gious authority,  offering  personal  opinion, 
engaging  in  discriminatory  jury  selection, 
intimidating  a witness,  violating  a defen- 
dant’s Fifth  Amendment  right  to  remain 
silent,  presenting  false  evidence,  and  failing 
to  disclose  exculpatory  evidence. 

The  authors  were  able  to  identify  600 
of  the  prosecutors  in  the  707  cases  where 
misconduct  was  found  to  have  occurred, 
whether  it  was  determined  to  be  harm- 
less or  not.  Of  those  600,  67  committed 
misconduct  more  than  once,  three  com- 
mitted misconduct  four  times,  and  two 
did  so  five  times.  Yet  despite  a require- 
ment that  courts  report  misconduct  to 
the  state  bar  when  there  is  a reversal  or 
modification  of  a judgment  as  a result  of 
attorney  misconduct,  only  six  prosecutors 
were  in  fact  disciplined  - all  since  2005  - 
for  conduct  arising  in  the  handling  of  a 
criminal  case. 

In  contrast,  the  state  bar  was  not 
reluctant  to  discipline  non-prosecutors, 
including  criminal  defense  attorneys.  The 
failure  to  publicly  discipline  prosecutors, 
the  authors  argue,  “sends  a message  that 
prosecutors  can  commit  misconduct  with 
impunity.  Prosecutors,  in  effect,  know 
they  can  commit  misconduct  to  obtain 
convictions.” 

With  many  examples,  Ridolfi  and 
Possley  illustrate  the  important  point 
that  the  egregiousness  of  a prosecutor’s 
misconduct  does  not  determine  the  harm- 
fulness of  the  error.  Indeed,  since  under 
the  appellate  courts’  review  the  result  de- 
pends on  an  analysis  of  the  overall  trial, 
the  misconduct  in  harmless  error  cases  can 
be  just  as  egregious  as  that  in  cases  where 
the  error  was  found  to  be  harmful.  Thus, 
very  serious  misconduct  can  be  deemed 
harmless. 

The  authors  delineate  the  costs  and 
consequences  of  prosecutorial  misconduct 
in  financial,  emotional,  psychological  and 
societal  terms.  Most  obvious  - and  most 
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harmful  - are  the  consequences  when  in- 
nocent defendants  are  wrongly  convicted 
(and  the  true  perpetrators  thus  remain  free 
to  commit  additional  crimes).  Further, 
taxpayers  are  forced  to  bear  the  costs  of 
protracted  criminal  and  civil  litigation, 
plus  the  costs  of  wrongful  incarceration, 
while  crime  victims  and  their  families  suf- 
fer emotionally  by  having  to  relive  their 
pain  in  wrongful  conviction  cases.  No  less 
critically,  prosecutorial  misconduct  erodes 
public  trust  and  confidence  in  the  criminal 
justice  system  itself. 

The  authors  make  a series  of 
recommendations,  including,  most  contro- 
versially, 1 ) the  reporting  of  all  egregious 
prosecutorial  misconduct,  regardless  of 
whether  it  is  deemed  harmless  by  the 
courts;  2)  identifying  (in  appellate  opin- 


ions) the  full  names  of  prosecutors  found 
to  have  committed  misconduct;  and  3) 
replacing  prosecutors’  current  absolute 
immunity  from  civil  liability  with  a form 
of  qualified  immunity. 

This  report  provides  a much-needed 
examination  of  the  scope  of  prosecutorial 
misconduct,  the  consequences  of  such 
misconduct,  and  remedies  that  need  to 
be  pursued  to  reduce  future  incidences 
of  prosecutorial  misconduct.  Prosecu- 
tors, defense  counsel,  judges  and  criminal 
justice  watchdog  groups  should  take  heed 
of  the  report’s  findings,  and  similar  studies 
should  be  conducted  in  other  jurisdic- 
tions. See;  Preventable  Error. : A Report  on 
Prosecutorial  Misconduct  in  California 
1997-2009  (NCIP,  October  2010).  The 
report  is  available  on  PLN’s  website.  P 


California  Jury  Awards  Native 
American  Prisoner  $150  on 
Due  Process  Property  Claim 


Afederaljury  awarded  $150  in  damages 
to  California  prisoner  Gregory  L. 
Rhoades,  a Native  American,  after  finding 
that  the  property  room  officer  at  Corcoran 
State  Prison,  defendant  D.  Adkison,  had 
violated  Rhoades’  14th  Amendment  due 
process  rights. 

In  September  2000,  five  months  after 
Rhoades  was  found  guilty  of  assaulting 
an  officer  and  sentenced  to  an  18-month 
term  in  the  Security  blousing  Unit  (SHU ), 
Adkison  had  some  of  Rhoades’  prop- 
erty - herbs  and  beads  that  had  spiritual 
significance  to  him  - donated  and/or  de- 
stroyed. 

Proceeding  pro  se,  Rhoades  filed 
his  complaint  in  April  2002  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
California,  alleging  violations  of  his  First 
Amendment  right  to  the  free  exercise  of 
religion  and  his  14th  Amendment  rights 
to  due  process  and  equal  protection.  The 
court  granted  summary  judgment  to  the 
defendants  on  Rhoades’  equal  protection 
claim  but  allowed  the  remaining  claims  to 
go  to  the  jury. 

According  to  court  pleadings,  on  Au- 
gust 4,  2000,  while  Rhoades  was  serving 
his  SHU  term,  Adkison  sent  him  a notice 
stating  that  prison  policies  prohibited  him 
from  possessing  certain  items  and  that 
he  had  30  days  to  ship  those  items  out 
of  the  prison;  failure  to  comply  meant 
the  prohibited  items  would  be  destroyed. 
On  September  3,  2000,  Rhoades  filed  a 
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grievance  challenging  the  planned  dis- 
posal of  his  property.  Sixteen  days  later 
the  contested  property  was  donated  and / 
or  destroyed. 

The  defendants  contended  that  they 
would  not  have  disposed  of  Rhoades’ 
property  had  they  been  informed  that 
he  attached  religious  or  spiritual  signifi- 
cance to  such  items.  That  was  the  central 
disputed  issue  before  the  jury  - whether 
Rhoades  had  in  fact  informed  prison  offi- 
cials that  his  herbs  and  beads  had  religious 
or  spiritual  significance  to  him. 

Claiming  that  he  suffered  emotional 
distress,  Rhoades  sued  for  $1,500  in  gen- 
eral damages  and  $150,000  in  punitive 
damages. 

The  jury  returned  a verdict  in  the  de- 
fendants’ favor  on  the  First  Amendment 
claim  but  found  in  Rhoades’  favor  on  the 
due  process  claim  (albeit  awarding  a paltry 
$150  in  damages).  The  jurors  found  that 
the  prison’s  property  policy,  at  least  as 
it  related  to  Rhoades’  herbs  and  beads, 
was  not  reasonably  related  to  a legitimate 
penological  interest. 

The  state  filed  a post-verdict  renewed 
motion  for  judgment  as  a matter  of  law, 
which  was  denied  by  the  district  court 
on  May  20,  2010.  This  case  spanned 
over  eight  years  from  the  date  of  its 
filing  to  its  conclusion.  See;  Rhoades  v. 
Alameida,  U.S.D.C.  (E.D.Cal.),  Case 
No.  l:02-cv-05476-AWI-DLB;  2009  WL 
5322437. P 
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Jailing  for  Debt  on  the  Rise 

by  Matt  Clarke 


The  use  of  arrest  warrants  to  jail 
people  who  have  defaulted  on  debts 
is  increasing.  In  Minnesota  alone,  there 
were  845  civil  arrest  warrants  issued 
against  debtors  in  2009,  an  increase  of 
60%  compared  with  2004.  Over  a third 
of  the  states  allow  people  to  be  locked  up 
for  failing  to  pay  their  debts  - including 
Arizona,  Florida,  Indiana,  Illinois,  Utah 
and  Washington. 

Just  because  there  is  an  outstanding 
warrant  doesn’t  mean  the  debtor  will  be 
arrested.  But  if  a debtor  is  arrested,  he 
or  she  will  spend  time  in  jail  alongside 
prisoners  accused  of  crimes.  The  average 
jail  stay  for  an  arrested  debtor  is  only 
hours,  though  some  may  be  incarcerated 
for  days. 

Only  about  one  in  six  defaulted 
debtors  are  actually  at  risk  of  arrest.  The 
level  of  risk  is  determined  by  where  the 
debtor  lives:  Some  counties,  especially 
larger  ones,  have  a sufficient  number  of 
deputies  available  to  task  some  with  serv- 
ing civil  arrest  warrants.  Other  counties 
don’t  have  enough  deputies  and  concen- 
trate on  criminal  warrants.  In  still  other 
counties  the  debtor  will  only  be  arrested 
if  stopped  for  something  else,  such  as  a 
traffic  ticket. 

“If  you  talk  to  15  different  counties, 
you’ll  find  15  different  approaches  to 
handling  civil  warrants,”  stated  Sgt.  Rob- 
ert Shingledecker  of  the  Dakota  County 
Sheriff’s  Office  in  Minnesota.  “Everything 
is  based  on  manpower.” 

Indeed,  Vanderburgh  County,  Indi- 
ana superior  court  judge  Robert  Pigman 
has  asked  the  state’s  Supreme  Court  to 
examine  the  legality  of  arrest  warrants 
for  debtors.  His  concern  was  that  law 
enforcement  officials  had  claimed  they 
were  unable  to  timely  process  criminal 
warrants  due  to  the  large  number  of 
debtor  warrants. 

The  size  of  the  debt  is  not  necessarily 
a determiner  of  whether  an  arrest  warrant 
will  issue.  Minnesota  judges  have  issued 
arrest  warrants  for  debts  as  small  as  $85 
- less  than  half  the  cost  to  taxpayers  for 
incarcerating  a debtor  overnight.  The 
median  amount  owed  by  debtors  facing 
arrest  in  Minnesota  is  $3,512.  In  2004  it 
was  $2,201. 

Although  being  a delinquent  debtor 
was  decriminalized  and  debtors’  prisons 
were  abolished  in  the  U.S.  in  the  19th 

May  2011 


century,  debt  collection  companies  have 
become  masters  at  manipulating  the 
system  to  have  debtors  arrested  - usually 
for  missing  a court  hearing  in  a lawsuit 
filed  over  the  debt.  This  practice  is  on 
the  rise  in  states  such  as  Washington, 
Arizona  and  Arkansas,  driven  in  part 
by  a bad  economy  and  aggressive  debt- 
purchasing firms  that  use  all  available 
tactics  to  collect  the  debt  and  associated 
interest  and  fees. 

“The  law  enforcement  system  has 
unwittingly  become  a tool  of  the  debt 
collectors,”  said  Spokane,  Washington 
debt  attorney  Michael  Kinkley.  “The 
debt  collectors  are  abusing  the  system  and 
intimidating  people,  and  law  enforcement 
is  going  along  with  it.” 

Why  do  so  many  debtors  miss  their 
court  appointments?  Often  the  debt 
has  been  purchased  from  the  original 
creditor  by  a large  debt-buying  company, 
and  the  notice  concerning  the  debt  and 
court  hearing  comes  from  the  firm  that 
acquired  the  debt,  a name  unfamiliar  to 
the  debtors. 

“They  may  think  it  is  a mistake.  They 
may  think  it’s  a scam.  They  may  not  real- 
ize how  important  it  is  to  respond,”  noted 
law  professor  Mary  Spector  of  Southern 
Methodist  University’s  Dedman  School 
of  Law  in  Dallas.  Additionally,  most 
debtors  don’t  realize  that  they  can  be 
jailed  for  missing  debt-related  court 
hearings. 

Once  the  court  is  directly  involved 
in  debt  repayment,  delinquent  debtors 
can  be  jailed  for  failure  to  make  court- 
ordered  payments.  In  Kenny,  Illinois, 
for  example,  a court  ordered  a man  “to 
indefinite  incarceration”  until  he  paid 
$300  toward  a lumber  yard  bill.  Also 
in  Illinois,  Easy  Money  Express,  Inc. 
obtained  arrest  warrants  against  four 
debtors;  one  spent  five  days  in  jail  for  fail- 
ing to  pay  $275.  In  September  2010,  the 
Illinois  Dept,  of  Financial  and  Profes- 
sional Regulation  sought  to  revoke  Easy 
Money’s  license,  saying  the  company  had 
“exploited  the  court  system  to  obtain  the 
arrest  and  incarceration  of  its  custom- 
ers.” Such  actions  by  regulatory  agencies 
are  rare,  though. 

Driving  the  increased  use  of  debtor 
arrest  warrants  is  the  lucrative  purchase 
of  debts  by  large,  well-funded,  aggressive 
centralized  debt  collection  firms.  Often 


these  firms  pay  only  pennies  on  the  dollar 
for  bad  debt  bought  from  credit  card  com- 
panies, retailers  or  service  providers.  Three 
firms  - Unifund  CCR  Partners,  Portfolio 
Recovery  Associates,  Inc.  of  Norfolk, 
Virginia  and  Debt  Equities,  LLC  - were 
responsible  for  15%  of  all  debt-related 
arrest  warrants  issued  in  Minnesota  since 
2005.  Another  major  debt-buying  firm. 
Encore  Capital  Group,  Inc.,  recently  ad- 
opted a “code  of  conduct”  that  prohibits 
seeking  the  arrest  of  debtors. 

The  companies  use  automated  tele- 
phone dialing  equipment  and  teams  of 
lawyers  to  collect  debts,  interest  and  fees. 
Their  goal  is  to  collect  more  than  twice 
the  face  value  of  the  debt,  calculating  that 
their  expenses  are  covered  with  double 
the  debt’s  value  and  anything  above  that 
is  profit. 

Debt  purchasing  can  be  very  profit- 
able. Portfolio  Recovery  Associates  earned 
$44  million  on  $281  million  in  gross 
revenue  in  2009,  an  enviable  16%  margin. 
Encore  Capital  Group  of  San  Diego  had 
a 2009  margin  of  10%.  By  contrast,  Wal- 
Mart ’s  2009  margin  was  3.5%. 

Todd  Lansky,  CEO  of  Northbrook, 
Illinois-based  Resurgence  Financial,  LLC, 
defended  his  debt-purchasing  firm’s  prac- 
tices, saying  that  they  operate  within  the 
law  and  will  have  contacted  a debtor  up 
to  a dozen  times  before  a warrant  is  issued 
for  missing  a court  hearing.  “This  is  a last- 
ditch  effort  to  say,  ‘Look,  just  show  up  in 
court,”’  he  said. 

So  what  happens  if  a debtor  appears 
in  court,  either  before  or  after  an  arrest? 
Most  likely  the  court  will  require  the 
debtor  to  fill  out  a multiple-page  financial 
disclosure  form  listing  all  of  his  or  her  as- 
sets. This  information  is  then  turned  over 
to  the  debt  collection  firm,  which  uses  it 
to  garnish  wages  and  bank  accounts.  If 
a debtor  is  arrested  and  posts  bond,  the 
amount  of  bail  is  often  the  exact  amount 
of  the  debt  and  will  usually  be  given  to 
the  debt  collection  agency. 

“It’s  certainly  an  efficient  way  to  col- 
lect debts,  but  it’s  also  highly  distasteful,” 
remarked  Hennepin  County,  Minnesota 
district  court  judge  Jack  Nordby.  “The 
amount  of  bail  should  have  nothing  to 
do  with  the  amount  of  debt.” 

Robert  Blaeser,  chief  judge  of  Hen- 
nepin County’s  civil  court  division, 
disagreed,  noting  that  setting  the  bail  at 
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the  debt  amount  streamlines  the  bail- 
setting process. 

“It’s  arbitrary,”  Blaeser  acknowl- 
edged. “[But]  the  bigger  question  is: 
Should  you  be  allowed  to  get  an  order 
from  a court  for  someone  to  be  arrested 
because  they  owe  money?  You’ve  got 
to  remember  there  are  people  who  have 
the  money  but  just  won’t  pay  a single 
penny.” 

While  that  may  be  true,  more  often 
debtors  default  due  to  an  unforeseen  crisis 
such  as  large  medical  expenses  or  losing 
their  job  or  house.  Placing  them  in  jail  may 
get  the  debt  collection  agency  the  amount 
owed  in  the  form  of  bail  money,  but  that 
will  generally  be  paid  by  the  debtor’s 
friends  and  family  members,  which  ef- 
fectively shifts  the  debt  to  third  parties.  It 
also  shifts  the  cost  of  debt  collection  to 
the  public  which  must  pay  for  the  courts, 
police  and  jail. 

“Before  we  take  away  a person’s 
freedom,  we  want  to  ensure  that  there 
are  procedural  safeguards,”  stated  Palm 
Beach  County,  Florida  judge  Peter  Evans. 
Having  safeguards,  however,  misses  the 
point  as  to  whether  we  should  be  lock- 
ing up  debtors  - many  of  whom  simply 
can’t  afford  to  pay  their  debts  - in  the 


first  place. 

Meanwhile,  taxpayers  have  to  foot 
the  bill  for  arresting  and  incarcerating 
delinquent  debtors,  but  only  the  debt- 
collection  firms  reap  the  financial  benefits 
that  result  from  the  arrest.  This  makes 
jailing  debtors  another  form  of  corporate 
welfare  that  is  subsidized  by  the  taxpaying 
public,  and  further  illustrates  the  profit 
motivation  that  pervades  our  criminal 
justice  system.  FI 

Sources:  www.startribune.com,  Wall  Street 
Journal,  http: l/debtprison.  net/wordpress 
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Two  California  Prisoners  Die  as  a Result  of  Doctor’s  Negligence 


ACosta  Mesa,  California  doctor’s 
negligence  contributed  to  the  deaths 
of  two  prisoners  and  near-blindness  of  a 
third,  according  to  a December  2010  an- 
nouncement by  the  state’s  medical  board. 
Dr.  Allan  J.T.  Yin,  74,  was  placed  on  35 
months  probation  as  a result  of  incidents 
that  occurred  between  2005  and  2006.  He 
can  continue  to  practice  medicine,  but  his 
license  may  be  suspended  if  he  violates  the 
terms  of  his  probation. 

According  to  the  Medical  Board  of 
California,  Dr.  Yin  failed  to  provide  even 
a minimum  level  of  care  and  treatment 
for  three  state  prisoners,  and  his  delay 
in  rendering  necessary  treatment  could 
have  made  a difference.  The  full  names 
of  the  prisoners  and  the  facilities  where 
they  were  incarcerated  were  not  identified. 
Dr.  Yin  has  admitted  responsibility  in  all 
three  incidents. 

In  November  2006,  a prisoner  named 
“Danny  T.”  complained  to  nurses  of  se- 
vere abdominal  pain.  He  was  examined  the 
same  day  and  three  and  four  days  later.  On 
his  last  visit  he  was  attended  by  Dr.  Yin. 
Danny  advised  Yin  that  his  symptoms  had 
started  three  months  earlier.  Despite  the 
fact  that  he  was  vomiting  and  appeared 
jaundiced,  Dr.  Yin  only  prescribed  some 
medication  and  directed  Danny  to  drink 
clear  liquids. 

After  Danny  returned  the  next  day 
with  pain  in  his  abdomen  and  dark 
urine,  Yin  dismissed  him  after  diagnos- 
ing gastritis,  and  told  him  to  come  back 
the  following  day.  Danny  collapsed  later 
that  same  day  and  was  transported  to  a 
hospital  emergency  room,  where  he  was 
found  to  have  an  inflamed  pancreas  and 
kidney  failure.  He  died  a week  later.  The 
Medical  Board  stated  that  “Such  conduct 
constitutes  an  extreme  departure  from  the 
standard  of  care.” 

A similar  case  had  occurred  the 
previous  year,  in  Sept.  2005,  involving 
“Danny  M,”  a prisoner  with  a history  of 
kidney  and  liver  problems.  Danny  M.  had 
complained  to  Dr.  Yin  of  shortness  of 
breath  and  weakness,  plus  severe  diarrhea. 
After  giving  Danny  M.  liquids,  the  patient 
notes  did  not  disclose  that  Yin  had  taken 
his  medical  history.  About  a week  later, 
Danny  M.  was  transported  to  a hospital 
emergency  room  where  he  was  diagnosed 
with  respiratory,  liver  and  kidney  failure. 
He  later  died.  Yin  was  again  found  to  be 
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“negligent  and  incompetent.” 

The  third  prisoner,  “Dwight  C.,”  had 
complained  to  Yin  of  pain  in  his  eyes,  and 
was  dismissed  after  receiving  eye  drops. 
His  symptoms  worsened  until  he  was  al- 
most blind,  and  another  doctor  sent  him 
to  a hospital  where  he  was  found  to  have 
a severe  eye  infection,  which  could  have 
resulted  in  permanent  blindness. 

Dr.  Yin  was  ordered  by  the  Medical 


The  collateral  order  doctrine  does  not 
allow  government  defendants  to  take 
an  interlocutory  appeal  from  the  denial  of 
a motion  for  reconsideration  of  a district 
court’s  denial  of  qualified  immunity,  the 
Second  Circuit  Court  of  Appeals  held  on 
April  12,  2010. 

Iesha  Lora  filed  a 42  U.S.C.  § 1983 
suit  alleging  abuse  and  harassment  while 
incarcerated  at  Rikers  Island  in  New  York. 
On  January  21,  2009,  the  district  court 
denied  the  defendants’  motion  for  sum- 
mary judgment.  According  to  the  court, 
genuine  issues  of  material  fact  regarding 
the  defendants’  qualified  immunity  pre- 
cluded summary  judgment. 

The  defendants  moved  for  reconsid- 
eration of  the  district  court’s  denial  of 
qualified  immunity.  The  motion  was  tardy, 
though,  under  Rule  59(e).  The  district 
court  subsequently  denied  the  defendants’ 
motion  for  reconsideration  and  the  defen- 
dants took  an  interlocutory  appeal. 

By  the  time  the  defendants  filed  their 
notice  of  appeal,  the  time  for  appealing 
from  the  district  court’s  denial  of  summa- 
ry judgment  had  expired.  Consequently, 
the  only  timely  appeal  before  the  Second 
Circuit  was  the  defendants’  appeal  from 
the  district  court’s  denial  of  their  motion 
for  reconsideration. 

Because  the  defendants’  appeal  was  in- 
terlocutory in  nature,  the  appellate  court  had 
to  decide  whether  the  appeal  from  the  denial 
of  the  defendants’  motion  for  reconsidera- 
tion fit  within  the  collateral  order  doctrine. 
Under  the  collateral  order  doctrine,  a party 
may  take  an  interlocutory  appeal  only  if  the 
order  being  appealed  (1)  conclusively  deter- 
mines the  disputed  question,  (2)  resolves  an 


Board  to  take  40  hours  of  medical-related 
education  classes  each  year  for  the  next 
three  years,  and  notify  any  doctor’s  of- 
fice or  hospital  where  he  works  about  the 
Board’s  disciplinary  action.  One  can  only 
speculate  as  to  who  would  hire  Dr.  Yin  if 
he  did  so  - other  than  corrections  agen- 
cies, that  is.  P 

Source:  Los  Angeles  Times 


important  issue  completely  separate  from 
the  merits  of  an  underlying  action,  and  (3) 
would  be  effectively  unreviewable  from  a 
final  judgment. 

In  this  case,  the  Second  Circuit  held 
that  an  interlocutory  appeal  from  the  de- 
nial of  a motion  for  reconsideration,  even 
if  related  to  a denial  of  qualified  immuni- 
ty, does  not  fall  within  the  collateral  order 
doctrine.  “Denial  of  reconsideration  does 
not  resolve  an  important  issue,  but  merely 
resolves  whether  to  revisit  an  important 
issue,”  the  appellate  court  wrote.  As  such, 
“the  denial  of  defendants’  untimely  Rule 
59(e)  motion  [was]  not  an  order  that  falls 
within  the  narrow  collateral  order  excep- 
tion to  the  finality  rule.” 

The  defendants  tried  to  argue  that 
they  could  “back  door”  appeal  the  sum- 
mary judgment  denial  because  their 
appeal  from  the  district  court’s  denial 
of  reconsideration  was  timely,  but  the 
Second  Circuit  was  having  none  of  that. 
“We  see  no  reason  to  bend  Rule  4 in  order 
to  expand  the  availability  of  interlocutory 
appeals  to  parties  who  have  failed  to  time- 
ly appeal  from  an  appealable  collateral 
order,”  the  Court  of  Appeals  wrote. 

The  defendants’  appeal  was  accord- 
ingly dismissed  for  lack  of  jurisdiction 
and  the  case  returned  to  the  district 
court  for  further  proceedings.  See:  Lora  v. 
O' Heaney,  602  F.3d  106  (2d  Cir.  2010). 

Following  the  appellate  ruling,  the 
case  settled  in  July  2010  with  the  defen- 
dants agreeing  to  pay  Lora  $6,000  for 
“any  and  all  claims  for  relief,”  including 
costs.  See:  Lora  v.  O’Heaney,  U.S.D.C. 
(S.D.  NY),  Case  No.  l:05-cv-02849-RMB- 
HBP.  P 


No  Interlocutory  Appeal  from  Denial  of 
Motion  for  Reconsideration;  $6,000 
Settlement  in  New  York  Jail  Abuse  Case 
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CA  Inspector  General  Finds  15  of  17  Prisons  Demonstrate 
Low  Adherence  to  Established  Medical  Policies  and  Procedures 


In  August  2010,  California’s  Office  of 
the  Inspector  General  (OIG)  issued  a 
report  summarizing  and  analyzing  the 
results  of  medical  inspections  at  17  of 
33  adult  prisons  operated  by  the  Cali- 
fornia Department  of  Corrections  and 
Rehabilitation  (CDCR).  The  inspections, 
conducted  between  September  2008  and 
January  2010,  marked  the  halfway  point 
of  the  OIG’s  first  annual  cycle  of  medical 
inspections  of  CDCR  facilities. 

Using  teams  of  physicians,  registered 
nurses,  deputy  inspectors  general  and 
analysts,  the  OIG  devised  166  questions 
to  assess  each  prison’s  compliance  with 
CDCR’s  policies  and  procedures,  as  well 
as  with  community  standards,  in  20  key 
components  of  medical  care.  Each  facility 
received  a score  reflecting  its  percentage 
compliance  with  respect  to  each  compo- 
nent. Some  components  did  not  apply  at 
all  prisons;  for  example,  prenatal,  child- 
birth and  post-delivery  care  applied  only 
at  the  California  Institution  for  Women, 
one  of  the  two  women’s  prisons  inspected 
during  this  cycle. 

The  average  score  for  the  17  prisons 
profiled  in  the  OIG  report  was  70%,  with 
individual  facility  scores  ranging  from 
62%  to  78%.  Only  two  prisons  had  scores 
above  7 5%  - the  Sierra  Conservation  Cen- 
ter and  the  Central  California  Women’s 
Facility.  The  facility  with  the  lowest  score 
(62%)  was  High  Desert  State  Prison. 

In  individual  component  categories, 
the  lowest  average  scores  were  in  the  areas 
of  preventive  services  (37%),  prisoner 
hunger  strikes  (46%)  and  access  to  health 
care  information  (59%).  The  highest  av- 
erage level  of  compliance  was  in  staffing 
levels  and  training  (94%).  The  average 
score  for  chronic  care  services,  one  of  the 
more  important  aspects  of  prison  medical 
care,  was  64%  (High  Desert  State  Prison 
had  the  lowest  score  for  chronic  care,  at 
45%). 

In  preventive  services,  the  lowest-scor- 
ing prison  was  the  California  Correctional 
Institution,  with  only  7%  compliance; 
ten  other  facilities  scored  below  40%  for 
that  same  component.  With  respect  to 
preventive  services,  the  OIG  report  noted 
“alarmingly  low  scores  in  tuberculosis 
treatment.” 

The  OIG  provided  a second,  alterna- 
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tive,  broader  perspective  on  its  results. 
Working  with  its  lead  physician,  it  identi- 
fied 100  (of  the  original  166)  questions  as 
fitting  into  five  general  categories  of  medi- 
cal care:  medication  management,  access 
to  providers  and  services,  continuity  of 
care,  primary  care  provider  responsibili- 
ties, and  nurse  responsibilities. 

The  OIG  conducted  the  inspections 
at  the  request  of  the  federal  court  pre- 
siding over  Plata  v.  Schwarzenegger , the 
class-action  suit  alleging  constitutionally 
inadequate  medical  care  in  California’s 
adult  prisons,  and  on  behalf  of  the  Re- 
ceiver appointed  by  the  court  in  2006 
to  oversee  the  delivery  of  that  medical 
care  - described  then  as  “broken  beyond 
repair.” 

The  Receiver  developed  scoring  cri- 
teria to  measure  adherence  to  medical 
policies  and  procedures,  with  75  to  85 
percent  denoting  “moderate”  adherence, 
lower  scores  denoting  “low”  adherence, 
and  higher  scores  denoting  “high”  adher- 
ence. In  each  component  area  or  question 
where  a prison  receives  a score  of  60%  or 
less,  the  Receiver  requires  that  the  facility 
develop  a corrective  plan  of  action,  item- 
izing how  it  intends  to  remedy  deficiencies 
in  that  area. 

The  75%  cutoff  for  moderate  adher- 
ence, as  determined  by  the  Receiver,  does 
not  establish  a constitutional  threshold 
for  adequate  medical  care.  To  the  extent 
that  unconstitutional  care  is  an  issue, 
the  threshold  must  be  determined  by  the 
court. 

PLN  readers  should  note  that  the 
OIG’s  inspections  dealt  only  with  medical 
care  (the  subject  of  the  Plata  lawsuit)  and 
not  with  mental  health  or  dental  care  (the 
subjects  of  other  pending  lawsuits).  The  is- 
sues being  litigated  in  Plata  ultimately  led 
to  the  convening  of  a federal  three -judge 
panel,  which  determined  that  1)  notwith- 
standing the  Receiver’s  intervention,  the 
delivery  of  medical  care  in  California’s 
prisons  continues  to  violate  the  Eighth 
Amendment;  and  2)  overcrowding  is  the 
primary  cause  of  that  ongoing  violation. 

The  three-judge  panel  concluded  that 
it  was  necessary  to  order  CDCR  to  reduce 
its  prisoner  population,  or  more  specifi- 
cally to  reduce  its  level  of  overcrowding, 
from  approximately  200%  to  137.5%  of 


design  capacity.  This  would  require  the 
release  of  around  40,000  prisoners.  The 
case  is  presently  pending  before  the  U.S. 
Supreme  Court.  [See:  PLN,  Aug.  2010, 
P-1]- 

Based  on  the  OIG’s  findings,  only 
two  prisons  were  able  to  achieve  an 
average  overall  score  above  75%,  reflect- 
ing “moderate  adherence”  to  CDCR’s 
medical  policies  and  procedures.  The 
remaining  15  facilities  performed  at  a level 
characterized  by  the  Receiver  as  reflecting 
“low  adherence”  to  those  policies  and 
procedures. 

On  a more  encouraging  note,  the 
prisons’  average  score  exceeded  the  75% 
threshold  for  “moderate  adherence”  in 
1 1 of  the  20  individual  component  areas, 
with  scores  in  five  of  those  1 1 components 
reflecting  “high  adherence.” 

With  respect  to  individual  questions, 
the  OIG  reported  that,  while  the  prisons 
achieved  average  scores  of  86%  or  higher 
on  60  of  the  inspection  program’s  166 
questions,  they  scored  consistently  poorly, 
averaging  60%  or  less,  on  42  questions.  As 
a specific  example,  the  OIG  noted  that 
15  of  the  17  prisons  “routinely  failed  to 
schedule  appointments  within  two  weeks 
for  inmates  with  urgent  needs  for  specialty 
services.”  The  prisons’  average  score  on 
that  question,  the  OIG  noted,  was  just 
29%. 

In  every  category  except  nurse  respon- 
sibilities, the  prisons’  scores  fell  below  the 
75%  threshold  for  “moderate  adherence.” 
While  scores  for  continuity  of  care  and 
primary  care  provider  responsibilities 
were  only  a point  below  that  threshold,  the 
scores  for  medication  management  ( 58%) 
and  access  to  providers  and  services  (60%) 
were  cause  for  greater  concern. 

The  OIG  noted  two  significant, 
recurring  problems.  First,  nearly  all  of 
the  prisons  were  ineffective  at  ensur- 
ing that  prisoners  actually  receive  their 
medications.  Second,  they  were  gener- 
ally ineffective  at  ensuring  timely  access 
to  providers  and  services,  regardless  of 
whether  for  routine,  urgent  or  emergency 
medical  care. 

The  OIG  concluded,  based  on  the 
wide  variation  in  scores,  that  the  Receiver 
had  yet  to  implement  a system  that  en- 
sures consistent  compliance  with  CDCR 
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policies  and  procedures  throughout  the 
state’s  prison  system. 

Following  the  release  of  the  2010  OIG 
report  summarizing  the  results  of  medical 
inspections  at  the  first  17  prisons,  the  OIG 
conducted  medical  inspections  at  an  addi- 
tional eight  CDCR  facilities  as  of  March 
30,  2011.  Those  inspections  included 
evaluations  of  17  to  19  component  areas, 
involving  125  to  153  questions. 

The  eight  more-recently  inspected 
facilities  fared  better  than  the  first  17,  with 
an  average  score  of  77.46%.  Individual 


average  scores  ranged  from  a low  of  74. 1% 
at  Salinas  Valley  State  Prison  to  81.4% 
at  the  California  Institute  for  Men.  Only 
two  of  the  eight  prisons  inspected  since 
the  OIG’s  2010  summary  report  scored 
below  the  75%  threshold  for  moderate 
adherence. 

Problems  were  still  noted  in  several 
areas,  though,  including  low  scores  in  the 
areas  of  preventive  services  (40%  at  Mule 
Creek  and  42%  at  Salinas  Valley);  clinical 
care  (61.1%  at  Salinas  Valley  and  67.1% 
at  CSP  Sacramento  and  the  California 


Medical  Facility);  and  chronic  care  (61.5% 
at  the  California  Institute  for  Men  and 
51.7%  at  Wasco  State  Prison). 

The  OIG  plans  to  conduct  medical 
inspections  of  the  remaining  CDCR  facili- 
ties over  the  course  of  the  next  year.  The 
report  is  available  on  PLN’s  website.  FI 

Sources:  Office  of  the  Inspector  General, 
Summary  and  Analysis  of  the  First  17 
Medical  Inspections  of  California  Pris- 
ons, Aug.  2010;  Associated  Press;  www. 
oig.ca.gov 


Wisconsin  DOC  Settles  Transgender  Prisoner’s  Lawsuit 


The  Wisconsin  Department  of  Correc- 
tions (WDOC)  has  agreed  to  settle  a 
lawsuit  brought  by  a transgender  prisoner 
who  sought  treatment  for  her  gender  iden- 
tity disorder.  The  settlement  ended  seven 
years  of  litigation. 

The  suit  was  filed  in  federal  court  in 
2003  by  Scott  Konitzer,  who  goes  by  the 
name  of  Donna  Dawn  Konitzer.  Konitzer 
claimed  to  be  a woman  trapped  in  a man’s 
body.  She  was  provided  with  hormones 
under  the  prison  system’s  standard 
practice  to  treat  gender  identity  disorder, 
which  caused  her  to  develop  breasts  and 
other  feminine  traits.  [See:  PLN,  Aug. 

2006,  p.28]. 

Konitzer  argued  that  she  was  suffer- 
ing cruel  and  unusual  punishment  by  not 
being  allowed  to  have  surgery  to  complete 
her  transition  to  a woman.  Although  pris- 
on officials  provided  hormone  therapy, 
they  refused  Konitzer’s  requests  to  wear 
female  undergarments,  to  refer  to  her  as 
a woman,  and  to  use  makeup,  body  hair 
removal  products  and  an  anti-baldness 
treatment. 

In  May  2010,  in  ruling  on  the  defen- 
dants’ motion  for  summary  judgment, 


U.S.  District  Court  Judge  Charles  N. 
Clevert  held  that  a jury  could  find  that 
prison  officials  “were  deliberately  indiffer- 
ent to  Konitzer’s  serious  medical  needs” 
by  refusing  her  the  real-life  experience  of 
living  as  a woman,  which  was  the  next 
step  to  treat  Konitzer’s  gender  identity 
disorder.  Her  gender  identity  disorder  was 
a formal,  medical  diagnosis. 

The  parties  agreed  to  settle  the  case 
on  September  1 , 2010.  The  settlement  pro- 
vides several  forms  of  relief  to  Konitzer. 
First,  the  WDOC  will  contract  “with  an 
outside  medical  specialist  with  expertise  in 
endocrinology  or  gender  identity  disorder 
to  independently  evaluate”  Konitzer. 

Further,  the  WDOC  will  provide,  on 
a one-time  basis,  state-issued  brassieres 
and  underwear  consistent  with  that  pro- 
vided to  female  prisoners,  and  Konitzer 
will  be  able  to  purchase  such  items  in  the 
prison’s  canteen  thereafter.  Hormone 
therapy  and  medical  and  mental  health 
care  will  continue  to  be  provided.  The 
WDOC  also  agreed 
to  ensure  Konitzer’s 
privacy  when  using 
the  shower  and  toi- 


let, and  to  supply  a DVD  for  weekly 
speech  therapy.  The  WDOC  agreed  to  pay 
$5,000  to  cover  Konitzer’s  debts,  includ- 
ing some  legal  fees  and  restitution,  and  to 
provide  her  with  a six-month  treatment 
of  Propecia  to  fight  baldness.  Subsequent 
Propecia  treatments  will  be  available 
through  the  canteen. 

In  November  2010,  Konitzer  moved 
to  void  the  settlement  on  the  basis  that  it 
had  been  coerced.  Konitzer  said  the  with- 
drawal of  her  legal  team  in  June  2010,  with 
a trial  date  set  for  only  two  weeks  later, 
caused  the  coercion.  WDOC  spokesman 
Tim  LeMonds  said  the  agency  considered 
the  settlement  to  be  a “binding  contract.” 
The  district  court  denied  Konitzer’s  mo- 
tion to  void  the  settlement,  and  she  filed 
an  appeal  with  the  Seventh  Circuit,  which 
remains  pending.  See:  Konitzer  v.  Bartow, 
U.S.D.C.  (E.D.  Wise.),  Case  No.  2:03-cv- 
00717-CNC.  P 

Additional  source:  Associated  Press 
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Juvenile  Justice  Expert  Condemns  Rhode  Island’s 
Jailing  of  Students  for  Minor  Offenses 


Attorney  John  J.  Wilson,  a Department 
of  Justice  lawyer  for  almost  31  years, 
and  the  author  of  federal  regulations  for 
the  Juvenile  Justice  and  Delinquency 
Prevention  Act  of  1974,  has  condemned 
the  practices  of  Rhode  Island  Family 
Court  magistrates,  who  have  locked  up 
dozens  of  juveniles  for  non-criminal  of- 
fenses. According  to  Wilson,  incarcerating 
non-criminal  juveniles  for  even  one  night 
violates  the  basic  premise  of  the  federal 
act. 

Wilson  said  the  act  provides  money 
to  states  like  Rhode  Island  if  they  follow 
federal  guidelines  for  youths  in  the  justice 
system.  “We  don’t  punish  adults  for  do- 
ing things  that  are  not  criminal,  so  why  in 
heaven’s  name  would  we  punish  children 
for  doing  things  that  aren’t  criminal,”  he 
asked.  “[It’s]  an  abuse  of  judicial  author- 
ity.... And  it’s  a practice  that  should  be 
stopped.”  At  risk  is  the  state’s  eligibility 
to  receive  federal  juvenile  justice  funding, 
and  the  state  has  compounded  its  errors  by 
failing  to  report  such  detentions  to  federal 
officials  who  monitor  state  compliance 
with  federal  regulations. 

For  a number  of  years,  according 
to  national  juvenile  justice  experts  like 
Wilson,  as  well  as  attorneys,  parents  and 
students,  magistrates  for  the  Rhode  Island 
Family  Court’s  truancy  program  have 
imprisoned  students  who  misbehave  dur- 
ing hearings  on  their  school  attendance, 
despite  a state  law  designed  to  prevent  just 
such  a practice. 

The  weekly  Truancy  Courts,  held  at 
local  schools,  have  resulted  in  students  as 
young  as  twelve  years  old  being  held  in 
criminal  contempt  for  “not  answering  ... 
questions,  swearing,  slamming  a door  on 
their  way  out  of  the  room  or  otherwise 
showing  ’total  disregard  for  authority,”’ 
according  to  a December  2010  article  in 
The  Providence  Journal.  The  students  are 
usually  sent  to  the  state  Training  School, 
a juvenile  facility. 

The  Journal  article  included  a series 
of  case  studies  that  highlighted  the  experi- 
ences of  several  students  who  were  placed 
in  the  state’s  juvenile  corrections  system, 
forced  to  undergo  strip  searches  and  blood 
and  urine  tests,  and  housed  with  youths 
accused  of  drug  crimes,  weapons  posses- 
sion, assault  and  other  serious  offenses. 


by  Derek  Gihta 

This  conflicts  with  Rhode  Island  laws 
which  state  no  child  should  be  detained  for 
a “status  offense”  such  as  skipping  school, 
violating  curfew  or  drinking  alcohol. 

However,  since  2005,  court  records 
indicate  that  Family  Court  magistrates 
have  done  just  that,  under  an  exception  in 
state  law  for  criminal  contempt  of  court. 
Few  of  the  children  were  represented 
by  attorneys  prior  to  their  hearings  and 
detentions,  in  violation  of  their  consti- 
tutional rights.  The  public  is  not  allowed 
to  attend  the  hearings.  And  according 
to  Rhode  Island  Public  Defender  John 
J.  Hardiman,  “There’s  no  ‘this  is  a gray 
area  of  the  law.’  It’s  clear  you  can’t  detain 
[children  in]  these  cases.” 

Between  2005  and  2009,  more  than 
six  thousand  Rhode  Island  students  went 
through  the  Truancy  Court,  and  the  Jour- 
nal reported  that  “at  least  28  students  were 
detained  during  those  years.”  Records 
provided  by  Family  Court  showed  that 
all  of  those  students  were  incarcerated  at 
least  overnight. 

Craig  N.  Berke,  a spokesman  for  the 
state  judiciary,  said,  “Statistically,  the  de- 
tentions represent  well  under  1 percent  of 
all  truancy  cases....  It  is  extremely  rare.... 
They  were  all  for  ‘criminal  contempt  of 
court,’  which  means  the  contempt  oc- 
curred in  the  presence  of  the  magistrate. 
It  is  typically  the  result  of  an  egregious 
display  of  disrespect  for  the  court.” 

The  Rhode  Island  Public  Defender’s 
office  disagreed  with  that  characterization 
of  what  has  transpired  in  the  Truancy 
Court  proceedings.  According  to  Jen- 
nifer A.  Fitzgerald,  an  attorney  with  the 
public  defender’s  office,  there  are  probably 
another  13  students  who  were  detained 
after  magistrates  transferred  their  cases  to 
the  drug  court  diversion  program;  those 
youths  also  did  not  have  attorneys,  were 
not  provided  with  notice  of  written  charg- 
es, and  did  not  receive  hearings  on  their 
alleged  offenses  before  being  detained. 

The  Journal  article  stated,  “Public 
defenders  normally  learn  that  a juvenile 
from  these  programs  has  been  locked  up 
only  if  someone  alerts  them  or  if  they 
spot  the  cases  on  a list  of  detainees  com- 
ing from  the  Training  School  into  Family 
Court  for  a hearing.” 

According  to  public  defender  Hardi- 


man, “Their  goals  may  be  excellent  goals; 
to  try  to  get  kids  to  go  to  school  to  better 
themselves  to  be  more  productive  citizens. 
But  taking  a shortcut  and  sending  a kid  to 
the  Training  School  without  due  process, 
you  just  can’t  do  it....  They’re  violating  the 
law....  And  it’s  wrong.  And  they  should 
know  better.  And  they  do  know  better.” 

The  Journal  highlighted  the  story  of 
Anabel  Pichardo,  15,  who  was  found  in 
criminal  contempt  of  court  for  failing 
to  answer  questions  and  for  being  very 
disrespectful.  Her  mother,  Maribel,  was 
in  labor  the  night  that  Anabel  was  incar- 
cerated in  December  2009.  According  to 
court  records,  Anabel  attended  a truancy 
hearing  at  the  Samuel  W.  Bridgham  Mid- 
dle School  in  Providence,  at  which  time 
Magistrate  Patricia  K.  Asquith  found  her 
in  contempt  of  court  for  failing  to  answer 
questions.  She  was  handcuffed  and  spent 
the  night  at  the  Training  School.  In  Family 
Court  the  next  day,  represented  by  a public 
defender,  Anabel  was  released. 

Her  mother  stated,  “They  put  her  in 
handcuffs....  They  treated  her  like  she  was 
a delinquent ...  like  she  had  committed  a 
crime.” 

Another  Rhode  Island  student, 
Joanne  Minaya,  was  12  when  her  mother 
received  a court  summons  commanding 
their  appearance  in  Truancy  Court  at  the 
Gilbert  Stuart  Middle  School  in  Provi- 
dence. Appearing  alone  before  Magistrate 
Edward  H.  Newman,  Joanne  was  found  in 
contempt  of  court  for  having  “slammed 
or  loudly  closed  the  door  to  the  class- 
room,” according  to  court  documents. 
She  was  sent  to  the  Training  School  for 
two  nights. 

The  public  defender’s  office,  after  an 
unsuccessful  appeal  to  Judge  Jeremiah 
S.  Jeremiah,  Jr.,  chief  judge  over  Fam- 
ily Court,  convinced  the  Supreme  Court 
duty  justice  to  release  the  girl.  In  their 
petition,  Joanne’s  attorneys  wrote  that  her 
“conduct  in  slamming  or  loudly  closing  a 
door,  if  in  fact  she  did  so,  clearly  does  not 
rise  to  the  level  of  behavior  warranting 
the  finding  of  summary  contempt  and 
immediate  detention.”  The  petition  also 
noted  that  at  the  time  she  was  locked  up, 
she  had  not  spoken  with  an  attorney. 

The  American  Civil  Liberties  Union 
and  its  Rhode  Island  affiliate  filed  a class- 
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action  lawsuit  against  Judge  Jeremiah, 
five  magistrates  and  officials  in  a number 
of  school  districts,  charging  them  with 
“operating  the  truancy  court  in  secrecy 
and  violating  the  constitutional  rights  of 
children  and  their  parents.” 

“The  plaintiffs  ...  are  mostly  students 
who  have  learning  disabilities  or  medical 
conditions  and  whose  absences  were,  in 
some  case,  due  to  illnesses  or  doctor’s 
appointments  ...”  the  complaint  alleged, 
adding,  “some  children  were  threatened 
with  being  sent  to  the  Training  School.” 

Jeremiah,  who  retired  in  June  2010  af- 
ter 23  years  as  chief  judge,  had  previously 
won  national  attention  for  his  Truancy 
Court  idea,  which  began  in  Providence  in 
1999.  Over  the  past  ten  years  the  program 
has  received  $1.5  million  in  federal  funds 
and  expanded  into  25  school  districts. 
Jeremiah  had  previously  described  the 
truancy  program  as  a “nonpunitive  sys- 
tem” whose  purpose  was  to  support,  not 
punish,  students. 

The  Truancy  Court  is  presented  to 
students  and  their  parents  as  an  alterna- 
tive to  the  more  onerous  charges  that 
might  result  from  Family  Court.  Students 
and  their  parents  are  required  to  sign  two 
forms,  admitting  to  truancy  offenses  and 


waiving  the  right  to  a trial  before  a judge 
in  Family  Court.  But  according  to  the 
Journal,  “nowhere  on  the  waiver  form  is 
it  mentioned  that  a student  who  agrees 
to  participate  in  the  truancy  court  rather 
than  go  to  trial  may  be  sent  to  the  Train- 
ing School  without  speaking  to  a lawyer 
or  having  an  opportunity  for  a hearing 
on  the  evidence,  as  is  required  in  Family 
Court.” 

Annie  Salsich,  director  of  the  Youth 
Justice  Program  at  the  VERA  Institute  for 
Justice,  said  that  although  judges  who  lock 
up  juveniles  might  have  good  intentions, 
they  also  may  be  creating  more  serious 
problems.  “Mixing  kids  who  are  low  risk 
with  the  kids  who  really  do  pose  a risk  to 
public  safety  - they  learn  skills  we  don’t 
want  them  to  be  learning,”  she  noted. 
Clearly,  there  is  a problem  with  housing 
status  offenders  with  more  serious  crimi- 
nals where  the  safety  of  the  former  is  at 
serious  risk. 

On  October  8,  2010,  Superior  Court 
Judge  William  Carnes  denied  a motion 
by  Family  Court  judges  to  dismiss  the 
ACLU’s  class-action  suit.  Since  the  lawsuit 
was  filed,  four  school  districts  - Coven- 
try, Cumberland,  North  Providence  and 
Woonsocket  - have  agreed  to  no  longer 


refer  students  to  Truancy  Court.  See: 
Boyer  v.  Jeremiah,  Providence  Superior 
Court  (RI),  Case  No.  2010-1858. 

More  recently,  according  to  an  April 
22,  2011  press  release,  the  Rhode  Island 
ACLU  “has  urged  the  United  States 
Department  of  Justice  to  investigate  the 
detention  of  truants  overnight  at  the  state 
Training  School,”  citing  violations  of  the 
Juvenile  Justice  and  Delinquency  Preven- 
tion Act. 

Sources:  The  Providence  Journal,  www. 
riaclu.  org 
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Mississippi  Governor  Grants  Early  Release  to  Scott  Sisters 


n a recent  resolution  to  a celebrated 
Mississippi  civil  rights  case,  in  which 
sisters  Gladys  and  Jamie  Scott  each  served 
16  years  of  a life  sentence  for  their  part  in 
a 1993  armed  robbery  that  netted  as  little 
as  $ 1 1 , both  were  freed  on  January  7, 20 1 1 . 
Their  release,  however,  was  contingent  on 
Gladys  Scott  donating  one  of  her  kidneys 
to  her  sister,  Jamie,  who  suffers  from  renal 
failure.  Gladys  had  already  agreed  to  the 
donation. 

According  to  Governor  Haley  Bar- 
bour, “The  Mississippi  Department  of 
Corrections  believes  that  the  sisters  no 
longer  pose  a threat  to  society.  Their 
incarceration  is  no  longer  necessary  for 
public  safety  and  rehabilitation,  and  Jamie 
Scott’s  medical  condition ...  creates  a sub- 
stantial cost  to  the  State  of  Mississippi.” 

Appearing  with  Governor  Barbour, 
NAACP  President  Benjamin  Jealous 
praised  the  decision,  stating,  “This  is  a 
shining  example  of  how  governors  should 
use  their  commutation  powers.”  Jealous 
and  the  Mississippi  NAACP  had  been 
working  for  most  of  the  past  year  to  win 
the  Scotts’  release,  and  NAACP  members 
had  signed  petitions  urging  the  governor 
to  take  action. 

The  sisters’  armed  robbery  convic- 
tions stemmed  from  an  incident  in  which 
they  led  two  men  to  a secluded  area  where 
three  teenagers  attacked  and  robbed  them 
of  $ll-$200.  The  teens  received  lesser 
sentences  and  have  already  been  released 
from  prison.  Supporters  of  the  Scotts  have 
maintained  that  their  punishment  was  dis- 
proportionately harsh  because  the  sisters 
are  black.  Had  Governor  Barbour  not 
commuted  their  sentences,  they  would  not 
have  been  eligible  for  parole  until  2014. 

While  some  may  see  the  commutation 
of  the  sisters’  life  sentences  to  be  an  act 
of  grace  by  the  governor,  consider  that  his 
reasoning  was  purely  economical  - Jamie’s 
dialysis  treatment  was  costing  the  state 
around  $190,000  a year.  Also  consider  that 
inadequate  medical  care  by  prison  staff 
may  have  led  to  Jamie’s  kidney  failure  in 
the  first  place.  “The  prison  contributed  to 
everything  that  has  happened  to  Jamie’s 
health.  They  could  have  prevented  [her] 
kidney  failure,”  said  Evelyn  Rasco,  the 
Scott  sisters’  mother. 

Governor  Barbour  has  reportedly 
asked  Mississippi  DOC  director  Chris- 
topher Epps  to  investigate  whether  other 
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by  Derek  Gilna 

prisoners  who  are  receiving  dialysis  can 
be  safely  freed. 

There  was  a delay  following  the 
Scotts’  release  before  the  kidney  dona- 
tion could  be  performed,  as  both  the 
sisters  first  had  to  lose  weight.  Gladys  was 
also  ordered  to  stop  smoking  cigarettes. 
Gladys  and  Jamie  are  still  seeking  a full 
pardon  from  Governor  Barbour,  based  on 
their  long-standing  claims  of  innocence. 


A Washington  Special  Commitment 
Center  (SCC)  nurse  who  fell  in  love 
with  a civilly  committed  violent  sex  of- 
fender pleaded  guilty  to  smuggling  him 
drugs  and  homemade  pornographic  vid- 
eos; the  offender  and  two  other  people 
were  charged  with  drug-related  offenses. 

SCC  opened  in  1990  at  the  Monroe 
Correctional  Complex,  but  later  moved  to 
McNeil  Island.  Approximately  1 percent 
of  the  state’s  sex  offenders  - about  290 
- are  indefinitely  confined  at  SCC  under 
Washington’s  civil  commitment  law. 

In  theory  SCC  is  a treatment  center 
and  not  a prison,  though  it  operates  as  a 
secure  facility  and  its  residents  are  held 
under  prison-like  conditions.  “It’s  a de 
facto  warehouse,  regardless  of  what  the 
intention  is,”  said  Pete  MacDonald,  an 
attorney  with  The  Defender  Association, 
a Seattle-based  criminal  defense  organi- 
zation. 

Lawrence  A.  Williams  was  commit- 
ted to  SCC  in  2004  for  sexual  assault;  he 
had  previously  served  a 20-year  sentence 
for  raping  a woman  at  knifepoint  and  for 
sexually  assaulting  another  woman  after 
beating  her  with  a wrench. 

While  at  SCC,  Williams  hooked  up 
with  at  least  four  women  - including 
recently  divorced  SCC  nurse  Barbara 
Boardman.  Williams  met  Boardman  while 
cleaning  her  office,  according  to  Assistant 
U.S.  Attorney  Bruce  Miyake.  Board- 
man  “quickly  developed  feelings  for 
[Williams]  and  the  two  began  having  a 
sexual  relationship,”  Miyake  wrote  in 
court  pleadings. 

Boardman  also  made  pornographic 
videos  for  Williams  with  Justine  A. 


The  governor  has  indicated  he  will  not 
grant  a pardon. 

Regardless,  Jamie  has  said  she  wants 
to  use  the  attention  in  her  case  to  help 
others  who  remain  incarcerated.  “There’s 
a lot  of  Scott  sisters  sitting  in  prison  right 
now,”  she  noted.  P 

Sources;  Washington  Post,  CNN,  USA 
Today,  www.  bbc.  co.  uk 


Stephens,  a woman  Williams  met  over 
a telephone  chat  line  that  he  frequently 
called  while  confined  at  SCC,  according 
to  Miyake.  Stephens  “made  hundreds 
of  pornographic  videos  for  [Williams] 
which  were  smuggled  into  the  SCC,” 
Miyake  stated.  Stephens  knew  Williams 
“was  at  the  SCC  but  was  being  duped 
into  believing  that  he  was  wrongly  civilly 
committed.” 

Boardman  drained  her  savings,  mort- 
gaged her  mother’s  home  and  sold  her 
belongings  to  give  Williams  $300,000  for 
“legal  fees.”  Instead,  Williams  used  the 
money  to  buy  Stephens  a car  and  other 
expensive  gifts. 

When  another  SCC  guard,  Paepaega 
Matautia,  Jr.,  confided  in  Williams  that 
he  had  fallen  behind  on  his  mortgage  be- 
cause he  made  only  $1 1 an  hour,  Williams 
offered  an  enticing  solution;  Matautia 
could  smuggle  crack  cocaine  and  other 
contraband  into  SCC  for  $200  per  pack- 
age, according  to  court  documents.  Once 
Matautia  agreed,  Williams  kept  him  in 
line  by  threatening  to  report  him  if  he 
stopped  making  deliveries.  [See:  PLN, 
Oct.  2009,  p.  18]. 

It  was  Boardman  who  reported  the 
scheme.  With  her  assistance,  FBI  agents 
arrested  Stephens  and  Matautia  as  they 
attempted  to  smuggle  crack  to  Williams. 
Both  then  testified  against  Williams,  and 
Stephens  claimed  that  she  had  been  trying 
to  break  free  from  Williams  by  repaying 
the  gifts  he  had  given  her. 

Boardman  was  arrested  herself  and 
then  released  on  pretrial  release.  She  was 
re-arrested  in  February  2010,  however, 
for  violating  her  pre-release  conditions 
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problems  at  SCC,  including  contraband  May  2010,  p.50;  Oct.  2009,  p.  18],  SI 
found  at  the  facility,  other  inappropriate 

relationships  involving  staff  members,  an  Sources:  Seattle  Post-Intelligencer,  U.S. 
arson  and  an  attempted  escape.  [See:  PLN,  Attorney’s  Office  press  release 

CCA  Prisoner  Awarded  $3,250 
in  Excessive  Force  Lawsuit 


by  communicating  with  Williams  and 
giving  him  $750  through  his  family.  She 
was  released  again  but  rearrested  a second 
time  in  June  2010. 

Matautia  was  sentenced  to  six  months 
in  federal  prison  while  Stephens  received 
probation.  Boardman  pleaded  guilty  to  a 
misdemeanor  contraband  charge  and  was 
sentenced  to  time  served  with  one  year  su- 
pervised release  on  November  12,  2010. 

Urging  the  court  to  impose  a light 
sentence  on  Williams,  his  attorney  quoted 
P.T.  Barnum,  arguing,  “You  can  never 
cheat  an  honest  man.”  The  court  was  not 
impressed,  sentencing  Williams  to  nine 
years  in  federal  prison.  “You  are  a master 
at  it,”  declared  U.S.  District  Court  Judge 
Benjamin  Settle,  finding  that  Williams’ 
co-conspirators  “would  not  have  been 
involved  except  for  [his]  deception  and 
manipulation.” 

In  an  unrelated  incident,  following 
an  investigation  by  the  FBI,  seven  SCC 
residents  were  arrested  on  September  17, 
2009  and  charged  with  possession  of  child 
pornography;  another  had  been  arrested 
weeks  earlier  on  the  same  charge.  Accord- 
ing to  the  Seattle  Post-Intelligencer,  child 
porn  has  been  found  at  SCC  at  least  16 
times  since  2004.  Residents  at  SCC  had 
computer  (but  not  Internet)  access  until 
March  2010,  when  the  state  legislature 
allowed  staff  to  restrict  residents’  com- 
puter use. 

Of  course,  state  authorities  took  no 
responsibility  for  the  child  porn  found 
at  the  facility  or  the  scandal  involving 
Williams.  “It  shouldn’t  be  surprising  that 
they  might  try  to  manipulate  others,”  said 
Thomas  Shapley,  public  affairs  director 
of  the  Department  of  Social  and  Health 
Services,  which  operates  SCC.  “These 
are  people  who  have  issues  and  problems. 
That’s  why  they’re  there.” 

PLN  has  previously  reported  on  other 


A Louisiana  U.S.  District  Court  awarded 
$3,250  to  a prisoner  in  a civil  rights  ac- 
tion that  involved  excessive  use  of  force  by  a 
guard.  The  lawsuit  was  filed  by  Winn  Correc- 
tional Center  prisoner  Derrick  Levon  Carter 
due  to  events  that  occurred  on  April  14, 2006. 
This  case  is  unusual  in  that  the  guard,  Nor- 
man Garrett,  admitted  the  true  facts  of  the 
incident.  The  Winn  prison  is  operated  by 
Corrections  Corp.  of  America  (CCA). 

As  Garrett  was  attempting  to  count 
prisoners  in  the  infirmary,  he  became 
“enraged  by  the  taunting  of  two  other 
prisoners.”  Garrett  approached  Carter 
in  the  infirmary  waiting  room  and  asked 
him  for  his  identifying  information.  Carter 
testified  that  he  answered  fully,  but  Gar- 
rett claimed  Carter  only  responded  with 
“huh,”  which  he  took  as  a continuation  of 
the  other  prisoners’  taunting. 

Already  being  angry,  Garrett  attacked 
Carter,  “choking  him  around  the  neck  or 
upper  chest  area  and  aggressively  slamming 
or  shoving  him  against  the  wall.”  During  a 
one-day  bench  trial  in  Carter’s  subsequent 
lawsuit,  no  evidence  was  presented  of  any 
need  for  the  application  of  force  or  a threat 
that  Garrett  could  have  perceived.  Garrett 
“admittedly  simply  lost  his  cool  and  at- 
tacked the  prisoner  without  any  need  or 
justification,”  the  district  court  found. 

The  level  of  force  used  by  Garrett  “ex- 
ceeded what  was  required  and  allowed  in 
response  to  a prisoners’  verbal  communi- 
cations, even  if  Mr.  Carter’s  response  was 
sarcastic  or  dilatory,”  the  court  stated,  in 


finding  that  excessive  force  was  used.  The 
court  noted  one  mitigating  factor.  “While 
Defendant  lost  his  cool  and  attacked  the 
prisoner  maliciously  and  without  provo- 
cation, his  response  could  have  been  more 
violent  than  it  was.”  That,  and  the  fact 
that  Garrett  did  not  try  to  cover  up  the 
incident  and  admitted  his  guilt,  played  a 
part  in  the  relief  granted  to  Carter. 

As  a result  of  Garrett’s  excessive  use  of 
force,  Carter  incurred  a “knot”  on  his  head 
and  light  bruising  around  his  neck  where 
Garrett  had  choked  him.  He  also  suffered 
headaches,  sleep  deprivation  and  general 
mental  problems  that  manifested  in  a nega- 
tive attitude  following  the  incident.  The  court 
found  Carter’s  injuries  were  credible,  and  held 
that  while  they  “were  likely  not  conspicuous 
or  severe,  they  were  more  than  de  minimis, 
in  common  parlance,  ‘minor.’” 

The  district  court  awarded  Carter 
$1,250  in  compensatory  damages  and 
$2,000  in  punitive  damages.  Carter  was 
represented  by  attorneys  Ross  S.  Owen, 
Richard  C.  Goorley  and  Jeananne  Self, 
who  filed  a motion  for  attorney  fees  and 
costs.  Prior  to  the  court’s  December  8, 
2010  judgment  and  damages  award, 
Carter  had  been  released  from  prison. 

Garrett  appealed  the  judgment  to  the 
Fifth  Circuit,  but  his  appeal  was  dismissed 
on  March  7, 201 1 for  lack  of  prosecution 
after  the  parties  reached  a confidential 
settlement.  See:  Carter  v.  Wilkinson, 
U.S.D.C.  (W.D.  Louisiana),  Case  No. 
1 :06-cv-02 1 50-DDD- JDK.  fll 
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Trivialized  Use  of  Presidential  Pardon  Power  Continues  Under  Obama 


After  almost  two  years  in  office,  Presi- 
dent Obama  finally  granted  his  first 
pardons  on  December  3, 2010  - all  nine  of 
them  - barely  avoiding  George  W.  Bush’s 
record  for  the  longest  delay  by  a president 
in  granting  clemency. 

Each  of  the  nine  pardons  were  for 
very  old,  minor  offenses,  continuing 
a trend  toward  limiting  the  use  of  the 
president’s  pardon  power,  which  is  the  last 
hope  for  many  prisoners  serving  lengthy 
federal  sentences. 

Ronald  Lee  Foster,  one  of  the  lucky 
few  who  received  a pardon  from  Obama, 
was  convicted  in  1963  of  mutilating  U.S. 
currency.  While  serving  in  the  military,  Fos- 
ter cut  pennies  down  to  the  size  of  dimes  so 
he  could  use  them  in  vending  machines. 

“We  cut  the  lip  off  [the  pennies],  and 
we  were  using  them  in  the  barracks  only,  in 
the  vending  machines.  Washing  machines, 
cigarette  machines,  pop  machines,”  he 
said.  “Back  then,  a pack  of  cigarettes  cost 
20  or  30  cents  a pack,  so  you  could  get  a 
pack  for  3 cents.” 

Foster  was  placed  on  a year  of  pro- 
bation and  ordered  to  pay  a $20  fine.  He 
submitted  his  application  for  a pardon  in 
2005  after  being  denied  a gun  permit  due 
to  his  decades-old  federal  conviction. 

Four  of  Obama’s  other  pardons 
involved  cocaine-related  offenses,  each 
occurring  in  the  1980s  or  early  1990s. 
Very  few  of  the  nine  individuals  who  were 
granted  a pardon  had  served  any  time  in 
prison  for  their  crimes;  in  fact,  six  had 
received  probation. 

“The  president  was  moved  by  the 
strength  of  the  applicants’  post-con- 
viction efforts  at  atonement,  as  well  as 
their  superior  citizenship  and  individual 
achievements  in  the  years  since  their  con- 
victions,” stated  White  House  spokesman 
Reid  Cherlin. 

Samuel  Morrison,  a former  attorney 
with  the  Office  of  the  Pardon  Attorney, 
said  the  pardons  granted  by  Obama  were 
consistent  with  the  “conservative”  ap- 
proach taken  by  the  Department  of  Justice 
under  former  President  George  W.  Bush. 

“While  I’m  sure  the  grantees  are  all 
grateful,  as  they  should  be,  this  reflects 
the  department’s  continuing  program  to 
reserve  pardon  only  for  old  and  minor 
offenses,  as  they  did  in  the  Bush  admin- 
istration, as  opposed  to  anyone  who  can 
demonstrate  genuine  rehabilitation  and/or 
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need  for  relief,”  Morrison  observed. 

In  October  and  November  2010, 
Obama  denied  1,157  petitions  for  com- 
mutation of  sentence  and  another  131 
pardon  requests.  Prior  to  his  granting  the 
nine  pardons  late  last  year,  he  had  granted 


In  politics,  sometimes  a little  monetary 
grease  goes  a long  way.  No  doubt,  that’s 
why  Corrections  Corporation  of  America 
(CCA),  the  nation’s  largest  private  prison 
operator,  based  in  Nashville,  Tennessee, 
has  contributed  hundreds  of  thousands 
of  dollars  to  lawmakers  in  California.  Al- 
though it  probably  could  never  be  proven, 
that  is  also  likely  why  CCA  was  rewarded 
with  a contract  worth  almost  $700  mil- 
lion to  house  California  prisoners  in  the 
company’s  out-of-state  facilities. 

Derek  Cressman,  Regional  Director 
of  State  Operations  for  Common  Cause, 
a government  watchdog  group,  put  it  this 
way:  “The  fact  that  they’re  putting  money 
in  really  looks  like  they’re  greasing  the 
skids  to  get  a lot  more  money  out.”  And 
money  is  just  what  CCA  has  been  “putting 
in”  - mostly  to  Republicans,  but  a great 
deal  to  Democrats  as  well. 

In  2009,  CCA  gave  $ 100,000  to  Repub- 
lican Governor  Arnold  Schwarzenegger’s 
budget -reform  ballot  measure.  From  2008- 
2010  the  company  also  donated  $5,000  to 
Gov.  Schwarzenegger,  $10,000  to  Re- 
publican Meg  Whitman’s  gubernatorial 
campaign  and  $95,000  to  the  California 
Republican  Party.  CCA  contributed  a 
lesser  amount  ($5,000)  to  Democrat  Jerry 
Brown’s  campaign  for  governor,  while  it 
donated  $47,500  to  the  California  Demo- 
cratic Party,  according  to  the  Institute  for 
Money  in  State  Politics. 

Why  the  differing  amounts?  Tra- 
ditionally, Democrats  court  and  gain 
support  from  labor  unions  - and  there 
is  no  more  politically  powerful  union  in 
California  than  the  prison  guards’  union, 
the  California  Correctional  Peace  Offi- 
cers Association  (CCPOA).  As  a private 
prison  operator,  CCA’s  interests  diverge 
from  those  of  the  CCPOA  - and  thus  are 
more  closely  aligned  with  those  of  the 
Republican  Party.  While  CCPOA  engages 
in  collective  bargaining  efforts  aimed  at 


more  pardons  to  turkeys  (two,  both  at 
Thanksgiving)  than  to  people  petitioning 
for  clemency.  FJ 

Sources:  Associated  Press,  www.  cnn.  com, 
USA  Today 


achieving  higher  salaries  and  more  ben- 
efits for  its  members,  CCA  boasts  that  it 
can  deliver  the  same  services  at  a lower 
cost  to  the  state,  thus  threatening  the  jobs 
of  CCPOA’s  membership. 

In  this  respect  CCA  competes  not 
only  with  the  CCPOA  but  also  with  other 
private  prison  companies.  Yet  according 
to  Assemblyman  Hector  De  La  Torre, 
chair  of  the  Assembly  Committee  on  Ac- 
countability and  Administrative  Review, 
“there  was  no  competitive  bidding”  when 
the  state  originally  contracted  with  CCA. 
While  two  vendors  bid  for  the  initial  con- 
tract, said  a California  Department  of 
Corrections  and  Rehabilitation  (CDCR) 
spokesperson,  one  dropped  out. 

Explained  Scott  Kernan,  CDCR  Un- 
dersecretary of  Operations,  “CCA  was  the 
only  one  that  had  the  cell  capacity  with  the 
perimeter  security  and  the  programming 
necessary  to  take  care  of  the  offenders  in  a 
way  that  California  takes  care  of  them.” 

To  critics  like  Cressman  with  Com- 
mon Cause,  however,  “it’s  a classic  case 
of  pay-to-play  politics.”  Indeed,  all  told, 
CCA  contributed  more  than  $400,000  to 
political  candidates  and  party  committees 
in  California  from  2008  to  2010,  and  lob- 
bied heavily  to  house  the  state’s  prisoners 
in  its  out-of-state  facilities. 

In  the  end,  were  California  taxpayers 
well  served  by  this  process?  “We  have  no 
idea,”  noted  Assemblyman  De  La  Torre. 

Currently  holding  some  165,000 
prisoners  in  33  state  prisons,  the  CDCR 
is  under  a federal  court  order  to  relieve 
overcrowding  - with  that  case  presently 
pending  before  the  U.S.  Supreme  Court. 
[See:  PLN,  Aug.  2010,  p.l].  Unable  to 
build  its  way  out  of  the  overcrowding 
situation  - which  was  largely  created  by 
draconian  sentencing  and  parole  policies 
- and  unwilling  to  release  prisoners  early, 
California  officials  have  opted  instead 
to  house  some  of  its  prisoners  in  other 
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states.  Hence  the  need  for  private  prison 
operators  like  CCA.  The  out-of-state 
transfers  were  authorized  by  AB  900,  the 
Public  Safety  and  Offender  Rehabilitation 
Services  Act  of  2007. 

A legal  challenge  to  the  transfers, 
hied  by  the  CCPOA  and  the  Service  Em- 
ployees International  Union,  was  rejected 
by  California’s  Court  of  Appeal,  Third 
District,  on  June  4,  2008.  See:  CCPOA  v. 
Schwarzenegger,  163  Cal.App.4th  802,  77 
Cal.Rptr.3d  844  (Cal.App.  3 Dist.  2008), 
review  denied. 

CCA’s  contract  with  California 
initially  allowed  the  company  to  house 
around  10,000  state  prisoners  in  facilities 
in  Arizona,  Mississippi  and  Oklahoma. 
Following  a November  2010  contract  re- 
newal that  gave  CCA  an  additional  3,256 
beds,  plus  another  2,580-bed  contract  with 
private  prison  company  GEO  Group,  the 
capacity  for  out-of-state  prison  beds  has 
increased  to  about  15,424  (GEO  Group 
donated  $25,000  to  the  California  Repub- 
lican Party  in  2008).  California  prisoners 
will  now  be  housed  in  Colorado,  Minne- 
sota and  Michigan,  too. 

“Our  ability  to  place  offenders  out 
of  state  offers  us  much  needed  flexibility, 
which  ultimately  creates  a safer  environ- 
ment for  inmates,  our  staff  and  the  public,” 
said  CDCR  Undersecretary  Kernan. 

Not  to  mention  that  out-of-state 
prisoner  transfers  are  also  profitable  both 
for  private  prison  firms  and  the  politicians 
who  receive  such  companies’  generous 
campaign  donations.  P 

Sources:  Associated  Press,  httpillcdcrtoday. 
blogspot.  com,  www.followthemoney.  org 


Homeless  Probationer’s  Violation  for  Failure  to 
Comply  with  GPS  Monitoring  Reversed 


On  December  21, 2010,  the  Massachu- 
setts Supreme  Judicial  Court  set  aside 
a probation  violation  finding  where  the 
probationer  was  unable  to  accommodate 
the  technological  requirements  of  GPS 
monitoring  equipment  while  living  in  a 
homeless  shelter.  The  Court  found  that  as 
there  was  no  evidence  of  willful  noncompli- 
ance, the  violation  was  “akin  to  punishing 
the  defendant  for  being  homeless.” 

After  he  pleaded  guilty  to  two  counts 
of  indecent  assault  and  battery  on  a 
child  under  the  age  of  fourteen,  John  W. 
Canadyan,  Jr.  was  sentenced  to  eighteen 
months  in  prison  and  five  years  probation; 
the  latter  required  him  to  wear  a GPS 
monitoring  device.  After  his  release  from 
prison,  Canadyan  was  forced  to  live  in  a 
homeless  shelter. 

The  GPS  device  mandated  as  part  of 
his  probation  required  access  to  a tele- 
phone line,  an  electrical  outlet  or  both. 
Neither  was  available  at  the  homeless 
shelter.  Both  Canadyan  and  the  probation 
office  tried  to  accommodate  the  require- 
ments for  the  GPS  device,  but  without  a 
solution  a notice  of 
violation  was  filed. 

Subsequent  to  the 
violation,  a device 
with  an  extended 
battery  life  was  pro- 
vided to  Canadyan. 

The  Chelsea 
District  Court  found 
that  Canadyan  had 


violated  the  GPS  condition  of  his  proba- 
tion without  a valid  excuse,  because  had 
he  made  better  efforts  to  find  a job  he 
could  have  obtained  housing.  On  appeal, 
the  Supreme  Judicial  Court  noted  that 
laws  that  impose  certain  requirements  on 
sex  offenders  had  caused  “an  increase  in 
homelessness  among  such  persons.” 

The  Court  found  that  Canadyan 
had  made  a good  faith,  diligent  effort  to 
explore  other  living  arrangements  and 
alternative  GPS  technologies,  to  no  avail. 
Thus,  his  probation  violation  was  not 
willful.  Further,  finding  a job  was  not  a 
condition  of  his  probation  and  thus  could 
not  be  cause  for  a violation.  As  such,  the 
violation  finding  was  set  aside.  See:  Com- 
monwealth v.  Canadyan,  458  Mass.  574, 
944  N.E.2d  93  (Mass.  2010).  PI 
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Mexican  Prison  Officials  Arm  and  Release 
Prisoners  for  Hit  Squad  Duties 


A Mexican  prison  director,  Marga- 
rita Rojas  Rodriguez,  and  three  other 
prison  employees  were  detained  in  August 
2010  while  their  role  in  arming  and  releas- 
ing prisoners  to  kill  rival  gang  members  was 
investigated.  [See:  PLN,  Jan.  2011,  p.50], 
“According  to  witnesses,  the  inmates 
were  allowed  to  leave  with  authorization 
of  the  prison  director  ...  to  carry  out  in- 
structions for  revenge  attacks  using  official 
vehicles  and  using  guards’  weapons  for 
executions,”  said  Ricardo  Najera,  spokes- 
man for  the  Mexican  attorney  general’s 
office.  “Unfortunately,  the  criminals  also 
carried  out  cowardly  killings  of  innocent 
civilians,  only  to  return  to  their  cells.” 

In  addition  to  Rodriguez,  prison  secu- 
rity chiefs  Roberto  Enriquez  Aguayo  and 
Jose  Guadalupe  Rivas  Ordaz,  as  well  as 
the  prison’s  assistant  director,  Francisco 
Carlos  Alberto  Uranga  Orona,  were  de- 
tained pending  an  investigation. 

The  background  to  the  astonishing 
use  of  prisoners  as  hit  men  is  the  battle  for 
control  of  the  drug  trade  in  the  neighbor- 
ing northern  Mexican  states  of  Coahuila 
and  Durango.  In  that  fight,  the  Zetas  - the 
indiscriminately  violent  former  enforce- 
ment arm  of  the  Gulf  cartel  - is  seeking 
to  overthrow  the  Gulf  cartel.  At  stake  is 
the  lucrative  narcotics  pipeline  into  the 
U.S.  via  Coahuila,  which  is  opposite  the 
middle  of  the  Texas  section  of  the  U.S.- 
Mexico  border. 

The  prison  is  located  at  Gomez  Pala- 
cio  in  eastern  Durango  near  the  border 
with  Coahuila.  Just  across  the  border  is 
Coahuila’s  capital,  Torreon,  where  35 
people  were  killed  in  three  separate  attacks 
on  February  1,  May  15  and  July  18, 2010. 
The  first  two  attacks  were  on  bars  and  re- 
sulted in  a total  of  18  deaths.  The  last,  and 
deadliest,  attack  was  on  a birthday  party 
being  held  at  a rented  hall  at  an  inn.  The 
revelers  had  received  an  invitation  to  the 
party  via  Facebook.  Gunmen  appeared, 
spraying  the  hall  with  assault  rifles  and 
killing  17  people,  including  women.  All 
three  attacks  are  believed  to  be  related  to 
gang  retaliation  and  committed  by  prison- 
ers who  then  returned  to  their  cells. 

“The  criminals  carried  out  the  execu- 
tions as  part  of  a settling  of  accounts 
against  members  of  rival  gangs  tied  to 
organized  crime,”  said  Najera. 
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Police  recovered  over  120  bullet 
casings  from  the  birthday  party  massa- 
cre. According  to  Najera,  forensic  tests 
matched  them  to  four  AR-15  assault  rifles 
assigned  to  the  prison  for  use  by  guards. 

This  “can  only  be  seen  as  a wake-up 
call  for  authorities  to  address,  once  again, 
the  state  of  deterioration  in  many  local 
law  enforcement  institutions  ...  we  can- 
not allow  this  kind  of  thing  to  happen 
again,”  said  Francisco  Blake,  Interior 
Secretary  of  Mexico,  who  promised  that 
the  investigation  would  seek  to  determine 
who  gave  orders  for  “these  cowardly  and 


The  American  Civil  Liberties  Union 
(ACLU)  of  Virginia  has  asked  the 
U.S.  Department  of  Justice  (DOJ)  to 
investigate  conditions  at  the  Richmond 
City  Jail  following  the  June  2010  deaths 
of  two  prisoners,  one  of  which  was  heat- 
related  while  the  other  may  have  been 
heat-related. 

Between  2000  and  2007, 8,097  detain- 
ees died  in  jails  nationwide  according  to  a 
July  2010  report  by  the  DOJ’s  Bureau  of 
Justice  Statistics  (BJS).  The  jail  mortality 
rate  dropped  from  151  deaths  per  100,000 
detainees  in  2000  to  141  per  100,000  in 
2007.  That  statistic  is  deceiving,  however, 
because  the  average  daily  jail  population 
and  number  of  deaths  actually  increased 
over  that  time  period. 

Nationally,  suicide  was  the  leading 
cause  of  jail  deaths,  totaling  29  percent 
of  all  deaths,  followed  by  heart  disease  as 
the  leading  illness-related  cause  of  death 
at  22  percent.  Heat  exposure  was  not  listed 
as  a cause  of  any  of  the  reported  deaths 
in  the  BJS  report. 

The  rarity  of  heat-related  jail  deaths 
raises  questions  about  two  recent  deaths  at 
the  Richmond,  Virginia  city  jail.  On  June 
14,  2010,  54-year-old  Grant  Sleeper  was 
arrested  on  an  outstanding  warrant  for 
threatening  then-Governor  Timothy  M. 
Kaine  and  his  daughter  in  a rambling  let- 
ter he  had  sent  to  the  governor’s  office. 
Sleeper  was  booked  into  the  Rich- 


condemnable  acts.” 

In  late  2006,  Mexico’s  President, 
Felipe  Calderon,  began  cracking  down 
on  gangs  and  government  corruption. 
Since  then  over  25,000  people  have  died 
in  gang-related  violence  in  Mexico.  The 
crackdown  has  also  overcrowded  Mexico’s 
prisons,  which  has  resulted  in  escalating 
levels  of  violence  - including  numerous 
riots  and  deaths.  P 

Sources:  McClatchy-Tribune  News  Ser- 
vice, www.telegraph.co.uk,  Associated 
Press,  www.hercddsun.com,  CNN 


mond  City  Jail  on  June  16,  2010,  but 
was  hospitalized  two  days  later.  He  died 
at  the  hospital  from  environmental  heat 
exposure  on  June  26,  2010.  Sheriff  C.T. 
Woody,  Jr.  claimed  that  Sleeper  had  a 
pre-existing  medical  condition  and  denied 
that  deputies  knew  he  had  any  heat-related 
problems. 

Sleeper,  who  was  homeless,  may  have 
suffered  organ  failure  due  to  prolonged 
heat  exposure  and  dehydration,  according 
to  Dr.  Matthew  Bartholomew,  an  assistant 
professor  of  emergency  medicine  at  the 
VCU  Medical  Center.  If  Sleeper  was  not 
able  to  cool  off,  death  would  be  possible, 
Dr.  Bartholomew  stated. 

Just  days  later,  on  June  30,  2010,  jail 
prisoner  Kenny  Wayne  Bennett,  48,  died 
after  he  was  found  unresponsive  in  his 
bunk.  He  had  been  arrested  for  stealing 
a can  of  beer  from  a grocery  store.  Ben- 
nett’s sister,  Brenda,  was  told  by  jail  staff 
that  her  brother’s  death  was  heat-related. 
According  to  Sheriff  Woody,  however,  no 
evidence  supported  that  claim. 

He  said  deputies  do  all  they  can  to 
keep  prisoners  cool  and  hydrated.  But  he 
admitted  that  the  jail,  which  was  built  in 
the  1960s,  does  not  have  air  conditioning 
and  some  parts  of  the  facility  can  reach 
120  degrees. 

To  combat  the  heat,  jail  staff  provide 
prisoners  with  ice,  fans  and  water  cool- 
ers; following  the  deaths  of  Sleeper  and 
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Texas  Prison  Guard  One  of 
“America’s  Dumbest  Criminals” 


Bennett,  thejail  also  installed  large  indus- 
trial fans.  In  addition  to  the  heat-related 
problems,  overcrowded  conditions  at  the 
facility  have  led  some  city  officials  to  call 
for  the  construction  of  a new  jail. 

The  Virginia  Medical  Examiner’s 
office  later  determined  that  Bennett’s 
death  was  due  to  hypertensive  and  ath- 
erosclerotic cardiovascular  disease.  It  was 
unclear  whether  heat  exposure  may  have 
contributed  to  his  death. 

“My  heart  goes  out  to  anyone  that’s 
incarcerated,”  said  Brenda  Bennett.  “If 
you  need  to  be  there  and  you  did  the  crime, 
you  need  to  be  there.  But  why  should  you 
have  to  die  there?  It’s  neglect.”  The  Vir- 
ginia ACLU  agreed  and  asked  the  DOJ 
to  investigate  conditions  at  the  Richmond 
jail  in  the  wake  of  the  two  deaths. 

Since  then  two  other  prisoners  have 
died,  though  their  deaths  were  not  heat- 
related.  On  November  30,  2010,  Janice 
Motto,  49,  died  after  showing  “signs  of 
unusual  behavior,”  according  to  a press 
release  by  Sheriff  Woody.  She  was  go- 
ing to  be  taken  to  a hospital  at  the  time 
of  her  death  and  had  been  jailed  on  a 
petit  larceny  charge.  Also,  in  Septem- 
ber 2010,  Richmond  City  Jail  prisoner 
Peter  Dellova,  45,  died  due  to  conges- 
tive heart  failure,  the  medical  examiner 
determined.  He  had  been  arrested  for 
contempt  of  court,  failure  to  comply 
with  a summons  and  driving  with  a 
suspended  license.  M 

Sources:  Washington  Post,  Times  Dis- 
patch, www.wtrv.com,  http://kissrichmond. 
com,  “Mortality  in  Local  Jails,  2000-2007 
(BJS,  July  2010,  NCJ  222988) 


In  September  2010,  a Texas  Department 
of  Criminal  Justice  (TDCJ)  prison 
guard  was  arrested  for  stealing  beer  and 
cigarettes  from  a convenience  store.  His 
prosecution  will  be  aided  by  cell  phone 
photos  and  video  that  show  the  guard  and 
his  accomplice  celebrating  their  ill-gotten 
gains,  as  well  as  surveillance  footage  from 
the  store  and  the  guard’s  confession. 

At  1:30  a.m.  on  September  23,  2010, 
two  men  entered  an  E-Z  Mart  near 
Silsbee,  Texas.  One  had  dark  shorts,  a 
red  T-shirt  and  a baseball  cap,  and  the 
other  had  a cast  on  his  arm  and  wore  a 
gas  mask.  The  pair  grabbed  four  cases  of 
beer  and  ran  out  of  the  store.  Surveillance 
videos  showed  the  men  jumping  into  a 
small  extended-cab  pickup  and  speeding 
off.  Deputies  responded  to  the  scene  and 
processed  the  video  evidence. 

At  around  4:30  a.m.,  the  man  with 
the  dark  shorts  and  red  T-shirt  returned. 
This  time  he  wasn’t  wearing  a baseball  cap. 
He  tried  to  buy  a carton  of  cigarettes,  but 
produced  an  obviously  fake  ID  which  the 
clerk  refused  to  honor.  The  man  then  ran 
out  of  the  store  with  the  cigarettes  without 
paying  for  them.  Surveillance  video  showed 
him  driving  off  in  a Chevy  S-10  with  the 
front  license  plate  on  the  dash  - the  same 
vehicle  used  in  the  previous  theft. 

At  around  6:30  a.m.  a Sheriff’s  ser- 
geant drove  past  a Chevy  S-10  matching 
the  suspect’s  vehicle.  The  driver,  TDCJ 
prison  guard  Thomas  Stark,  20,  was 
wearing  dark  shorts  and  a red  T-shirt.  The 


19-year-old  passenger  in  his  truck,  Justin 
Patterson,  had  a cast  on  his  arm. 

“I  found  two  cell  phones  in  the  truck,” 
said  Sgt.  Jerry  Roberts  of  the  Hardin 
County  Sheriff’s  Office.  The  last  message 
on  one  phone,  sent  at  approximately  12:30 
that  morning,  said,  “We’re  about  to  go 
on  a beer  run.”  The  text  message  became 
evidence. 

The  other  cell  phone  contained  photos 
and  a video  showing  Stark  and  Patterson 
bragging  about  stealing  the  beer.  One  of 
the  photos  included  a tub  filled  with  beer 
cans  and  packs  of  cigarettes.  Stark  report- 
edly confessed  that  he  and  Patterson  had 
committed  the  thefts. 

“This  was  one  of  those  beyond  stu- 
pidity things,  to  go  back  to  the  same  store 
wearing  the  same  clothes  where  just  hours 
before  you  had  stolen  beer  and  then  steal 
cigarettes,”  observed  Sgt.  Roberts.  “If  all 
the  crooks  would  be  as  smart  as  these 
guys  were,  we  probably  would  have  a jail 
full  of  people  and  no  unsolved  crime  in 
the  county.”  M 

Source:  The  Silsbee  Bee 
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The  overwhelming  characteristic  of 
Select  Legal  Topics:  Civil,  Criminal, 
Federal,  Evidentiary,  Procedural,  and 
Labor,  by  Andrew  J.  Schatkin,  is  density 
of  information.  This  book  is  625  pages 
long  with  small  typeset;  it  contains  an 
enormous  amount  of  information  on  an 
impressive  variety  of  legal  topics. 

Schatkin  is  a principal  partner  of  a 
New  York-based  law  firm  and  a leading 
legal  commentator  who  has  been  practicing 
law  in  multiple  fields  and  at  various  levels 
of  state  and  federal  jurisdiction  since  1978. 
Select  Legal  Topics  is  a compendium  of  his 
legal  journal  articles  covering  a wide  vari- 
ety of  topics  such  as  criminal  law,  evidence, 
civil  procedure,  labor  and  employment  law, 
family  law,  civil  rights,  tort  law  and  federal 
procedure,  which  were  originally  published 
between  1980  and  2006. 

Each  article  is  well-researched  and 
extensively  annotated  with  relevant  case 
law  and  explanations  of  legal  principles. 
Schatkin’s  writing  style  makes  the  un- 
derstanding of  complex  legal  questions 
and  reasoning  accessible  to  non-lawyers. 
Although  his  articles  were  published  in 
legal  journals  and  directed  at  attorneys, 
Schatkin  writes  in  a pedagogic  fashion, 
filling  in  the  history  and  background  of  a 
legal  topic  before  going  on  to  explain  the 
current  rulings  and  reasoning.  His  articles 
are  as  educational  as  they  are  topical. 

One  would  expect  that  a compendium 
of  legal  articles  written  by  a New  York 
attorney  would  be  of  greatest  interest  to 
people  dealing  with  the  legal  system  in  the 
State  of  New  York,  and  this  is  undoubtedly 
so.  However,  Select  Legal  Topics  is  handy 
for  many  others  as  well.  One  reason  for  its 
universal  usefulness  is  that  developments  in 
the  laws  of  one  state  generally  track  those  of 
other  states.  New  York,  having  one  of  the 
largest  populations  among  the  states,  tends 
to  set  the  trend  rather  than  follow  it.  Thus, 
a person  dealing  with  another  state’s  laws 
could  easily  use  case  law  from  New  York  as  a 
persuasive  precedent  in  a legal  argument. 

If  that  were  the  only  reason  for  non- 
New  Yorkers  to  buy  Select  Legal  Topics,  it 
would  be  a good  one.  But  Schatkin’s  writ- 
ing is  comprehensive  enough  to  transcend 
what  might  otherwise  be  a geographical 
limitation.  Even  his  articles  on  New  York 
criminal  law,  which  take  up  almost  half 
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the  book,  are  frequently  annotated  with 
federal  and  out-of-state  citations.  This 
makes  this  book  useful  to  anyone  dealing 
with  the  law  throughout  the  nation.  Ad- 
ditionally, some  articles  deal  with  issues 
such  as  federal  procedure,  federal  civil 
rights  law  and  labor  law  that  are  federal 
in  character  and  thus  find  application 
beyond  New  York’s  borders. 


In  an  October  2010  report  examining 
the  fifteen  states  that  have  the  highest 
prison  populations,  the  Brennan  Center 
for  Justice  found  that  the  practices  of 
imposing  new  “user  fees”  on  criminal  de- 
fendants, raising  the  amounts  of  existing 
fees,  and  intensifying  the  collection  of  fees 
and  other  forms  of  criminal  justice  debt 
(such  as  fines  and  restitution)  undermined 
the  rehabilitation  and  reentry  success  of 
released  prisoners.  The  report  also  showed 
that  efforts  expended  to  collect  such  debts, 
rather  than  increasing  revenue,  may  actu- 
ally help  “pave  the  way  back  to  jail  and 
result  in  yet  more  costs  to  the  public.” 

The  study  noted  that  “fees,  while 
often  small  in  isolation,  regularly  total 
hundreds  and  even  thousands  of  dollars. 
All  fifteen  of  the  examined  states  charge 
a broad  array  of  fees,  which  are  often 
imposed  without  taking  into  account 
ability  to  pay....  Thirteen  of  the  fifteen 
states  charge  poor  people  public  defender 
fees  for  simply  exercising  their  consti- 
tutional right  to  counsel  ...  [which]  can 
push  defendants  to  waive  counsel,  raising 
constitutional  questions  and  leading  to 
wrongful  convictions,  over-incarceration, 
and  significant  burdens  on  the  operation 
of  the  courts.” 

The  Brennan  Center  report  also 
claims  that  the  imposition  of  fees  on 
criminal  defendants  can  lead  to  a spiral- 
ing increase  in  debt  for  those  convicted 
of  even  minor  charges.  “Fourteen  of 
the  fifteen  states  also  impose  ‘poverty 
penalties’  - piling  on  additional  late  fees, 
payment  plan  fees,  and  interest  ...  often 
enriching  private  debt  collectors.” 


Published  by  University  Press  of 
America  and  retail  priced  at  $69.95,  Select 
Legal  Topics  would  enhance  the  bookcase 
of  anyone  who  wants  to  understand  the 
law  in  the  United  States  and  especially 
in  the  State  of  New  York.  Its  density  of 
information  and  extensive  annotation  also 
make  it  a useful  starting  point  for  research 
on  numerous  legal  topics.  P 


Many  of  these  practices  are  resulting 
in  the  establishment  of  de  facto  “debtor’s 
prisons,”  because  people  who  are  unable 
to  pay  are  often  re-incarcerated.  All  of  the 
fifteen  states  examined  in  the  study  have 
jurisdictions  that  arrest  people  for  failing 
to  pay  debt  or  appear  at  debt -related  court 
hearings.  According  to  the  report,  “Many 
states  also  use  the  threat  of  probation  or 
parole  revocation  or  incarceration  for  con- 
tempt as  a debt-collection  tool,  and  in  some 
jurisdictions,  individuals  may  also  ‘choose’ 
to  go  to  jail  as  a way  to  reduce  their  debt 
burdens....  Yet,  even  though  over-incarcer- 
ation harms  individuals  and  communities 
and  pushes  state  budgets  to  the  brink,  states 
continue  to  send  people  back  to  prison  or 
jail  for  debt-related  reasons.” 

The  report  further  highlights  the 
incongruity  of  states  spending  large  sums 
for  collection  efforts  and  incarcerating 
debtors  without  properly  analyzing  the 
cost  of  those  practices.  Expenses  for 
additional  court  time,  salaries  for  debt 
collection  employees  and  incarceration 
costs  are  not  properly  assessed  when  set- 
ting debt-collection  policies,  and  it  is  clear 
that  in  some  cases  the  amount  collected  is 
less  than  the  amount  expended  to  collect 
outstanding  debts. 

This  does  not  take  into  account  the 
social  cost  of  extensive  debt  collection 
efforts,  which  may  create  significant  barri- 
ers to  reentry  after  prisoners  are  released. 
Eight  of  the  fifteen  states  suspend  driving 
privileges  for  unpaid  debt,  and  seven  re- 
quire criminal  justice  debt  to  be  paid  off 
before  restoring  the  right  to  vote.  Even  the 
payment  of  child  support  can  be  adversely 
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affected,  resulting  in  additional  costs  to 
state  and  local  government  agencies. 

Also,  it  is  clear  from  the  study  that 
when  courts  act  as  collection  agencies 
for  criminal  justice  debt,  they  may  com- 
promise their  traditional  independent 
function  as  an  impartial  arbiter  of  justice 
by  putting  debt  collection  ahead  of  the 
goals  of  public  safety  and  rehabilitation  of 
prisoners  who  are  reentering  society. 

The  Brennan  Center  presented  various 
recommendations  for  reforming  the  use  of 
criminal  justice  user  fees  and  debt  collection 
on  the  state  and  local  levels.  For  example, 
defendants  should  be  questioned  about 
their  debts  and  income,  so  their  ability  to 
pay  can  be  realistically  determined.  Indigent 
defendants  should  be  excused  from  payment 
and  given  some  type  of  community  service. 
States  should  stop  incarcerating  people  for 
failure  to  pay  criminal  justice  debts  prior  to 
a hearing  to  ascertain  then  ability  to  pay. 
Public  defender  fees  should  be  abolished, 
to  encourage  defendants  to  take  advantage 
of  their  constitutional  right  to  counsel  in 
criminal  cases. 

So-called  “poverty  penalties”  that 
impose  additional  fees  for  non-payment 
should  be  eliminated.  The  true  cost  of 
debt  collection  efforts,  including  ar- 


rest, incarceration  and  driver’s  license 
suspension,  plus  employees’  salaries 
and  court-related  expenses,  should  be 
evaluated,  and  the  impact  on  reentry  and 
recidivism  studied.  Driving  privileges 
should  only  be  suspended  in  cases  where 
a defendant  has  the  ability  to  pay  but 
refuses  to  do  so. 

Finally,  the  criminal  justice  system 
must  recognize  that  community  service 
programs  that  build  job  skills  for  people 
unable  to  pay  their  criminal  justice  debts 
are  a better  use  of  tax  dollars  than  the  ex- 
pense of  putting  those  people  back  in  jail 
where  they  are  unable  to  work,  pay  taxes, 
support  their  families  or  otherwise  posi- 


About  150  California  parole  viola- 
tors recently  learned  the  hard  way 
that  “if  it  sounds  too  good  to  be  true,  it 
probably  is.” 

California  corrections  officials  set 
up  an  elaborate  scheme  targeting  2,700 
of  the  state’s  14,000  parole  violators,  by 
sending  letters  to  their  relatives  offering 
an  attractive  offer:  Turn  yourself  in  on 


tively  contribute  to  society.  Community 
service  programs  should  be  made  more 
widely  available,  but  only  used  at  the  de- 
fendant’s request  or  when  an  unemployed 
defendant  has  been  unable  to  make  his  or 
her  debt  payments. 

The  states  examined  in  the  Brennan 
Center  study  included  California,  Texas, 
Florida,  New  York,  Georgia,  Ohio,  Penn- 
sylvania, Michigan,  Illinois,  Arizona, 
North  Carolina,  Louisiana,  Virginia, 
Alabama  and  Missouri.  FI 

Source:  “Criminal  Justice  Debt:  A Barrier 
to  Reentry,”  Brennan  Center  for  Justice 
( October  2010) 
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Colorado  Officials  Lead  Efforts  to  Modernize  Afghan  Prisons 


Bill  Zalman  is  the  leader  of  a team  of 
prison  officials  from  Colorado  that 
has  been  tapped  to  help  train  the  wardens 
of  Afghanistan’s  prisons  in  modern  cor- 
rectional practices. 

The  head  of  the  Bureau  of  Interna- 
tional Narcotics  and  Law  Enforcement 
Affairs,  U.S.  Assistant  Secretary  of  State 
David  T.  Johnson,  selected  Colorado  be- 
cause he  said  that  state  is  a leader  in  the 
corrections  field,  along  with  California 
and  Maryland.  He  also  mentioned  he 
had  toured  the  Colorado  prison  in  Canon 
City  and  reviewed  many  of  the  vocational 
training  programs  there,  which  included 
a 3,000-head  goat  farm  and  a culinary 
arts  program.  The  executive  director  of 
the  Colorado  Department  of  Corrections 
(DOC),  Ari  Zavaras,  stated  that  prisoners 
not  only  learn  trades  but  also  develop  a 
work  ethic  that  helps  reduce  recidivism. 

Johnson  said  he  had  selected  state 
prison  experts  to  do  the  federally-funded 
training  in  Afghanistan  rather  than  fed- 
eral prison  officials,  largely  because  state 
systems  were  closer  in  size  to  those  of 
the  smaller  countries  that  they  were  help- 
ing. “Our  corrections  system  is  the  most 
effective  human-rights  tool  we  have  in 
Afghanistan,”  he  said,  apparently  without 
irony. 

According  to  Zalman,  stationed  in 
Kabul,  “Prison  is  prison  the  world  around. 
What  we  offer  is  a modern-day  corrections 
program.”  Zalman  took  the  training  as- 
signment in  Afghanistan  after  retiring  as 
the  DOC’s  director  of  offender  services, 
where  he  had  obtained  experience  in  risk- 
assessment  and  vocational  training.  He 
noted  that  no  risk  assessments  were 
being  done  in  Afghan  prisons,  meaning 
that  prisoners  who  were  prone  to  escape, 
or  extremely  violent,  were  held  in  the 
same  facilities  and  areas  as  non-violent 
prisoners. 

Most  of  Afghanistan’s  16,000  pris- 
oners live  in  substandard,  overcrowded 
facilities  with  poor  sanitary  conditions. 
Zalman  said  they  were  trying  to  intro- 
duce vocational  programming,  including 
tinsmithing,  farming  and  carpet-making, 
to  reduce  problems  linked  with  idleness. 
This  had  reduced  fights,  drug  dealing  and 
tension  among  prisoners,  Zalman  stated. 
Most  Afghan  prisoners  are  what  Johnson 
termed  garden-variety  criminals,  such  as 
thieves. 
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by  Derek  Gilna 

The  work  of  the  Colorado  prison 
experts  is  not  confined  to  Afghanistan 
but  extends  to  many  other  small  nations, 
including  Morocco  and  Mexico.  They 
train  officials  in  those  countries  on  how 
to  safely  hold  and  transport  their  pris- 
oners. According  to  Zalman,  dozens  of 
Mexican  federal  corrections  officers  spent 
three  weeks  at  a Colorado  transportation 
training  program. 

Other  Colorado  prison  experts  are  in 
Central  America,  training  prison  guards 
on  how  to  deal  with  the  special  challenges 
of  housing  gang  members. 

However,  despite  providing  such 
training  in  modern  correctional  practices, 
problems  still  occur.  For  example,  Afghan 
prison  officials  apparently  failed  to  learn 


On  August  23,  2010,  the  American 
Civil  Liberties  Union  (ACLU) 
and  ACLU  of  Wisconsin  filed  a settle- 
ment agreement  in  U.S.  District  Court 
that  will  improve  medical  and  mental 
health  care  and  conditions  of  confine- 
ment for  disabled  prisoners  at  the  only 
women’s  maximum-security  facility  in 
the  Wisconsin  Department  of  Correc- 
tions (DOC). 

The  settlement  stemmed  from  a class- 
action  civil  rights  suit  filed  pursuant  to  42 
U.S.C.  § 1983.  Kristine  Flynn,  Debbie  Ann 
Ramos,  Lenda  Flournoy  and  Vernessia 
L.  Parker,  state  prisoners  incarcerated  at 
the  Taycheedah  Correctional  Institution 
(TCI),  filed  the  lawsuit  on  May  1,  2006. 
They  alleged  inadequate  medical,  dental 
and  mental  health  care  in  violation  of 
the  Eighth  Amendment,  as  well  as  the 
lack  of  an  inpatient  psychiatric  treat- 
ment facility  and  access  to  other  services 
for  disabled  prisoners  in  violation  of  the 
Equal  Protection  Clause  of  the  Four- 
teenth Amendment,  the  Americans  with 
Disabilities  Act  and  the  Rehabilitation 
Act.  [See:  PLN,  Aug.  2010,  p.34;  Jan. 
2007,  p.20]. 

The  district  court  subsequently  certi- 
fied a class  consisting  of  “all  prisoners  who 
are  now  or  in  the  future  will  be  confined  at 
TCI,”  plus  a subclass  of  all  class  members 
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proper  methods  regarding  escape  preven- 
tion. On  April  24,  2011,  Taliban  fighters 
dug  a 1,050-foot  tunnel  into  the  Sarposa 
Prison  in  Kandahar,  leading  to  the  escape 
of  more  than  450  prisoners.  The  facility 
had  reportedly  increased  its  security  pro- 
cedures following  a 2008  attack  by  Taliban 
militants,  involving  two  suicide  bombers, 
that  resulted  in  the  escape  of  almost  900 
prisoners.  [See:  PLN,  April  2009,  p.45], 
“This  is  a blow,”  stated  Waheed  Omar, 
an  Afghan  presidential  spokesman,  refer- 
ring to  the  recent  tunnel  escape.  “A  prison 
break  of  this  magnitude  of  course  points 
to  a vulnerability.”  P 

Sources:  www.denverpost.com,  www. ga- 
zette. com 


with  disabilities.  During  litigation  and  dis- 
covery, the  plaintiffs’  attorneys  reviewed 
hundreds  of  thousands  of  pages  of  DOC 
documents.  The  plaintiffs  dropped  their 
claims  related  to  dental  care,  then  entered 
into  mediation  that  resulted  in  the  settle- 
ment agreement. 

The  settlement  requires  TCI  to  hire  a 
full-time  physician  as  the  facility’s  medical 
director;  have  a correctional  health  care 
expert  audit  TCI  at  least  twice  a year  and 
file  a report  on  the  prison’s  compliance 
with  the  agreement;  obtain  accreditation 
by  the  National  Commission  on  Cor- 
rectional Health  Care;  have  credentialed 
staff  at  the  licensed  practical  nurse  level 
or  higher  dispense  controlled  medications; 
build  an  annex  for  out-of-cell  therapy  and 
individual  therapy  for  prisoners  needing 
mental  health  care;  and  open  the  planned 
Wisconsin  Women’s  Resource  Center  for 
the  provision  of  inpatient  psychiatric 
services  by  June  1,  2012. 

Other  provisions  of  the  settlement 
include  providing  hearing-impaired 
prisoners  with  qualified  sign  language  in- 
terpreters, and  providing  vision-impaired 
prisoners  with  reading  assistants,  Braille 
materials  and/or  other  accommodations 
to  facilitate  their  access  to  such  basic 
services  as  medical  and  mental  health 
care,  disciplinary  and  grievance  hearings. 
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Sweeping  Settlement  Covers  Medical 
and  Mental  Health  Care  at 
Wisconsin  Women’s  Prison 


treatment  and  educational  programs,  and 
evaluation  tests  used  to  assign  prisoners 
to  classes  or  programs.  The  settlement 
further  requires  access  to  adaptive  hearing 
devices  to  facilitate  phone  calls,  so  as  to 
allow  hearing-impaired  prisoners  equal 
access  to  and  longer  times  for  calls,  and 
the  use  of  visual  alerts  to  notify  hearing- 
impaired  prisoners  of  count  times, 
emergencies  and  announcements.  Closed 
captioning  must  be  available  on  all  TCI 
televisions. 

TCI  must  also  maintain  pathways 
and  walkways  between  buildings  in  suf- 
ficient repair  for  use  by  mobility-impaired 
prisoners.  Obstructions,  impediments 
and  safety  hazards  for  mobility-impaired 
prisoners  must  be  clearly  marked,  and 
wheelchair-pushing  mobility  assistants 
are  to  be  trained  with  an  emphasis  on 
safety.  Mobility-impaired  prisoners  must 
be  allowed  to  dine  at  the  same  time  and 
place  as  non-disabled  prisoners,  but  may 
be  required  to  commit  in  advance  to  eating 
meals  in  the  cafeteria. 

TCI  must  consider  whether  a pris- 
oner’s disability  prevented  compliance 
with  institutional  rules  in  the  event  of 
disciplinary  action.  Prison  officials  must 
also  conduct  a study  comparing  cells  in 
medium-security  units  to  aid  in  future 
cell  construction  or  retrofitting  of  exist- 
ing cells  so  they  are  more  accessible  for 
disabled  prisoners. 

The  plaintiffs  were  ably  represented 
by  Wisconsin  ACLU  Legal  Director 
Laurence  J.  Dupuis  of  Milwaukee;  ACLU 
National  Prison  Project  attorneys  Gabriel 
B.  Eber  and  David  C.  Fathi  of  Wash- 
ington, D.C.;  and  Chicago  attorneys 


Genevieve  J.  Essig,  Keri  Holleb  Hotaling 
and  Robert  L.  Graham. 

“Today’s  settlement  is  a real  victory 
for  all  female  prisoners  at  TCI  who  will 
no  longer  have  to  suffer  needlessly  in 
a system  that  fails  to  comply  with  the 
requirements  of  the  U.S.  Constitution,” 
said  Eber.  “This  settlement  will  lead  to 
dramatic  improvements  in  the  quality  of 
health  care  prisoners  will  receive.” 

“The  health  care  system  at  TCI  has 
been  in  crisis  for  years  and  today’s  settle- 
ment agreement  is  a monumental  step 
toward  achieving  much-needed  improve- 
ments and  accountability,”  added  Dupuis. 
“The  measures  that  will  be  put  in  place 


A $75, 000  settlement  has  been  reached 
in  a lawsuit  brought  by  a former 
prisoner  who  was  beaten  by  guards  at 
Pennsylvania’s  Westmoreland  County 
Prison  (WCP). 

In  June  2009,  James  P.  Edwards,  28, 
was  arrested  on  a parole  violation.  He  was 
on  parole  following  a 10-year  sentence  in 
Texas  for  attempted  capital  murder,  and 
was  violated  for  failing  to  report  to  his 
parole  officer. 

While  at  WCP,  Edwards  was  taken 
into  a counselor’s  office  by  guards  Chris- 
topher Pickard,  Steven  Greenawalt,  Craig 
Petrus  and  Randy  Miller.  Edwards  alleged 
that  once  there,  the  four  guards  slammed 
his  head  into  the  wall  and  beat  him.  He 
suffered  head,  neck,  rib  and  back  injuries. 
[See:  PLN,  Jan.  2010,  p.30]. 


will  have  a positive  impact  not  only  on 
the  prisoners  at  TCI  but  also  on  the  com- 
munities to  which  prisoners  will  return 
upon  release.” 

The  district  court  held  a fairness  hear- 
ing on  December  2,  2010  and  approved 
the  class-action  settlement  the  same  day. 
On  December  14, 2010,  the  court  ordered 
the  defendants  to  pay  plaintiffs’  attorney 
fees  in  the  amount  of  $950,000.  The  dis- 
trict court  retained  jurisdiction  to  enforce 
the  terms  of  the  settlement.  See:  Flynn  v. 
Doyle,  U.S.D.C.  (E.D.  Wise.),  Case  No. 
2:06-cv-00537-RTR. 

Additional  source:  ACLU  press  release 


The  four  guards  face  criminal 
charges  of  official  oppression,  simple 
assault,  terroristic  threats  and  con- 
spiracy related  to  the  beating.  Two 
other  guards,  Jonathan  Billheimer  and 
Marc  Hutchison,  were  fired  for  not 
stopping  the  assault.  They  were  not 
criminally  charged  and  both  have  since 
sued  WCP,  claiming  they  were  wrong- 
fully terminated. 

Edwards  hied  suit  in  federal  court 
over  the  beating,  and  the  case  settled  in 
November  2010.  The  county’s  insurer  paid 
the  settlement.  See:  Edwards  v.  County  of 
Westmoreland,  U.S.D.C.  (W.D.  Penn.), 
Case  No.  2:10-cv-00799-NBF.  H 

Additional  source:  www.pittsburghlive. 
com 


$75,000  Settlement  in 
Pennsylvania  Jail  Beating 
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Conviction  Affirmed  for  Former  Prisoner  Who  Posed  as  Lawyer 

by  Brandon  Sample 


Howard  O.  Kieffer  “is  not  an  attorney, 
never  obtained  a college  degree  and 
has  never  attended  law  school  or  passed  a 
bar  exam,”  wrote  the  Chief  Judge  of  the 
Eighth  Circuit  Court  of  Appeals,  in  af- 
firming Kieffer’s  conviction  and  sentence 
for  fraudulently  representing  defendants 
in  federal  court. 

Kieffer’s  scam  started  in  the  mid- 
1990s  after  he  was  released  from  federal 
prison  for  tax  fraud.  He  formed  a business 
called  Federal  Defense  Associates  (FDA). 
As  the  executive  director  of  FDA,  Kief- 
fer touted  himself  as  an  expert  in  federal 
prison  matters  and  sentencing  issues.  [See: 
PLN,  Jan.  2009,  p.44]. 

Through  FDA,  various  websites 
and  other  means,  Kieffer  obtained  over 
$150,000  in  legal  fees  from  unsuspecting 
clients  that  Kieffer  “represented”  in  fed- 
eral court,  posing  as  an  attorney. 

Kieffer  would  go  to  legal  conferences 
that  only  judges  and  attorneys  would 
attend,  passing  himself  off  as  a lawyer. 
Using  attorneys  he  met  at  those  confer- 
ences to  vouch  for  his  credibility,  Kieffer 
fraudulently  obtained  admission  to  the 
U.S.  District  Court  for  the  District  of 
Minnesota,  the  District  of  North  Dakota, 
the  District  of  Colorado  and  the  Western 
District  of  Missouri.  He  also  fraudulently 
gained  admission  to  the  U.S.  Courts  of 
Appeals  for  the  Fourth,  Eighth  and  Ninth 
Circuits.  At  the  time  there  was  no  over- 
sight over  the  admissions  process,  which 
“was  based  on  trust.” 

Kieffer’s  fraudulent  court  admis- 
sions allowed  him  to  continue  his  legal 
representation  scheme  until  2008,  when 
a dissatisfied  former  client  contacted  the 
District  of  North  Dakota’s  court  clerk, 
questioning  Kieffer’s  credentials. 

After  an  investigation  by  the  clerk 
and  the  issuance  of  a show  cause  order  by 
the  Chief  Judge  of  the  District  of  North 
Dakota,  Kieffer  admitted  he  did  not  have 
a law  degree  and  was  not  a member  of  any 
state  bar.  Kieffer  had  falsely  claimed  that 
he  went  to  the  now-defunct  Antioch  Law 
School  in  Washington,  D.C.  His  carefully- 
constructed  persona  as  an  attorney  came 
crashing  down. 

Kieffer  had  represented  16  defendants 
in  cases  ranging  from  a murder-for-hire 
prosecution  to  a habeas  proceeding  in 
which  Kieffer  - quite  ironically  - alleged 
that  the  defendant  had  received  ineffective 
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assistance  of  counsel  from  Albert  Garcia, 
a Minnesota  lawyer  who  has  since  been 
disbarred  and  is  serving  time  in  federal 
prison  for  drug  offenses. 

After  being  charged  in  North  Dakota 
with  mail  fraud  and  making  false  state- 
ments, Kieffer  was  convicted  following  a 
jury  trial  and  sentenced  to  51  months  in 
prison  and  ordered  to  pay  over  $ 1 52,000  in 
restitution.  [See:  PLN,  Sept.  2009,  p.  1 5]. 

The  Eighth  Circuit  ruling  affirmed 
his  North  Dakota  conviction  and  prison 
sentence.  In  August  2010,  Kieffer  received 
an  additional  57-month  sentence  in  Colo- 
rado on  similar  charges,  plus  37  months 
for  contempt  of  court,  to  run  concurrent 


On  February  27,  2008,  Richard  Blu- 
menthal,  Attorney  General  for  the 
State  of  Connecticut,  announced  that  his 
office  had  sued  13  contractors  and  their 
insurers  seeking  more  than  $18  million 
in  connection  with  the  construction  of 
22  buildings  at  the  York  Correctional 
Institution  - the  state’s  only  prison  for 
women. 

The  six-year  project,  from  1991  to 
1997,  cost  more  than  $50  million.  How- 
ever, the  prison  buildings  were  barely 
completed  before  some  began  to  fall  apart. 
Water  damage  from  leaks,  crumbling 
masonry  and  cracks  in  at  least  19  of  the 
buildings  caused  state  officials  to  investi- 
gate the  quality  of  the  work  performed  by 
the  various  contractors. 

According  to  the  Attorney  General’s 
office,  the  companies  “knew  or  should 
have  known  the  work  was  defective.”  Re- 
pairs were  estimated  to  cost  $18  million 
- the  amount  requested  in  the  suit,  which 
was  filed  on  behalf  of  the  Commissioners 
for  the  Dept,  of  Corrections  (DOC)  and 
Dept,  of  Public  Works  (DPW). 

“This  work  was  seriously  substan- 
dard - ceilings  and  walls  leaking  water 
and  cracked  facades  losing  stone,”  AG 
Blumenthal  stated.  “Slipshod  design  and 
construction  doomed  these  buildings 
to  deteriorate.  These  contractors  short- 
changed taxpayers  and  squandered  scarce 
criminal  justice  resources.” 
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with  each  other  but  consecutive  to  his 
North  Dakota  sentence. 

“The  root  of  your  scheme  and  your 
conduct  has  been  pure  deception,”  U.S. 
District  Court  Judge  Christine  Arguello 
stated  when  sentencing  Kieffer  in  the  Col- 
orado case.  “You  have  shown  a profound 
disrespect  for  the  court  system.” 

Kieffer  faces  more  charges  in  other 
states  where  he  fraudulently  misrepre- 
sented himself  as  an  attorney.  See:  United 
States  v.  Kieffer,  621  F.3d  825  (8th  Cir. 
2010);  United  States  v.  Kieffer,  U.S.D.C. 
(D.  Col.),  Case  No.  l:09-cr-00410. 

Additional  source:  Associated  Press 


Forensic  investigators  “determined 
that  the  correctional  facility  has  numer- 
ous defects,”  including  improper  design 
of  exterior  walls,  flashing,  “weeps”  that 
direct  water  away  from  the  foundation, 
control  joints  mortar  composition,  and 
joint  reinforcement. 

The  companies  named  in  the  lawsuit 
included  Bacon  Construction  Co.,  Inc., 
Tishman  Construction  Corporation  of  New 
England,  HDR  Architecture  PC.,  Maguire 
Group,  Inc.,  Stratton  Co.,  Inc.,  J.S.  Nasin  Co, 
Independent  Material  Testing  Laboratories, 
Inc.,  Testing  Labs,  Inc.  DBA  Testwell  Craig 
Laboratories  of  CT,  Inc.,  Naek  Construc- 
tion Co,  Inc.,  B.W  Dexter  II,  Inc.,  Travelers 
Insurance,  American  Insurance  Co.  and 
Employers  Insurance  of  Wausau. 

The  suit  charged  each  of  the  compa- 
nies with  breach  of  contract,  negligence, 
intentional  misrepresentation,  negligent 
misrepresentation  and  breach  of  fidu- 
ciary duty,  and  included  claims  for  $6.5 
million  in  performance  bonds  against 
the  insurers. 

Prior  to  the  Attorney  General’s  lawsuit, 
however,  one  of  the  companies,  Bacon  Con- 
struction, had  filed  a claim  and  arbitration 
demand  against  the  state  due  to  the  state’s 
failure  to  pay  the  company  for  work  per- 
formed on  the  prison  construction  project. 
The  claim  went  to  arbitration,  and  on  Janu- 
ary 25, 2008  the  arbitrator  awarded  Bacon 
Construction  $434,974.34.  The  company 
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then  filed  an  application  in  Superior  Court 
to  affirm  the  arbitration  award  against  the 
state,  which  the  state  opposed. 

The  court  upheld  the  arbitration 
award  in  an  April  22,  2008  ruling  despite 
the  state’s  claims  of  sovereign  immunity 
and  lack  of  jurisdiction,  noting,  “It  is 
ironic  that  DPW  believed  the  arbitrator 
had  the  authority  to  decide  the  issue  of 
jurisdiction,  but,  now,  after  receiving  an 
award  with  which  it  disagrees,  urges  the 
court  to  overturn  the  arbitrator’s  decision 
that  there  is  jurisdiction.” 

The  state  appealed,  and  the  Con- 
necticut Supreme  Court  affirmed  the  trial 
court’s  ruling  on  February  9,  2010,  hold- 
ing that  by  agreeing  the  arbitrator  would 


be  the  final  authority,  the  state  had  waived 
its  right  to  judicial  review  of  its  post-arbi- 
tration claims.  See:  Bacon  Const.  Co.,  Inc. 
v.  Department  of  Public  Works,  294  Conn. 
695,  987  A.2d  348  (Conn.  2010). 

Following  remand,  on  April  14,  2010 
the  Superior  Court  ordered  interest  of 
$55,594.23  to  be  added  to  Bacon  Construc- 
tion’s original  arbitration  award,  for  a total 
of  $490,568.57,  which  was  “to  be  paid  im- 
mediately” by  the  state.  See:  Bacon  Const. 
Co..  Inc.  v.  Department  of  Public  Works, 
2010  WL  2106166  (Conn.Super.  2010). 

The  Attorney  General  worked  out 
an  agreement  with  Bacon  in  November 
2010  in  which  the  arbitration  award  was 
placed  in  escrow  pending  the  resolution 


of  the  state’s  suit  against  Bacon  and  the 
other  construction  companies  and  their 
insurers.  See:  State  of  Connecticut  v. 
Bacon  Construction  Co.,  Inc.,  Hartford 
Superior  Court  (CT),  Docket  No.  CV-08 
-5014967-S. 

Meanwhile,  construction  commenced 
at  the  York  Correctional  Institution  in 
mid-2009  to  replace  stone  facades,  re- 
install windows  and  repair  roofs  at  the 
22  buildings  that  were  the  subject  of  the 
state’s  lawsuit.  The  reconstruction  project 
is  expected  to  take  three  years  and  con- 
clude in  2012. 

Sources:  Associated  Press,  Cotin.  Attorney 
General  press  release,  www.  theday.  com 


State  Auditor  Finds  Vermont  Sex  Offender  Registry  Unreliable 


On  June  25,  2010,  the  Vermont  State 
Auditor  released  a report  entitled 
Sex  Offender  Registry:  Accuracy  Could 
be  Significantly  Improved.  As  the  title 
implies,  the  auditors  found  critical  or 
significant  errors  in  79%  of  the  com- 
munity-based Sex  Offender  Registry 
(SOR)  records  audited.  The  errors  were 
discovered  by  comparing  information  in 
the  SOR  with  actual  paper  records  from 
the  courts  and  the  Vermont  Department 
of  Corrections  (DOC).  Using  automated 
data  analysis  tools  to  scan  the  rest  of  the 
SOR  for  obvious  errors,  the  auditors 
discovered  an  additional  195  critical  or 
significant  errors. 

In  1996,  Vermont’s  SOR  was  estab- 
lished at  the  Vermont  Crime  Information 
Center  (VCIC)  of  the  Department  of 
Public  Safety  (DPS)  with  the  passage 
of  13  VSA,  Chapter  167,  Subchapter  3. 
The  statute  was  subject  to  multiple  sub- 
sequent amendments  in  such  areas  as  the 
definition  of  a “high-risk”  sex  offender 
and  which  registrees  must  be  posted  on 
state  and  national  Internet  databases. 

At  the  time  of  the  audit,  the  SOR 
contained  1,549  records  for  sex  offend- 
ers (SOs)  who  lived,  worked  or  went  to 
school  in  Vermont  (community-based 
SOs).  The  audit  was  based  on  57  commu- 
nity-based records,  sufficient  to  achieve  a 
+/-  5%  accuracy.  Additionally,  53  inactive 
records  of  imprisoned  SOs  were  audited 
to  ascertain  whether  they  were  actually 
in  prison. 

The  audit  revealed  few  errors  in 
some  areas.  For  instance,  testing  related 
to  whether  the  database  contained  all 


by  Matt  Clarke 

SOs  convicted  and  sentenced  in  Vermont 
over  a three-year  period  revealed  few 
or  no  errors.  Likewise,  the  VCIC  was 
generally  receiving  timely  information 
from  SOs  using  the  annual  process  to 
verify  registration  information.  How- 
ever, the  audit  was  unable  to  verify  the 
accuracy  of  the  information  provided 
as  that  would  have  required  physically 
visiting  the  registration  addresses.  The 
DPS  does  not  verify  the  accuracy  of  the 
information,  relying  instead  on  periodic 
sweeps  of  SOs  by  local  law  enforcement 
to  determine  whether  their  registered 
addresses  are  correct. 

The  auditors  discovered  problems 
in  such  areas  as  (1)  persons  being  listed 
on  the  SOR  who  did  not  qualify  for 
registration;  (2)  errors  in  dates  that  af- 
fected how  long  a person  must  register; 

(3)  persons  listed  on  the  Internet  SOR 
who  did  not  qualify  for  such  listing;  and 

(4)  a variety  of  incomplete,  inaccurate  or 
omitted  data. 

Of  the  57  community-based  sample 
records  audited,  16  (28%)  had  inaccu- 
rate or  missing  sentence  discharge  dates. 
Those  16  and  an  additional  13  had  in- 
correctly calculated  end-of-registration 
(EOR)  dates.  Twenty-two  should  have 
been  listed  as  requiring  lifelong  registra- 
tion, but  instead  had  EOR  dates  listed. 
Thirty-eight  were  incorrectly  listed  as 
requiring  lifelong  registration.  Six  were 
improperly  listed  on  the  Internet  SOR, 
while  4 who  should  have  been  on  the 
Internet  SOR  were  not.  Twelve  percent 
of  the  Internet  SOR  records  contained 
incorrect  or  incomplete  information. 


Nine  (16%)  of  the  SOR  records  had 
incorrect  victim  age  information  and 
12  (21%)  omitted  the  victim’s  age,  even 
though  that  information  was  available 
in  case  documentation.  The  victim’s  age 
is  important  in  determining  whether 
the  SOR  record  must  be  posted  on  the 
Internet,  whether  the  SO  is  high-risk 
and  whether  lifelong  registration  is  re- 
quired. 

Only  about  a third  of  parole  officers 
knew  who  was  responsible  for  sending 
updated  SOR  information  to  the  VCIC. 
This  type  of  misunderstanding,  coupled 
with  an  SOR  process  that  largely  involves 
non-automated  paper  forms,  as  well  as 
the  incompatibility  of  various  DOC,  pa- 
role and  VCIC  computer  systems,  makes 
the  SOR  process  slow,  labor-intensive 
and  error-prone,  the  auditors  found. 

Over  half  of  the  VCIC  files  reviewed 
were  missing  forms  on  treatment  status 
that  the  DOC  was  supposed  to  submit. 
About  half  of  the  parole  officers  inter- 
viewed said  the  DOC  provided  them  with 
mandatory  forms  on  treatment  compli- 
ance less  than  25%  of  the  time.  The  files 
of  almost  half  of  the  SOs  required  to 
submit  annual  photographs  of  them- 
selves did  not  have  current  photos. 

The  audit  report  concluded  with 
a number  of  recommendations  for 
tightening  controls  of  SOR  records  and 
improving  data  sharing  between  the  DOC 
and  VCIC.  The  DPS  and  DOC  concurred 
with  the  findings  and  recommendations 
of  the  report.  The  report  is  available  on 
PLN’s  website.  See:  Vermont  State  Audi- 
tor Report  No.  10-0.  PJ 


Prison  Legal  News 


45 


May  2011 


Fifth  Circuit:  Sex  Offender  Conditions  May  be 
Imposed  for  Prior  Sex  Offense 


The  Fifth  Circuit  Court  of  Appeals 
held  that  a person  on  parole  for  a 
crime  that  was  not  a sex  offense,  but  who 
had  completed  a sentence  for  a prior  sex 
offense  conviction,  could  be  subjected  to 
sex  offender  parole  restrictions. 

David  Brian  Jennings  was  on  parole 
for  a Texas  debit  card  abuse  offense.  He 
had  a 30-year-old  juvenile  conviction  for 
kidnapping  with  intent  to  violate  or  abuse 
the  victim  sexually  - a sex  offense  - but 
had  completed  the  sentence  for  that  crime 
17  years  earlier.  Without  any  notice  to  Jen- 
nings, Texas  parole  officials  changed  his 
conditions  of  parole  to  include  Condition 
X,  which  included  onerous  sex  offender 
restrictions. 

Among  other  things,  Condition  X 
required  Jennings  not  to  date,  marry 
or  have  a platonic  relationship  with  an 
adult  who  had  juvenile  children  with- 
out prior  approval;  not  to  maintain  or 
operate  computer  equipment  without 
written  authorization  of  his  parole  of- 
ficer; and  to  participate  in  sex  offender 
counseling,  including  the  use  of  a penile 
plethysmograph,  “a  strain  gauge  that  is 
strapped  to  an  individual’s  genitals  while 
sexually-explicit  pictures  are  displayed  in 
an  effort  to  determine  his  sexual  arousal 
patterns.” 

Jennings  unsuccessfully  petitioned  the 
parole  board  to  remove  the  sex  offender 
parole  requirements.  He  then  filed  a civil 
rights  suit  in  federal  district  court  pursu- 
ant to  42  U.S.C.  § 1983,  arguing  that  the 
imposition  of  Condition  X restrictions 
violated  his  procedural  due  process  rights 
because  he  did  not  receive  notice  or  a hear- 
ing before  they  were  imposed. 

The  district  court  granted  Jennings 
summary  judgment,  stating  it  was  in- 
fluenced by  the  fact  that  Jennings  was  a 
minor  when  he  committed  the  sex  offense, 
it  had  been  30  years  since  the  sex  offense 
was  committed,  and  Jennings  was  on  pa- 
role for  debit  card  abuse,  not  a sex  offense, 
when  the  Condition  X restrictions  were 
imposed.  [See:  PLN,  Sept.  2009,  p.20]. 
The  defendants  appealed. 

The  Fifth  Circuit  had  previously  held 
that  parole  officials  could  not  impose  sex 
offender  conditions  on  a parolee  who 
had  not  been  convicted  of  a sex  offense 
without  providing  procedural  due  process 
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in  the  form  of  notice  and  a hearing.  See: 
Coleman  v.  Dretke , 395  F.3d  216  (5th  Cir. 
2004)  and  409  F.3d  665  (5th  Cir.  2005) 
[PLN,  July  2006,  p.27],  Coleman  had  a 
liberty  interest  in  not  suffering  the  stigma 
of  being  falsely  labeled  a sex  offender; 
for  that  reason,  he  had  to  be  given  an 
opportunity  to  contest  whether  he  had 
committed  a sex  offense  before  Condition 
X could  be  imposed. 

The  Fifth  Circuit  found  that  Jen- 
nings’ case  differed  from  Coleman  in 
that  Jennings  had  in  fact  been  previously 
convicted  of  a sex  offense  - albeit  three 
decades  ago.  Thus,  Jennings  was  consid- 


Responding  to  concerns  brought 
to  its  attention  by  pharmacy  staff 
regarding  the  amount  of  medication 
wasted  in  California’s  prisons,  in  April 
2010  the  Office  of  the  Inspector  Gen- 
eral (OIG)  released  a special  report 
titled  “Lost  Opportunities  for  Savings 
Within  California  Prison  Pharmacies.” 
The  OIG  found  that  inefficiencies  in 
pharmacy  operations  cost  California 
taxpayers  between  $13  million  and  $25 
million  a year. 

The  OIG,  responsible  for  oversight  of 
the  California  Department  of  Corrections 
and  Rehabilitation  (CDCR),  conducted 
an  in-depth  review  of  pharmacy  practices 
and  operations  at  nine  CDCR  facilities, 
including  two  women’s  prisons,  in  2009. 
The  OIG  noted,  as  a preliminary  matter, 
that  from  2000  to  2008  - during  a time 
when  the  CDCR  prisoner  population 
increased  by  no  more  than  seven  percent 
and  the  cost  of  prescription  drugs  rose 
by  only  a third  - CDCR  expenditures 
on  medication  for  prisoners  more  than 
doubled. 

In  terms  of  raw  numbers,  the  CDCR 
allocated  $190  million  for  pharmaceuticals 
in  fiscal  year  (FY)  2009-2010  - slightly 
less  than  ten  percent  of  the  department’s 
proposed  budget  for  medical,  dental  and 


ered  a sex  offender  and  had  already  had 
an  opportunity  during  his  criminal  trial  to 
contest  whether  he  had  committed  a sex 
offense.  Jennings  therefore  had  no  liberty 
interest  in  not  being  subjected  to  sex  of- 
fender parole  restrictions,  and  was  not 
entitled  to  procedural  due  process  before 
such  conditions  were  imposed.  Parole 
officials  could  impose  Condition  X on 
Jennings  without  notice  or  a hearing. 

The  judgment  of  the  district  court 
was  reversed  and  the  case  remanded  for 
further  proceedings  consistent  with  the 
Fifth  Circuit’s  opinion.  See:  Jennings  v. 
Owens,  602  F.3d  652  (5th  Cir.  2010). 


mental  health  care  services  for  prisoners 
that  year.  That’s  about  twice  the  amount 
that  the  federal  Bureau  of  Prisons  spent, 
and  more  than  three  times  the  amount 
spent  by  the  Texas  Department  of  Crimi- 
nal Justice,  based  on  prisoners’  medication 
cost  per  day. 

For  FY  2007-2008,  the  CDCR’s 
medication  budget  was  just  over  $2  per 
prisoner  per  diem.  With  approximately 
167,000  prisoners  housed  in  CDCR  fa- 
cilities, medication  expenditures  for  FY 
2009-2010,  based  on  the  proposed  budget, 
now  appear  to  exceed  $3  per  prisoner  per 
day. 

The  OIG  reviewed  the  records  of 
more  than  100,000  prisoners  over  a period 
of  three  months  in  2009  and  found  that  65 
percent  had  received  prescribed  medica- 
tions. Among  those  receiving  medications, 
the  average  was  5.5  prescriptions  per 
prisoner.  Given  these  numbers,  the  OIG 
noted,  the  potential  for  waste  - as  well  as 
the  opportunity  for  savings  - was  clearly 
significant. 

The  OIG  made  four  principal  find- 
ings. First,  the  failure  to  restock  all  usable 
medication  returned  to  the  pharmacy  (for 
example,  when  left  behind  by  a prisoner 
who  has  paroled  or  transferred)  costs 
taxpayers  somewhere  between  $7.7  million 

Prison  Legal  News 


Inefficiencies  in  Prison  Pharmacy 
Operations  Cost  California  Taxpayers 
at  Least  $13  Million  Annually 

by  Mike  Brodheim 


46 


and  $19.6  million  annually.  The  average 
return-to-stock  rate  was  3.9  percent  of 
pharmaceutical  expenditures,  varying 
among  prisons  from  a low  of  less  than 
one  percent  to  a high  of  nearly  15  percent. 
The  OIG  estimated  waste  by  extrapolating 
from  3.9  percent  the  amount  that  could 
be  saved  if  the  statewide  return-to-stock 
rate  increased  to  a moderate  8 percent 
or,  alternatively,  to  a more  efficient  14.3 
percent. 


Second,  the  OIG  found  that  by  pre- 
scribing more  expensive  medications  (as 
opposed  to  the  generic  brands  generally 
approved  for  use),  CDCR  annually  spends 
$5.5  million  more  than  necessary. 

Third,  the  OIG  found  that  CDCR’s 
computerized  inventory  system  is  so 
unreliable  that  pharmacy  staff  are  forced 
to  manually  override  it  in  order  to  ac- 
complish their  tasks,  requiring  as  much 
as  three  hours  of  daily  work  ( which  could 


otherwise  be  spent,  more  productively, 
elsewhere). 

Lastly,  the  OIG  found  that  as  a re- 
sult of  inconsistent  practices,  transferred 
prisoners  generally  arrive  at  receiving 
facilities  with  either  not  enough  or  too 
much  prescribed  medication,  again  wast- 
ing time  and  money.  The  audit  is  available 
on  PLN’s  website.  See:  Audit  by  the  Office 
of  the  Inspector  General  for  California 
(April 2010).  H 


South  Carolina  Appellate  Court  Holds  Prisoners  Entitled  to  Overtime 


Prisoners  participating  in  the  South 
Carolina  Department  of  Corrections’ 
(SDOC)  Prison  Industries  Program  (PIP) 
are  entitled  to  receive  time-and-a-half  pay 
for  overtime  work  performed,  the  Court 
of  Appeals  of  South  Carolina  held  on 
April  5,  2010. 

While  incarcerated  at  Ridgeland 
Correctional  Institution,  Billy  Joe  Car- 
trette  sometimes  worked  in  excess  of 
ninety  hours  per  two-week  period  mak- 
ing furniture  for  Kwalu  Furniture,  a PIP 
participant.  Cartrette  was  paid  $5.50  per 
hour  but  was  not  given  time-and-a-half 
for  overtime. 

He  filed  a grievance  arguing  that 
$5.50  an  hour  was  not  the  prevailing  wage 
for  the  kind  of  work  he  was  performing. 
Under  PIP  rules,  prisoners  are  required 
to  be  paid  the  prevailing  wage  for  similar 
work  performed  in  the  community.  Car- 
trette argued  that  non-prisoners  were 
earning  $11.00  to  $14.00  for  similar  work. 
He  also  argued  that  he  was  entitled  to 
time-and-a-half  for  overtime,  and  that 
funds  were  improperly  withheld  from 
his  paychecks  for  room  and  board  and 
victim’s  compensation. 

A circuit  judge  remanded  Cartrette’s 
complaint  about  not  receiving  the  proper 
prevailing  wage  to  an  Administrative  Law 
Court  (ALC)  for  further  determination. 
However,  Cartrette’s  request  for  overtime 
pay  was  denied  and  he  appealed. 

Examining  the  intent  of  South  Caro- 
lina’s legislature  in  enacting  the  relevant 
PIP  statutes,  the  Court  of  Appeals  deter- 
mined that  “the  prevailing  wage  statutes 
entitle  inmate  workers  in  a PIP  to  pay 
and  working  conditions  comparable  to 
those  enjoyed  by  workers  in  private  in- 
dustry, including  time-and-a-half  pay  for 
overtime  hours  worked.”  The  reason  for 
this  statutory  requirement  was  to  “prevent 
unfair  competition.” 

“Cartrette  contends  he  is  entitled  to 


time-and-a-half  pay  for  overtime  worked,” 
the  court  stated.  “We  agree.”  The  court  noted 
that  “although  the  [Fair  Labor  Standards 
Act]  does  not  apply  to  inmate  workers,  sec- 
tions 24-3-315  and  24-3 -43  0(D)  compel  the 
Department  to  ensure  inmate  workers  who 
are  employed  under  those  sections  receive 
the  same  pay  rates  and  employment  condi- 
tions as  their  non-inmate  peers.” 


The  judgment  of  the  lower  court 
denying  Cartrette  overtime  pay  was 
accordingly  reversed.  The  Court  of 
Appeals  issued  a superseding  opinion 
upon  rehearing  on  May  28,  2010,  but 
the  outcome  did  not  change.  See:  South 
Carolina  Department  of  Corrections  v. 
Cartrette,  387  S.C.  640,  694  S.E.2d  18 
(S.C.App.  2010).  FI 


$50,001  Verdict  for  Pennsylvania 
Prisoner  in  Failure  to  Protect  Suit 


A federal  jury  awarded  $50,001  to  a 
Pennsylvania  state  prisoner  who 
claimed  guards  ignored  his  requests  to  be 
protected  from  his  cellmate. 

After  SCI  Fayette  prisoner  Robert 
E.  Ivory,  Jr.  was  involved  in  a fight  with 
his  cellmate,  Russell  Nance,  in  2008,  he 
requested  that  guards  move  him.  Ivory 
testified  that  he  informed  guards  Tammy 
Cesarino-Martin,  Francis  Ryan  and  Sgt. 
Curtis  Schaffer  that 
Nance  had  repeat- 
edly threatened  him. 

Ivory  and  Nance 
had  been  cellmates 
for  two  weeks  when 
the  fight  occurred. 

After  guards  ignored 
Ivory’s  requests  to 
move  him  to  another 
cell,  Nance  stabbed 
Ivory  with  a pen. 

Ivory  then  filed  a fail- 
ure to  protect  suit  in 
federal  court. 

On  January 
27,  201 1,  the  jury 
entered  a verdict 
that  awarded  Ivory 
$50,000  in  punitive 
damages  against  Ce- 
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sarino-Martin,  $1  in  nominal  damages 
against  Ryan  and  nothing  against  Schaf- 
fer. Ivory  was  represented  by  attorney 
Jason  E.  Hazelwood,  who  was  awarded 
$5,050.29  in  costs  by  the  district  court  on 
March  14,  2011.  See:  Ivory  v.  Cesarino- 
Martin,  U.S.D.C.  (W.D.  Penn.),  Case  No. 
2:08-cv-01572-LPL.  FJ 

Additional  source:  Post-Gazette 
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Pennsylvania  Jail  Pays  $3  Million  to  Settle 
Class- Action  Strip  Search  Suit 


A $3  million  settlement  was  reached 
in  a class-action  civil  rights  com- 
plaint that  challenged  the  blanket  strip 
search  policy  at  Pennsylvania’s  Allegheny 
County  Jail  (ACJ).  The  class,  which  was 
certified  in  June  2008,  includes  almost 
13,000  people  who  were  incarcerated  at 
ACJ  between  July  13,  2004  and  March 
18,  2008. 

The  class  was  comprised  of  people 
“charged  but  not  convicted  of  summary 
offenses,  civil  commitments,  and  traffic 
violations,”  plus  “parole  or  probation 
violations  where  the  underlying  offense 
is  a misdemeanor,  summary  offense,  or 
traffic  infraction,”  who  were  strip  searched 
upon  their  entry  into  ACJ. 

The  district  court  issued  a preliminary 
injunction  on  March  18,  2008,  enjoining 


ACJ  from  conducting  strip  searches  on  a 
blanket  basis.  ACJ  subsequently  changed 
its  policy.  The  new  rules  permit  strip 
searches  for  people  arrested  on  minor 
charges  only  when  “reasonable  suspicion” 
exists  that  they  are  hiding  illegal  drugs  or 
other  contraband.  A chemical-sensing 
detector  has  been  installed  at  ACJ  to  assist 
in  this  process. 

The  plaintiffs’  motion  for  partial  sum- 
mary judgment  was  granted  by  the  court 
on  December  2,  2009,  and  a settlement 
was  reached  in  September  2010. 

The  $3  million  settlement  provides 
for  the  class  members  to  receive  a pro 
rata  share  of  $2  million,  as  $1  million 
will  go  towards  attorney  fees  and  costs. 
Class  members  can  receive  a maximum 
of  $3,000  each,  but  class  counsel  expects 


the  payouts  to  be  between  $600-$900. 
Any  unused  funds  will  be  donated  to 
Neighborhood  Legal  Services  of  Allegh- 
eny County. 

The  class  representatives,  Karen 
Murphy  and  Harry  Delandro,  each  re- 
ceived $18,000  for  providing  substantial 
assistance  to  counsel  in  prosecuting  the 
lawsuit.  ACJ  did  not  admit  any  wrong- 
doing in  the  settlement,  instead  citing 
the  need  to  “avoid  the  time,  expense, 
and  inherent  uncertainties  of  defending 
protracted  litigation.”  See:  Delandro  v. 
County  of  Allegheny,  U.S.D.C.  (W.D. 
Penn.),  Case  No.  2:06-cv-00927-TFM. 
¥\ 

Additional  source:  Pittsburgh  Post- 
Gazette 


Eighth  Circuit  Reverses  Transport  Rape  Summary  Judgment 


The  Eighth  Circuit  Court  of  Appeals 
held  that  prison  officials  were  not 
entitled  to  summary  judgment  on  a female 
prisoner’s  claim  that  she  was  raped  during 
transport. 

On  December  15,  2005,  Missouri 
prisoner  Penny  Whitson  was  being  trans- 
ported from  the  Stone  County  Jail  to  the 
Missouri  Department  of  Corrections 
(DOC),  in  a van  occupied  by  four  male 
prisoners. 

Each  section  of  the  transport  van  was 
caged  separately,  and  the  van  was  very 
dark  inside.  When  Whitson  attempted  to 
sit  in  the  first  caged  area,  directly  behind 
the  guards,  she  was  ordered  to  sit  with 
prisoner  Richard  Leach  in  the  second 
caged  area  which  was  accessible  only  from 
the  rear  of  the  vehicle. 

Corporal  Shawna  Sorrick  drove, 
accompanied  by  Officer  Brown,  who  sat 
in  the  front  passenger  seat.  The  guards 
played  loud  music  and  the  three  prisoners 
in  the  first  cage  talked  loudly. 

During  the  trip,  Leach  slipped  his 
hand  restraints,  grabbed  Whitson’s  arm, 
sat  her  on  his  lap,  pinned  her  against  the 
seat,  pulled  her  pants  down  and  raped 
her.  Whitson  tried  to  get  away,  but  did 
not  scream  because  she  was  embarrassed 
and  humiliated. 

At  a restroom  stop,  Whitson  told 
Sorrick  that  Leach  raped  her  but  Sorrick 
did  not  acknowledge  her  complaint.  When 


she  arrived  at  the  DOC  facility,  Whitson 
again  reported  the  rape.  She  was  taken  to 
a hospital,  where  tests  confirmed  the  pres- 
ence of  “motile  sperm”  in  her  vagina. 

Whitson  sued  Sorrick  and  Brown 
in  federal  court  for  failing  to  protect  her 
from  the  assault.  She  also  sued  several 
supervisory  officials  for  inadequate  train- 
ing and  supervision.  “The  district  court 
granted  summary  judgment  in  favor  of 
the  defendants,  holding  that  because  the 
attack  was  a complete  surprise  to  even 
Whitson  herself,  the  defendants  neces- 
sarily lacked  the  required  knowledge  of 
a substantial  risk  of  harm  sufficient  to 
support  a claim  under  § 1983.”  The  court 
also  held  the  defendants  were  entitled  to 
qualified  immunity. 

The  Eighth  Circuit  reversed,  conclud- 
ing that  “there  remains  a question  of  fact 
on  a determinative  issue  . . . and  the  district 
court  applied  the  wrong  legal  standard.” 
It  found  that  “the  biggest  quandary  ...  is 
that  both  the  defendants  and  the  district 
court  fixated  on  Whitson’s  state  of  mind 
as  to  whether  Leach  would  assault  her  that 
morning  - a fact  that  is  mostly  irrelevant 
to  our  analysis.” 

Defendants’  “attempt  to  capitalize  on 
the  district  court’s  untoward  conclusion” 
that  “because  Whitson  did  not  give  them 
notice  of  a potential  risk  from  Leach,  they 
are  not  liable,”  was  rejected  by  the  court 
because  “this  misstates  the  law.”  Addition- 


ally, the  court  concluded  that  “defendants 
have  simply  not  established  an  absence  of 
a genuine  issue  of  material  fact,  which,  as 
the  moving  party,  is  their  burden.” 

As  to  the  objective  component  of  the 
Eighth  Amendment  claim,  the  court  noted 
that  the  issue  was  not  before  the  court  be- 
cause “the  district  court  made  no  finding 
whatever  on  this  first  element.”  Based  upon 
the  facts  before  the  court,  however,  the 
court  suggested  that  “it  is  virtually  certain 
that  the  objective  requirement  is  met,”  but 
properly  recognized  that  it  could  not  “make 
this  a fact-specific  determination  at  this 
time,  but  the  district  court  will  be  able  to  do 
so  (and  should  do  so)  upon  remand.” 

Turning  to  the  subjective  element,  the 
court  observed  that  defendants  offered  no 
evidence  to  refute  Whitson’s  claim  that  the 
rape  was  foreseeable.  Rather,  defendants’ 
affidavits  were  “conspicuously  limited  to 
statements  regarding  what  Whitson  did  or 
did  not  say  or  know  the  morning  of  the  al- 
leged assault.”  Three  affidavits  were  “of  . . . 
individuals  who  were  not  present  during 
the  transport,”  and  “there  is  no  affidavit 
in  the  record  from  Officer  Brown.” 

“The  defendants  place  themselves 
firmly  within  the  myopic  view  that  what 
Whitson  knew  the  morning  of  the  attack  is 
crucial  and  they  refuse  to  budge  from  this 
limited  scope,”  noted  the  court.  “This  is 
fatal  to  their  case,  at  least  at  this  stage  of  the 
proceedings.  What  Whitson  knew  about 
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Leach,  while  not  wholly  irrelevant,  is  nearly 
so,  as  it  is  only  one  piece  of  circumstantial 
evidence  relevant  in  the  quest  to  determine 
whether  the  defendants  had  subjective 
knowledge  of  the  overall  risk.”  The  court 
found  that  “there  is  a myriad  of  evidence 
that  could  be  adduced  in  this  case.” 

Without  submitting  proof  of  Leach’s 
criminal  history,  defendants  claimed  there 
was  no  evidence  suggesting  that  Leach’s 
“criminal  history  placed  him  in  a category 
of  persons  who  had  a greater  propensity 
to  commit  sexual  assaults  against  wom- 
en.” The  court  rejected  this  argument, 
however,  finding  that  “it  is  circular  and 
disingenuous  for  the  defendants  to  fail 


to  put  in  the  summary  judgment  record 
facts  that  are  uniquely  in  their  possession 
and  then  attempt  to  persuade  the  court 
that  there  is  no  genuine  issue  of  material 
fact  on  the  subject.  If  Leach’s  criminal 
history  was  such  that  it  would  have  had 
no  effect  on  the  officers’  decision  to  place 
Leach  in  the  remote,  locked  compartment 
with  Whitson  during  the  transfer  . . . then 
the  defendants  could  . . . and  should  have 
placed  that  evidence  in  the  record.” 

The  court  determined  that  “the 
evidence  at  present  does  not  conclusively 
establish  that  the  prison  officials  lacked 
the  requisite  mental  state  sufficient  to 
satisfy  summary  judgment,”  and  “because 


the  disposition  of  this  case  was  fundamen- 
tally flawed,  remand  is  the  proper  course.” 
Given  this  ruling,  the  court  also  reversed 
the  qualified  immunity  order  because  “it 
was  premised  on  the  court’s  ruling  that 
there  was  no  constitutional  violation.” 
Finally,  the  court  reversed  the  failure  to 
train/supervisory  liability  claim  dismissal 
because  the  court  did  not  explain  the  basis 
for  its  ruling  and  “it  is  impossible  ...  to 
evaluate  the  district  court’s  decision  with- 
out any  discussion  at  all  on  the  subject.” 
Therefore,  it  must  “explain  its  underlying 
rationale”  on  remand.  See:  Whitson  v. 
Stone  County  Jail,  602  F.3d  920  (8th  Cir. 

2010).  H 


Sixth  Circuit  Rules  on  Whether  Prisoner 
Must  Name  Defendants  in  Grievance 


The  Sixth  Circuit  Court  of  Appeals 
held  that  the  Michigan  Department 
of  Corrections  (DOC)  internal  griev- 
ance policy  rule  that  prisoners  name  all 
defendants  did  not  invalidate  a prisoner’s 
grievance  for  purposes  of  exhaustion  of 
administrative  remedies  when  prison  offi- 
cials denied  the  grievance  on  the  merits. 

Mark  Anthony  Reed-Bly,  a DOC 
prisoner,  seriously  dislocated  his  shoulder 
during  a prison  basketball  game.  He  was 
treated  at  an  emergency  room  and  told 
that  he  would  be  seen  by  an  orthopedic 
specialist  within  five  days.  79  days  later, 
he  saw  the  specialist  who  told  him  that  he 
would  continue  to  have  shoulder  pain  and 
accompanying  headaches,  some  of  which 
lasted  up  to  three  days,  until  he  received 
surgery  to  repair  the  shoulder. 

An  X-ray  showed  that  the  shoulder 
separation  was  worsening  and  four  times 
Reed-Bly  requested  follow-up  care.  None- 
theless, he  did  not  receive  the  surgery  until 
another  three  months  had  passed. 

Reed-Bly  filed  a grievance.  Prison  offi- 
cials responded,  stating  that  the  delay  was 
caused  by  DOC  officials  awaiting  approval 
for  the  surgery  from  Correctional  Medical 
Services  (CMS).  The  grievance  was  denied 
on  the  merits  at  all  three  levels. 
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Reed-Bly  filed  a 42  U.S.C.  § 1983 
civil  rights  action  in  federal  district  court 
alleging  the  DOC,  CMS  and  their  employ- 
ees violated  the  Eighth  and  Fourteenth 
Amendments  by  denying  him  adequate 
medical  care.  The  district  court  summarily 
dismissed  the  action  because  Reed-Bly  did 
not  properly  exhaust  his  administrative 
remedies  by  naming  all  of  the  defendants 
in  his  initial  grievance.  Reed-Bly  appealed 
and  the  Sixth  Circuit  reversed,  citing  a 
recent  Supreme  Court  opinion  holding 
that  the  PLRA  did  not  require  prisoners  to 
name  all  defendants  in  their  grievances. 

On  remand,  the  district  court  granted 
defendants’  summary  judgment  motions 
or  motions  to  dismiss  on  the  theory  that 
his  failure  to  name  any  of  the  defendants 
in  his  initial  grievance  was  fatal  to  his 
suit  despite  the  Supreme  Court  decision 
because  DOC  grievance  rules  required 
prisoners  to  “name  all  defendants”  in  their 
initial  grievances.  Thus,  according  to  the 
district  court,  Reed-Bly’s  administrative 
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remedies  were  not  properly  exhausted 
as  required  by  the  PLRA.  Reed-Bly  ap- 
pealed. 

The  Sixth  Circuit  held  that  prison 
officials  waived  this  defense  when  they 
denied  Reed-Bly’s  grievances  on  the 
merits.  “When  prison  officials  decline  to 
enforce  their  own  procedural  requirements 
and  opt  to  consider  otherwise-defaulted 
claims  on  the  merits,  so  as  a general  rule, 
will  we.”  This  was  in  accord  with  previous 
decisions  by  the  3rd,  7th  and  10th  Circuits. 
Therefore,  the  Sixth  Circuit  reversed  the 
summary  judgments  and  dismissals  and 
remanded  the  cause  to  the  district  court. 
See:  Reed-Bly  v.  Pramstaller,  603  F.3d  322 
(6th  Cir.  2010).  H 
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California:  Tonya  Henderson,  a for- 
mer guard  at  the  California  Institution 
for  Men  in  Chino,  resigned  in  May  2010 
after  she  was  arrested  for  stealing  $3,000 
worth  of  merchandise  from  a Target  store, 
including  a steam  cleaner  and  a big-screen 
TV.  She  was  in  her  prison  uniform  and  had 
her  6-year-old  son  with  her  at  the  time. 
Henderson  pleaded  no  contest  to  a charge 
of  grand  theft  on  February  23,  201 1 and 
was  sentenced  to  120  days  in  jail. 

California:  On  March  3,  2011,  James 
Arroyo,  54,  employed  as  a cook  at  the 
Orange  County  jail,  was  charged  with  six 
misdemeanor  counts  for  sexually  assault- 
ing several  female  prisoners  who  worked 
in  the  kitchen  with  him.  He  was  placed  on 
administrative  leave  following  his  arrest 
in  February.  According  to  the  district  at- 
torney’s office,  Arroyo  was  also  “accused 
of  having  inappropriate  relationships  with 
other  female  inmates  and  providing  them 
with  favors  including  snacks  and  jail  ac- 
count funds.  He  is  accused  of  maintaining 
contact  with  multiple  female  inmates  and 
possessing  nude  photographs  of  them  sent 
to  him  on  his  cell  phone  after  their  release 
from  jail.” 

Florida:  Polk  County  jail  prisoner 
Lynn  Ludlow  Pierson,  71,  died  on  March 
7,  2011,  four  days  after  choking  on  a hot 
dog  at  the  jail.  He  had  been  housed  at  the 
facility  since  November  2010  and  was 
scheduled  for  a competency  hearing  in  con- 
nection with  attempted  murder  charges  for 
trying  to  kill  his  granddaughter,  mother- 
in-law  and  son. 

Illinois:  When  Kendall  County  jail 
prisoner  Ryan  Cleary,  20,  decided  to  escape 
on  February  7, 201 1 by  crawling  through  a 
ventilation  duct,  he  probably  didn’t  expect 
to  get  stuck  - but  he  did.  He  was  found 
in  the  jail’s  suspended  ceiling,  unable  to 
get  out  due  to  the  reinforced  ventilation 
system.  Cleary  now  faces  charges  of  at- 
tempted escape  and  criminal  damage  to 
state-supported  property. 

Illinois:  Phillip  S.  Santefort,  41,  a for- 
mer Ford  County  jail  guard,  pleaded  guilty 
in  U.S.  District  Court  on  February  10, 201 1 
to  a felony  charge  of  engaging  in  a sexual 
act  with  a female  prisoner.  He  remains  free 
on  a $10,000  unsecured  bond  pending  his 
sentencing  hearing,  which  is  scheduled  for 
May  20.  Santefort  was  charged  after  a civil 
suit  was  filed  by  a female  prisoner  who 
alleged  he  had  forced  her  to  perform  oral 
sex  on  him  three  times.  Prior  to  being  hired 
as  a jail  guard,  Santefort  had  a criminal 
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News  In  Brief: 

record  for  theft. 

Illinois:  In  March  2011,  Logan  Correc- 
tional Center  prisoner  Mark  Seranella,  22, 
serving  a four-year  sentence,  was  charged 
with  five  counts  of  indecent  solicitation 
of  a child  for  having  graphic  sexual  con- 
versations with  a 13-year-old  girl,  using 
the  prison’s  phone  system.  Police  officials 
had  learned  that  Seranella  may  have  been 
involved  with  the  girl,  and  were  monitoring 
and  recording  his  phone  calls. 

Montana:  A felony  charge  has  been 
dropped  against  former  Cascade  County 
Detention  Center  guard  Steven  Patrick, 
who  was  arrested  in  January  2011  for 
punching  prisoner  William  Anderson,  who 
had  spit  on  him.  [See:  PLN,  March  2011, 
p.50],  “While  Detention  Officer  Patrick 
may  have  violated  numerous  protocols  and 
rules  that  are  set  forth  for  the  handling  of 
inmates  by  detention  center  officers,  those 
possible  violations,  which  might  result  in 
a suspension  or  termination,  should  be 
handled  by  the  Cascade  County  Sheriff 
and  the  Cascade  County  Human  Resource 
Office,”  said  Assistant  Attorney  General 
Brant  Light,  when  dismissing  the  criminal 
charge  on  February  23,  2011. 

New  Jersey:  Joy  Black,  33,  a former 
teacher’s  aide  at  East  Jersey  State  Prison, 
received  a four-year  sentence  on  February 
14,  2011  for  smuggling  marijuana  and  co- 
caine into  the  facility  and  having  a sexual 
relationship  with  a prisoner.  Black  was 
also  fined  $2,500  and  will  lose  her  driver’s 
license  for  six  months  after  completing 
her  prison  time;  she  lost  her  job  and  can 
no  longer  serve  as  a public  employee.  She 
had  worked  at  the  East  Jersey  facility  since 
2004. 

New  Mexico:  Curry  County  jail  guard 
Jaime  de  la  Cruz,  21,  was  investigated  for 
delivering  marijuana  and  tobacco  to  a pris- 
oner in  exchange  for  hamburgers.  He  was 
accused  of  meeting  an  accomplice  in  the 
jail’s  parking  lot,  who  gave  him  the  contra- 
band to  smuggle  into  the  facility  and  paid 
him  with  two  burgers.  The  type  of  ham- 
burgers (e.g.,  regular  burgers,  cheeseburgers 
or  bacon  cheeseburgers)  was  not  reported. 
De  la  Cruz  was  charged  with  felony  dis- 
tribution of  marijuana  and  conspiracy  to 
distribute  marijuana  on  March  2,  2011. 
Also  charged  were  three  jail  prisoners  and 
two  of  the  prisoners’  girlfriends. 

New  York:  Rikers  Island  prisoner  Sha- 
heed  Bilal,  28,  didn’t  let  his  incarceration 
slow  down  his  identity  theft  racket.  While 
behind  bars,  Bilal  used  a contraband  cell 


phone  to  coordinate  a credit  card  fraud 
scheme  in  which  he  purchased  over  $ 1 mil- 
lion of  Apple  products,  such  as  iPads.  The 
Apple  products  were  then  sold  on  the  black 
market;  the  operation  was  run  by  Bilal’s 
three  younger  brothers  and  his  girlfriend. 
Bilal  and  his  girlfriend  were  charged  with 
conspiracy  and  grand  larceny  in  Febru- 
ary 2011  following  an  investigation  that 
involved  the  U.S.  Secret  Service. 

New  York:  Warren  County  jail  pris- 
oner James  J.  Chapman,  released  on 
January  18,  2011,  was  back  in  custody 
mere  minutes  later.  Chapman  saw  a jail 
guard  warming  up  his  car  outside  the 
facility  and  clearing  snow  off  the  vehicle. 
When  the  guard  walked  inside,  Chapman 
entered  the  car  and  tried  to  steal  it.  He 
was  discovered  when  the  guard  returned; 
jail  staff  then  took  him  into  custody.  He 
was  charged  with  third-degree  attempted 
grand  larceny. 

North  Carolina:  Burke  County  Sher- 
iff’s Office  sergeant  Thomas  Edward 
Pearson,  58,  was  arrested  on  March  4, 201 1 
for  having  sex  multiples  times  with  a pris- 
oner. Pearson,  who  resigned  the  same  day 
of  his  arrest,  is  accused  of  engaging  in  sex 
with  prisoner  Alicia  Camille  Goode,  32,  in 
exchange  for  giving  her  “more  freedoms.” 
He  was  held  on  $50,000  bond. 

Ohio:  A former  Trumble  County  jail 
guard,  George  Palmer,  was  sentenced  to  30 
days  in  jail  on  January  26, 2011  after  plead- 
ing guilty  to  charges  of  obstructing  official 
business  and  public  indecency.  Palmer, 
accused  of  having  sex  with  a female  pris- 
oner, was  fired  in  September  2009  and  later 
charged  with  the  misdemeanor  offences. 

Oklahoma:  Former  Creek  County 
district  judge  Donald  D.  Thompson  made 
national  headlines  in  2006  for  using  a penis 
pump  while  on  the  bench,  which  resulted 
in  the  loss  of  his  judgeship  plus  a four- 
year  sentence  for  indecent  exposure  and  a 
$40,000  fine.  [See:  PLN,  Oct.  2006,  p.42], 
Thompson  was  arrested  again,  on  March  3, 
201 1,  for  stalking  his  former  girlfriend.  He 
is  accused  of  using  binoculars  to  observe 
his  ex-girlfriend,  Angela  McClanahan- 
Fernandez,  when  she  was  being  assisted 
by  an  officer  when  she  had  a flat  tire.  When 
questioned  by  the  police,  Thompson  said 
he  “just  wanted  to  see  what  was  going  on.” 
The  police  report  noted  that  when  he  exited 
his  vehicle  his  pants  were  “unzipped  and 
gaping  open.” 

Oklahoma:  On  February  16, 2011,  the 
Tulsa  World  reported  that  up  to  350  prison- 
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Facebook  page  while  incarcerated.  Means 
had  posted  his  mugshot  and  photos  of  his 
cell  on  Facebook,  raising  questions  about 
how  he  managed  to  access  the  Internet 
and  take  the  photos.  Before  his  profile  was 
removed  he  reportedly  had  275  Facebook 
friends,  and  boasted  that  after  his  release 
he  would  do  “da  same  thing  I was  doing 
b4 1 got  locked  up”  - armed  robberies,  ap- 
parently. His  Facebook  posts  may  end  up 
delaying  his  release  once  they  are  reviewed 
by  the  parole  board.  [Also  see:  PLN,  April 
2011,  p.42], 

Tennessee:  On  March  2,  2011,  state 
prison  guard  Chastain  Montgomery, 
Sr.,  47,  was  fired  from  his  job  at  the  Lois 


Deberry  Special  Needs  Facility  in  Nash- 
ville. Montgomery  is  being  held  in  federal 
custody  on  charges  that  he  was  involved 
in  the  murders  of  two  U.S.  Postal  workers 
during  a robbery  in  Henning,  Tennessee  on 
October  18, 2010.  According  to  the  indict- 
ment, postal  workers  Judy  Spray  and  Paula 
Robinson  were  killed  by  Montgomery  and 
his  son,  Chastain  Jr.  Montgomery’s  son 
was  later  killed  in  a shootout  with  police. 
Montgomery  was  initially  arrested  in 
connection  with  the  shootout,  then  later 
charged  with  the  postal  robbery  and  mur- 
ders in  February  2011. 

Washington:  Prisoners  at  the  Monroe 
County  Jail  rioted  over  the  weekend  of 
February  19-20,  2011  because  they  were 
served  sandwiches.  Eight  prisoners  were 
reportedly  charged  in  connection  with 


the  hour-long  riot,  which  involved  yelling 
and  throwing  food  trays.  “They  weren’t 
happy  because  they  didn’t  get  a hot  meal,” 
said  Sheriff’s  Office  spokesperson  Allison 
Selman- Willis.  Sandwiches  were  served 
after  food  being  transported  to  the  jail  in  a 
truck  spilled  due  to  a broken  strap.  The  riot 
did  not  result  in  any  serious  injuries. 

Washington:  Washington  State  Peni- 
tentiary guard  Adam  D.  Snyder,  23,  was 
charged  in  Walla  Walla  County  Superior 
Court  on  February  23,  2011  with  threat- 
ening to  kill  his  estranged  wife  and  his 
wife’s  new  boyfriend.  Snyder  was  placed 
on  administrative  leave  after  threatening 
his  wife,  Stephanie,  and  her  friend,  Grant 
G.  Goddard,  in  letters  and  notes.  The 
Snyders  are  in  the  process  of  obtaining  a 
divorce. 


Other  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  FL,  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  HIV  status. 
Contact:  CHJ,  8235  Santa  Monica  Blvd. 
#214,  West  Hollywood,  CA  90046.  HIV 
Hotline:  (323)  822-3838  (collect  calls  from 
prisoners  OK),  www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incar- 
ceration. Provides  resources  in  three  areas: 
education,  family  reunification,  and  services 
for  incarcerated  parents  and  their  children. 
Contact:  CCIP,  P.O.  Box  41-286,  Eagle  Rock, 
CA  90041  (626)  449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 


Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families 
Against  Mandatory  Minimums),  which 
includes  info  about  injustices  resulting  from 
mandatory  minimum  laws  with  an  emphasis 
on  federal  laws.  $10  yr  for  prisoners.  Contact: 
FAMM,  1612  K Street  NW  #700,  Washing- 
ton, DC  20006  (202)  822-6700).  www.famm. 
org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication 
for  prisoners  that  deals  with  criminal  justice 
issues.  Contact:  The  Fortune  Society,  29-76 
Northern  Blvd.,  Long  Island  City,  NY  11101 
(212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  pris- 
oners whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Main- 
tains an  online  list  of  state-by-state  innocence 
projects.  Contact:  Innocence  Project,  100  Fifth 
Avenue,  3rd  FL,  New  York,  NY  1001 1 (212) 
364-5340. www.innocenceproject. org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213) 


384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to 
provide  the  most  comprehensive  coverage 
of  wrongful  convictions  and  how  and  why 
they  occur.  Their  content  is  available  online 
at  www.justicedenied.org,  and  includes  all 
back  issues  of  the  Justice  Denied  magazine 
and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168. 

National  CURE 

Citizens  United  for  Rehabilitation  of  Er- 
rants  (CURE)  is  a national  organization 
with  state  and  special  interest  chapters  that 
advocates  for  rehabilitative  opportunities 
for  prisoners  and  less  reliance  on  incar- 
ceration. Publishes  the  CURE  Newsletter. 
Contact:  CURE,  P.O.  Box  2310,  National 
Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four 
times  a year,  which  reports  on  drug  war- 
related  issues,  releasing  prisoners  of  the  drug 
war,  and  restoring  civil  rights.  Yr  sub:  $6  for 
prisoners,  $25  all  others.  Contact:  Novem- 
ber Coalition,  282  West  Astor,  Colville,  WA 
99114  (509)  684-1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  news- 
letter that  reports  on  criminal  justice  issues 
in  OR,  WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr 
prisoner,  $15  all  others.  Contact:  PSJ,  P.O. 
Box  40085,  Portland,  OR  97240  (503)  335- 
8449.  www.safetyandjustice.org 
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Prison  Legal  News  Book  Store 

Fill  in  Hie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  die  Total  on  die  Order  Fonn  on  die  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  odier  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1 026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  clock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Haulers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
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States  Scramble  to  Find  Lethal  Injection  Drugs 

by  David  M.  Reutter 


“ From  this  day  forward  I no  longer  shall 
tinker  with  the  machinery  of  death.” 

— Supreme  Court  Justice  Harry  Blackmun, 
Callins  v.  Collins , 501  U.S.  1141  (1994) 

The  only  American  producer  of  sodium 
thiopental  has  abandoned  the  market 
for  that  drug  due  to  protests  and  export 
bans  by  European  countries.  The  use  of 
sodium  thiopental  in  lethal  injections  in 
the  United  States  was  the  cause  of  the 
protests,  and  shortages  of  the  drug  have 
some  states  scrambling  for  alternatives 
to  keep  their  death  penalty  machinery  up 
and  running. 

Sodium  thiopental,  sold  under  the 
brand  name  Pentothal,  is  a fast-acting 
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barbiturate  used  to  render  people  uncon- 
scious. For  the  34  states  that  utilize  lethal 
injection,  it  was  commonly  the  first  of  a 
three-drug  protocol  administered  during 
executions.  When  Hospira,  Inc.  of  Lake 
Forest,  Illinois  discontinued  making 
Pentothal  in  the  U.S.  due  to  manufac- 
turing problems,  shortages  began.  The 
company’s  January  2011  decision  to  stop 
marketing  the  drug  entirely  gained  the 
attention  of  advocates  on  both  sides  of 
the  death  penalty  debate. 

Proponents  of  capital  punishment 
were  upset  due  to  delays  in  executions 
caused  by  the  shortage  of  Pentothal.  “I 
think  it’s  going  to  anger  a lot  of  people,” 
said  Michael  Rushford,  president  and 
chief  executive  of  the  Criminal  Justice 
Legal  Foundation,  a pro-death  penalty 
group.  “It  would  certainly  bother  someone 
whose  daughter  was  killed  by  a convicted 
sex  offender,”  he  observed. 

Death  penalty  opponents,  however, 
applauded  Hospira’s  decision.  “I  am 
pleased  that  a drug  company  has  recog- 
nized the  political  ramifications  of  the  sale 
of  its  product,  even  if  that  realization  was 
extremely  forced  by  another  country’s  laws 
and  politics,”  said  Deborah  W.  Denno,  a 
professor  at  Fordham  University  School 
of  Law. 

States  that  use  lethal  injection  as  a 
means  of  execution  administer  the  three- 
drug  regimen  for  what  is  known  in  the 
medical  industry  as  “off-label”  purposes. 
Once  the  sodium  thiopental  renders  a 
condemned  prisoner  unconscious,  pan- 
curonium bromide,  a paralytic  that  stops 
the  prisoner  from  moving,  is  administered. 
An  injection  of  potassium  chloride  is  then 
given  to  stop  the  heart,  resulting  in  death. 


The  use  of  these  drugs  in  executions  has 
been  highly  controversial. 

Medical  professionals  oppose  both 
the  death  penalty  and  the  unavailability 
of  Pentothal,  which  also  has  legitimate 
uses.  “Sodium  thiopental  is  an  impor- 
tant and  medically  necessary  anesthetic 
agent  that  has  been  used  for  years  to  in- 
duce anesthesia  in  patients  undergoing 
surgical  procedures,”  according  to  a 
statement  from  the  American  Society  of 
Anesthesiologists  (ASA).  “Although  its 
use  has  decreased  in  recent  years  due  to 
the  introduction  of  newer  medications, 
such  as  propofol,  sodium  thiopental  is 
still  considered  a first-line  anesthetic  in 
many  cases,  including  those  involving 
geriatric,  neurologic,  cardiovascular,  and 
obstetric  patients  for  whom  side  effects  of 
other  medications  could  lead  to  serious 
complications.” 

The  ASA  further  wrote  that  it  “cer- 
tainly does  not  condone  the  use  of  sodium 
thiopental  for  capital  punishment,  but  we 
also  do  not  condone  using  the  issue  as 
the  basis  to  place  undue  burdens  on  the 
distribution  of  this  critical  drug  to  the 
United  States.”  The  organization  noted 
that  “It  is  an  unfortunate  irony  that  many 
more  lives  will  be  lost  or  put  in  jeopardy 
as  a result  of  not  having  the  drug  available 
for  its  legitimate  medical  use.” 

Changing  Methods,  Changing  Tactics 

The  death  penalty  has  been  a staple 
of  American  social  control  from  the  coun- 
try’s inception.  Hangings  in  town  squares 
once  drew  huge  crowds;  the  last  public 
hanging  was  conducted  in  Owensboro, 
Kentucky  in  1936,  witnessed  by  an  esti- 
mated 20,000  people  in  what  was  decried 
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as  a “carnival”  atmosphere.  Executions  by 
firing  squad  were  conducted  in  more  se- 
cluded ways.  The  advent  of  gas  chambers 
and  the  electric  chair  pushed  the  justice 
system’s  death  machinery  from  the  public 
view  entirely. 

To  administer  the  latter  methods  of 
execution,  public  officials  created  death 
chambers  behind  the  walls  of  often-rural 
prisons.  In  this  way,  the  killing  of  a pris- 
oner was  removed  from  the  public’s  eye. 
The  public  would  merely  be  told  the  death 
sentence  had  been  carried  out;  they  would 
not  see  a prisoner’s  contorted  features  or 
efforts  not  to  breathe  to  avoid  the  horrors 
of  choking  to  death  in  the  gas  chamber, 
nor  the  convulsions,  burns  and  other 
suffering  caused  by  electrocution  while 
strapped  into  “Old  Sparky,”  as  electric 
chairs  were  commonly  known. 

The  “ghastly  post-execution  scene” 
that  followed  the  July  8,  1999  electro- 
cution of  Florida  prisoner  Allen  Lee 
“Tiny”  Davis  exhibited  the  barbarity  of 
that  means  of  execution.  According  to 
Dr.  Robert  Kirschner,  “Davis’  death  was 
caused  by  electrocution  and  association  of 
partial  asphyxiation  which  occurred  be- 
fore electrocution.”  Davis  bled  profusely 
from  his  nose,  and  an  autopsy  reported 
burns  on  his  head  and  leg.  Nevertheless, 
Florida’s  Supreme  Court  found  that  the 
use  of  the  electric  chair  was  constitutional. 
See:  Provenzano  v.  Moore,  744  So.2d  433 
(Fla.  1999). 

Public  opinion,  and  even  the  opinions 
of  some  judges,  changed  as  a result  of 
botched  executions.  “The  fiery  deaths  of 
Jesse  Tafero  and  Pedro  Medina  and  the  re- 
cent bloody  execution  of  Allen  Lee  Davis 
are  acts  more  befitting  a violent  murderer 
than  of  a civilized  state,”  wrote  Florida 
Supreme  Court  Justice  Leander  Shaw  in 
dissent.  “Execution  by  electrocution  - 
with  its  attendant  smoke  and  flames  and 
blood  and  screams  - is  a spectacle  whose 
time  has  passed.” 

In  Medina’s  case,  foot-high  flames 
erupted  from  his  head  during  his  elec- 
trocution, filling  the  death  chamber  with 
smoke.  Tafero  also  suffered  flames  around 
his  head  when  he  was  executed;  it  took 
three  jolts  of  electricity  to  kill  him. 

While  death  penalty  states  have 
prevailed  in  court  regarding  the  consti- 
tutionality of  how  prisoners  are  put  to 
death,  they  also  recognized  the  need  to 
quiet  the  outcry  caused  by  botched  execu- 


tions. In  an  effort  to  make  death  sentences 
conform  to  contemporary  standards  of 
decency  states  began  to  adopt  laws  and 
procedures  allowing  them  to  administer 
drugs  to  kill  prisoners,  similar  to  the 
method  commonly  used  when  euthaniz- 
ing animals. 

Death  penalty  opponents  then  began 
to  attack  that  method  of  execution.  They 
have  argued,  for  example,  that  lethal  injec- 
tion may  render  a prisoner  paralyzed  but 
still  conscious,  masking  the  pain  caused  by 
the  drugs.  Experts  have  testified  that  lethal 
injection  drugs  cause  an  intense  burning 
sensation  as  they  flow  through  the  veins. 
[See;  PLN , Jan.  2006,  p.28]. 

Despite  efforts  to  make  the  death 
penalty  more  “humane,”  and  thus  more 
palatable  to  the  public,  numerous  lethal 
injection  executions  have  been  botched. 
One  issue  in  lethal  injections  is  finding 
veins  that  can  accept  the  needles  used  to 
administer  the  drugs;  this  is  especially  a 
problem  in  former  junkies  whose  veins 
have  collapsed  due  to  prolonged  intra- 
venous drug  use.  And  even  when  the 
condemned  prisoner  has  good  veins, 
mistakes  can  occur.  For  example,  the 
December  13,  2006  execution  of  Florida 
prisoner  Angel  Diaz  took  34  minutes 
when  the  needle  used  to  inject  the  lethal 
drugs  went  straight  through  his  vein.  After 
the  first  injection  attempt,  Diaz  continued 
to  move  and  grimaced  as  he  tried  to  speak; 
it  took  a second  injection  to  kill  him. 

Death  penalty  researcher  Michael  L. 
Radelet,  with  the  University  of  Colorado, 
has  compiled  a list  of  31  botched  lethal 
injections  as  of  October  2010. 

Despite  bungled  executions  and 
expert  testimony  on  the  potentially  pain- 
ful effects  of  lethal  injection,  the  U.S. 
Supreme  Court  rejected  an  argument  that 
the  three-drug  protocol  used  by  34  states 
was  cruel  and  unusual  punishment,  on 
the  grounds  that  it  had  not  been  proven 
the  anesthetics  utilized  during  lethal  in- 
jections result  in  excruciating  pain.  See; 
Baze  v Rees,  128  S.Ct.  1520  (2008)  [PLN, 
Dec.  2008,  p.37]. 

More  recently  on  February  9,  2011, 
the  Ninth  Circuit  Court  of  Appeals 
rejected  a challenge  by  seven  death  row 
prisoners  to  Arizona’s  three-drug  lethal  in- 
jection regimen,  citing  Baze.  The  appellate 
court  found  that  Arizona  had  sufficient 
safeguards  in  its  execution  protocol  to 
ensure  that  condemned  prisoners  would 
not  experience  improper  anesthetization 
and  thus  potential  suffering.  See;  Dickens 
v.  Brewer,  631  F.3d  1139  (9th  Cir.  2011). 
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Opponents  of  capital  punishment 
realize  they  will  not  win  the  fight  against 
the  death  penalty  in  the  courts.  “As  long 
as  the  death  penalty  is  constitutional,  the 
courts  will  eventually  approve  some  alter- 
native,” noted  Richard  Dieter,  executive 
director  of  the  Death  Penalty  Informa- 
tion Center. 

Death  penalty  supporters  recognize 
that  Hospira’s  decision  to  exit  the  market 
for  sodium  thiopental  is  a change  in  tactics 
by  those  who  oppose  capital  punishment. 
“The  anti-death  penalty  advocates  are 
focusing  on  the  drugs  as  a way  to  prevent 
execution,”  said  Rushford,  with  the  Crimi- 
nal Justice  Legal  Foundation.  “I  guess  if 
we  were  using  a firing  squad,  they  would 
go  after  Remington  Company  for  their 
bullets.  It’s  an  interesting  tactic.” 

European  Opposition 

Although  polls  indicate  that  most 
Americans  support  capital  punishment, 
that  support  has  been  eroding  over  the 
past  decade.  Countries  within  the  Euro- 
pean Union  have  renounced  the  death 
penalty;  many  have  laws  against  know- 
ingly facilitating  executions  elsewhere. 

Italy  does  not  permit  capital  pun- 
ishment, and  for  several  years  Italian 
politicians  and  activists  have  protested 
Texas’  use  of  the  death  penalty  as  barbar- 
ic. Those  protests  led  to  Hospira’s  decision 
to  discontinue  making  Pentothal. 
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Quality  control  issues  at  the  compa- 
ny’s North  Carolina  plant  led  Hospira  to 
stop  producing  sodium  thiopental  in  the 
United  States  in  August  2009.  The  only 
option  for  Hospira  to  continue  making 
the  drug  was  to  move  its  manufacturing 
to  a “state  of  the  art  production  line” 
plant  in  the  Italian  town  of  Liscate,  just 
outside  of  Milan. 

In  December  2010,  the  Italian  parlia- 
ment passed  a measure  requiring  Hospira 
to  ensure  that  all  sales  of  Pentothal  would 
only  go  to  medical  providers  and  none 
would  go  to  prisons  for  use  in  executions. 
The  company  found  it  could  not  make 
such  a guarantee,  and  halted  produc- 
tion of  sodium  thiopental  the  following 
month. 

“Conversations  with  wholesalers  - 
the  primary  distributors  of  this  product 
to  customers  - led  us  to  believe  we  could 
not  prevent  the  drug  from  being  diverted 
to  departments  of  corrections  for  use  in 
capital  punishment,”  Hospira  said  in  a 
statement.  “Based  on  this  understand- 
ing, we  cannot  take  the  risk  that  we  will 
be  held  liable  by  the  Italian  authorities 
if  the  product  is  diverted.  Exposing  our 
employees  or  facilities  to  liability  is  not  a 
risk  we  are  prepared  to  take.” 

Hospira  also  said  it  had  “never 
condoned”  the  use  of  Pentothal  for  ex- 
ecutions. As  the  drug  generates  less  than 
one-quarter  of  one  percent  of  the  com- 
pany’s nearly  $4  billion  in  annual  sales, 
exiting  the  market  for  the  anesthetic  will 
not  result  in  much  of  a financial  loss.  Still, 
Hospira  expressed  reservations. 

“We  regret  that  issues  outside  of  our 
control  forced  Hospira’s  decision  to  exit 
the  market  and  that  our  many  hospital 
customers  who  use  the  drug  for  its  well- 
established  medical  benefits  will  not  be 
able  to  obtain  the  product  from  Hospira,” 
the  company  stated. 
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To  some,  the  unavailability  of  Pen- 
tothal is  an  indication  that  the  death 
penalty  in  the  U.S.  is  losing  steam.  “It’s 
more  evidence  the  house  of  cards  is  crum- 
bling on  this  system,”  remarked  Diann 
Rust-Tierney,  executive  director  of  the 
National  Coalition  to  Abolish  the  Death 
Penalty. 

“This  is  a very  big  deal  because 
so  many  states  use  the  drug  [in  their 
executions].  I don’t  know  what’s  going 
to  happen,  but  states  were  hoping  for 
Hospira  to  get  back  in  this  business,”  said 
Richard  Dieter.  “This  is  clearly  going  to 
cause  a problem  for  a lot  of  states.” 

Indeed,  the  New  York  Times  reported 
last  year  that  several  states  were  forced  to 
postpone  executions  due  to  a scarcity  of 
sodium  thiopental,  including  California, 
Kentucky  and  Oklahoma. 

The  Mad  Drug  Scramble 

The  unavailability  of  Pentothal  in 
the  U.S.  resulted  in  death  penalty  states 
scrambling  to  find  new  sources  for  the 
drug  to  continue  operating  their  death 
chambers. 

Documents  obtained  in  a public  re- 
cords suit  filed  by  the  American  Civil 
Liberties  Union  (ACLU)  of  Northern 
California  indicated  that  the  shortage  of 
sodium  thiopental  caused  problems  for  Cali- 
fornia prison  officials  intent  on  carrying  out 
executions.  Over  1,200  pages  of  e-mails,  cor- 
respondence and  other  records  revealed  the 
officials  searched  everywhere  for  the  drug 
when  it  began  to  be  in  short  supply.  See: 
ACLU  of  Northern  California  v.  California 
Department  of  Corrections  and  Rehabilita- 
tion, San  Francisco  County  Superior  Court 
(CA),  Case  No.  CPF-10-510882. 

“We  have  contacted  80-90  hospitals 
over  the  past  few  days  and  none  of  them 
have  a drop  of  Pentothal,”  said  a redacted 
e-mail  dated  September  16,  2010.  On 
the  day  before  California  was  scheduled 
to  execute  Albert  Greenwood  Brown, 
a contractor  for  the  California  Depart- 
ment of  Corrections  and  Rehabilitation 
(CDCR)  wrote  to  undersecretary  Scott 
Kernan,  stating,  “I  called  approximately 
100  hospitals  and  local  general  surgery 
centers.”  State  officials  had  tried  to  expe- 
dite Brown’s  execution  last  September,  as 
their  stock  of  sodium  thiopental  was  due 
to  expire  on  October  1,  2010. 

The  CDCR,  in  what  it  termed  a 
“secret  and  important  mission”  that 
was  “very  political  and  media  sensitive,” 
then  attempted  to  obtain  the  drug  from 
Arizona  officials.  Arizona  agreed  to 
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provide  12  grams  of  sodium  thiopental. 
In  a transaction  that  looked  similar  to  a 
street-level  drug  deal,  an  Arizona  warden 
handed  24  vials  of  sodium  thiopental  to 
a CDCR  official,  who  drove  to  southern 
California  and  delivered  the  drugs  to  San 
Quentin,  which  houses  the  state’s  death 
chamber.  “You  guys  in  AZ  are  life  savers. 
Buy  you  a beer  next  time  I get  that  way,” 
said  Kernan,  apparently  without  irony. 

However,  due  to  a pending  federal 
lawsuit  and  the  CDCR’s  last-minute  ef- 
forts to  obtain  the  lethal  injection  drugs. 
Brown’s  execution  date  was  postponed. 
Drug  shortages  will  not  be  a problem 
for  the  next  85  executions  in  California, 
though,  due  to  the  state’s  subsequent 
purchase  of  521  grams  - over  a pound 
- of  sodium  thiopental  from  London, 
England-based  Dream  Pharma  Ltd., 
which  has  sold  drugs  to  at  least  three  U.S. 
prison  systems. 

The  owner  of  Dream  Pharma,  Mehdi 
Alavi,  said  he  had  “no  idea”  why  prison 
officials  had  purchased  lethal  injection 
drugs  from  his  company,  though  it  was 
later  revealed  he  was  aware  they  would  be 
used  in  executions. 

According  to  Dream  Pharma’s  web- 
site, the  company’s  products  include 


“discontinued”  drugs  and  “discount 
pharmaceuticals.”  Drugs  sold  by  Dream 
Pharma  to  Arizona  in  September  2010 
were  used  to  execute  a prisoner  the  follow- 
ing month,  a fact  not  revealed  until  after 
the  execution  had  occurred.  California 
officials  reportedly  paid  over  $36,000  for 
their  lethal  injection  drugs,  at  a significant 
mark-up  by  Dream  Pharma. 

The  U.S.  Food  and  Drug  Administra- 
tion (FDA)  has  long  maintained  that  it  has 
nothing  to  do  with  drugs  used  in  execu- 
tions. Yet  when  Arizona  and  California 
quietly  asked  for  assistance  in  importing 
a shipment  of  sodium  thiopental  from 
outside  the  United  States,  an  FDA  offi- 
cial recommended  that  the  shipment  “be 
processed  expeditiously ...  as  it  was  for  the 
purpose  of  executions  and  not  for  use  by 
the  general  public.” 

The  ACLU  accused  the  FDA  of 
waffling  not  only  on  its  position  but  also 
on  its  legal  duty.  “The  FDA  is  actively 
assisting  these  [death  penalty]  states,  but 
they’re  not  enforcing  the  law,  and  they’re 
not  doing  anything  to  determine  that  the 
drugs  are  what  they’re  claimed  to  be  and 
that  they  work  properly,”  said  Natasha 
Minsker,  death  penalty  policy  director  for 
the  ACLU  of  Northern  California. 


The  FDA  rejected  that  accusation. 
“Reviewing  substances  imported  or  used 
for  the  purpose  of  state  authorized  le- 
thal injection  clearly  falls  outside  of  the 
FDA’s  explicit  public  health  role,”  retorted 
agency  spokesman  Christopher  Kelly. 

To  maintain  their  current  capital  pun- 
ishment protocols,  states  will  need  to  find 
more  distributors  for  sodium  thiopental. 
China  and  Pakistan  reportedly  manufac- 
ture the  drug  without  restrictions,  though 
there  have  been  no  reports  that  states  are 
obtaining  lethal  injection  drugs  from 
those  countries. 

The  same,  however,  cannot  be  said 
about  India.  In  December  2010,  the 
Nebraska  Department  of  Correctional 
Services  (NDCS)  purchased  500  grams  of 
sodium  thiopental  from  Kayem  Pharma- 
ceutical Pvt.  Ltd,  based  in  Mumbai,  India, 
for  $2,056.  NDCS  spokeswoman  Dawn- 
Renee  Smith  said  that  was  the  minimum 
amount  the  company  would  sell.  South  Da- 
kota also  purchased  execution  drugs  from 
Kayem  Pharmaceutical.  The  company 
bills  itself  as  “a  contract  manufacturer  and 
marketers  of  cheap  generic  prescription 
drugs,”  according  to  its  website. 

While  Asian  countries  are  willing  to 
sell  execution  drugs  to  U.S.  prison  systems, 
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the  entire  European  Union  is  considering 
following  the  lead  of  England,  which 
banned  the  export  of  sodium  thiopental 
last  November  and  prohibited  the  export 
of  other  lethal  injection  drugs,  including 
pentobarbital,  pancuronium  bromide  and 
potassium  chloride,  in  April  2011. 

“We  oppose  the  death  penalty  in  all 
circumstances  and  are  clear  that  British 
drugs  should  not  be  used  to  carry  out 
lethal  injections,”  said  Business  Secretary 
and  Member  of  Parliament  Vince  Cable. 
“That  is  why  we  introduced  a control  on 
sodium  thiopental  last  year  - the  first  of 
its  kind  in  the  world.  And  it  is  also  why 
we  are  now  controlling  the  export  of  the 
other  drugs  used  in  lethal  injections  in 
the  U.S.” 

Kayem  Pharmaceutical,  under  pres- 
sure from  death  penalty  opponents, 
released  a statement  on  April  7, 201 1 that 
said  the  company  would  no  longer  sell 
sodium  thiopental  for  use  in  executions. 
According  to  the  company,  providing 
drugs  for  capital  punishment  goes  against 
the  “ethos  of  Hinduism.”  The  decision  by 
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Kayem  further  limits  where  states  can  turn 
to  for  supplies  of  sodium  thiopental. 

Some  states  have  resorted  to  bor- 
rowing drugs  from  other  death  penalty 
states.  Tennessee  shared  part  of  its  lethal 
injection  drug  supply  with  Arkansas, 
Alabama  and  Georgia,  but  then  had  to 
seek  another  supplier  for  its  own  execu- 
tion needs.  Arkansas  prison  officials,  in 
turn,  have  shared  their  stock  of  sodium 
thiopental  with  Mississippi,  Oklahoma 
and  Tennessee,  in  a kind  of  lethal  injection 
drug  “swap  club.” 

States  Breaking  the  Law? 

Ironically,  in  their  zeal  to  enforce 
the  law  to  execute  condemned  prisoners, 
some  states  may  have  broken  the  law  by 
improperly  importing  lethal  injection 
drugs  from  overseas  - specifically,  by 
violating  the  Controlled  Substances  Act 
(CSA).  The  CSA  requires  agencies  to 
register  to  import  certain  drugs  and  file 
declarations  related  to  such  importations. 
The  requirements  of  the  CSA  are  enforced 
by  the  Drug  Enforcement  Administra- 
tion (DEA).  Yet  some  of  the  states  that 
imported  sodium  thiopental  for  use  in 
executions  were  not  registered  to  receive 
that  type  of  drug,  and  did  not  file  import 
declarations. 

Attorney  John  Bentivoglio,  represent- 
ing Georgia  death  row  prisoner  Andrew 
DeYoung,  sent  a letter  to  U.S.  Attorney 
General  Eric  H.  Holder,  Jr.  on  February 
24,  2011,  which  stated  the  Georgia  DOC 
“appears  to  have  violated  the  Controlled 
Substances  Act  (CSA)  by  failing  to  reg- 
ister as  an  importer  of  the  controlled 
substance  (thiopental)  used  by  the  [DOC] 
in  lethal  injections  and  failing  to  submit 
a declaration  to  the  Drug  Enforcement 
Administration. . . . ” 

The  letter  noted  that  Georgia  prison 
officials  may  lack  authority  to  even  pos- 


sess sodium  thiopental,  and  asked  the 
Attorney  General  to  “conduct  a prompt 
and  thorough  investigation  of  these  is- 
sues.” Georgia  had  received  a shipment  of 
sodium  thiopental  imported  from  Dream 
Pharma  in  July  2010. 

“The  [Georgia  DOC]  appears  to 
have  resorted  to  unlawful  means  to  ob- 
tain thiopental,  raising  serious  questions 
about  the  legality  and  integrity  of  the 
lethal  injection  procedure  in  Georgia,” 
said  Bentivoglio. 

Attorneys  in  Arizona  and  Kentucky 
also  contacted  the  U.S.  Dept,  of  Justice, 
requesting  an  investigation  into  how  those 
states  obtained  the  drugs  they  used  in 
executions. 

On  March  16,  2011,  in  an  unprece- 
dented move,  DEA  agents  seized  Georgia’s 
entire  supply  of  sodium  thiopental,  citing 
questions  about  the  legality  of  the  drug’s 
importation  into  the  United  States. 

“There’s  something  terribly  wrong 
when  officials  charged  with  enforcing 
criminal  laws  break  them,”  observed  Brian 
Mendelsohn,  an  attorney  who  represents 
death  row  prisoners. 

Kentucky  prison  officials  voluntarily 
surrendered  their  stock  of  sodium  thio- 
pental to  the  DEA,  according  to  an  April 
1,  2011  article  by  the  Associated  Press, 
which  said  the  drug  was  “to  be  used  as 
evidence  in  a case  in  another  jurisdic- 
tion.” Kentucky  had  reportedly  obtained 
its  lethal  injection  drugs  from  a Georgia 
company,  CorrectHealth. 

Tennessee  also  relinquished  its  supply 
of  sodium  thiopental  to  DEA  agents;  state 
officials  said  they  did  “not  purchase  any 
drugs  from  a foreign  supplier,”  and  denied 
any  wrongdoing.  Upon  request,  Alabama 
gave  its  execution  drugs  to  the  DEA,  too, 
which  it  had  obtained  from  Tennessee. 

Additionally,  Nebraska  attorney 
Alan  Peterson,  who  represents  death 


MARILEE  MARSHALL  & ASSOCIATES,  ATTORNEYS  AT  LAW 


California  State  Bar  Board  of  Specialization 

Certified  Criminal  Law  and 
Appellate  Law  Specialist 

If  you  have  a California  case 
you  need  a California  lawyer! 

(213)489-7715 


State  and  Federal  Appeals  and  Writs, 
Lifer  Parole  Hearings  and  Related  Writs 

29  years  of  success 

523  West  Sixth  Street,  Suite  1109 

Los  Angeles,  CA.  90014 

marileemarshallandassociates.com 


June  2011 


6 


Prison  Legal  News 


row  prisoner  Carey  Dean  Moore,  has 
asked  the  U.S.  Attorney  General’s  office 
to  investigate  Nebraska’s  importation  of 
sodium  thiopental  from  Kayem  Pharma- 
ceutical. According  to  Peterson,  “there  is 
strong  evidence  indicating  that  Nebraska 
illegally  imported  [the  drug]  from  India, 
with  no  attention  to  the  requirements  of 
the  Controlled  Substances  Act.” 

Lawsuits  Target  Imported  Drugs 

A variety  of  legal  actions  have  been 
filed  over  the  importation  of  sodium 
thiopental  by  death  penalty  states  from 
overseas  suppliers  and  the  effectiveness 
of  those  imported  drugs. 

A federal  lawsuit  hied  by  Arizona 
death  row  prisoner  Daniel  Wayne  Cook 
challenged  the  use  of  non-FDA  approved 
drugs  obtained  from  outside  the  U.S.  The 
Federal  Public  Defenders  Office,  repre- 
senting Cook,  argued  that  such  drugs  are 
substandard  and  could  lead  to  problems 
during  lethal  injections,  such  as  conscious 
suffering  by  the  prisoner  being  executed. 
The  district  court  dismissed  the  lawsuit 
in  January  2011  and  Cook  has  since  ap- 
pealed to  the  Ninth  Circuit.  See:  Cook 
v.  Brewer,  U.S.D.C.  (D.  Ariz.),  Case  No. 
2:10-cv-02454-RCB. 

Cook  filed  another  suit  in  March 
2011,  arguing  that  according  to  records 
from  the  U.S.  Customs  and  Border  Pro- 
tection agency,  the  lethal  injection  drugs 
imported  by  Arizona  prison  officials  from 
Dream  Pharma,  including  sodium  thio- 
pental and  pancuronium  bromide,  were 
intended  for  use  in  animals,  not  humans. 
Indeed,  the  imported  drugs  were  described 
on  FDA  forms  as  being  for  “animal  (food 
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processing).”  Arizona  Attorney  General 
Tom  Horne  said  that  was  a mistake  which 
resulted  from  a coding  error  by  a broker. 

Cook’s  lawsuit  further  alleged  that 
during  previous  executions  carried  out  in 
Arizona  and  Georgia  using  drugs  obtained 
from  Dream  Pharma,  the  prisoners’  “eyes 
remained  open  throughout  the  execution.” 
However,  “[u]pon  information  and  belief, 
no  execution  using  domestically  produced 
sodium  thiopental  has  resulted  in  a pris- 
oner’s eyes  remaining  open  during  the 
execution,”  thus  calling  into  question  the 
effectiveness  of  the  imported  drugs. 

Cook’s  second  suit  was  summarily 
dismissed  by  the  district  court  four  days 
after  it  was  filed,  and  the  dismissal  is  pres- 
ently on  appeal  to  the  Ninth  Circuit.  See: 
Cook  v.  Brewer,  U.S.D.C.  (D.  Ariz.),  Case 
No.  2:ll-cv-00557-RCB. 

Existing  supplies  of  lethal  injection 
drugs  held  by  death  penalty  states  have 
expiration  dates.  Virginia,  for  example, 
facing  a looming  execution,  had  a stock 
of  expired  drugs.  The  state  requested  FDA 
approval  to  use  them  anyway.  “They  ran 
into  a brick  wall  when  they  tried  this  with 
the  FDA,”  California  prison  officials  not- 
ed in  an  e-mail.  When  Virginia  executed 
41 -year-old  Teresa  Lewis  six  weeks  later,  it 
was  unknown  where 
the  state  obtained 
the  drugs  used  in 
her  execution. 

Missouri’s 
dwindling  lethal 
injection  drug  sup- 
ply expires  in  2011. 

Texas,  the  nation’s 
leading  capital  pun- 


ishment state,  has  enough  drugs  for  39 
executions,  though  its  supply  is  getting 
old,  too. 

“At  this  time  [mid-January  2011], 
we  have  enough  sodium  thiopental  on 
hand  to  carry  out  the  two  executions 
scheduled  in  February.  In  March,  our 
supply  of  this  particular  drug  is  set  to 
expire,”  said  Michele  Lyons,  director  of 
public  information  for  the  Texas  Depart- 
ment of  Criminal  Justice  (TDCJ).  The 
TDCJ  had  been  buying  its  lethal  injection 
drugs  from  Ohio-based  Besse  Medical, 
which  is  owned  by  Pennsylvania-based 
AmerisourceBergen  Corp. 

How  the  TDCJ  will  execute  prison- 
ers once  its  current  drug  supply  expires 
is  a matter  of  concern  to  state  officials. 
“Really,  at  this  point,  we’ll  be  exploring 
all  options,”  said  Lyons.  “We  will  have  to 
find  another  supplier  or  adopt  another 
drug  to  use.” 

Ironically,  the  mad  scramble  by 
prison  officials  to  secure  lethal  injection 
drugs  needed  to  execute  prisoners  - many 
of  whom  were  drug  users  - mimics  the 
desperate  acts  of  addicts  looking  for 
another  fix. 

In  February  2011,  a lawsuit  hied  in 
the  District  of  Columbia  by  the  Federal 
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Lethal  Injection  Drugs  Sought  (cont.) 


Public  Defenders  Office,  on  behalf  of  six 
death  row  prisoners  in  Arizona,  Califor- 
nia and  Tennessee,  sought  a court  order 
directing  the  FDA  to  ban  imports  of 
sodium  thiopental  for  use  in  lethal  injec- 
tions and  to  recall  any  such  drugs  already 
imported  for  that  purpose.  Arizona  Attor- 
ney General  Tom  Home  said  the  suit  was 
“a  frivolous  use  of  tax  dollars.” 

“The  law  requires  FDA  to  ensure 
that  only  safe,  effective  drugs  are  brought 
into  the  United  States,”  replied  attorney 
Bradford  A.  Berenson,  who  represents 
the  prisoners  in  the  lawsuit.  “When  the 
agency  allowed  states  to  import  unap- 
proved sodium  thiopental,  it  abdicated 
its  responsibilities  and  violated  federal 
law.”  The  case  remains  pending;  one  of 
the  plaintiffs,  Arizona  prisoner  Eric  King, 
was  executed  on  March  29.  See:  Beatv  v. 
FDA,  U.S.D.C.  (D.  D.C.),  Case  No.  1:11- 
cv-00289-RJL. 

A separate  lawsuit  filed  by  Georgia 
death  row  prisoner  Roy  Willard  Blanken- 
ship argued  that  he  should  not  be  executed 
using  lethal  injection  drugs  that  might 
be  beyond  their  expiration  date,  because 
they  may  not  be  as  effective  - resulting 
in  needless  pain  and  suffering.  Although 
state  officials  claimed  the  execution  drugs 
would  not  expire  until  2014,  Blankenship’s 
attorneys  cited  contradictory  evidence. 

The  sodium  thiopental  obtained 
by  Georgia  from  Dream  Pharma  was 
reportedly  in  containers  labeled  “Link 
Pharmaceuticals”  - a company  bought 
out  in  2007  by  Archimedes  Pharma  Lim- 
ited, which  supplied  the  drug  to  Dream 
Pharma.  Since  no  drugs  have  been  pro- 
duced under  the  Link  Pharmaceuticals 
name  since  July  2007,  the  state’s  sodium 
thiopental  may  be  nearing  the  end  of  its 
four-year  effective  lifespan. 

“There  is  an  extremely  high  risk  that 
the  use  of  expired  sodium  thiopental 
would  cause  the  individual  being  executed 
to  experience  excruciating  pain  due  to 
inadequate  sedation,”  said  University 
of  Georgia  pharmacy  professor  Randall 
Tackett. 

Regardless,  Blankenship’s  lawsuit  was 
dismissed  by  the  district  court  on  Febru- 
ary 15,  2011;  it  is  currently  on  appeal.  He 
is  represented  by  the  Southern  Center  for 
Human  Rights.  See:  Blankenship  v.  Owens, 
U.S.D.C.  (N.D.  Georgia),  Case  No.  1:11- 
cv-00429-TCB. 

In  addition,  the  ACLU  of  Northern 
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California  and  the  San  Francisco  Bay 
Guardian,  a weekly  paper,  filed  suit  against 
the  DEA  on  April  22,  2011,  seeking  the 
release  of  records  related  to  efforts  by 
state  officials  to  procure  lethal  injection 
drugs  from  overseas  suppliers.  The  lawsuit 
was  filed  after  the  DEA  failed  to  produce 
the  records  for  four  months  following  a 
Freedom  of  Information  Act  request.  A 
motion  for  a preliminary  injunction  to 
require  the  DEA  to  release  the  records  is 
pending.  See:  ACLU  of  Northern  Califor- 
nia v.  Drug  Enforcement  Administration, 
U.S.D.C.  (N.D.  Cal.),  Case  No.  3:ll-cv- 
01997-RS. 

Keeping  the  Machinery 
of  Death  Running 

Over  the  past  decade  there  has  been 
an  average  of  55  executions  annually  in 
the  United  States.  Forty-six  prisoners 
were  executed  by  a dozen  states  in  2010, 
compared  with  52  executions  in  1 1 states 
in  2009  - virtually  all  by  lethal  injection. 

The  shortage  of  Pentothal  and  expir- 
ing supplies  of  existing  lethal  injection 
drugs  have  already  had  an  effect  on  capital 
punishment.  “We’ve  already  seen  delays  in 
executions  and  setting  dates  for  executions 
when  Hospira  stopped  production,”  said 
Dieter,  with  the  Death  Penalty  Informa- 
tion Center.  “There  are  manufacturers 
outside  of  the  U.S.,  but  the  U.K.,  for 
instance,  has  taken  steps  to  prevent  expor- 
tation of  the  drug  for  use  in  executions. 
And  some  producers  may  raise  questions 
of  reliability  of  expiration  dates.” 

With  few  new  supplies  of  sodium 
thiopental  available,  the  use  of  expired 
drugs  concerns  death  penalty  opponents. 
A lawsuit  filed  by  the  Southern  Center  for 
Human  Rights  (SCHR)  in  Superior  Court 
in  Fulton  County,  Georgia  sought  to  halt 
the  execution  of  Emmanuel  Hammond;  it 
also  requested  documents  related  to  the 
drugs  used  by  Georgia  prison  officials 
in  executions.  See:  Hammond  v.  Owens, 
Superior  Court  of  Fulton  County  (GA), 
Case  No.  2011CV195436. 

“The  state  has  hid  from  public  view 
critical  records  about  whether  the  lethal 
injection  process  is  medically  and  con- 
stitutionally acceptable,”  said  SCHR 
attorney  Gerald  Weber.  “If  the  state  does 
not  have  the  necessary  chemicals,  or  is  us- 
ing expired  ones,  it  cannot  hide  these  facts 
from  Georgians.” 

The  court  found  that  Georgia  prison 
officials  had  violated  the  Open  Records 
Act  and  ordered  the  state  to  produce  re- 
cords related  to  the  state’s  lethal  injection 
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drugs.  However,  despite  the  questionable 
origin  of  those  drugs,  which  were  procured 
from  Dream  Pharma,  the  court  allowed 
Hammond’s  execution  to  proceed,  find- 
ing there  was  no  evidence  that  the  state’s 
lethal  injection  drugs  were  “adulterated 
or  inferior.”  Hammond  was  executed  on 
January  25,  2011. 

Other  states  that  do  not  have  suffi- 
cient supplies  of  Pentothal,  or  the  ability 
to  get  more,  are  turning  to  alternative 
drugs.  Making  that  change  may  be  easier 
for  some  states  than  others,  as  a number 
of  states  will  have  to  change  their  statutes 
and  administrative  procedures,  which 
require  public  hearings. 

California’s  executions  were  halted 
in  December  2006  by  a federal  court  over 
concerns  that  the  state’s  lethal  injection 
procedures,  including  insufficient  training 
of  its  execution  team,  amounted  to  cruel 
and  unusual  punishment.  See:  Morales 
v.  Tilton , 465  F.Supp.2d  972  (N.D.Cal. 
2006).  The  federal  case  remains  pending 
and  in  February  2011,  U.S.  District  Court 
Judge  Jeremy  Fogel  toured  California’s 
new  $900,000  death  chamber  at  San 
Quentin  State  Prison.  [See,  e.g.:  PLN,  Jan. 
2009,  p.  34]. 

In  an  unrelated  case,  in  2008  a Califor- 
nia Court  of  Appeal  held  the  state’s  lethal 
injection  protocol  was  invalid  because  it 
failed  to  comply  with  the  Administrative 
Procedures  Act.  [See:  PLN,  Nov.  2009, 
p.28].  The  state  belatedly  made  efforts  to 
comport  with  the  Act. 

The  Maryland  legislature  held  a 
hearing  in  March  201 1 to  decide  whether 
the  state  should  repeal  the  death  penalty 
or  revise  its  procedures  for  carrying  out 
executions.  Although  Governor  Martin 
O’Malley  favors  abolishing  capital  punish- 
ment, there  is  little  apparent  enthusiasm 
among  state  lawmakers  to  do  away  with 
the  death  penalty.  Maryland  has  had 
a de  facto  moratorium  on  executions 
since  December  2006,  following  a Court 
of  Appeals  ruling  that  found  the  state’s 
lethal  injection  procedures  had  not  been 
properly  implemented.  See:  Evans  v.  State, 
396  Md.  256,  914  A.2d  25  (Md.  2006), 
cert,  denied. 

Meanwhile,  as  of  May  2011,  at  least 
ten  states  had  moved  forward  by  replac- 
ing sodium  thiopental  in  their  execution 
protocols  with  pentobarbital  (trade  name 
Nembutal),  a barbiturate  often  used  to 
euthanize  animals.  Those  states  include 
Oklahoma,  Ohio,  Texas,  South  Carolina, 
Washington,  Mississippi,  Alabama,  Loui- 
siana, Florida  and  Virginia. 
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The  change  was  approved  in  Okla- 
homa after  a federal  judge  found  that 
pentobarbital  fell  “short  of  the  level  of 
risk  considered  to  be  cruel  and  unusual 
punishment.”  Oklahoma  has  already 
executed  three  prisoners  using  the  substi- 
tute drug,  beginning  in  December  2010 
when  John  David  Duty  was  put  to  death. 
Duty’s  attorneys  had  unsuccessfully  chal- 
lenged the  state’s  use  of  pentobarbital. 
The  Tenth  Circuit  held  that  death  row 
prisoners  failed  to  prove  “that  the  use  of 
pentobarbital  in  Oklahoma’s  lethal  injec- 
tion protocol  presents  a constitutionally 
unacceptable  risk  of  harm  to  the  inmate.” 
See:  Pavatt  v.  Jones,  627  F.3d  1336  (10th 
Cir.  2010). 

Ohio  executed  prisoner  Johnnie 
Baston,  37,  on  March  10,  2011  using 
pentobarbital.  That  execution,  however, 
differed  from  Oklahoma’s  use  of  the 
substitute  drug  because  Ohio  was  the  first 
state  to  use  a single  drug  to  execute  a pris- 
oner. The  state  had  previously  switched  to 
a two-drug  method  after  a court  found 
Ohio’s  three-drug  protocol  violated  pris- 
oners’ rights  under  state  law.  [See:  PLN, 
Jan.  2009,  p.32],  Ohio  went  to  a single 
drug  following  a botched  lethal  injection 
in  September  2009.  Baston’s  execution  was 
performed  solely  with  pentobarbital. 

Washington  adopted  Ohio’s  one- 
drug  lethal  injection  method  in  March 
2010,  South  Carolina  conducted  its  first 
execution  using  pentobarbital  on  May 
6,  2011,  and  Virginia  decided  to  replace 
sodium  thiopental  with  pentobarbital  on 
May  9,  2011. 

“The  Virginia  protocol  for  lethal 
injection  has  been  litigated  and  has  been 


found  to  be  constitutionally  acceptable  by 
every  court  in  Virginia  that  has  looked  at 
it ...  and  we  are  confident  that  the  change 
to  allow  the  drug  pentobarbital  to  be 
substituted  for  sodium  thiopental  in  the 
protocol  will  be  found  to  be  constitu- 
tionally acceptable  as  well,”  said  Brian 
Gottstein,  a spokesman  for  the  state  At- 
torney General’s  office. 

Texas  officials  face  a lawsuit  filed 
by  death  row  prisoners  Cleve  Foster  and 
Humberto  Leal  over  the  state’s  March 
16,  2011  decision  to  switch  from  sodium 
thiopental  to  pentobarbital  for  lethal 
injections.  The  TDCJ  has  purchased 
$25,000  worth  of  pentobarbital,  enough 
for  almost  40  executions.  The  suit  claims 
the  state  failed  to  comply  with  the  Admin- 
istrative Procedures  Act  when  changing  its 
execution  protocol. 

Documents  obtained  from  the  TDCJ 
indicate  that  Rick  Thaler,  director  of 
the  TDCJ’s  Correctional  Institutions 
Division,  did  not  consult  with  doctors  or 
other  medical  professionals  before  decid- 
ing to  change  the  state’s  lethal  injection 
drug  protocol.  The  attorneys  who  filed 
the  APA  suit  also  alleged  that  the  TDCJ 
had  ordered  its  execution  drugs  using  a 
DEA  registration  number  assigned  to  the 
TDCJ’s  Huntsville  Unit  hospital.  That 
hospital  unit,  however,  has  been  closed 
for  more  than  25  years. 

“This  is  not  about  whether  death  row 
inmates  get  to  decide  what  drugs  they 
are  executed  by,”  said  Bryce  Benjet,  one 
of  the  attorneys  representing  Foster  and 
Leal.  “We  need  these  things  to  be  fully 
vetted.” 

The  APA  suit  was  dismissed  by  the 


district  court  on  April  28,  and  is  now  on 
appeal  to  the  Texas  Court  of  Appeals. 
See:  Foster  v.  TDCJ,  Travis  County 
District  Court  (TX),  Case  No.  D-l-GN- 
11-000917. 

On  April  4,  2011,  the  ACLU,  ACLU 
of  Texas  and  the  Center  for  International 
Human  Rights  at  Northwestern  Univer- 
sity Law  School  released  a report  about 
the  risks  associated  with  Texas’  switch  to 
pentobarbital  for  lethal  injections.  The 
report  noted  that  state  officials  require 
strict  standards  for  euthanizing  animals, 
but  have  few  requirements  in  terms  of 
staff  training  and  the  effectiveness  of 
lethal  injection  drugs  when  executing 
prisoners. 

“[T]he  manner  in  which  Texas  carries 
out  the  execution  of  human  beings  is  risk- 
ier, less  transparent,  and  has  less  oversight 
than  the  euthanasia  of  cats,  dogs,  birds, 
and  lizards,”  the  report  concluded. 

“We  are  calling  on  the  Texas  Board  of 
Pardons  and  Paroles,  Governor  Rick  Perry 
and  the  courts  to  stay  pending  executions 
until  the  legislature  enacts  measures  that 
provide  at  least  the  same  protections  to 
human  beings  condemned  to  die  as  are 
provided  to  sick  or  unwanted  animals,” 
said  John  Holdridge,  who  directs  the 
ACLU’s  Capital  Punishment  Project. 

Other  states  that  use  lethal  injection 
are  expected  to  change  their  protocols  due 
to  the  shortage  and  lack  of  availability  of 
Pentothal.  “Long  term,  I expect  the  states 
will  follow  the  lead  of  Oklahoma  and 
switch  to  another  drug  without  a supply 
problem,”  remarked  Kent  S.  Scheidegger, 
legal  director  of  the  Criminal  Justice  Le- 
gal Foundation.  “Short  term,  this  requires 
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capital  punishment.  After  all,  there  is  no  Sources:  Associated  Press,  www.newswire. 
Lethal  Injection  Drugs  Sought  (cont.)  shortage  of  rope  for  hangings,  or  bullets  com,  Austin  American-Statesman,  Atlanta 

for  firing  squads.  Journal-Constitution,  Journal  Star,  New 

going  through  the  cumbersome  regulation  “It  will  affect  different  states  differ-  York  Times,  Washington  Post,  Richmond 

process  with  comment-spamming  by  the  ently,”  said  Richard  Dieter.  “I  don’t  think  Times-Dispatch,  Texas  Tribune,  Houston 

anti-death  penalty  crowd,”  he  added.  anybody’s  going  back  to  hangings.  They’re  Chronicle,  Chicago  Tribune,  Bloomberg, 

Legal  challenges  are  certain  to  per-  going  to  have  to  recalculate  things.”  Los  Angeles  Times,  Sacramento  Bee, 

sist.  Georgia  death  row  prisoner  Andrew  It  seems  that  the  death  penalty  in  the  Miami  Herald,  Columbus  Dispatch,  Guard- 

De Young  filed  suit  in  May  2011,  contend-  United  States  will  be  abolished  only  when  ian,  BBC  News,  AFP,  USA  Today,  www. 

ing  that  the  Department  of  Corrections  members  of  the  public  - and  the  lawmak-  aclunc.org,  www.theonlines.co.uk,  http:  1 1 

must  follow  the  state’s  Administrative  ers  who  represent  them  - accept  that  fairandunbalancedblog.blogspot.com,  www. 

Procedures  Act  (APA)  if  it  changes  its  killing  people  who  kill  is  an  uncivilized  deathpenaltyinfo.org,  www.azcentral.com, 

lethal  injection  protocol  to  include  pen-  and  unacceptable  punishment,  as  the  Eu-  www.timesunion.com,  www.correctionsone. 

tobarbital.  In  order  to  alter  the  state’s  ropean  Union,  Australia,  Canada,  Mexico  com,  Virginian-Pilot,  Reuters,  http: l/www. 

execution  procedures  the  public  must  be  and  many  other  nations  have  already  aclu.org! capital-punishment,  http:lldeath- 

allowed  to  comment  and  a hearing  must  concluded.  Until  that  time,  the  scramble  penaltynews.blogspot.com,  The  Nation, 

be  held,  he  argued.  for  drugs  used  to  execute  prisoners  and  www.dreampharma.com,  www.archime- 

The  Georgia  DOC  “evidently  has  the  struggle  to  end  the  death  penalty  will  despharma.com,  www.kayempharma.com, 

no  intention  of  following  the  [APA]  both  continue  apace.  FJ  www.foxnews.com 

procedures  that  are  required  even  when 
agencies  promulgate  rules  governing,  for 

instance,  dog  catchers,  cosmetologists  and  Three  Fulton  County,  Georgia  Jail  Guards 

pest  exterminators,”  DeYoung’s  lawsuit  . , . „ . A1  T . . . . 

states  Rather  [the  doc]  has  ignored  the  Sentenced  in  Prisoner  Abuse  Investigation 

requirements  of  the  [APA]  in  its  efforts  to 

rapidly  implement  a new  lethal-injection  * I Hirec  guards  from  Georgia’s  Fulton  cause  of  death  was  “probably  dysrhythmia 

procedure,  even  during  a federal  investiga-  A County  Jail  (FCJ)  have  been  sen-  associated  with  acute  psychotic  episode 

tion.”  The  “federal  investigation”  refers  to  tenced  on  federal  charges  related  to  an  and  agitation.”  Glasco  had  been  in  a medi- 

the  recent  seizure  of  Georgia’s  imported  investigation  into  prisoner  abuse  at  the  cal  cell  due  to  a mental  health  condition 

execution  drugs  by  the  DEA.  jail.  Two  of  the  guards  received  prison  that  required  treatment  with  medication. 

time;  the  third  received  home  confinement  [See:  PLN,  April  2010,  p.50;  Dec.  2009, 
Death  Penalty  Debate  Continues  after  assisting  prosecutors.  p.34;  Nov.  2009,  p.50]. 

There  are  no  current  shortages  of  The  FBI  had  investigated  the  guards  The  group  of  guards  hied  false  re- 
pentobarbital in  the  United  States,  ac-  due  to  two  incidents  at  the  FCJ.  The  first  ports  concerning  the  incident  that  resulted 

cording  to  the  FDA.  But  that  could  involved  guard  Curtis  Jerome  Brown,  Jr.  in  Glasco’s  death.  What  made  the  reports 

change  because  only  one  company  mar-  After  a prisoner  disrupted  count  time  false  was  the  omission  of  a key  fact:  that 

kets  the  drug:  Lundbeck,  Inc.,  which  is  on  August  11,  2007  by  shouting  a crude  the  guards  had  entered  the  cell  and  had  a 

headquartered  in  Denmark.  remark  at  a female  guard,  Brown  hand-  physical  altercation  with  Glasco. 

Lundbeck  has  objected  to  the  use  cuffed  the  prisoner  and  escorted  him  to  an  Brown  and  Jones,  in  separate  trials, 
of  its  drug  in  executions.  “It’s  against  administrative  segregation  area.  were  convicted  of  lying  to  a federal  grand 

everything  we  stand  for.  We  invent  and  de-  While  walking  the  prisoner  down  a jury,  making  false  statements  to  an  FBI 

velop  medicine  with  the  aim  of  alleviating  hallway  that  was  not  monitored  by  video  agent  and  writing  false  incident  reports 

people’s  burden.  This  is  the  direct  opposite  cameras,  Brown  stopped,  yelled  at  the  with  the  intent  to  hinder  a federal  investi- 

of  that,”  the  company  said  in  a statement,  prisoner  and  hit  him  in  the  mouth.  Blood  gation.  Brown  was  sentenced  to  27  months 

However,  Lundbeck  continues  to  provide  was  splattered  on  the  floor  and  wall,  in  prison  and  Jones  received  a 15-month 

pentobarbital  to  the  U.S.  market,  saying  it  Shocked  by  his  behavior,  another  guard  prison  sentence,  both  on  October  28, 2010. 

has  no  control  over  the  supply  chain  once  reported  Brown  to  a supervisor.  Brown  They  were  also  sentenced  to  three  years’ 

it  sells  pharmaceuticals  to  wholesalers.  later  wrote  a report  about  the  incident  supervised  release  and  120  hours  of  com- 

This  has  not  satisfied  some  of  the  that  included  false  information.  munity  service, 

company’s  investors.  In  May  2011,  a Dan-  In  a separate  March  2008  incident,  Langford  was  convicted  of  obstruct- 

ish  pension  fund.  Unipension,  announced  guards  Mitnee  Markette  Jones,  Derontay  ing  a federal  investigation  after  entering 

that  it  had  sold  $7.6  million  worth  of  Anton  Langford,  Brown,  and  an  uniden-  into  a guilty  plea  that  required  his  co- 

Lundbeck’s  stock,  saying  the  company’s  tified  guard  entered  the  cell  of  prisoner  operation  with  federal  prosecutors.  In 

response  to  the  controversial  use  of  pen-  Richard  Glasco,  who  was  being  loud  and  return,  he  was  sentenced  to  four  months 

tobarbital  was  “inappropriate.”  banging  on  his  cell  door  and  window,  home  confinement  as  part  of  three  years’ 

Should  death  penalty  states  continue  Approximately  an  hour  after  the  guards  supervised  release, 

to  experience  problems  with  obtaining  suf-  subdued  Glasco  with  force,  he  was  discov-  “These  convictions  and  sentences 
ficient  supplies  of  lethal  injection  drugs,  ered  unresponsive  and  not  breathing  on  affirm  our  strong  commitment  to  pursue 

the  end  result  may  be  nothing  more  than  the  floor  of  his  cell.  He  was  subsequently  justice  even  when  those  who  are  sworn  to 

a delay  in  executions  - or  it  could  prompt  pronounced  dead  at  a local  hospital.  uphold  the  law  attempt  to  hide  the  truth,” 

a return  to  more  traditional  methods  of  The  medical  examiner  found  the  said  U.S.  Attorney  Sally  Q.  Yates. 
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Glasco’s  sister,  Yolanda,  testified  at 
the  guards’  sentencing  hearing,  explaining 
the  impact  of  her  brother’s  death  on  his 
five  children  and  other  family  members. 


“They  don’t  have  a father.  I don’t 
have  a brother.  A part  of  me  died  when 
he  died,”  she  said.  “I  just  want  justice  for 
my  brother.  He’s  gone  and  I want  it  to 


mean  something.”  FI 

Sources:  Augusta  Chronicle,  FBI  press 
release 


Blind  Virginia  Prisoner  Settles  Suit  to  Accommodate  Disability 


A blind  prisoner  has  settled  her  fed- 
eral lawsuit  that  claimed  the  Virginia 
Department  of  Corrections  (VDOC)  and 
Virginia  Department  of  Correctional 
Education  (VDCE)  violated  Title  II  of 
the  Americans  with  Disabilities  Act  and 
Section  504  of  the  Rehabilitation  Act  by 
failing  to  accommodate  her  disability. 

Fluvanna  Correctional  Center  pris- 
oner Mildred  Oliver,  44,  has  been  totally 
blind  since  the  age  of  21.  “She  struggles 
daily  with  problems  arising  from  her 
blindness,  including  the  denial  of  her 
benefits  made  available  to  sighted  people 
incarcerated  in  Virginia,”  according  to  the 
complaint  in  her  suit. 

The  settlement  came  while  Oliver’s 
appeal  was  pending  before  the  Fourth 
Circuit  Court  of  Appeals,  after  the  district 
court  granted  summary  judgment  to  the 
defendants  on  April  6,  2010.  The  appeal 
was  voluntarily  dismissed  upon  execution 


of  the  settlement. 

The  settlement  provides  that  the 
VDOC  “will  request  the  Department 
of  Blind  and  Vision  Impaired  (DBVI) 
provide  on-site  training  to  a group  of 
aides  for  the  purpose  of  providing  them 
with  training  covering  topics  such  as  how 
to  walk  Ms.  Oliver  and  how  to  better 
understand  her  condition.”  The  training 
may  be  videotaped  for  training  prisoners 
assigned  to  help  Oliver.  Her  counselor  or 
unit  manager  will  assist  Oliver  in  writing 
any  grievances  concerning  her  aides. 

The  VDOC  must  also  coordinate  with 
DBVI  to  provide  Oliver  with  Braille  instruc- 
tion or  provide  a certified  Braille  instructor 
to  supervise  a qualified  student  to  teach  her 
Braille.  A Braille  prisoner  handbook  must 
be  provided  to  Oliver  and  it  must  be  accurate 
and  kept  up-to-date.  Educational  materials 
sufficient  for  Oliver  to  earn  a GED  must  be 
provided  in  Braille. 


An  aide  will  be  assigned  to  remain 
with  and  assist  Oliver  while  using  the 
recreation  yard  and  its  equipment.  She 
will  also  have  an  aide  or  other  prisoners 
protect  her  from  having  her  food  stolen 
during  meals,  which  was  a regular  prob- 
lem prior  to  the  filing  of  the  lawsuit  that 
guards  failed  to  redress.  Prison  officials 
must  accommodate  Oliver’s  efforts  to 
have  private  phone  conversations  with 
her  attorneys  by  providing  a telephone 
that  is  out  of  earshot  of  other  prisoners 
and  staff. 

Finally,  the  settlement  awarded 
$27,730  in  fees  and  costs  to  Oliver’s  at- 
torneys, Jeffrey  E.  Fogel  and  Steven  D. 
Rosenfield  of  Charlottesville.  See:  Oliver 
v.  Virginia  Department  of  Corrections, 
U.S.D.C.  (W.D.  Va.),  Case  No.  3:09-cv- 
00056-nkm-bwc.  FI 

Additional  source:  The  Daily  Progress 
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As  this  issue  of  PLN  goes  to  press,  the 
U.S.  Supreme  Court  has  just  released 
its  opinion  in  Brown  v.  Plata  affirming  the 
three -judge  district  court  ruling  ordering 
that  the  State  of  California  must  reduce  its 
prison  population  in  order  to  comply  with 
a multitude  of  prior  injunctions  requir- 
ing the  state  to  provide  constitutionally 
adequate  medical  care  for  its  prisoners. 
This  is  literally  the  court  ruling  of  the 
century  as  far  as  prisoner  rights  cases  go. 
We  will  report  the  decision  in  detail  in  next 
month’s  issue  of  PLN. 

This  month’s  cover  story  on  the  gov- 
ernment’s search  for  drugs  with  which  to 
execute  its  citizens  illustrates  the  problem 
with  the  medicalization  of  state  murder. 
With  the  lethal  drugs  running  out,  the 
fasqade  is  pulled  away  just  a little  and 
we  see  the  ugly  face  of  state  power,  with 
the  rule  of  law  be  damned  as  the  state 
executioners  scurry  like  back  alley  dope 
peddlers  to  hustle  up  their  lethal  drug  mix. 
At  least  when  state  murder  is  a straight- 
forward affair  of  hanging,  shooting, 
electrocution  or  the  gas  chamber  there  is 
less  pretense  to  the  fact  that  it  is  the  gov- 
ernment killing  its  own  citizens. 

The  move  to  lethal  injection  and 
medicalizing  the  death  penalty  was  to 
overcome  the  well-founded  suspicions  of 
many  Americans  in  how  the  death  penalty 
was  actually  carried  out.  While  making 
people  think  that  state  murder  was  no 
more  dramatic  an  event  than  euthanizing 
the  beloved  family  pet,  the  irony  is  that 
the  drugs  and  means  used  to  kill  humans 
do  not  pass  muster  if  used  to  put  down 
animals.  Thus  lethal  injection  has  come 
full  circle  from  being  a more  “humane” 
manner  of  state  murder  to,  quite  literally, 
a method  of  killing  to  which  not  even 
animals  can  be  legally  subjected  in  most 
states.  We  will  continue  reporting  on  this 
issue  as  it  develops. 

On  May  13,  2011,  I was  honored 
by  the  graduating  law  students  of  City 
University  of  New  York  in  Queens,  New 
York  by  being  awarded  the  school’s  Dis- 
tinguished Public  Service  Award  for  2011. 
I am  the  first  non-lawyer  to  receive  the 
award.  The  CUNY  law  school  is  renowned 
as  the  nation’s  premier  public  interest  law 
school  and  prides  itself  on  its  dedication 
to  training  and  graduating  lawyers  who 
seek  careers  of  public  service  for  the  poor 
and  disadvantaged.  When  graduating  stu- 


From  the  Editor 

by  Paul  Wright 

dent  Amanda  Jack  contacted  me  to  tell 
me  I had  been  nominated  for  the  award, 
which  had  to  be  voted  on  by  the  entire 
class,  I was  surprised  and  honored  by  the 
news.  The  school  waived  the  requirement 
that  the  recipient  be  an  attorney. 

Receiving  honorary  law  degrees  that 
day  at  CUNY  were  civil  rights  leader 
Julian  Bond  and  musician  (and  death 
penalty  opponent  ) Steve  Earle.  The  three 
of  us  were  the  speakers  at  the  event.  We 
welcomed  the  graduating  class  of  2011 
to  the  ranks  of  soon-to-be-lawyers  rep- 


resenting those  who  need  representation 
the  most.  With  over  a million  attorneys  the 
problem  is  not  that  the  United  States  lacks 
lawyers,  but  that  the  people  in  greatest  need 
of  their  services  do  not  have  the  means  to 
afford  counsel,  and  the  right  to  counsel  for 
poor  people  has  long  been  under  attack  by 
Congress,  state  legislatures  and  the  U.S.  Su- 
preme Court.  It  seems  the  most  unpopular 
person  in  America,  at  least  in  some  quar- 
ters, is  a poor  person  with  a lawyer. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe. 


Wexford  Enters  Into  Confidential  Settlement 
in  New  Mexico  Prisoner’s  Death 

by  David  M.  Reutter 


Pennsylvania-based  Wexford  Health 
Services,  which  bills  itself  as  “the 
nation’s  leading  innovative  correctional 
health  care  company,”  entered  into  a 
confidential  settlement  with  the  estate 
of  a New  Mexico  prisoner  who  died  due 
to  deliberate  indifference  to  his  serious 
medical  needs. 

When  prisoner  Michael  Crespin 
arrived  at  the  Central  New  Mexico  Correc- 
tional Facility  (CNMCF)  in  March  2006, 
he  was  undergoing  chemotherapy  for  colon 
cancer.  After  his  December  2005  arrest  and 
incarceration,  Crespin  had  complained  of 
abdominal  pain.  He  was  taken  to  the  Uni- 
versity of  New  Mexico  Hospital  ( UNMH ) 
where  he  was  diagnosed  with  cancer  and 
underwent  surgery. 

The  surgery  left  him  with  a colostomy 
bag  and  a prescription  for  medications 
and  chemotherapy.  Although  Crespin 
advised  Wexford  personnel  at  CNMCF 
of  his  condition,  he  was  isolated  from 
medical  staff.  And  despite  his  requests, 
and  those  of  his  treating  physician  at 
UNMH,  Wexford  employees  lost  track 
of  Crespin’s  cancer  treatment. 

Over  the  next  several  months,  Cre- 
spin “missed  approximately  14  to  16,  or 
more,  medical  appointments  at  UNMH,” 
according  to  his  subsequent  federal  law- 
suit. “Most  of  the  appointments  were  for 
chemotherapy  at  UNMH.” 

The  treating  physician  and  staff  at 
UNMH  repeatedly  called  Wexford  staff 
and  CNMCF’s  warden  to  inform  them 
“of  the  critical  nature  of  these  appoint- 


ments to  the  Decedent’s  health  and  that 
continuing  his  regular  treatments  was  liter- 
ally a life  or  death  matter.” 

Wexford  doctors  promised  that  Cre- 
spin’s treatments  would  occur  on  a regular 
basis;  however,  that  didn’t  happen.  A nurse 
practitioner  from  UNMH,  Holly  C.  Rice, 
spoke  to  Wexford  physician  Harvey  I. 
Featherstone  in  early  August  2006  to  advise 
him  that  “stopping  Decedent’s  treatments 
would  result  in  his  untimely  death.” 

Although  Crespin  was  moved  to  CN- 
MCF’s infirmary,  he  continued  to  miss 
chemotherapy  appointments  due  to  a 
shortage  of  nurses  and  too  few  transpor- 
tation guards.  “The  prison  hospital  was 
filthy,”  his  lawsuit  stated,  and  Crespin  soon 
developed  a kidney  infection. 

That  was  the  least  of  his  problems,  as 
a new  tumor  was  found  in  his  abdomen  in 
the  fall  of  2006.  Wexford  denied  UNMH’s 
recommended  treatment  to  take  down  the 
colostomy  and  remove  the  tumor.  It  was 
only  after  investigative  reporters  began 
looking  into  Crespin’s  case,  and  “multiple 
other  and  serious  instances  of  Wexford’s 
deliberate  indifference  in  providing  medical 
services,”  that  the  treatment  plan  recom- 
mended by  UNMH  was  followed. 

Sadly,  it  was  too  late.  Crespin,  50,  died 
on  July  2, 2008.  He  had  filed  a lawsuit  prior 
to  his  death  which  was  continued  by  his 
estate;  the  claims  against  Wexford  settled 
under  confidential  terms  in  November 
2010.  See:  Crespin  v.  Ulibarri,  U.S.D.C. 
(D.  New  Mexico),  Case  No.  l:08-cv-00246 
-WJ-RHS. 
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PLN  has  previously  reported  on  the 
regular  business  practices  of  Wexford  and 
other  private  prison  medical  providers  to 
maximize  profits  by  understaffing  and 
denying  medical  care  to  prisoners,  then 
entering  into  confidential  settlements 
after  prisoners  die  or  suffer  injury  as  a 


result  of  that  business  model.  [See:  PLN, 
Dec.  2010,  p.27;  Nov.  2009,  p.16;  Nov. 
2006,  p.l]. 

The  New  Mexico  Corrections  Depart- 
ment terminated  its  contract  with  Wexford 
on  June  30,  2007.  Wexford  claims  that  it 
provides  services  to  “more  than  100  state, 


regional,  and  local  facilities  across  the 
country,”  and  “helps  government  agencies 
and  institutions  control  health  care  costs 
while  maintaining  quality  of  care.”  Ft 

Additional  sources:  Albuquerque  Journal 
www.  wexfordhealth.  com 


Fire  at  Overcrowded  Chilean  Prison  Kills  Over  80  Prisoners 


At  around  5:30  a.m.  on  December  8, 
2010,  prisoners  set  hre  to  mattresses, 
blankets  and  clothing  during  a fight  at  the 
San  Miguel  prison  in  Santiago,  Chile.  The 
hre  grew,  killing  at  least  8 1 prisoners  and 
severely  injuring  21  others.  The  facility  was 
designed  to  hold  700  prisoners  but  housed 
around  1,900  at  the  time  of  the  blaze. 

“The  conditions  that  existed  inside 
this  prison  are  absolutely  inhumane,” 
said  Chilean  President  Sebastian  Pinera, 
while  visiting  an  emergency  medical  facil- 
ity where  surviving  prisoners  were  being 
treated  for  smoke  inhalation  and  burns. 
He  called  Chile’s  prison  system  “a  disgrace 
that  effects  all  of  us,”  and  noted  that  he 
had  inherited  the  problem  of  overcrowded 
prisons  from  previous  administrations. 

Although  Pinera  denied  it,  people 
who  were  waiting  in  line  to  visit  prison- 
ers when  the  hre  broke  out  said  it  took 
firefighters  40  minutes  to  respond.  Several 
prisoners  stated  that  a prisoner  had  placed 
an  emergency  call  to  the  hre  department 
using  a cell  phone  after  guards  failed 
to  report  the  fire.  They  also  claimed 
government  officials  initially  prevented 
hrehghters  from  battling  the  blaze. 


by  Matt  Clarke 

“They  wouldn’t  let  the  firefighters 
come  in.  The  riot  police  came  in  hrst  and 
began  to  beat  us,  and  later  the  hrehghters 
came  in,”  said  an  unidentihed  prisoner  in 
a cell  phone  call  that  was  broadcast  on  the 
state-controlled  television. 

Firefighters  said  over  200  prisoners 
were  relocated  within  the  prison  away 
from  the  blaze,  but  147  others  remained 
in  the  area  of  the  hre.  Many  of  those 
prisoners  died  due  to  asphyxiation  or 
burns.  Paula  Vial,  Chile’s  national  public 
defender,  said  most  of  the  prisoners  who 
died  were  “low-risk  inmates,”  citing  the 
example  of  Bastian  Arriagada,  21,  who 
was  serving  a 61 -day  sentence  for  selling 
pirated  CDs. 

Pedro  Hernandez,  director  of  the 
Chilean  prison  guards  union,  said  there 
were  only  hve  guards  on  duty  when  the  hre 
broke  out.  President  Pinera  claimed  there 
were  six  guards  in  towers  and  26  on  the 
prison’s  perimeter.  A special  prosecutor 
was  appointed  to  investigate  the  “enor- 
mous calamity,”  which  was  the  second 
mass-casualty  hre  at  the  prison.  In  the 
previous  hre,  seven  prisoners  died  and  20 
were  injured  on  December  11,  2000. 


“Chile’s  prisons  are  a human  waste 
dump.  No  one  cares  about  these  people. 
Judges  sentence  them  and  don’t  care 
where  they  are  locked  up.  Public  defense 
attorneys  forget  about  them  after  trial, 
and  Congress  keeps  approving  new  laws  to 
create  new  crimes  and  increase  sentences,” 
said  Chilean  Congressman  Hugo  Gutier- 
rez, a former  human  rights  lawyer,  Ft 

Sources:  Associated  Press,  Reuters,  www. 
msnbc.  com,  www.  latino. foxnews.  com, 
www.minpost.  com 
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Uncollected  Court  Debts  Piling  Up  in  Tennessee 


Over  the  past  several  years,  counties  in 
Middle  Tennessee  have  had  a difficult 
time  collecting  court  fees  and  fines.  The 
outstanding  debts,  from  both  civil  and 
criminal  cases,  amount  to  hundreds  of 
millions  of  dollars. 

Davidson  County  (with  Nashville  as 
the  county  seat ) has  $290  million  in  uncol- 
lected fines  and  fees  - almost  enough  to 
fund  Metro’s  police  department,  sheriff’s 
office,  jail  and  fire  department  for  an  entire 
year.  The  recession  that  began  in  late  2007 
made  the  collection  of  court  debts  more 
difficult,  if  not  impossible. 

“It  is  a problem  and  clerks  across  the 
state  do  not  have  a whole  lot  to  help  them 
collect  the  costs,”  noted  Sumner  County 
Circuit  Court  Clerk  Mahailiah  Hughes. 
“It  has  gotten  more  difficult  in  the  last 
couple  of  years.” 

An  official  with  the  Davidson  County 
Clerk’s  Office  has  proposed  legislation 
that  he  hopes  will  boost  collections.  That 
proposal  would  revoke  people’s  driver’s 
licenses  if  their  court  fees  and  fines  are  not 
paid  within  a year.  The  legislation  includes 
measures  to  allow  the  poor  to  have  their 
fees  reduced  or  erased. 

“I  think  it  really  needs  teeth.  Some- 
thing needs  to  be  held  over  their  heads  to 
make  them  pay,”  said  Tommy  Bradley, 
chief  administrative  officer  for  the  David- 
son County  Criminal  Court  Clerk’s  Office. 
“When  people  want  a criminal  charge  off 
their  record  or  have  their  driver’s  license 
reinstated,  they  seem  to  come  up  with  the 
money.” 

Davidson  County  is  also  trying 
another  method  of  collecting  fees.  A 
collections  court  subpoenas  people  who 
owe  court  debt  to  explain  why  they  are 
not  paying.  Rather  than  taking  a hardball 
approach,  though,  prosecutors  are  seeking 
to  work  with  debtors.  Frank  Dangerfield, 
Jr.,  who  owed  $400  for  a March  2009  dis- 
orderly conduct  conviction,  reached  an 
agreement  to  pay  $25  a month. 

“It’s  a good  idea  that  they’re  being 
patient,”  said  Dangerfield.  “I  don’t  want 
them  to  lock  people  up  for  that.  They 
didn’t  treat  me  like  a criminal.” 

Attorneys  for  impoverished  defen- 
dants criticized  Bradley’s  proposal  to 
suspend  the  driver’s  licenses  of  people 
who  owe  court  debts.  “We  automatically 
assess  these  costs  and  fees  at  the  time 
of  the  disposition  of  the  case  without 
giving  any  thought  that  the  person,  this 
defendant  is  going  to  be  able  to  pay  this 


or  not,”  said  Metro  Public  Defender  Dawn 
Deaner.  “Suspending  someone’s  driver’s 
license,  particularly  a poor  person’s 
driver’s  license,  makes  it  that  much  harder 
for  them  to  get  back  on  their  feet  and  do 
the  right  thing.” 

A two-year  effort  by  the  Rutherford 
County  Circuit  Court  Clerk  to  use  debt 
collectors  helped  to  improve  collections, 
but  only  brought  in  $190,029,  or  about 
half  of  what  was  owed. 


Touting  its  140-year  history  of  using 
prisoner  slave  labor,  the  North  Caro- 
lina Department  of  Correction  (NDOC) 
announced  in  January  2011  that  it  will 
save  taxpayers  $27  million  when  building 
more  than  2,700  new  prison  beds  with 
prisoner  labor. 

The  North  Carolina  legislature  has 
allocated  funds  since  2007  for  the  NDOC 
to  build  six  prison  dormitories.  Prison  of- 
ficials proudly  announced  that  the  use  of 
prisoner  workers  will  let  the  department 
build  seven  new  dorms  at  a total  cost  of 
$82.7  million. 

Using  its  “Inmate  Construction 
Program”  (ICP),  the  NDOC  is  “building 
additions  to  six  1,000  bed  prisons  that 
opened  between  2003  and  2008.”  A sev- 
enth project  will  be  completed  by  a private 
contractor.  An  NDOC  press  release  stated 
the  department  had  already  completed  a 
504-bed  dorm  at  the  Scotland  Correction- 
al Institution  and  was  working  on  another 
252-bed  dorm  at  the  same  prison. 

Additional  building  projects  were 
scheduled  from  February  201 1 to  Decem- 
ber 2012  at  the  Alexander  Correctional 
Institution  (252-bed  dorm);  Bertie  Cor- 
rectional Institution  (504-bed  dorm); 
Lanesboro  Correctional  Institution 
(504-bed  dorm);  Maury  Correctional 
Institution  (504-bed  dorm);  and  Ta- 
bor Correctional  Institution  (252-bed 
dorm). 

“Without  the  use  of  inmate  labor, 
the  estimated  cost  to  build  these  facilities 
would  have  been  $109.6  million  - a savings 
of  $26.9  million,”  the  NDOC  said.  “The 
seventh  project,  a $16  million  dorm  addi- 
tion at  Maury  Correctional  Institution, 
was  possible  without  any  additional  leg- 


Mahailiah  Hughes  said  court  fees  are 
out  of  control  and  should  end.  “You  can- 
not imagine  the  things  that  are  attached 
to  court  costs.  There’s  TBI  [Tennessee 
Bureau  of  Investigation]  fees,  there’s  lab 
fees,  there’s  court  fees,  domestic  violence 
is  in  on  it,”  she  stated.  “Everybody  that 
goes  to  the  legislature.  That  needs  to 
stop."  PI 

Source:  The  Tennessean 


islative  funding  through  savings  achieved 
on  the  first  six  projects  by  using  inmate 
labor  and  from  reduced  construction  costs 
due  to  the  economic  recession.”  Ironically, 
by  using  prison  slave  labor  the  state  helps 
to  ensure  its  incarceration  program  does 
as  little  as  possible  to  create  jobs  for  the 
non-imprisoned  citizens  who  must  pay 
for  the  cost  of  building  and  maintaining 
its  prisons. 

The  ICP  dates  back  to  1870,  when 
prisoners  began  building  the  State  Peni- 
tentiary in  Raleigh,  a “castle-like”  facility 
that  was  completed  in  1884.  Seven  years 
later,  prisoners  completed  the  state’s  third 
governor’s  residence.  The  Executive  Man- 
sion is  still  home  to  the  governor,  and  is 
touted  as  “one  of  the  state’s  finest  ex- 
amples of  Queen  Anne  style  of  Victorian 
architecture.” 

In  the  1920s  and  1930s,  prisoner  slave 
labor  was  used  to  build  North  Carolina 
railroads  and  highways,  leading  to  the 
state’s  nickname,  the  “Good  Roads  State.” 
The  ICP  was  restructured  in  1993.  Of  the 
600  prisoners  involved  statewide,  about 
130  are  in  an  apprenticeship  program  cer- 
tified by  the  North  Carolina  Department 
of  Labor.  Upon  completion  of  480  hours 
in  classroom  learning  and  providing  the 
NDOC  with  6,000  hours  of  labor,  termed 
“on-the-job  training,”  prisoners  receive 
their  journeyman’s  certification. 

Prisoners  employed  in  the  ICP  earn 
up  to  $3.00  a day,  which  easily  explains  the 
$27  million  in  savings  cited  by  NDOC  of- 
ficials in  connection  with  the  state’s  prison 
expansion  project. 

Sources:  NDOC  press  release , www.cor- 
rectionalnews.  com 


Savings  from  North  Carolina  Prisoner  Slave 
Labor  Result  in  Additional  Prison  Beds 

by  David  M.  Reutter 


June  2011 


14 


Prison  Legal  News 


Protect  your  rights — the  long  awaited  new  edition  of  the 
Prisoners’  Self-Help  Litigation  Manual  now  yours  for  $45.95 


An  indispensable  guide  for  prisoners  and  prisoner  advocates 
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LITIGATION  MANUAL 


John  Boston,  Prisoners'  Rights  Project  of  the  NewYork  City  Legal 
Aid  Society,  and  Daniel  E.  Manville,  Attorney  Specializing  in 
Prisoners'  Rights  Litigation 


Prisoners'  Self-Help  Litigation  Manual  is  an  indispensable  guide  for  prisoners 
and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners 
by  law  and  how  to  protect  those  rights. 

Over  the  past  decade,  prison  law  and  conditions  have  changed  significantly.  This 
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approaches  to  litigation,  including: 
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Ninth  Circuit  Upholds  Washington’s  “Two  Strikes  Law” 

for  Repeat  Sex  Offenders 


On  September  23,  2010,  the  Ninth 
Circuit  Court  of  Appeals  held  that 
the  State  of  Washington’s  “two  strikes” 
law  for  repeat  sex  offenders,  which  results 
in  a mandatory  sentence  of  life  in  prison 
without  the  possibility  of  parole,  is  not 
grossly  disproportionate  so  as  to  consti- 
tute cruel  and  unusual  punishment  under 
the  Eighth  Amendment. 

After  the  district  court  denied  his  peti- 
tion for  a writ  of  habeas  corpus,  Brach  E. 
Norris  appealed  to  the  Ninth  Circuit  and 
was  granted  a certificate  of  appealability 
to  determine  if  his  life  without  parole 
sentence  was  constitutional.  Norris  was 
convicted  by  a jury  of  child  molestation 
in  the  first  degree;  the  two  strikes  law  was 
applied  to  him  due  to  a conviction  for  the 
same  offense  ten  years  earlier. 

The  incident  leading  to  Norris’  most 
recent  conviction  occurred  on  March  5, 
2001  at  a McDonald’s  restaurant.  Norris, 
in  front  of  the  5-year-old  victim’s  step- 
father, reached  down  with  one  hand  and 
touched  the  girl  between  her  legs  after  she 
came  down  a slide  in  the  play  area. 

The  Ninth  Circuit  noted  that  first- 
degree  child  abuse  is  defined  under 
Washington  State  law  as  a “most  serious” 
and  “violent”  offense.  While  the  absolute 
magnitude  of  touching  the  five-year-old 
girl  on  her  “privates”  or  “genitalia”  and 
over  her  clothing  for  at  most  “a  couple  of 
seconds”  may  be  less  severe  relative  to  the 
conduct  of  some  first-degree  child  molest- 
ers, Norris’  offense  was  indisputably  not 
“one  of  the  most  passive  crimes  a person 
can  commit,”  wrote  the  appellate  court. 

The  fact  that  Norris  entered  a play- 
room at  McDonald’s  and  interacted  with 
a child  in  the  parent’s  presence,  despite 
having  been  previously  convicted  of  child 
molestation,  “exhibits  a lack  of  impulse 
control  and  so  supports  the  conclusion 
that  Norris  cannot  be  trusted  to  refrain 
from  similar  behavior  in  the  future.” 

All  of  these  factors  affected  the  grav- 
ity of  the  offense,  and  child  molestation 
has  been  held  to  have  an  “extraordinarily 
severe”  impact  on  its  victims.  The  Ninth 
Circuit  noted,  “this  is  not  a crime  against 
property,  but  one  against  another  person, 
and  a child  at  that.”  Further,  Norris’ 
history  and  most  recent  conviction 
“demonstrate  a tendency  towards  sex 
offenses.” 

The  intent  of  Washington  State’s  two 
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strikes  law  is  to  protect  the  public  through 
deterrence  and  incapacitation.  Moreover, 
Georgia,  Montana,  New  Mexico  and 
South  Carolina  all  have  similar  two  strikes 
laws  for  sex  offenders. 

The  Ninth  Circuit  held  that  a sentence 
of  life  without  the  possibility  of  parole 
is  “harsh  and  forsakes  any  rehabilitative 


On  November  2,  2010,  a New  York 
federal  jury  awarded  $18.5  million  to 
a man  who  was  cleared  of  a rape  convic- 
tion after  serving  more  than  two  decades 
in  prison.  At  the  time  it  was  the  largest 
award  to  a wrongfully  convicted  person 
in  New  York  City. 

Alan  Newton  was  convicted  in  1985 
of  rape,  robbery  and  assault,  primarily 
based  on  eyewitness  testimony.  He  fought 
his  conviction  after  he  was  sentenced  to 
13 14  to  40  years,  and  requested  DNA 
testing  in  August  1994. 

The  New  York  City  Police  Depart- 
ment finally  located  the  rape  kit  in 
2005,  more  than  ten  years  after  Newton 
and  his  attorneys  had  requested  the  evi- 
dence, despite  claims  over  the  previous 
decade  that  the  kit  could  not  be  found 
and  was  presumed  destroyed.  Testing 
revealed  that  the  DNA  collected  from 
the  victim  did  not  match  Newton,  and 
he  was  exonerated  and  released  on  July 
6,  2006. 

Newton  filed  suit  against  the  city, 
and  his  civil  case  went  to  trial  in  October 
2010.  Newton’s  attorney,  John  F.  Schulty 
III,  argued  that  the  Police  Department 
had  employed  a shoddy  system  of  storing 
and  tracking  post-conviction  evidence, 
including  DNA  evidence.  For  years  that 
evidence  was  tracked  by  paper  and  pen. 
“Only  this  year  are  they  attempting  to 
introduce  a bar  code  system,”  Schulty 
stated. 

“The  City  of  New  York,”  he  contin- 
ued, “has  been  engaged  in  a pattern  of 
failing  to  pay  proper  attention  to  their  du- 
ties to  preserve  post-conviction  criminal 
evidence  and  its  associated  paperwork.” 
As  a result,  Newton  remained  behind  bars 
for  over  a decade  after  he  first  requested 
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ideal,”  but  is  not  unconstitutional  given 
the  gravity  of  Norris’  offense  and  criminal 
history.  The  district  court’s  order  denying 
habeas  relief  was  affirmed.  Norris  peti- 
tioned the  U.S.  Supreme  Court  for  a writ 
of  certiorari,  which  was  denied  on  Feb. 
22,  2011.  See:  Norris  v.  Morgan,  622  F.3d 
1276  (9th  Cir.  2010),  cert  denied. 


DNA  testing. 

The  jury  agreed,  finding  the  city  had 
violated  Newton’s  constitutional  rights, 
and  the  two  police  officers  who  failed 
to  timely  produce  the  requested  DNA 
evidence  were  liable  for  infliction  of 
emotional  distress.  The  jury  awarded  $18 
million  against  the  city,  $500,000  against 
Chief  Jack  J.  Trabitz  and  $92,000  against 
Sgt.  Patrick  J.  McGuire. 

The  Innocence  Project,  which  sup- 
ported Newton’s  claim,  said  that  over 
the  past  five  years  the  city  had  produced 
DNA  evidence  in  only  about  half  of  the 
requested  50  cases.  In  the  other  cases  it 
could  neither  produce  the  evidence  nor 
explain  where  it  was  located. 

Upon  being  released  from  prison, 
Newton  enrolled  as  a full-time  student 
at  Medgar  Evans  College.  He  planned  to 
apply  for  law  school. 

“I  want  to  work  with  people  that  re- 
ally need  that  legal  assistance  that’s  just 
not  there  for  them,”  he  said.  “There  are  so 
many  issues  where  people  need  competent 
counsel  and  it’s  just  not  out  there.  I think 
I’ll  jump  into  it  with  both  arms.” 

Unfortunately,  in  a continuation  of 
the  miscarriage  of  justice  that  Newton  suf- 
fered during  two  decades  of  being  locked 
up  for  a crime  he  didn’t  commit,  on  May 
12,  2011  the  U.S.  District  Court  granted 
the  city’s  motion  to  set  aside  the  jury  ver- 
dict pursuant  to  Fed.R.Civ.P.  50(b).  As  a 
result,  Newton  will  not  receive  a penny  of 
the  $18.5  million  award  and  his  lawsuit 
was  dismissed. 

The  court  found  that  Newton  had 
failed  to  prove  that  city  employees, 
including  Trabitz  and  McGuire,  had  de- 
liberately withheld  evidence  or  violated 
his  due  process  rights.  Thus,  although  the 
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New  York  Jury  Awards  Wrongfully  Convicted 
Man  $18.5  Million,  but  Court  Grants 
Motion  to  Set  Aside  Verdict 


city  may  have  been  negligent,  he  did  not 
show  a constitutional  violation  necessary 
to  prevail  on  his  federal  claims. 

“Notwithstanding  grave  deficien- 
cies in  the  city’s  evidence  management 


system,”  the  court  wrote,  “Newton’s  due 
process  claim  cannot  be  sustained  absent 
proof  that  a city  official  acted  with  the 
requisite  constitutional  culpability  in 
withholding  evidence.”  See:  Newton  v. 


Citv  of  New  York,  U.S.D.C.  (S.D.  NY), 
Case  No.  l:07-cv-06211-SAS.  P 

Additional  sources:  New  York  Times,  New 
York  Post,  www.innocenceproject.org 


Washington  Prisoner  Discovers  Good  Time  Error; 
County  Officials  Admit  and  Correct  Mistake 


Washington  State’s  Kitsap  County 
Jail  (KCJ)  has  corrected  an  error 
in  how  it  calculates  and  awards  “good 
time”  to  prisoners,  after  a former  prisoner 
discovered  the  mistake  and  brought  it  to 
the  attention  of  jail  officials. 

As  prisoner  Robert  “Doug”  Pierce  was 
being  shackled  to  be  transported  to  state 
prison  to  serve  two  years  for  possession  of 
methamphetamine,  a guard  handed  him  a 
stack  of  papers.  Pierce  knew  that  he  would 
receive  213  days  credit  for  time  served  at 
KCJ  awaiting  sentencing,  and  he  also  ex- 
pected to  receive  “good  time”  credits. 

When  Pierce  looked  at  the  form 
awarding  his  good  time,  however,  he  said, 
“This  isn’t  right.”  Under  law,  the  state’s  37 
county  jails  have  discretion  to  award  up  to 
33  percent  of  a prisoner’s  pre-trial  time  in 
good  time  credits. 

The  Washington  Department  of  Cor- 
rections (DOC)  makes  adjustments  when 
too  much  time  is  awarded,  but  not  where 
an  insufficient  amount  of  time  is  credited. 
“We  didn’t  question  it,”  said  DOC  records 
manager  Wendy  Stigall.  “We  don’t  try  and 
tell  them  how  to  run  their  jail.” 

KCJ  had  divided  Pierce’s  213  days  of 


by  David  M.  Reutter 

jail  time  by  three,  awarding  him  71  days  of 
good  time  for  a total  credit  of  284  days. 
However,  as  he  had  served  213  days  at  the 
jail,  a new  equation  came  into  play  that 
required  KCJ  to  divide  the  time  in  half 
for  good  time  purposes;  thus,  the  good 
time  award  should  have  been  106  days  for 
a total  credit  of  319  days. 

Upon  discovering  this  error,  Pierce 
began  writing  letters  to  his  attorney,  the 
court  and  the  attorney  general’s  office. 
Finally,  Clarke  Tibbits,  head  of  the  Kitsap 
County  Public  Defender's  Office,  told  him 
“...  There  is  no  other  way  to  describe  the 
situation  other  than  the  [jail]  is  incorrectly 
calculating  good  time.” 

After  Tibbits  met  with  KCJ  ad- 
ministrators, they  admitted  the  mistake 
and  agreed  to  fix  it. 

“Our  intention  is  to 
be  transparent,”  said 
Ned  Newlin,  KCJ’s 
corrections  chief. 

“We  want  to  do  it 
right.” 

While  it  may 
seem  trivial  to  some 
that  Pierce  spent  an 


extra  35  days  in  prison  due  to  the  jail’s 
error  in  calculating  good  time,  the  mis- 
take impacts  more  than  just  prisoners.  At 
$100  per  day  to  house  a prisoner  in  DOC 
facilities,  taxpayers  are  paying  to  lock  up 
people  longer  than  required  as  a result  of 
miscalculated  good  time.  There  were  548 
prisoners  in  the  DOC  who  had  come  from 
Kitsap  County  as  of  November  2010. 

KCJ  does  not  know  when  the  error  be- 
gan, but  is  checking  its  records  going  back 
three  years  to  make  adjustments  and  award 
appropriate  credits  to  prisoners  who  are  still 
incarcerated.  No  suits  seeking  damages  for 
the  over-detention  have  been  hied  as  this 
issue  of  PLN  goes  to  press.  P 

Source:  www.seattlepi.com 
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PHS  and  NY  Jail  Employees  Have  Conflict  of 
Interest  with  Legal  Representation 


A federal  district  court  found  that  a 
conflict  of  interest  existed  with  the 
Corporate  Counsel  of  the  City  of  New 
York  (Corporate  Counsel)  representing 
individual  employees  of  Prison  Health 
Services  (PHS),  because  they  had  conflict- 
ing defenses.  The  court’s  ruling  came  in 
a lawsuit  filed  by  the  family  of  a pretrial 
detainee  who  hanged  himself  shortly  after 
arriving  at  the  Rikers  Island  jail. 

Upon  being  arraigned  in  Queens 
County  Criminal  Court  on  December 
18,  2007,  the  court  set  bail  at  $2,500  and 
ordered  David  Mercado  to  be  placed  on 
suicide  watch.  Mercado  did  not  post  bond 
and  was  incarcerated  at  Rikers  Island. 

The  next  day  he  was  referred  to  be 
examined  by  Patricia  Jones,  chief  of  the 
Mental  Health  Unit,  for  an  evaluation 
regarding  any  “suicidal  ideation.”  She 
assigned  Simflex  Nyame  to  do  the  mental 
health  review  and  informed  him  of  the 
court  order. 

Nyame,  however,  said  he  was  never 
advised  of  the  order.  He  concluded  that 
Mercado’s  suicide  watch  should  be  dis- 
continued; he  also  believed  Jones  would 
obtain  the  countersignature  of  a psychia- 
trist, which  she  never  did. 

In  general  population,  guards  ob- 
served Mercado  “showing  signs  of 
depression,  [and]  radical  changes  in 
behavior,”  prompting  a referral  back  to 
the  Mental  Health  Unit.  On  his  second 
visit,  Mercado  was  seen  by  Ronald  Gold- 
bourne,  who  said  he  gave  the  referral  to 
Jones.  Jones  said  she  would  schedule  an 
appointment  for  the  next  day.  However, 
she  stated  she  was  not  present  for  the  sec- 
ond visit  and  that  Goldbourne  decided  to 
send  Mercado  back  to  his  dorm  for  having 
a bad  attitude.  The  next  day,  Mercado  was 
found  hanging  in  a bathroom.  He  died  on 
December  30,  2007. 

Mercado’s  estate  moved  to  disqualify 
the  city’s  Corporate  Counsel  due  to  a 
conflict  of  interest.  That  argument  was 
two-pronged.  The  first  part  related  to 
the  City  of  New  York’s  option  to  refuse 
to  indemnify  PHS  and  their  employees. 
The  district  court  held  that  at  most, 
Mercado’s  estate  could  prove  deliberate 
indifference,  but  not  intentional  wanton 
misconduct  that  may  result  in  a refusal 
to  indemnify. 

Even  if  the  constitutional  claim 
failed,  the  city  would  be  required  to  in- 
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demnify  Jones  for  medical  malpractice 
if  that  claim  prevailed.  Besides,  the  court 
noted,  “it  would  not  be  in  the  City’s  inter- 
est to  refuse  to  indemnify  its  employees  or 
otherwise  place  blame  on  them  because 
this  would  dissuade  others  from  municipal 
employment.” 

In  a Sept.  30,  2010  memorandum 
and  opinion,  the  court  found  a conflict 
did  not  exist  between  the  city,  PHS  and 
its  employees.  However,  the  court  found 
a conflict  of  interest  did  exist  between 
the  city’s  concurrent  representation  of 
Jones,  Nyame  and  Goldbourne,  as  those 
defendants  presented  conflicting  versions 
of  events  and  raised  conflicting  defenses. 
Nyame  and  Goldbourne  blamed  Jones 
while  she  blamed  them. 

Although  the  defendants  planned  to 
present  a “unified  defense,”  claiming  that 
none  acted  with  deliberate  indifference, 


<•  <• r I Miese  people  need  to  be  locked  up,” 

A said  Louisiana’s  St.  Tammany 
Parish  Sheriff  Jack  Strain,  Jr.,  referring 
to  prisoners  at  his  jail.  “They  performed 
like  animals  in  our  society  and  they  need 
to  be  caged  like  animals.”  And  when  it 
comes  to  suicidal  prisoners,  Strain  is  do- 
ing exactly  that. 

When  St.  Tammany  Parish  jail  of- 
ficials determine  prisoners  are  suicidal, 
they  place  them  in  “squirrel  cages”  after 
stripping  them  half-naked.  The  metal 
cages,  which  are  3’x  3’,  are  so  small  that 
prisoners  are  forced  to  curl  up  on  the  floor 
to  sleep.  They  are  not  provided  with  a bed, 
blanket,  shoes  or  a toilet.  Prisoners  are 
also  placed  in  the  cages  during  the  book- 
ing process  into  the  jail. 

Requests  to  use  the  restroom  are 
frequently  ignored  by  guards,  forcing 
some  prisoners  to  urinate  in  discarded 
containers.  Most  humiliating  is  the  fact 
that  the  cages  are  in  the  main  part  of  the 
jail,  allowing  other  prisoners  to  gawk  at 
those  who  are  so  confined.  Prisoners  have 
reported  being  left  in  the  cages  for  “days, 
weeks,  and  even  over  a month.” 

“We  appreciate  that  mentally  ill 
prisoners  pose  a challenge  for  the  jail, 
but  Sheriff  Strain  has  a legal  and  moral 
obligation  to  care  for  sick  people  in  a 
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there  were  secondary  defenses  that  Jones, 
Nyame  and  Goldbourne  could  raise  that 
would  conflict  with  each  other.  The  court 
observed  that  “PHS  faulted  and  disci- 
plined both  Nyame  and  Jones  for  their 
failure  to  obtain  the  appropriate  approval 
before  discontinuing  Mercado’s  suicide 
watch  [which]  suggests  that  neither  party’s 
version  can  be  dismissed  as  baseless.” 

Therefore,  to  proceed  with  Corporate 
Counsel,  Jones,  Nyame  and  Goldbourne 
must  “submit  affidavits  waving  their  rights 
to  assert  the  contradictory  defenses.” 
Alternatively,  Corporate  Counsel  can 
represent  Jones  if  it  certifies  it  is  not 
representing  the  other  defendants.  The 
case  remains  pending  on  the  defendants’ 
motions  for  summary  judgment.  See: 
Mercado  v.  Citv  of  New  York,  U.S.D.C. 
(S.D.  NY),  Case  No.  l:08-cv-02855-BSJ- 
HBP  H 


humane  way,”  said  Katie  Schwartzmann, 
legal  director  for  the  ACLU  of  Louisiana. 
“Caging  them  for  prolonged  periods  of 
time  is  an  unacceptable  solution,  both 
from  a legal  rights  perspective  and  a hu- 
man rights  perspective.” 

In  fact,  Sheriff  Strain  exposes  suicidal 
prisoners  to  conditions  that  even  dogs  are 
not  expected  to  endure.  According  to  St. 
Tammany  Parish  Code  4-121.10,  dogs 
must  be  kept  in  cages  at  least  6’  wide  x 
6’  deep,  with  “sufficient  space  ...  to  lie 
down.” 

“This  should  really  go  without  say- 
ing, but  in  America  we  should  not  treat 
any  person  worse  than  animals,”  observed 
ACLU  of  Louisiana  Prison  Litigation 
Fellow  Berry  Gerharz. 

In  addition  to  being  placed  in  the 
squirrel  cages,  suicidal  prisoners  are 
forced  to  wear  orange  short  shorts 
(“Daisy  Duke”  style);  some  of  the  shorts 
have  “Hot  Stuff”  written  on  the  rear 
end.  This  treatment  increases  the  likeli- 
hood that  prisoners  will  commit  suicide, 
as  they  are  less  likely  to  inform  guards 
they  are  suicidal  due  to  fear  they  will 
be  placed  in  the  humiliating,  degrading 
cages. 

Those  who  have  been  confined  in 
the  squirrel  cages  report  “acute  physical 
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Louisiana  Sheriff  Cages  Suicidal  Prisoners 
in  Space  Smaller  than  Required  for  Dogs 


and  psychological  after-effects,  including 
clinical  depression,  nightmares  and  crying 
fits  after  they  were  released  from  jail,”  the 
ACLU  noted. 

“This  is  what  can  happen  when 
you  have  law  enforcement  treating  the 
mentally  ill.  If  the  Constitution’s  Eighth 
Amendment  protection  against  cruel  and 
unusual  punishment  means  anything,  it 
means  people  shouldn’t  be  treated  like 
this,”  said  Majorie  Esman,  executive  di- 
rector of  the  ACLU  of  Louisiana.  “Jails 
across  this  country  typically  have  housing 
for  suicidal  prisoners  and  don’t  resort  to 
barbarity.  The  squirrel  cages  belong  in  the 
history  books.” 

On  July  8,  2010,  the  ACLU  of  Loui- 
siana sent  a letter  to  Sheriff  Strain  and 
Parish  President  Kevin  Davis  condemning 
the  practice  of  using  small  cages  to  house 
suicidal  prisoners,  stating,  “All  we  ask  is 
that  people  be  housed  more  humanely 
than  dogs.” 

The  parish  agreed  to  change  its 
policies  and  house  suicidal  prisoners  in 
a holding  cell  with  access  to  bathrooms, 
beds  and  water,  where  they  will  be  moni- 
tored by  jail  staff. 

“The  cages  will  be  used  only  as  a last 
resort  in  emergency  situations,  only  on 
order  of  a doctor  when  no  alternative 
is  available,  and  for  no  more  than  10 
hours  at  a time,”  said  Esman,  who  called 
the  policy  change  for  suicidal  prisoners 
a “more  humane  treatment.”  The  jail 
will  also  create  a new  position  for  a “jail 
inspector”  to  monitor  conditions  at  the 
facility. 

“No  one  should  be  held  in  the  condi- 
tions that  existed  in  St.  Tammany  Parish 


Jail.  It’s  unfortunate  that  it  took  public 
exposure  of  these  serious  problems  in 
order  to  have  them  corrected,  but  we’re 
relieved  that  conditions  should  improve 
for  the  most  vulnerable  people  in  the 
sheriff’s  custody,”  Esman  stated. 

However,  Sheriff  Strain  said  that 
“[sjhould  the  need  arise,  the  medical  staff 
at  the  jail  will  continue  to  have  available  to 
them  the  use  of  booking  cages  for  severely 
suicidal  inmates.” 

Not  that  the  cages  are  particularly 


A $ 149,500  settlement  has  been  reached 
in  a lawsuit  brought  by  a Hawaiian 
prisoner  who  was  denied  medical  care  for 
injuries  suffered  after  a prison  transport 
van  was  involved  in  an  accident. 

Scott  Tenney  and  six  other  prisoners 
were  being  transported  from  Circuit  Court 
to  the  Oahu  Community  Correctional 
Center  (OCCC)  on  January  30, 2007  when 
the  accident  occurred.  A Mercedes  had 
slowed  for  a yellow  light,  and  the  prison 
van  rear-ended  it. 

The  prisoners  were  transported  in  an- 
kle and  hand  shackles.  They  were  unable 
to  use  the  seat  belts,  which  were  so  rarely 
utilized  that  they  were  tied  to  the  windows 
of  the  van.  As  a result,  Tenney  was  thrown 
back  and  forth  against  the  seats. 

The  transport  guards  informed  an 
arriving  ambulance  crew  that  the  prison- 
ers would  receive  medical  care  at  OCCC, 
and  a police  report  stated  none  of  the 
prisoners  had  injuries.  Tenney,  however, 


effective  at  preventing  suicide  attempts. 
On  September  1,  2010,  a 26-year-old 
jail  prisoner,  who  was  not  identified,  at- 
tempted to  kill  himself  while  being  held 
in  one  of  the  cages  during  the  booking 
process.  The  prisoner  was  taken  to  a hos- 
pital, then  returned  to  the  jail  and  placed 
on  suicide  watch. 

Sources:  ACLU  press  release,  www.nola. 
com,  www.thesttammanynews.com,  www. 
laaclu.  org 


complained  about  neck  pain  upon  his 
arrival  at  OCCC. 

Despite  almost  daily  complaints,  Ten- 
ney was  not  examined  for  five  months.  He 
required  surgery  when  he  was  eventually 
examined  by  medical  staff. 

The  State  of  Hawaii  agreed  to  pay 
Tenney  $149,500  in  January  2011;  the 
insurance  company  covering  the  Mer- 
cedes agreed  to  pay  $500  towards  the 
settlement. 

KITV  in  Hawaii  videotaped  a prison 
transport  vehicle  following  the  settle- 
ment agreement.  It  showed,  as  claimed 
by  Tenney’s  attorneys,  that  guards  placed 
shackled  prisoners  in  vans  without  using 
seat  belts.  The  attorneys  said  the  failure 
to  comply  with  seatbelt  laws  was  to  save 
time  for  the  guards,  who  were  in  a hurry 
to  punch  out  before  their  shift  ended.  See: 
Tenney  v.  State  of  Hawaii  Dept,  of  Public 
Safety,  Circuit  Court  of  the  First  Circuit 
(HI),  Case  No.  1CC09- 1-000 190.  FI 


$149,500  Settlement  for  Hawaiian  Prisoner 
Denied  Medical  Care  After  Transport  Accident 


s Prisoner  Assistant 

■ Your  concierge  service 

Take  advantage  of  our  one  of  a kind  financial 
concierge  services.  We  only  serve  our  clients,  Prisoner  Assistant 
so  become  a client  by  opening  a bank  account  482  Summit  Wind  Drive 
today  and  enjoy  the  full  range  of  concierge  Suite  704 

services  not  offered  anywhere  else.  Lake  Harmony,  PA 

If  it  can  be  done,  we  will  do  it..  ' %624  0704 

pnsonerassistant.com 

Most  Requested  Services 

Money  orders,  Western  Un- 
ions, interest  bearing  accounts, 

CDs,  credit  development,  UPS 
mailboxes,  Go  phones,  internet 
purchases,  internet  research, 
email  accounts,  virtual  office, 
people  locator,  fundraisers, 
resume,  logo  & graphic  design, 
business  development,  parole 
preparation,  find  a lawyer  etc.. 


Send  a SASE  or  $.44  for  a brochure  or 
Send  $4.50  for  an  Application  Package 

Includes  introduction  letter,  applications,  agree- 
ments, brochure,  full  color  36  + page  catalog, 
FAQ’s,  POA  and  Newsletter. 

Send  money  order,  bank,  cashier  or  institu- 
tional check  made  payable  to  Prisoner  Assis- 
tant with  your  request.  No  personal  checks. 
Personal  checks  will  be  destroyed,  not  returned. 


We  will  no  longer  send  any  information  to  those  that  do  not  send  a SASE  or  $4.50. 


NOW  AVAILABLE  WHOLESALE 
CATALOG  #1  IN  LARGE  PRINT 
FORMAT  ONLY  $7.00  FREE  IS/HI 

TO  GET  YOUR  FREE  CATALOG  #11  & #12 

YOU  MUST  SEND  A SELFAOORESSED  STAMPEO  ENVELOPE'! 
OPTION  2:  TO  RECEIVE  THE  7 CATALOG 
PACKAGE  ALONG  WITH  3 FREE  P*CS 
YOU  MUST  SEND  S7.00  OR  40  STAMPS  (FREE  S/H) 

GET  THE  ALL  NEW  SUPERSIZED 

HIGH  GLOSS  COLOR  VIP  CATALOG  #4 
OVER  THOUSANDS  TO  CHOOSE  FROM 
ALL  RACES!  NON  NUDE 
STRIPPERS.  PORN  STARS  AN  ALL!! 

ONLY  $15  OOJFREE  S (HI  INCLUDES  2 FREE  PICS 
THE  BIGGEST  AND  BEST  CATALOG  EVER!! 

ALL  NUDE  CAT  #4  $15.00 

[FREE  S/H)  COMES  WITH  FREE  PICS 

nass 

PLEASE  MAKE  ALL  PAYMENTS  TO 
FIYA  GIRLS 

CTV  P O BOX  2546  DEPT-PN 
HOUMA  LA  70361 

GET  MAIL  AND  GET  PAID  INSTRUCTIONS  STILL  ONLY  $10  00 


Prison  Legal  News 


19 


June  2011 


Federal  Courts  Reject  Leniency  Pleas  from 
Politically-Connected  Defendants 


Despite  a prosecutor’s  request  for  a pro- 
bationary sentence,  a Massachusetts 
federal  judge  sentenced  Patrice  Tierney, 
60,  the  wife  of  U.S.  Representative  John  F. 
Tierney,  to  30  days  in  prison  followed  by 
five  months  on  house  arrest  as  part  of  two 
years’  supervised  release.  She  also  must  pay 
$2,900  in  court  costs  and  fines. 

In  October  2010,  Tierney  pleaded 
guilty  to  four  counts  of  aiding  and  abet- 
ting the  filing  of  false  tax  returns  for  a 
federal  fugitive  who  fled  the  county  after 
being  indicted  on  charges  of  illegal  gam- 
bling and  money  laundering. 

From  the  early  1980’s  to  2001,  Tier- 
ney’s brother,  Robert  Eremian,  ran  a 
large-scale  illegal  gambling  business. 
After  state  police  raided  his  office  in 
1996,  Eremian  fled  to  Antigua  in  the  West 
Indies  where  he  set  up  another  gambling 
business.  Between  2003  and  2009,  Patrice 
Tierney  paid  the  bills  for  her  brother’s 
three  children  and  their  mother,  balanced 
Eremian’s  bank  account  and  provided  in- 
formation to  his  tax  preparer  that  resulted 
in  the  false  tax  filings. 

Those  filings  were  false  because  rather 
than  being  paid  legitimate  commissions 
as  a consultant,  which  is  what  Tierney 
said  she  believed  her  brother  was  doing, 
Eremian’s  bank  account  collected  more 
than  $7  million  in  illegal  gambling  profits. 
Tierney  received  about  $20,000  to  $30,000 
annually  from  the  account  as  “gifts.” 

At  her  sentencing  hearing  on  January 
13,  2011,  the  prosecutor  requested  that 
Tierney  receive  90  days  on  house  arrest 
plus  two  years  probation.  He  noted  that 
she  was  a first-time  offender,  the  wife  of 
a Congressman,  and  her  conviction  had 
drawn  media  attention  and  shame  that 
served  as  its  own  punishment. 

“You’re  saying  that  because  she’s 
married  to  a Congressman  - who’s  not 
implicated  in  this  in  any  way,  shape  or 
form  - this  generates  some  media  inter- 
est?” asked  U.S.  District  Court  Judge 
William  G.  Young.  “And  because  of  that, 
you’re  saying  the  shame  and  general  public 
awareness  warrants  probation?” 

“In  this  particular  case,  yes,  that  is 
general  deterrence,”  said  Assistant  U.S. 
Attorney  Fred  M.  Wyshak,  Jr. 

The  judge  disagreed.  “She  should  get 
the  sentence  that  anyone  else  would  get,” 
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by  David  M.  Reutter 

said  Young.  He  also  rejected  Tierney’s 
attorney’s  position  that  she  was  a good 
person  who  made  a mistake.  “This  isn’t 
a mistake,”  Judge  Young  stated.  “People 
aren’t  guilty  of  tax  crimes  because  they 
make  mistakes.” 

Tierney  reported  to  the  minimum- 
security  Danbury  Federal  Correctional 
Institution  to  serve  her  30-day  sentence  in 
February  201 1 . Her  case  was  one  of  three 
in  as  many  weeks  in  which  federal  courts 
rejected  special  treatment  for  people  with 
political  connections. 

Former  Massachusetts  State  Sena- 
tor Dianne  Wilkerson  saw  her  pleas  for 
leniency  denied  when  a federal  judge 
sentenced  her  on  January  6,  2011  to  3'/2 
years  in  prison. 

Wilkerson  pleaded  guilty  to  eight 
counts  of  attempted  extortion  for  taking 
$23,500  in  bribes  related  to  a liquor  license 
and  legislation  to  allow  a commercial 
development  in  her  district.  The  FBI  had 
audio  and  video  recordings  of  Wilkerson 
taking  the  bribes;  in  one  case  she  stuffed 
ten  $ 100  bills  down  her  bra  at  a restaurant. 
While  accepting  responsibility,  Wilkerson 
also  sought  to  downplay  her  actions. 

“If  it  was  possible  to  do  something 
criminal  without  being  criminal,  that 


In  a report  and  recommendation  to 
partly  deny  the  defendants’  motion 
to  terminate  a consent  decree  related  to 
conditions  of  confinement  at  Washington 
State’s  Pierce  County  Jail,  U.S.  Magistrate 
Judge  J.  Kelley  Arnold  cited  conditions 
that  contributed  to  the  deaths  of  several 
prisoners. 

Following  class  certification  on  May 
12,  1995,  the  parties  to  the  suit  worked 
to  reach  a resolution,  as  evidenced  by 
consent  decrees  entered  in  1996, 1998  and 
2001 . The  case  was  eventually  ordered  into 
mediation  after  Pierce  County  moved  to 
dismiss  the  consent  decree  in  September 
2009,  except  as  it  related  to  medical  care. 

A new  settlement  was  reached  two 
months  later  that  limited  the  remaining 
issues  in  the  lawsuit  to  ten  areas  concern- 
ing medical  care.  The  defendants  filed  a 
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would  be  me,”  she  said  at  her  sentencing 
hearing.  She  had  served  in  the  state  senate 
for  16  years. 

Former  Boston  City  Councilor  Chuck 
Turner,  70,  also  was  implicated  in  the  in- 
vestigation, for  taking  a $1,000  bribe.  He 
was  convicted  on  one  count  of  attempted 
extortion  and  three  counts  of  lying  to 
FBI  agents,  and  sentenced  on  January  25, 
201 1 to  three  years  in  federal  prison  plus 
three  years  supervised  release.  Turner  has 
maintained  his  innocence. 

The  court  in  Wilkerson’s  case  said 
Massachusetts  politicians  have  been  en- 
gaging in  political  corruption  without  fear 
of  serious  consequences. 

PLN  has  previously  reported  some  of 
the  rare  cases  in  which  people  with  politi- 
cal connections  who  commit  crimes  have 
received  prison  sentences  comparable  to 
those  routinely  given  to  defendants  with- 
out such  connections.  [See:  PLN,  April 

2010,  p.22]. 

We  look  forward  to  a continuation  of 
this  trend.  But  for  now,  it  is  like  getting  hit 
by  lightning.  It  happens,  but  not  often.  FI 

Sources:  Boston  Globe,  www.aolnews. 
com , www.salenmews.com,  http:  I /boston, 
cbslocal.  com 


motion  to  dismiss  all  remaining  aspects 
of  the  consent  decree  in  September  2010. 
Until  that  point  in  the  litigation,  the  court 
had  never  made  factual  findings.  [See: 
PLN,  Sept.  2010,  p.38]. 

Magistrate  Arnold’s  October  15, 2010 
report  made  findings  on  the  issues  of 
privacy  during  intake  booking,  chronic 
care,  and  alcohol  withdrawal  monitoring. 
Before  making  those  findings,  the  court 
dismissed  four  other  issues  included  in  the 
earlier  consent  decree  because  they  were 
“no  longer  at  issue,”  and  dismissed  three 
other  issues  upon  determining  they  were 
not  constitutionally  required. 

The  court  merged  the  issues  of 
chronic  disease  care  and  privacy  during 
intake.  It  then  cited  the  case  of  a prisoner 
identified  as  “Mr.  Merritt”  in  finding  that 
prospective  relief  remained  necessary  to 
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correct  a current  and  ongoing  violation 
of  a federal  right. 

Merritt  suffered  from  a number  of  ail- 
ments; his  main  problem  was  that  he  required 
proper  medication  to  treat  “a  condition  that 
causes  his  body  to  produce  or  be  unable  to  rid 
itself  of  ammonia. ’’That  Merritt  saw  medical 
stalf  and  blood  work  was  ordered  following 
his  November  17, 2009  admission  to  the  jail 
indicated  to  the  court  that  “there  was  some 
concern  at  booking.” 

He  was  transported  to  a hospital 
eleven  times,  and  one  of  those  times  jail 
staff  failed  to  provide  information  to  the 
hospital  concerning  his  medical  history. 
The  court  was  shocked  that  the  jail  had 
not  informed  hospital  staff  that  Merritt 
had  been  admitted  to  another  hospital 
only  live  days  earlier,  not  20  days  as  the 
hospital  staff  mistakenly  thought,  which 
meant  the  problem  was  recurring  faster 
than  doctors  believed. 

Then,  despite  jail  staff  being  ad- 
vised that  Merritt  needed  to  receive  his 
medication  as  prescribed,  he  missed  eleven 
medication  doses  in  17  days  and  a week 
later  missed  five  more  doses  over  a five- 
day  period. 

As  to  the  issue  of  failing  to  identify 
detainees  with  chronic  care  or  mental 
health  treatment  needs  at  intake,  the  court 
pointed  to  a suicide  that  occurred  at  the 
jail  only  six  days  before  the  defendants 
filed  their  motion  to  terminate  the  consent 
decree.  That  prisoner  had  been  screened 
and  a history  of  depression  was  noted; 
within  hours  he  committed  suicide. 

Between  1998  and  2010  there  were  32 
deaths  at  the  jail,  but  many  “were  from 
natural  causes  that  would  happen  in  any 
setting.”  Nonetheless,  “[t]he  fact  remains 
that  the  number  of  suicides  by  hanging  is 
sixteen  and  suicide  by  hanging  is  the  lead- 
ing cause  of  death  at  the  Pierce  County 
Jail,”  the  court  wrote. 


The  court’s  analysis  of  the  jail’s  alcohol 
withdrawal  monitoring  began  by  accepting 
the  opinion  of  court-appointed  monitor 
Dr.  Goldenson,  who  said  “alcohol  with- 
drawal is  a serious  condition  and  can  be 
life  threatening  if  not  properly  monitored 
and  treated.  ” The  court  also  agreed  with  his 
opinion  “that  alcohol  withdrawal  requires 
monitoring  every  six  to  eight  hours.” 

Those  conclusions  were  supported  by 
Dr.  Goldenson’s  documentation  of  two  pris- 
oner deaths  caused  by  alcohol  withdrawal 
and  “five  other  cases  with  withdrawal  short- 
comings.” He  also  noted  that  “an  urban 
jail  population  is  at  greater  risk  for  alcohol 
withdrawal  than  the  general  public  and  that 
alcohol  withdrawal  presents  a greater  risk  of 
death  than  drug  withdrawal.” 

To  resolve  these  issues,  the  court  said 
it  would  require  the  taking  of  evidence 
so  it  could  fashion  the  constitutionally- 
required  minimum  relief  needed  to 
comply  with  “contemporary  standards 
of  decency”  related  to  medical  care  at 
the  jail. 

A new  settlement  in  the  case  was 
reached  in  October  2010,  and  on  January 
14, 201 1 the  district  court  held  that  notice 
to  the  class  members  of  the  settlement 
and  termination  of  the  consent  decree 
was  not  required.  A report  by  Judith  F. 
Cox,  the  court-appointed  monitor  who 
replaced  Dr.  Goldenson,  on  “the  progress 
towards  settlement  compliance”  was  filed 
on  February  22,  2011. 

Cox  found  that  “the  healthcare  staff 
at  the  Pierce  County  Detention  and  Cor- 
rections Center  have  met  the  terms  of 
this  agreement”  in  the  areas  of  booking 
assessments,  chronic  care  and  procedures 
for  prisoners  suffering  from  alcohol  with- 
drawal, thus  resolving  the  last  remaining 
issues  in  the  case.  See:  Herrera  v.  Pierce 
County,  U.S.D.C.  (W.D.  Wash.),  Case  No. 
3:95-cv-05025-RJB-JKA.  PI 
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Releasees  from  Rural  Michigan  Jail  Frighten 
Neighbors  on  Long  Walk  Home 


The  remoteness  of  Michigan’s  Ottawa 
County  Jail  is  leaving  released  prison- 
ers who  have  no  transportation  with  no 
choice  but  to  walk  home.  Consequently, 
local  residents  who  live  on  the  county  roads 
that  the  releasees  must  travel  are  scared. 

Several  years  ago,  the  jail  was  moved 
from  Grand  Haven  to  West  Olive.  In  Grand 
Haven  there  were  stores  and  gas  stations. 
West  Olive,  however,  is  14  miles  from  Grand 
Haven  and  1 6 miles  from  Holland.  It  is  a six- 
mile  walk  from  the  jail’s  current  location  to 
the  nearest  business,  a gas  station. 

Around  8,000  prisoners  are  released 
from  the  jail  annually.  They  leave  without 
money,  as  they  are  issued  a check  for 
the  cash  they  had  when  they  entered  the 
facility.  Those  without  a ride  are  forced 
to  walk. 

“Way  in  the  middle  of  nowhere  when 
they  were  bringing  me  out  here,  I was 
like,  ‘Wow,  you  know,  where  are  we  go- 
ing, you  know,”’  said  Frank  Miller  as  he 
was  released  from  the  jail.  “I’m  kind  of 
stranded.  It’s  unfortunate.  I mean,  what 
is  a guy  supposed  to  do?  You  know?  It 
almost  makes  guys  want  to  steal  bicycles 
or  bother  people,  or  hitch  hike.” 

Becky  Todd,  who  lives  along  the  road 
that  releasees  must  travel,  believes  it  was  a 
released  jail  prisoner  who  stole  a bike  off 
her  porch.  “Sometimes  they  just  come  out 
and  they  say,  ‘Where  am  I?  I have  no  idea 
where  I’m  at,”’  she  said.  “My  fear  is  that 
they  will  come  into  my  home  and  either 
attack  me  or  one  of  my  grandchildren,  or 
abuse  us.  I just  don’t  feel  safe  with  them 
walking  around  the  area  free.” 

Other  neighbors  say  releasees  from 
the  jail  regularly  knock  on  their  doors, 
some  aggressively.  “They’ll  just  march 
right  up  to  the  door  and  start  making 
demands.  They  want  something  to  drink, 
they  want  a cigarette  or  whatever,”  said 
local  resident  Bob  Nelson.  “Usually  if 
they  ain’t  too  scruffy,  myself  or  dad  will 
give  ‘em  a ride.” 

Other  neighbors  have  posted  signs 
warning  against  trespassing  or  soliciting. 
Jail  officials  require  releasees  to  sign  a 
document  promising  to  not  bother  the 
neighbors,  but  it  has  no  legal  effect.  “Once 
they’re  released  from  jail,  I have  no  legal 
ability  to  hold  them  in  the  jail  any  longer,” 
said  jail  administrator  Lt.  Steve  Baar.  “If 
they  don’t  have  transportation  from  the 
facility,  if  they  knock  on  somebody’s  door, 
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I can’t  prevent  that.” 

Jail  officials  say  they  give  releasees 
a free  call  when  they  leave  and  will  help 
arrange  rides  with  volunteers.  Miller  said 
he  was  provided  no  such  offer.  “I  tried  to 
talk  to  the  chaplain  at  the  jail  and  he  says 
it’s  not  his  responsibility  to  get  me  a ride,” 
Miller  stated. 

In  an  attempt  to  resolve  the  problem 
of  jail  releasees  facing  a long  walk  home, 
the  county  retained  Solid  Design  Simple 
Solutions  (SDSS),  a “unique  organization 
that  takes  you  through  process  improve- 
ment and  information  flow  improvement.” 
SDSS  states  it  “improve[s]  business  pro- 
cesses and  information  flow  to  increase 
efficiencies.” 

In  terms  of  the  Ottawa  County  Jail, 
SDSS  said  “the  taxpayers  and  citizens  of 
Ottawa  County  can  anticipate  changes 


In  an  interesting  development  resulting 
from  the  case  of  Padilla  v.  Kentucky, 
130  S.Ct.  1473  (2010)  [PLN,  Aug.  2010, 
p.ll],  a General  District  Court  in  Loud- 
oun County,  Virginia  reopened  four  cases 
involving  defendants  who  said  they  would 
not  have  pleaded  guilty  had  they  known 
they  would  face  deportation.  In  Padilla, 
the  U.S.  Supreme  Court  held  that  it  was 
ineffective  assistance  of  counsel  for  an 
attorney  not  to  warn  a client  that  depor- 
tation was  a collateral  consequence  of  a 
criminal  conviction. 

Another  judge  in  Alexandria,  Virginia 
reopened  a twelve-year-old  criminal  case 
and  reduced  the  sentence  of  defendant 
Emmanuel  Morris  to  obviate  the  threat 
of  deportation.  Circuit  Judge  Donald  M. 
Haddock  wrote,  “To  allow  the  desire  for 
finality  to  trump  the  need  for  justice  in  this 
case  would  be  a travesty.” 

The  rulings  in  these  cases  were  closely 
watched  by  immigration  attorneys  who  of- 
ten are  hired  to  prevent  deportation  after 
their  clients  have  already  pleaded  guilty  to 
deportable  criminal  offenses  without  hav- 
ing been  advised  by  their  defense  counsel 
of  the  consequences  of  a guilty  plea. 

As  noted  by  the  Washington  Post, 
“Even  immigrants  with  green  cards  are 
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which  will  save  time,  money,  and  resources 
in  addition  to  decreasing  the  likelihood  of 
the  released  individual  to  create  nuisance 
in  the  local  community.” 

The  only  concrete  changes,  though, 
according  to  a December  13,  2010  ar- 
ticle posted  on  SDSS’s  website,  are  to 
“better  communicate  the  inmate  trans- 
portation options  upon  their  release”  and 
to  “increase  efficiencies  in  all  the  areas 
associated  with  inmate  management.” 

Future  changes  include  a new  system 
that  “involves  partnerships  with  local  taxi 
cab  companies,  a streamlined  process 
including  clearly  outlined  options  for 
transport,  and  a near  elimination  of  the 
temptation  to  begin  walking  from  the 
jail.”  But  no  actual  transportation.  FI 

Sources:  Chicago  Tribune,  http:llmysdss.com 


subject  to  deportation  if  they  commit  a 
felony  or  misdemeanor  that  results  in  a year 
or  more  of  prison  time.  Crimes  of  ‘moral 
turpitude’  involving  fraud  or  theft  and 
crimes  involving  guns,  drugs  or  domestic 
abuse  are  also  grounds  for  deportation.” 

According  to  Robert  Robertson,  a 
Fairfax,  Virginia  attorney  who  practices 
immigration  law,  many  immigrants  often 
agree  to  plead  guilty  in  cases  where  their 
attorneys  fail  to  “take  [deportation]  into 
account  when  they  negotiated  with  the 
prosecution.”  Robertson  noted,  “These 
are  people  that  don’t  deserve  to  banished 
from  the  U.S.  for  a crime  they’ve  already 
served  the  punishment  for.” 

In  addition  to  the  decision  in  Padilla, 
attorneys  have  sought  to  apply  a venerable 
court  procedure  to  alter  the  underlying 
criminal  convictions  - the  English  com- 
mon law  writ  of  “error  coram  vobis,” 
which  is  intended  to  correct  “any  clerical 
error  or  error  in  fact  for  which  a judgment 
may  be  reversed  or  corrected.” 

Understandably,  Virginia  prosecu- 
tors strongly  oppose  the  application  of 
the  Padilla  decision  and  the  writ  of  error 
coram  vobis  to  reopen  cases  which  may 
otherwise  not  qualify  for  vacating  an 
existing  judgment.  According  to  James  R 
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Hopes  Dashed  for  Criminal  Defendants 
Facing  Deportation  in  Virginia 

by  Derek  Gilna 


Fisher,  the  Chief  Deputy  Commonwealth 
Attorney  for  Loudoun  County,  “Virginia 
law  should  not  be  construed  to  permit  a 
‘do-over,’  just  because  someone  has  now 
figured  out  that  committing  a crime  may 
have  collateral  consequences....  I think 
it  is  the  Commonwealth’s  Attorney’s 
obligation  to  hold  the  line  on  these  types 
of  arguments  and  rulings.  When  an  ex- 
tremely ancient  legal  procedure,  which 
is  limited  to  correcting  factual  or  clerical 
errors,  is  used  in  this  fashion,  it  turns  the 
legal  system  on  its  ear.” 

According  to  Alexandria  Common- 
wealth Attorney  S.  Randolph  Sengel,  “We 
have  consistently  opposed  these  writs. 
If  commission  of  a crime  lands  you  in  a 
deportation  hearing,  deal  with  it  there. 
Don’t  come  crying  back  to  a local  court 
years  later,  asking  ...  to  alter  the  record  ... 
and  pretend  you  were  never  found  guilty  or 
sentenced  to  serve  time  in  the  first  place.” 

On  January  13,  2011,  the  Supreme 
Court  of  Virginia  ruled  on  the  appeals 
of  Emmanuel  Morris  and  another  defen- 
dant, Wellyn  Flores  Chan,  who  claimed 
their  attorneys  had  failed  to  inform  them 
they  would  be  subject  to  deportation 
if  they  pleaded  guilty  in  their  respec- 
tive criminal  cases.  Both  had  received 
12-month  sentences,  with  11  months  of 
Morris’  sentence  suspended  and  all  of 
Chan’s  sentence  suspended. 

Both  Morris  and  Chan  were  later  sub- 
jected to  deportation  proceedings  under 
the  federal  Immigration  and  Nationality 
Act  (INA),  as  they  had  been  sentenced  to 
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at  least  one  year  including  suspended  time. 
Chan  faced  deportation  because  she  had 
been  convicted  of  an  “aggravated  felony,” 
though  the  Virginia  Supreme  Court 
observed  that  the  INA’s  definition  of  ag- 
gravated felony  “includes  crimes  that  are 
neither  ‘aggravated’  nor  ‘felonies’  under 
state  criminal  law.” 

In  both  Morris  and  Chan’s  cases, 
the  trial  courts  had  entered  amended 
sentencing  orders,  reducing  their  original 
sentences  to  under  12  months  so  they 
would  not  be  subject  to  deportation  pur- 
suant to  the  INA. 

On  appeal  by  the  state,  the  Virginia 
Supreme  Court  held  that  a writ  of  error 
coram  vobis  was  inapplicable  and  could 
not  be  used  by  the  trial  courts  to  alter  a 
previous  sentence,  as  the  deportation  issue 
did  not  constitute  “an  error  of  fact  not 
apparent  on  the  record.”  The  Court  spe- 
cifically found  that  “a  claim  of  ineffective 
assistance  of  counsel  does  not  constitute 
an  error  of  fact  for  which  coram  vobis  will 
lie ...  because  such  a claim  would  not  ‘have 
prevented  rendition  of  the  judgment,”’ 
thus  precluding  application  of  the  Padilla 
ruling  in  such  cases. 

Similarly,  a writ  of  audita  querela  was 
inapplicable  to  Morris  and  Chan,  as  that 


type  of  writ  only  applies  in  civil  cases  and 
cannot  be  used  “to  seek  post-conviction 
relief  from  a criminal  sentence”  in  Virginia. 
Therefore,  the  amended  sentences  in  both 
cases  were  reversed,  and  Morris  and  Chan 
remain  subject  to  deportation  proceedings. 
See:  Commonwealth  of  Virginia  v.  Morris, 
281  Va.  70,  705  S.E.2d  503  (Va.  2011). 

While  criminal  defendants  facing  de- 
portation in  other  jurisdictions  may  have 
better  luck,  those  in  Virginia  will  have  to 
look  elsewhere  for  relief. 

Additional  source:  Washington  Post 
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Uproar  Over  Background  Checks  for  BP  Oil  Spill  Workers 
Following  Rape  Allegation  Against  Sex  Offender 


A brouhaha  has  erupted  in  Mississippi 
after  an  unregistered  sex  offender, 
who  was  working  on  the  BP  oil  spill  clean- 
up, was  charged  with  raping  a co-worker. 
The  uproar  revolves  around  the  failure  to 
perform  background  checks. 

Rundy  Charles  Robertson,  41,  was 
supervising  a crew  of  cleanup  workers. 
When  one  of  his  co-workers  wasn’t  feeling 
well  one  day  in  June  2010,  Robertson  of- 
fered to  take  her  home.  Upon  reaching  her 
motel  room,  he  asked  to  use  the  restroom. 
The  victim  alleged  that  when  Robertson 
came  out  he  raped  her.  Robertson  said  the 
sex  was  consensual. 

Several  weeks  before  the  alleged 
rape,  Jackson  County  Sheriff  Mike  Byrd 
learned  that  the  oil  spill  cleanup  work- 
ers received  only  drug  screenings,  not 
background  checks.  Byrd  detailed  his 
conversation  with  a BP  representative. 

“I  said,  ‘You’re  kidding  me.’  He  said, 
‘No.’  He  said,  ‘There’s  so  many  of  them, 
we  were  told  to  do  drug  screens  and  that 
was  it,”’  Byrd  stated.  He  then  told  the 
BP  official,  “Well,  that’s  not  good  at  all. 
You’re  going  to  have  every  type  of  person 
coming  in  here  looking  for  a job,  and 
you’re  going  to  have  the  criminal  element 
in  here,  and  we’re  not  going  to  know  who 
we’re  dealing  with  if  we  don’t  do  back- 
ground checks  on  these  people.” 

Who  was  ultimately  responsible  for 
conducting  background  checks  has  re- 
sulted in  finger  pointing.  According  to 
BP  spokesman  Robert  Wine,  “BP  does 
conduct  full  checks  on  its  employees, 
and  under  normal  business  conditions 
can  make  it  a part  of  the  contract  for  full 
backgrounds  to  be  conducted  by  our  long- 
term contractors.  This  was  not  done  for  all 
contractors  in  this  response;  the  respon- 
sibility lies  with  the  employing  company 
for  their  own  staff.  The  requirement  on 
sub-contractors  to  BP’s  contractors  is 
one  further  step  beyond  BP’s  scope  of 
control.” 

The  company  that  hired  Robertson, 
Aerotek,  said  it  was  only  following  its  con- 
tract with  Miller  Environmental  Group, 
which  did  not  require  background  checks. 
Miller  Environmental  Group  was  hired  by 
BP  to  assist  with  the  oil  spill  cleanup. 

“We  are  a staffing  company.  Our  pol- 
icy is  at  the  client’s  request,”  said  Aerotek 
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general  counsel  Jeff  Reichert.  “We  are  not 
liable  for  anything  that  happens.  Once  we 
deliver  the  people  to  be  supervised  by  our 
client,  we  don’t  have  anything  to  do  with 
them  anymore.” 

Police  records  indicate  that  Robert- 
son’s criminal  history  dates  back  to  1991. 
In  1996  he  was  put  on  the  national  sex 
offender  registry  for  contributing  to  the 
delinquency  of  a minor  in  Louisiana.  A 
2003  Georgia  conviction  for  cruelty  to 
children  resulted  in  his  being  placed  on 
probation. 

Following  the  rape  accusation,  Rob- 
ertson was  jailed  in  Jackson  County  on 
charges  of  sexual  battery  and  failure  to 
register  as  a sex  offender.  “Its  sad  because 
you  get  a victim  now  by  a sex  offender  and 
he’s  in  our  jail.  Had  we  known  this,  he 
would  have  been  arrested  before  the  crime 
could  have  been  committed,”  said  Sheriff 
Byrd,  who  also  said  his  department  would 
have  performed  the  background  checks 
for  free  if  asked. 


The  family  of  an  illegal  immigrant  who 
died  from  untreated  penile  cancer  was 
awarded  $1.73  million  in  damages  against 
state  prison  officials  by  a Los  Angeles 
County  Superior  Court  jury  on  Novem- 
ber 10,  2010.  Federal  defendants  named 
in  a separate  lawsuit  settled  the  family’s 
claims  in  April  2011  for  an  additional 
$1.95  million. 

PLY  has  previously  reported  the  sordid 
details  surrounding  Francisco  Castaneda’s 
sad  and  preventable  death.  [See:  PLN,  April 
2010,  p.46;  Sept.  2008,  p.32]. 

While  serving  time  for  drug  posses- 
sion, doctors  at  California’s  North  Kern 
State  Prison  examined  a growth  on  Casta- 
neda’s penis.  A biopsy  was  ordered,  but 
the  head  physician  disapproved  the  test. 

Castaneda  was  later  transferred  to 
federal  custody  for  deportation  in  March 
2006.  While  at  the  San  Diego  Correctional 
Facility,  the  growth  on  Castaneda’s  penis 
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Less  than  a month  after  the  alleged 
rape.  Miller  Environmental  Group  asked 
Aerotek  to  conduct  criminal  background 
checks  on  all  current  and  future  employees 
working  on  the  oil  spill  cleanup. 

Other  jurisdictions  had  already  been 
conducting  background  checks,  including 
Grand  Isle,  Louisiana.  Police  chief  Euris 
Dubois  said  around  one -fourth  of  the  oil 
spill  workers  had  criminal  records,  though 
most  were  misdemeanors.  Three  of  the 
workers  were  registered  sex  offenders. 
The  Sheriff’s  Office  in  LaFourche  Parish, 
Louisiana  checked  approximately  1,500 
workers  and  found  20  with  outstanding 
warrants  or  sex  offense  convictions. 

However,  in  some  cases  background 
checks  would  be  superfluous,  as  state 
and  local  prisoners  have  been  drafted  to 
help  clean  up  the  BP  oil  spill  - and  their 
criminal  records  are  fairly  obvious.  [See: 
PLN,  March  2011,  p.32].  P 

Source:  CNN 


became  worse.  He  began  suffering  from 
bleeding,  drainage  and  a foul  odor  from 
his  penis,  and  although  biopsies  were  re- 
peatedly ordered  they  were  not  performed. 
He  received  Ibuprofen  and  a clean  pair  of 
boxer  shorts  as  treatment. 

A biopsy  was  finally  scheduled  in 
January  2007.  Rather  than  pay  for  the  test, 
though,  immigration  officials  released 
Castaneda  1 1 days  later. 

The  biopsy  was  subsequently  per- 
formed at  a Los  Angeles  hospital,  and 
Castaneda  was  belatedly  diagnosed  with 
metastatic  squamous  cell  carcinoma.  His 
penis  was  amputated  nine  days  after  his 
release  from  custody  but  it  was  too  late 
to  save  his  life.  Castaneda  died  on  Febru- 
ary 16,  2008  after  a year  of  unsuccessful 
chemotherapy.  He  was  36  years  old. 

Prior  to  his  death,  Castaneda  testified 
before  a Congressional  subcommittee 
about  the  deficient  medical  care  provided 
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Family  of  California  Immigration  Prisoner 
Who  Died  Due  to  Untreated  Cancer 
Gets  $3.68  Million 

by  Brandon  Sample 


to  prisoners  in  ICE  detention  facilities. 
“I  had  to  be  here  today  because  I am  not 
the  only  one  who  didn’t  get  the  medical 
care  I needed,”  he  said.  “It  was  routine 
for  detainees  to  have  to  wait  weeks  or 
months  to  get  even  basic  care.  Who  knows 
how  many  tragic  endings  can  be  avoided 
if  ICE  will  only  remember  that,  regard- 
less of  why  a person  is  in  detention  and 
regardless  of  where  they  will  end  up,  they 
are  still  human  and  deserve  basic,  humane 
medical  care.” 

Castaneda’s  family  hied  suit  in  both 
state  and  federal  courts.  The  U.S.  District 
Court  found  that  the  denial  of  medical 
care  by  prison  staff  was  “beyond  cruel 
and  unusual  punishment.”  The  federal 
case  eventually  ended  up  before  the  U.S. 
Supreme  Court,  which  held  in  May  2010 
that  employees  of  the  U.S.  Public  Health 
Service  are  not  subject  to  liability  under 
Bivens.  [See:  PLN,  Oct.  2010,  p.44].  The 
case  proceeded  on  remand  on  claims  under 
the  Federal  Tort  Claims  Act  (FTCA). 

In  the  state  court  suit,  California  of- 
ficials contended  they  were  not  liable  for 
Castaneda’s  death  and  that  his  cancer  was 
unbeatable.  Castaneda’s  family  argued 
that  his  life  could  have  been  saved  had 
he  received  appropriate  care  in  a timely 
manner.  The  jury  agreed,  awarding  $1.73 
million  in  damages. 

Castaneda’s  daughter,  Vanessa,  17, 
will  receive  $1.5  million  for  the  death  of 
her  father  and  $230,000  for  past  medical 
expenses,  a portion  of  which  will  go  to 
reimburse  Medi-Cal,  California’s  Med- 
icaid program.  The  state  has  appealed 
the  jury  award.  See:  Castaneda  v.  State  of 
California , Los  Angeles  County  Superior 
Court  (CA),  Case  No.  VC050229. 

“Finally,  after  three  years  of  the  state 
denying  responsibility,  a jury  of  Vanessa’s 
peers  found  that  the  state  killed  her  father 
and  recognized  the  tremendous  loss  with 
a full  and  fair  verdict,”  said  Conal  Doyle, 
Vanessa’s  attorney. 


A trial  against  the  federal  defendants 
in  U.S.  District  Court  was  scheduled  for 
April  26, 2011,  but  the  defendants  agreed 
to  a $1 .95  million  settlement  shortly  before 
trial.  Of  that  amount,  up  to  25%  will  go 
to  pay  attorney’s  fees.  The  settlement  in- 
cludes the  purchase  of  an  annuity  that  will 
make  payments  to  Vanessa  over  the  next 
17  years.  She  was  represented  by  Doyle 


and  other  attorneys  with  Public  Justice,  a 
public  interest  law  firm.  See:  Castaneda  v. 
United  States,  U.S.D.C.  (C.D.  Cal.),  Case 
No.  2:07-cv-07241-DDP-JC.  H 

Additional  sources:  San  Francisco  Chron- 
icle, Associated  Press,  www.king5.com, 
www.  willoughbydoyle.  com,  www. public jus- 
tice.net 


Dozens  of  Israeli  Prison  Guards  Die  in  Fire 


At  least  37  prison  guards  died  in  a for- 
est hre  in  Israel  in  December  2010. 
The  guards  were  on  their  way  to  help 
evacuate  prisoners  - including  Palestinian 
prisoners  - at  the  Damon  jail  when  they 
were  killed. 

The  guards  were  traveling  via  bus 
when  a burning  tree  fell  in  front  of  their 
vehicle  in  the  Carmel  mountains  near  the 
city  of  Haifa.  The  bus  became  engulfed 
in  a massive  forest  hre  covering  nearly 
7,000  acres. 

“The  bus  had  no  chance,”  a firefighter 
spokesman  said.  “They  tried  to  escape 
but  were  burned  alive.  It  was  a horrific 
scene.” 

“This  is  a disaster  of  unprecedented 
proportions.  We  are  harnessing  all  the 
forces  of  the  state  to  deal  with  this  disaster 
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and  rescue  those  who  are  injured  and  to 
stop  the  hre,”  stated  Israeli  Prime  Minister 
Benjamin  Netanyahu. 

The  cause  of  the  fire,  which  was 
described  as  the  worst  in  Israel’s  history, 
has  not  been  determined.  12,000  people 
were  evacuated  as  a result  of  the  blaze, 
including  those  at  a hospital,  university 
and  three  prisons.  P 

Sources:  www.rttnews.com,  Los  Angeles 
Times,  www.syracuse.com, www.npr.org 
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Six  Florida  Jail  Staff  Arrested  in  Contraband  Smuggling  Probe 


An  on-going  investigation  into  contra- 
band smuggling  at  Florida’s  Broward 
County  Jail  in  Fort  Lauderdale  has  re- 
sulted in  the  arrest  of  five  guards  and  a 
contract  nurse. 

Following  months  of  witness  inter- 
views and  a review  of  phone  records, 
detectives  arrested  jail  guards  Salisia  Pas- 
coe,  30,  Kiara  Walker,  22,  and  Roderick 
Lopez,  30,  on  December  15,  2010. 

The  investigation  of  Pascoe  began 
last  November  following  a fight  between 
two  prisoners  over  the  use  of  a cell  phone. 
Pascoe  had  provided  the  phone  to  a de- 
tainee whom  she  later  admitted  to  having 
consensual  sex  with  in  a jail  storage  room. 
When  that  prisoner  refused  to  lend  the  cell 
phone  to  another  detainee,  a fight  ensued. 
The  spurned  detainee  then  informed  jail 
officials  about  the  phone. 

Phone  records  not  only  revealed  the 
illicit  relationship,  but  also  that  Pascoe 
had  arranged  to  smuggle  marijuana  into 
the  jail.  She  was  charged  with  two  counts 
of  using  a cell  phone  to  facilitate  a felony, 
one  count  of  sexual  misconduct  with  a 
prisoner  and  one  count  of  introducing 
contraband  into  a detention  facility. 

When  a cell  phone  fell  from  the 
underwear  of  prisoner  John  Toussaint 
during  a pat-down  search  by  a jail  sergeant 
on  June  24,  2009,  an  investigation  into 
Lopez  began.  Although  Toussaint  tried  to 
flush  the  phone  down  a toilet,  the  sergeant 
was  able  to  retrieve  it. 

The  investigation  gained  momentum 
after  Toussaint  disclosed  to  investiga- 
tors on  December  7,  2010  that  Lopez 
had  accepted  $800  from  Toussaint ’s  two 
girlfriends  to  bring  him  the  phone,  food, 
batteries  and  a picture  of  one  of  his  girl- 
friends. 

Walker’s  arrest  also  resulted  from  an 
informant’s  tip.  Following  that  tip,  investiga- 
tors searched  the  cell  of  jail  prisoner  Dietrick 
Johnson.  They  found  a cell  phone,  a make- 
shift lighter  fashioned  from  batteries  and  a 
wire,  and  a piece  of  paper  inside  a Bible  that 
contained  Walker’s  phone  number. 

Cell  phone  records  revealed  that  over 
a three- week  period.  Walker  and  Johnson 
spoke  and  sent  text  messages  “several 
hundred  times.”  The  pair  wrote  that  they 
loved  each  other  and  discussed  having  sex 
in  Johnson’s  cell. 

Johnson  had  been  convicted  of  rob- 
bing three  all-night  pharmacies  within 
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90  minutes  in  October  2007.  It  was  his 
suspected  involvement  in  the  murder  of 
Broward  County  deputy  Chris  Reyka 
during  an  earlier  pharmacy  robbery  that 
most  upset  jail  officials  about  Walker’s 
involvement  with  Johnson. 

Jail  contract  nurse  Carline  Jean,  34, 
employed  by  Armor  Health  Care,  also 
faces  criminal  charges  for  providing  a 
contraband  cell  phone  to  a prisoner  and 
then  sending  him  nude  photos.  She  was 
arrested  on  January  4,  201 1. 

“The  man  approached  me.  I re- 
sponded back,”  Jean  stated,  according 
to  an  arrest  report.  “It  led  to  something 
else.  It  shouldn’t  have  happened.  ...  Do  I 
somewhat  know  that  maybe  I shouldn’t 
be  in  contact  with  him?  Yes,  I know  that, 
but  I did  it  anyway.” 

On  February  1,  2011,  another  Bro- 
ward County  Jail  guard,  Keith  McPhee, 
37,  also  known  as  “Mr.  Brown,”  was 
arrested  on  charges  of  smuggling  contra- 
band. He  reportedly  met  with  prisoners’ 
friends  and  family  members  in  the  jail 
parking  lot  to  accept  bribes  to  sneak  cell 
phone  batteries,  photos,  Gatorade  and 
other  items  into  the  facility.  McPhee  had 
already  resigned  but  that  didn’t  prevent 
him  from  being  prosecuted. 

“Another  employee  has  betrayed  his 
badge  and  sold  himself  out,”  said  Broward 
County  Sheriff  A1  Lamberti. 


The  Fifth  Circuit  Court  of  Appeals 
held  that  there  was  no  exception  to 
the  disenfranchisement  of  felons  in  Mis- 
sissippi state  law  that  would  allow  them 
to  vote  in  presidential  elections. 

Assisted  by  the  American  Civil  Lib- 
erties Union,  Jerry  Young  and  Christy 
Colley,  persons  previously  convicted 
of  felonies  under  Mississippi  state  law, 
filed  a § 1983  civil  rights  lawsuit  in  fed- 
eral district  court  alleging  that  § 241  of 
the  Mississippi  Constitution  granted 
felons  the  right  to  vote  in  presidential 
elections.  They  alleged  that  Mississip- 
pi’s denying  them  the  right  to  so  vote 
violated  their  Fourteenth  Amendment 
Equal  Protection  rights  and  the  National 
Voter  Registration  Act.  The  district  court 


And  on  May  14,  2011,  Broward 
County  Jail  guard  Wonza  Moore,  48,  a 14- 
year  veteran  with  the  Sheriff’s  Office,  was 
charged  with  four  counts  of  introducing 
contraband  into  a jail  facility,  one  count 
of  official  misconduct  and  one  count  of 
using  a cell  phone  to  facilitate  a felony. 
Moore  was  accused  of  having  a personal 
relationship  with  a prisoner.  She  was  jailed 
with  a $300,000  bond. 

The  reasons  for  the  contraband  smug- 
gling by  jail  staff  appear  to  vary  by  gender. 
“The  males  appear  to  be  doing  it  for  cash 
and  the  females  seem  to  be  doing  it  for  the 
romance,”  said  Broward  Sheriff’s  Office 
Detective  Joe  Kessling. 

Four  prisoners  are  being  prosecuted 
as  a result  of  the  contraband  smuggling 
investigation,  including  Dietrick  Johnson, 
who  received  a 50-year  sentence  in  Janu- 
ary 2011  for  the  pharmacy  robberies. 

The  Broward  County  Jail  plans  to 
implement  security  changes  to  prevent 
staff  from  smuggling  contraband,  in- 
cluding searching  all  employees  as  well 
as  employee  areas  in  the  jail,  installing 
outside  surveillance  cameras,  prohibiting 
personal  cell  phones  in  most  cases,  and 
restricting  guards’  movement  inside  the 
facility.  P 

Sources:  Orlando  Sentinel,  CBS  Miami, 
Sun  Sentinel 


agreed  with  Mississippi  that  the  plaintiffs 
had  misinterpreted  § 241  and  dismissed 
the  suit.  Plaintiffs  appealed. 

The  Fifth  Circuit  held  that  the  claims 
had  been  properly  brought  under  the 
Equal  Protection  Clause  and  NVRA. 
However,  the  plain  language  of  § 241 
did  not  support  plaintiffs’  interpretation. 
The  language  that  plaintiffs  believed  ex- 
empted felons  from  disenfranchisement  in 
presidential  elections  instead  merely  stated 
that  Congress  could  add  additional  quali- 
fications to  voters  voting  in  presidential 
elections  in  addition  to  the  qualifications 
already  imposed  by  Mississippi  state  law. 
Therefore,  the  dismissal  was  affirmed.  See: 
Young  v.  Hosemann , 598  F.3d  184  (5th  Cir. 

2010).  FI 
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The  Incarceration  Capital  of  the  U.S. 

A Struggle  Over  the  Size  of  New  Orleans’  Jail  Could  Define  the  City’s  Future 


New  Orleans’  criminal  justice  system 
is  at  a crossroads.  A new  mayor  and 
police  chief  say  they  want  to  make  major 
changes,  and  the  police  department  is  fac- 
ing lawsuits  and  federal  investigations  that 
may  profoundly  affect  the  department. 
But  a simultaneous,  and  less  publicized, 
struggle  is  being  waged  and  the  results  will 
likely  define  the  city’s  justice  system  for  a 
generation:  the  city’s  jail,  damaged  during 
Hurricane  Katrina  in  2005,  needs  to  be 
replaced.  City  leaders  must  now  decide 
how  big  the  new  institution  will  be. 

At  first,  it  seemed  like  an  expansion 
of  the  Orleans  Parish  Prison  (OPP)  was 
inevitable.  This  is  a city  with  one  of  the 
highest  rates  of  violent  crime  in  the  U.S., 
and  politicians  rarely  lose  votes  by  calling 
for  more  jail  cells.  But  in  a city  that  has 
led  the  nation  in  incarceration,  residents 
across  race  and  class  lines  are  questioning 
fundamental  assumptions  about  what 
works  in  criminal  justice. 

With  3,500  beds  in  a city  of  about 

350,000  residents,  Orleans  Parish  Prison 
is  already  the  largest  per  capita  county 
jail  of  any  major  U.S.  city.  Sheriff  Marlin 
Gusman,  the  elected  official  with  oversight 
over  the  jail,  has  submitted  plans  for  an 
even  larger  complex.  A broad  coalition 
is  seeking  to  take  the  city  in  a different 
direction.  They  want  a smaller  facility, 
and  are  demanding  that  the  money  that 
would  be  spent  on  a larger  jail  be  diverted 
to  alternatives  to  incarceration,  like  drug 
treatment  programs  and  mental  health 
facilities. 

Criminal  justice  experts  and  com- 
munity leaders  are  speaking  in  support 
of  a smaller  jail.  This  is  an  issue  that  has 
allowed  the  religious  foundation  Baptist 
Community  Ministries  and  prison  aboli- 
tion organizers  from  Critical  Resistance 
to  find  common  ground.  The  online 
activist  group  Color  of  Change  (www. 
colorofchange.org)  also  recently  joined 
in  the  conversation,  with  an  appeal  that 
has  generated  hundreds  of  emails  to  the 
mayor  and  City  Council.  “In  all  the  work 
we’ve  been  doing  on  criminal  justice  re- 
form, this  is  definitely  a pivotal  moment,” 
says  Rosana  Cruz,  the  associate  director 
of  V.O.T.E.  (Voices  of  the  Ex-Offender), 
an  organization  that  seeks  to  build  power 
and  civic  engagement  for  formerly  incar- 


by  Jordan  Flaherty 

cerated  people.  “We’re  finally  getting  local 
and  state  government  to  think  about  pub- 
lic safety  from  a perspective  of  real  safety, 
not  an  incarceration  perspective.” 

The  OPP  Reform  Coalition,  a pre- 
Katrina  alliance  that  has  recently  been 
revitalized,  has  led  the  campaign.  In 
September  2010,  when  it  seemed  like  the 
prison  expansion  was  proceeding  without 
public  debate,  they  took  out  a full-page  ad 
in  the  city’s  daily  paper  listing  other  things 
that  the  money  spent  on  OPP  could  be 
spent  on.  The  ad  featured  an  assortment 
of  New  Orleanians  - including  musicians, 
local  politicians,  community  leaders  and 
members  of  the  cast  and  crew  of  the  HBO 
show  “Treme.”  The  diverse  assembly  of 
public  figures  not  only  signed  the  ad,  but 
also  helped  pay  for  it,  donating  $22.39 
each,  the  amount  that  the  jail  currently 
charges  the  city  for  every  prisoner  it  holds. 
In  the  aftermath  of  the  ad,  attention 
turned  to  a working  group  formed  by  the 
mayor  to  address  the  issue. 

Incarceration  Industry 

Orleans  Parish  Prison  is  a giant  com- 
plex in  mid-city  New  Orleans,  made  up  of 
several  buildings  spread  across  a dozen 
blocks  employing  nearly  a thousand 
nonunion  workers.  The  city  jail  is  a small 
empire  under  the  absolute  control  of  the 
Sheriff,  who  can  use  jail  employees  for 
election  campaigns  and  send  out  prisoners 
to  work  for  local  businesses.  The  majority 
of  the  metropolitan  area’s  mental  health 
facilities  are  also  located  within  the  jail, 
meaning  that  for  many  who  have  mental 
health  issues,  the  jail  is  their  only  option 
for  treatment. 

Louisiana’s  incarceration  rate  is  by 
far  the  highest  in  the  world  - more  than 
ten  times  higher  than  most  European 
countries  and  twenty  times  higher  than 
Japan.  Pre-Katrina,  OPP  had  7,200  beds. 
In  a city  with  a population  of  around 

465,000  at  the  time,  that  came  to  about 
one  bed  for  every  sixty-five  city  residents. 
Neighboring  Jefferson  Parish  has  100,000 
more  people  than  Orleans  Parish,  and  has 
only  900  jail  beds.  Caddo  Parish  - in  the 
northeast  of  the  state  - has  more  violent 
crime  but  still  imprisons  far  less  people.  If 
OPP  had  the  same  number  of  beds  as  the 
national  average  of  one  jail  bed  for  every 


388  residents,  the  jail’s  capacity  would 
shrink  to  about  850. 

Aside  from  its  size,  OPP  is  unique  in 
other  ways.  Under  the  terms  of  a lawsuit 
over  prison  conditions  filed  in  1969,  the 
jail’s  budget  is  based  on  a per-diem  paid  by 
the  city  for  every  prisoner  held  at  the  facil- 
ity. The  more  people  locked  up  in  OPP, 
the  higher  the  funding  Sheriff  Gusman 
has  at  his  disposal.  “Our  current  funding 
structure  is  creating  a perverse  incentive 
to  lock  more  people  up,”  explains  Dana 
Kaplan,  director  of  the  Juvenile  Justice 
Project  of  Louisiana,  a criminal  justice 
advocacy  organization  and  member  of 
the  OPP  Reform  Coalition. 

The  institution  of  OPP  is  also  ex- 
ceptional in  that  it  is  a county  jail  and 
a state  prison  combined  into  one  entity. 
About  2,700  people  in  the  jail  are  mostly 
pre-trial  detainees  - the  majority  being 
held  for  drug  possession,  traffic  violations, 
public  drunkenness  or  other  nonviolent 
offenses  - and  are  legally  innocent  until 
proven  guilty.  An  additional  800  people 
are  state  prisoners  who  have  been  con- 
victed and  who  may  spend  years  or  even 
decades  at  OPP. 

Almost  60,000  people  passed  through 
OPP  from  2009  to  2010,  a staggering 
figure  for  a city  of  this  size.  The  average 
length  of  stay  was  20  days.  The  largest 
portion  of  pre-trial  prisoners  in  the  jail  are 
there  for  nonviolent,  municipal  offenses 
that  even  under  conservative  standards 
should  not  warrant  jail  time,  including 

20,000  arrests  in  2010  for  traffic  violations. 
“New  Orleans  is  basically  the  incarcera- 
tion capital  of  the  world,”  says  Kaplan. 
“You’re  hard-pressed  to  find  a resident  of 
New  Orleans  - especially  in  poor  commu- 
nities - that  hasn’t  had  their  lives  disrupted 
in  some  way  by  this  institution.” 

An  article  by  journalist  Ethan  Brown 
in  one  of  the  city’s  weekly  papers  noted, 
“thanks  to  the  profound  misallocation  of 
law  enforcement  resources  in  New  Orleans, 
you’re  more  likely  to  end  up  in  Orleans 
Parish  Prison  for  a traffic  offense  than  for 
armed  robbery  or  murder.”  Ultimately, 
this  struggle  over  the  size  of  the  jail  is  also 
about  the  city’s  incarceration  priorities.  If 
the  city  builds  a larger  jail,  it  will  have  to 
keep  filling  it  with  tens  of  thousands  of 
people.  If  a smaller  facility  is  built,  it  will 
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change  who  is  arrested  in  the  city  and  how 
long  they  spend  behind  bars. 

Because  much  of  the  jail  was  un- 
derwater during  Katrina,  many  of  the 
buildings  have  either  been  closed  or  need 
massive  renovation.  By  one  estimate,  the 
new  jail  that  the  sheriff  seeks  would  cost 
$250  million,  much  of  that  to  come  in 
reimbursements  from  the  Federal  Emer- 
gency Management  Agency  (FEMA). 
The  sheriff  has  yet  to  reveal  how  much 
of  the  construction  costs  would  come 
from  federal  dollars,  although  the  state 
affiliate  of  the  ACLU  has  hied  a Freedom 
of  Information  Act  request  for  the  infor- 
mation. Even  if  most  of  the  construction 
were  paid  for  by  FEMA,  as  the  Sheriff 
has  indicated,  the  continued  upkeep  would 
fall  to  the  city. 

Sheriff  Gusman  did  not  respond  to 
requests  for  comment,  but  he  has  said,  at 
a meeting  of  the  mayor’s  task  force  on  the 
jail,  “I’ve  always  advocated  for  a smaller 
facility,”  and  spoke  of  being  satisfied  with 
4,200  beds.  The  plans  he  has  submitted  to 
various  planning  bodies,  however,  indicate 
otherwise. 

The  Sheriff  has  issued  several  con- 
flicting statements  and  reports  about 
the  size  of  the  new  jail,  as  well  as  where 
the  funding  will  come  from.  A Justice 
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Facilities  Master  Plan,  prepared  in  col- 
laboration with  the  Sheriff’s  office,  called 
for  8,000  beds,  which  would  give  the 
jail  the  capacity  to  imprison  nearly  one 
of  every  40  people  currently  in  the  city. 
A planning  document  prepared  by  the 
Sheriff  called  for  5,800  beds.  No  plans  or 
public  documents  issued  by  his  office  have 
called  for  building  a jail  smaller  than  the 
current  facility. 

Spotlight  on  Abuse 

With  seven  reported  jail  deaths  as  of 
November  2010,  OPP  is  under  the  spot- 
light for  violent  and  abusive  treatment  of 
prisoners.  A September  2009  report  from 
the  U.S.  Department  of  Justice  (DOJ) 
found  that  “conditions  at  OPP  violate 
the  constitutional  rights  of  inmates.”  The 
DOJ  went  on  to  document  “a  pattern  and 
practice  of  unnecessary  and  inappropriate 
use  of  force  by  OPP  correctional  offi- 
cers,” including  “several  examples  where 
OPP  officers  openly  engaged  in  abusive 
and  retaliatory  conduct,  which  resulted 
in  serious  injuries  to  prisoners.  In  some 
instances,  the  investigation  found,  the 
officers’  conduct  was  so  flagrant  it  clearly 
constituted  calculated  abuse.”  [See:  PLN, 
March  2010,  p.30]. 

In  the  aftermath  of  Hurricane  Ka- 


trina, thousands  of  people  who  had  not 
been  convicted  of  any  crime  were  lost  in 
the  city’s  prison  system.  [See:  PLN,  May 
2007,  p.18;  April  2007,  p.l].  In  October 
2010  a federal  jury  awarded  two  men  from 
Ohio  a $650,000  judgment  for  their  treat- 
ment after  the  storm.  The  men,  Robie  J. 
Wagenfeald  and  Paul  W.  Kunkel,  Jr.,  were 
on  a road  trip  and  stopped  in  New  Orleans 
for  a drink  on  Bourbon  Street.  They  were 
arrested  for  public  drunkenness  and  spent 
a month  disappeared  in  the  OPP  system, 
without  being  allowed  even  one  phone  call 
to  their  families. 

In  a city  under  fiscal  crisis,  advocates 
have  focused  not  only  on  the  decades  of 
evidence  that  mass  incarceration  has  only 
made  people  in  the  city  feel  less  safe,  but 
also  on  the  financial  costs  of  building 
a massive  jail.  In  addition  to  calling  for 
reforms  that  would  cause  less  people  to  be 
locked  up,  the  reform  coalition  demands 
that  “funds  dedicated  to  building  a big- 
ger jail  must  be  reallocated  to  building 
the  infrastructure  of  a caring  commu- 
nity, including  recreational,  educational, 
mental  health,  and  affordable  housing 
facilities.” 

Andrea  Slocum,  an  organizer  with 
Critical  Resistance,  says  that  when  she  talks 
to  city  residents,  the  idea  of  redirecting 
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money  from  the  prison  has  wide  support. 
“Parents  are  crying  out,  saying  where’s  the 
recreation  for  our  children,”  she  says. 

“It’s  an  exciting  time  for  the  city  in 
a lot  of  ways,”  says  Michael  Jacobson  of 
the  Vera  Institute  of  Justice,  a nonprofit 
organization  that  has  been  advising  the  city, 
including  the  Sheriff.  Jacobson,  who  served 
as  correction  commissioner  for  New  York 
City  in  the  mid-90s,  managed  to  reduce  the 
population  of  New  York  City’s  jail  system 
even  in  the  midst  of  the  mass  arrests  of 
the  Giuliani  administration.  He  believes 
similar  change  is  possible  in  New  Orleans. 
“You  can’t  create  or  innovate  unless  you’re 
willing  to  step  out  and  change  what  you’re 
doing,”  he  says.  The  Vera  Institute  has  re- 
ceived funding  from  the  U.S.  Department 
of  Justice  for  a pre-trial  services  program 
that  has  reduced  incarceration  in  other  cit- 
ies, and  they  project  New  Orleans  will  also 
be  able  to  see  a reduction. 

But  the  drive  to  build  more  jail  cells 
is  hard  to  stop,  and  many  barriers  remain. 
Sheriffs  in  Louisiana  have  no  term  limits, 
and  there  are  few  leverages  on  their  influ- 
ence. Sheriff  Gusman  was  first  elected  in 
2004  and  has  faced  little  opposition  since 
then.  The  previous  Criminal  Sheriff  held 
the  position  for  30  years,  only  leaving 
when  he  became  state  Attorney  General. 

As  the  debate  continues,  the  Sheriff’s 
department  has  already  begun  construc- 
tion on  a temporary  building  to  hold  400 
additional  beds.  Gusman  initially  told 
reporters  that  he  would  close  other  facili- 
ties and  the  new  construction  would  not 
result  in  increased  capacity.  However,  in  a 
letter  to  the  State  Bond  Commission,  he 
predicted  increased  revenue  from  holding 
additional  prisoners  in  the  new  building. 

Advocates  believe  that  the  tide  is  be- 
ginning to  turn,  but  the  new  construction 
already  underway  indicates  that  there  is 
still  a lot  of  work  to  be  done  and  not  much 
time.  “We  really  need  to  keep  the  pressure 
on  and  the  momentum  consistent,”  says 
Rosana  Cruz  of  V.O.T.E.  “They’ll  shake 
our  hands  and  make  these  promises  but 
meanwhile  these  deals  are  being  made 
behind  closed  doors.” 

Update  - A Smaller  Jail  Prevails 

In  2010,  due  to  a number  of  criminal 
justice  reforms,  the  population  of  the 
Orleans  Parish  Prison  dropped  to  its 
lowest  level  - 1,744  prisoners.  “As  further 
reforms  go  online  over  the  next  year,  we 
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should  see  steeper  reductions  in  demand 
for  jail  beds,”  said  Jon  Wool,  who  directs 
the  New  Orleans  office  of  the  Vera  Insti- 
tute of  Justice. 

On  February  3,  2011,  the  New  Or- 
leans City  Council  approved  an  ordinance 
to  build  a new  1,438-bed  jail  using  funds 
from  FEMA.  The  jail  would  be  about  one- 
third  the  size  of  the  originally-proposed 
facility,  and  after  it  opens  the  city’s  ex- 
isting jails  will  be  closed,  including  the 
400-bed  temporary  building. 

Sheriff  Gusman,  who  did  not  attend 
the  City  Council  meeting,  criticized  the 
ordinance,  citing  public  safety  concerns. 
He  maintains  that  a larger  jail  is  needed. 

A group  of  50  religious  leaders  in 
New  Orleans  praised  the  Council’s  deci- 
sion, saying  building  a larger  jail  would 
“threaten  the  city’s  efforts  to  transform 


The  United  States’  relationship  with 
the  Central  American  nation  of 
Guatemala  probably  hit  a new  low  in 
October  2010  with  the  revelation  that  as 
part  of  U.S.  medical  studies  conducted 
over  sixty  years  ago  in  Guatemala,  pris- 
oners, soldiers  and  mentally  ill  patients 
were  infected  with  gonorrhea  and  syphilis 
without  their  knowledge  or  consent. 

The  experiments  were  condemned 
by  Guatemalan  President  Alvaro  Colom, 
who  accused  the  U.S.  of  “crimes  against 
humanity.”  President  Barack  Obama 
called  President  Colom  to  apologize, 
and  agreed  that  the  acts  were  contrary 
to  American  values.  According  to  the 
BBC,  “Syphilis  can  cause  heart  problems, 
blindness,  mental  illness,  and  even  death, 
and  although  the  patients  were  treated 
with  penicillin,  it  is  not  known  how  many 
recovered.” 

The  experimentation  on  Guatemalan 
prisoners,  soldiers  and  mentally  ill  patients 
was  discovered  by  Professor  Susan  M. 
Reverby  of  Wellesley  College,  who  said 
the  medical  studies  took  place  between 
1946  and  1948.  They  were  conducted  by 
the  U.S.  Public  Health  Service,  the  Na- 
tional Institutes  of  Health  and  the  Pan 
American  Health  Sanitary  Bureau  (now 
the  Pan  American  Health  Organization). 
While  Guatemalan  government  officials 
had  consented  to  the  experiments,  they 
did  not  receive  all  of  the  relevant  details 
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our  criminal  justice  system  into  a more 
humane,  effective  and  efficient  system 
that  is  capable  of  ensuring  equal  justice 
for  all.”  ft 

Jordan  Flaherty  is  a journalist  and  staffer 
with  the  Louisiana  Justice  Institute.  He  was 
the  first  writer  to  bring  the  story  of  the  Jena 
Six  to  a national  audience,  and  his  award- 
winning reporting  from  the  Gidf  Coast  has 
been  featured  in  a range  of  outlets  including 
the  New  York  Times,  Mother  Jones  and  Ar- 
gentina’s Clarin  newspaper.  His  new  book 
is  ccdled  FLOODLINES:  Community  and 
Resistance  from  Katrina  to  the  Jena  Six. 
[See:  PLN,  Feb.  2011,  p.44J.  He  can  be 
reached  at  neworleans@leftturn.org,  and 
more  information  about  his  work  can  be 
found  at  www.floodlines.org.  This  article  is 
reprinted  with  permission. 


related  to  the  studies. 

“Although  these  events  occurred 
more  than  64  years  ago,  we  are  outraged 
that  such  reprehensible  research  could 
have  occurred  under  the  guise  of  public 
health,”  said  Secretary  of  State  Hillary 
Clinton  and  Health  Secretary  Kathleen 
Sebelius  in  a joint  statement.  They  called 
the  experiments  “clearly  unethical”  and 
“abhorrent.” 

Professor  Reverby  found  that  U.S. 
government  medical  personnel  had  in- 
fected almost  700  people  with  the  two 
sexually  transmitted  diseases.  There  is 
no  evidence  that  the  people  who  were 
infected  were  aware  they  were  the  subject 
of  medical  experiments.  According  to 
news  reports,  doctors  used  prostitutes  and 
inoculations  to  infect  the  test  subjects  in 
an  attempt  to  determine  whether  penicillin 
could  prevent  syphilis  and  gonorrhea  in 
addition  to  curing  those  diseases. 

The  Guatemala  experiments  post- 
dated a 1944  medical  study  in  which 
prisoner  “volunteers”  at  the  federal  prison 
in  Terre  Haute,  Indiana  were  injected  with 
lab-grown  gonorrhea. 

“It’s  ironic  - no,  it’s  worse  than  that, 
it’s  appalling  - that,  at  the  same  time  as 
the  United  States  was  prosecuting  Nazi 
doctors  for  crimes  against  humanity,  the 
U.S.  government  was  supporting  research 
that  placed  human  subjects  at  enormous 
risk,”  observed  Dr.  Mark  Siegler,  director 
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U.S.  Admits  Infecting  Prisoners,  Mentally  111 
Patients  in  Guatemala  in  1940s 

by  Derek  Gilna 


prisoners  in  medical  experiments  in  the 
U.S.  [See:  PLN,  March  2008,  p.l],  FI 


Sources:  www.bbc.co.uk,  Associated  Press, 
Reuters,  New  York  Times 


Los  Angeles  County  Approves 
$444,000  in  Settlements  for  Sexual 
Assaults  by  County  Employees 


of  the  MacLean  Center  for  Clinical  Medi- 
cal Ethics  at  the  University  of  Chicago. 

The  Guatemala  studies  were  similar 
to  the  Tuskegee  experiment,  in  which  U.S. 
Public  Health  Service  officials  tracked 
the  progress  of  syphilis  in  hundreds  of 
African-American  men  in  Alabama  from 
1932  to  1972,  without  telling  them  they 
had  the  disease  or  adequately  treating  it. 
Former  President  Bill  Clinton  apologized 
for  the  Tuskegee  experiment  in  1997.  One 
of  the  doctors  involved  in  Tuskegee,  Dr. 
John  C.  Cutler,  also  participated  in  the 
Guatemala  studies. 

Although  a spokesman  for  President 
Colom  said  that  Guatemala  “reserves 
the  right  to  denounce  [the  experiments] 
in  an  international  court,”  the  U.S.  only 
recognizes  the  jurisdiction  of  the  Inter- 
national Court  of  Justice  when  it  wants 
to,  following  a 1984  ruling  by  the  Court 
against  the  U.S. 

The  results  of  an  investigation  by 
Guatemalan  authorities,  released  in  May 
2011,  found  that  approximately  1,300 
people  may  have  been  involved  in  the 
experiments.  A few  were  identified  as 
still  being  alive.  Given  the  massive  scale 
of  U.S.  crimes  in  Guatemala,  ranging 
from  CIA  orchestrated  coups  to  counter 
insurgency  campaigns  that  left  more  than 
200,000  Guatemalans  slaughtered  by  a 
succession  of  U.S.-backed  military  dic- 
tatorships, infecting  1,300  Guatemalans 
with  infectious  diseases  is  probably  in  the 
misdemeanor  range  of  international  war 
crimes. 

As  previously  reported  in  PLN,  the 
Institute  of  Medicine  is  currently  con- 
sidering whether  to  expand  the  use  of 


On  September  29, 2010,  the  Office  of  the 
County  Counsel  (OCC)  for  Los  An- 
geles County,  California  recommended  a 
$199,000  settlement  of  a claim  alleging  that 
a Los  Angeles  County  Probation  Depart- 
ment employee  had  sexually  assaulted  a 
teenage  boy.  In  an  unrelated  case,  the  OCC 
recommended  a settlement  of  $245,000  in  a 
civil  suit  brought  by  a woman  who  claimed 
that  a Los  Angeles  County  Sheriff’s  De- 
partment employee  had  sexually  assaulted 
her  during  a traffic  stop. 

Alexis  R.,  a 17-year-old  Hispanic 
male,  was  placed  in  Camp  Karl  Holton 
(CKH),  a juvenile  facility,  after  he  was 
detained  on  a bench  warrant  for  being 
absent  without  leave  from  another  facility, 
Camp  Judith  Resnick.  Alexis  alleged  that 
while  at  CKH  he  was  repeatedly  sexually 
abused  by  a female  probation  officer  who 
made  him  touch  her  inappropriately.  He 
told  his  mother  about  the  abuse  and  she 
reported  it  to  the  CKH  administration. 

An  investigation  revealed  that  the 
probation  officer  had  often  taken  children 
from  their  living  areas  and  spent  time 
with  them  behind  closed  doors  outside  of 
regular  hours.  It  further  revealed  that  she 
had  been  terminated  from  her  previous 
job  due  to  improper  workplace  behavior, 
which  had  not  been  discovered  due  to  an 


inadequate  background  check.  Further, 
staff  had  noticed  inappropriate  behavior 
by  the  probation  officer  but  had  delayed 
reporting  it  to  managerial  officials. 

Alexis  filed  a government  tort  claim, 
and  the  OCC  recommended  settling  the 
claim  for  $199,000.  He  was  represented 
by  attorneys  Matthew  McNicholas  and 
Judy  Perez.  See:  Alexis  R.  v.  County  of 
Los  Angeles,  Los  Angeles  Claims  Board, 
no  case  number  assigned. 

In  a separate  incident,  Grace  G.  al- 
leged that  she  was  driving  in  the  City  of 
Paramount  at  approximately  2:50  a.m. 
when  a uniformed,  on-duty  employee 
of  the  Los  Angeles  County  Sheriff’s 
Department  pulled  her  over  and  sexually 
assaulted  her.  She  filed  suit  against  Los 
Angeles  County  in  Superior  Court. 

The  county’s  risk  management  inves- 
tigation verified  the  viability  of  her  claim, 
and  on  November  18,  2010  the  OCC 
recommended  a settlement  of  $245,000. 
Grace  was  represented  by  attorney  Ben 
Shahramzad.  See:  Grace  G.  v.  County 
of  Los  Angeles,  Los  Angeles  Superior 
Court,  Compton  Branch,  Case  No.  TC 
023  081.  H 

Source:  OCC  letters  to  Los  Angeles  Board 
of  Supervisors 
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Controversy  Involving  North  Carolina  State 
Bureau  of  Investigation  Crime  Lab 


Crime  lab  analysts  and  agents  with 
the  North  Carolina  State  Bureau  of 
Investigation  (SBI)  have  been  accused 
of  pushing  the  limits  of  accepted  sci- 
ence and  police  procedures  to  provide 
pro-prosecution  results.  The  accusations 
appeared  well-founded  after  an  audit 
ordered  by  North  Carolina  Attorney 
General  Roy  Cooper  found  that  229 
criminal  prosecutions  had  been  tainted 
because  SBI  analysts  reported  the  results 
of  initial  blood  tests  while  withholding 
the  outcomes  of  more  sophisticated  con- 
firmation blood  tests  in  reports  sent  to 
prosecutors. 

The  accrediting  agency  for  the  SBI’s 
crime  lab,  which  should  have  discovered 
the  problems,  has  been  criticized  for  be- 
ing too  closely  associated  with  a crime  lab 
trade  group  and  a for-proht  accreditation 
consulting  agency.  [See:  PLN,  Oct.  2010, 
p.  1].  Adding  to  the  controversy,  a recently- 
retired  SBI  agent  has  accused  the  SBI  of 
blaming  him  for  withholding  exculpatory 
information  in  a twelve -year-old  murder 
case,  while  another  agent  is  contesting  his 
termination  for  misrepresenting  blood 
test  evidence. 

ASCLD-LAB,  the  nation’s  largest 
forensic  crime  lab  accreditation  associa- 
tion, is  located  in  a strip  mall  in  Johnston 
County,  North  Carolina.  The  ASCLD 
trade  association  of  forensic  crime  labs 
and  ASCLD  Consulting,  a for-profit 
consulting  company  that  instructs  labs 
on  how  to  achieve  accreditation,  have 
the  same  physical  address.  However,  the 
trade  association  and  consulting  firm  use 
nonexistent  suite  mailing  addresses  that 
give  the  appearance  of  having  separate 
facilities  while  their  mail  is  delivered  to 
the  same  location  as  the  accreditation 
agency.  The  same  person  answers  all 
three  organizations’  phones.  Questions 
have  been  raised  regarding  the  propriety 
of  the  three  organizations  being  in  such 
incestuous  proximity. 

“I  think  it’s  questionable  that  they 
have  these  organizations  that  claim  to 
be  separate  running  out  of  what  appears 
to  be  the  same  office,”  said  Washington, 
D.C.  forensic  scientist  Amy  Driver. 
Driver,  originally  from  Raleigh,  said 
she  couldn’t  understand  who  is  profiting 
from  the  accreditation  process  and  who 


by  Matt  Clarke 

is  actually  behind  the  groups. 

ASCLD  officials  claim  that  while  ap- 
pearing unusual  to  outsiders,  the  sharing 
of  administrative  resources  and  building 
space  is  a matter  of  convenience,  not 
collusion.  Joseph  Bono,  the  consulting 
group’s  contract  manager,  maintained 
that  the  for-proht  agency  was  indepen- 
dent of  the  ASCLD-LAB  accreditation 
organization. 

“The  implication  that  the  two  are  in 
any  way  affiliated  in  any  other  way  than 
to  better  forensic  science  ...  I don’t  agree 
with  that  implication,”  Bono  said.  “That’s 
where  the  mail  goes.  That’s  it.  There’s  no 
connection.” 

North  Carolina  Secretary  of  State 
spokesman  George  Jeter  said  companies 
are  not  allowed  to  use  fictitious  ad- 
dresses. 

“That’s  the  purpose  of  a registered 
agent:  Someone  has  to  be  the  person  on 
the  hook,”  said  Jeter.  “If  it’s  not  a real 
address,  that  has  to  be  changed.” 

ASCLD  trade  association  president 
and  part-time  executive  director  Greg 
Matheson  recently  had  the  association’s 
mail  re-routed  to  his  Michigan  address, 
and  acknowledged  that  sharing  facilities 
presented  an  image  problem.  “It’s  not  a 
good  thing  from  a perception  standpoint,” 
he  said. 

But  it’s  not  just  perception  that  poses 
a problem  for  ASCLD-LAB.  The  organi- 
zation wrote  the  standards  and  protocols 
used  to  accredit  the  SBI  lab  beginning  in 
1988.  Yet  ASCLD-LAB  missed  the  many 
problems  later  found  with  the  crime  lab’s 
blood  unit.  Further,  two  of  ASCLD- 
LAB’s  officials  are  retired  SBI  managers 
who  were  working  for  the  lab  when  the 
problems  occurred.  This  calls  into  ques- 
tion their  ability  to  accredit  forensic  labs, 
and  led  some  North  Carolina  lawmakers 
to  ask  the  SBI  to  find  another  accrediting 
agency. 

The  waters  were  further  muddied 
when,  in  2007,  the  ASCLD  trade  as- 
sociation created  ASCLD  Consulting,  a 
for-proht  company,  to  teach  lab  officials 
how  to  meet  the  standards  and  proto- 
cols created  by  ASCLD-LAB.  Recently, 
ASCLD-LAB  began  accrediting  crime 
labs  under  revised  standards  promulgated 
by  an  international  science  organization  in 


2005.  The  SBI  lab  is  pursuing  an  acceler- 
ated schedule  for  achieving  accreditation 
under  those  standards,  but  has  not  de- 
cided whether  it  will  hire  consultants  to 
assist  in  that  effort. 

Meanwhile,  a former  SBI  assistant 
special  agent  in  charge  has  accused  the 
SBI  of  scapegoating  him  in  a botched 
high-profile  murder  case. 

Dwight  Ransome,  a 28-year  veteran 
of  the  SBI,  said  he  remained  silent  for  five 
years  until  he  could  retire  but  now  wants 
to  come  clean  regarding  a scandal  that 
revolved  around  the  Alan  Gell  case.  Gell 
was  convicted  of  murder  and  sentenced 
to  death,  but  his  conviction  was  reversed 
and  he  was  subsequently  acquitted  after 
revelations  that  the  SBI  had  failed  to  dis- 
close the  existence  of  17  witnesses  who 
saw  the  victim  alive  after  the  date  that  the 
medical  examiner  determined  the  murder 
had  occurred.  Gell  later  received  around 
$4  million  in  settlements  related  to  his 
wrongful  conviction.  [See:  PLN,  Aug. 
2010,  p.32;  Nov.  2005,  p.8]. 

Ransome  acknowledged  that  as 
the  agent  in  charge  of  the  Gell  murder 
investigation,  he  was  responsible  for  the 
incomplete  files  that  were  turned  over  to 
the  prosecutor.  However,  he  claimed  he 
discussed  the  existence  of  the  witnesses 
with  the  prosecution,  which  the  district 
attorney’s  office  has  denied. 

Ransome  alleges  that  despite  his 
lengthy  career  with  the  SBI  that  was  other- 
wise spotless,  he  was  blamed  for  all  of  the 
problems  in  the  Gell  case  when,  in  fact,  the 
blame  should  be  divided  among  him,  the 
SBI  lab  and  the  medical  examiner. 

“This  is  bigger  than  Alan  Gell;  this 
is  bigger  than  Dwight  Ransome  ...  this 
is  about  right  and  wrong,”  Ransome 
stated. 

Another  former  SBI  agent,  Duane 
Deaver,  is  trying  to  get  his  job  back  after 
being  fired  in  January  2011  following  an 
investigation  into  problems  at  the  crime 
lab.  Deaver  filed  an  appeal  with  the  Office 
of  Administrative  Hearings,  alleging  that 
the  SBI  “unlawfully  ignored”  a recom- 
mendation by  the  state  Department  of 
Justice  to  reinstate  him. 

Deaver  was  reportedly  fired  for 
three  reasons,  one  of  which  involved  his 
testimony  before  the  North  Carolina 

Prison  Legal  News 


June  2011 


32 


Innocence  Inquiry  Commission  when  it 
heard  the  case  of  Greg  Taylor,  who  was 
exonerated  in  February  2010  after  serving 
almost  17  years  on  a murder  conviction. 
Deaver  was  accused  of  being  misleading 
about  a blood  test  conducted  in  the  Tay- 
lor case.  The  victim’s  blood  was  allegedly 
found  on  Taylor’s  SUV;  however,  it  was 
later  determined  there  was  no  blood. 

When  testifying  before  the  Innocence 
Inquiry  Commission,  Deaver  said  the  SBI 
would  release  initial  test  reports  to  pros- 
ecutors indicating  the  presence  of  blood; 
however,  if  further  testing  was  negative, 
that  information  was  not  provided  in  the 
reports  sent  to  prosecutors.  It  was  later 
verified  that  that  was  in  fact  the  crime 
lab’s  policy.  Four  of  the  eight  analysts 
who  followed  such  improper  blood  testing 
practices  at  the  lab  still  work  for  the  SBI, 
while  another  performs  contract  work. 

An  August  2010  audit  of  the  SBI  by 
two  former  FBI  agents,  Chris  Swecker 
and  Mike  Wolf,  found  that  “information 
that  was  material  or  even  favorable  to 
the  defense  was  withheld  and  misrepre- 
sented” in  229  cases.  A review  of  190  of 
those  cases  was  recommended,  including 
cases  in  which  four  of  the  defendants 
remain  on  death  row,  three  have  already 
been  executed,  and  five  died  while  incar- 
cerated. 

“This  report  is  troubling,”  said  Attor- 
ney General  Roy  Cooper.  “It  describes  a 
practice  that  should  have  been  unaccept- 
able then  and  is  not  acceptable  now.” 

“This  is  such  a damning  indictment 
on  the  SBI,”  added  Staples  Hughes,  North 
Carolina’s  appellate  defender.  “Why  didn’t 
they  just  say  ‘we  lied.’  That’s  what  they 


did.  Sadly,  I’m  not  surprised.” 

In  March  2011,  it  was  reported  that 
the  SBI  had  found  75  additional  cases 
involving  mishandled  blood  evidence, 
prompting  reviews  by  prosecutors.  At 
that  time,  district  attorneys  had  already 
examined  147  of  the  initial  cases  identified 
in  the  investigatory  audit,  and  found  all 
of  those  convictions  were  proper  based 
on  other  evidence  such  as  confessions, 
ballistics  and  eyewitness  testimony. 

Previously,  in  December  2010,  Dur- 
ham County  Superior  Court  Judge 
Orlando  Hudson  released  Derrick  Allen 
from  prison;  Allen  had  been  convicted 
of  sexually  assaulting  and  killing  his 
girlfriend’s  two-year-old  daughter.  Judge 
Hudson  entered  an  order  on  March  10, 
2011  that  said  prosecutors  concealed 
evidence  and  the  SBI  omitted  blood  test 
results  in  Allen’s  case. 

Legislation  has  been  introduced  that 
would  create  a scientific  panel  to  review 
procedures  at  the  SBI  lab,  require  certifi- 
cation of  forensic  science  staff,  create  an 
ombudsman  position  to  “ensure  that  the 
best  forensic  processes  and  procedures  are 
utilized  in  the  state  crime  laboratory,”  and 
clarify  the  state’s  obligation  to  disclose  all 
evidence  reports  and  results  to  defendants. 
The  bill  would  also  make  it  a criminal 
offense  for  SBI  employees  to  knowingly 
fail  to  provide  all  evidence  and  test  results 
to  the  defense.  The  legislation  (S40/H27) 
passed  in  the  House  and  is  pending  in  the 
state  Senate. 

Meanwhile,  North  Carolina  prosecu- 
tors are  supporting  another  bill  that  would 
make  it  more  difficult  for  prisoners  to  as- 
sert claims  of  innocence.  The  legislation, 


H778,  would  bar  innocence  claims  by 
defendants  who  pleaded  guilty;  it  would 
also  prohibit  anyone  except  the  defendant 
or  the  trial  court  from  referring  cases 
of  possible  innocence  to  the  Innocence 
Inquiry  Commission,  and  would  raise 
the  standard  for  a finding  of  innocence. 
Further,  if  prosecutorial  misconduct  is 
suspected,  the  Conference  of  District 
Attorneys,  rather  than  the  state  bar  as- 
sociation, would  hear  such  cases. 

H778  was  referred  to  a House  ju- 
diciary subcommittee  on  April  7,  2011, 
where  it  remains  pending.  Should  it  pass, 
the  bill  would  only  serve  to  compound  the 
miscarriage  of  justice  that  has  resulted 
from  systemic  misconduct  and  malfea- 
sance by  the  state’s  crime  lab.  PI 

Sources:  Raleigh  News  & Observer, 
Roanoke- Chowan  News-Herald,  www. 
wwaytv3.  com,  www. dailyjournal.net, 
http://abcnews.go.com,  Associated  Press, 
www.  starnewsonline.  com 
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Ninth  Circuit  Rejects  Challenge  to  BOP’s 
Implementation  of  Second  Chance  Act 


On  December  6,  2010,  the  U.S.  Court 
of  Appeals  for  the  Ninth  Circuit 
ruled  against  federal  prisoners  who  argued 
that  the  federal  Bureau  of  Prisons  (BOP) 
was  not  properly  implementing  the  Sec- 
ond Chance  Act  (SCA),  a law  designed 
to  boost  re-entry  programs  and  services 
for  released  prisoners.  [See:  PLN,  Feb. 
2009,  p.8]. 

As  part  of  the  SCA,  Congress  ex- 
panded the  BOP’s  authority  to  make 
halfway  house  placements  in  order  to 
better  assist  offenders  transitioning  back 
into  society.  Before  the  SCA,  the  BOP 
could  place  a prisoner  in  a halfway  house 
for  up  to  six  months.  The  SCA  doubled 
that  placement  time  to  12  months. 

Despite  the  increased  use  of  halfway 
houses  permitted  - indeed,  encouraged  - 
by  the  SCA,  the  BOP  largely  refused  to 
place  prisoners  in  halfway  houses  for  lon- 
ger than  six  months.  That  refusal  stemmed 
from  an  unexplained,  unsupported  asser- 
tion found  in  a 2008  BOP  memorandum 
that  stated  prisoners’  re-entry  needs  “can 
usually  be  accommodated  by  a placement 
of  six  months  or  less.” 

Tim  Ray  Sacora  and  several  other 
BOP  prisoners  petitioned  for  habeas  relief 
pursuant  to  28  U.S.C.  § 2241 , arguing  that 
the  BOP  was  not  properly  implementing 
the  SCA.  They  claimed  that  the  BOP’s 
decision  to  discourage  halfway  house 
placements  beyond  six  months  except  in 
unusual  circumstances  - and  then  only 
with  the  Regional  Director’s  approval  - 
was  in  violation  of  the  SCA. 

The  prisoners  also  argued  that  the 
BOP  had  violated  the  Administrative 
Procedure  Act  (APA)  by  implementing 
the  SCA  through  memorandum  instead  of 
using  notice-and-comment  rulemaking. 

The  district  court  denied  relief,  and  the 
Ninth  Circuit  affirmed  on  appeal.  “It  is  not 
unreasonable  for  the  [BOP]  to  conserve  the 
resources  of  [halfway  houses]  by  applying 
an  extra  check  on  the  longest  placements 
...”  the  appellate  court  wrote. 

Further,  it  was  appropriate  for  the 
BOP  to  require  “unusual  circumstances” 
for  placements  longer  than  six  months, 
the  Ninth  Circuit  concluded,  given  the 
SCA’s  express  purpose  “to  assist  offenders 
reentering  the  community  from  incarcera- 
tion ...  by  providing  sufficient  transitional 
services  for  as  short  of  a period  as  practi- 
cable.” 42  U.S.C.  § 17501(a)(5). 
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The  Court  of  Appeals  also  rejected  the 
prisoners’  APA  arguments,  holding  that  the 
BOP’s  rules  implementing  the  SCA  were 
not  arbitrary  or  capricious  and  that  notice- 
and-comment  rulemaking  was  not  required 
because  the  informal  rules  adopted  via 
memorandum  were  not  binding. 


Legislation  barring  the  possession  or 
use  of  cell  phones  by  federal  pris- 
oners, the  Cell  Phone  Contraband  Act 
(S.  1 749),  was  signed  into  law  by  President 
Obama  in  August  2010. 

The  legislation  comes  in  response  to  a 
rising  number  of  cell  phone  confiscations 
by  the  federal  Bureau  of  Prisons  (BOP).  In 
2009,  over  2,600  cell  phones  were  discov- 
ered in  minimum  security  prison  camps. 
Another  600  were  found  in  the  BOP’s  low, 
medium  and  high  security  facilities. 

The  new  law  makes  possession  or  use 
of  a cell  phone  or  wireless  device  a crime 
punishable  by  up  to  a year  in  prison. 
The  law  also  covers  the  smuggling  of  cell 
phones  into  BOP  facilities. 

“Now  that  this  bill  has  become  law, 
prison  gangs  will  no  longer  be  able  to  use 
cell  phones  to  direct  criminal  attacks  on 
individuals,  to  decide  territory  for  the  dis- 
tribution of  drugs,  or  conduct  credit  card 
fraud,”  said  Democratic  U.S.  Senator  Di- 
ane Feinstein,  a co-sponsor  of  the  bill. 

A report  on  the  effectiveness  of  the 
new  federal  law  is  due  by  August  2011. 
The  report  will  also  address  the  prison 
telephone  rates  charged  by  the  BOP.  [See: 
PLN,  April  2011,  p.l]. 

The  California  legislature  passed  a 
similar  bill,  SB525,  in  August  2010.  The 
bill  made  it  a misdemeanor,  punishable  by 
up  to  a $5,000  fine,  for  anyone  to  deliver 
a cell  phone  or  other  wireless  device  to  a 
state  prisoner.  However,  the  legislation 
was  vetoed  by  then-Governor  Arnold 
Schwarzenegger,  who  said  the  penalties 
did  not  go  far  enough. 

“Although  our  prisons  continue  to 
face  drastic  budget  cuts  and  overcrowd- 
ing, it  is  inexcusable  to  treat  the  threat 
of  wireless  communications  devices  in 
prisons  so  lightly.  Signing  this  measure 
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Thus,  the  denial  of  habeas  relief  was 
affirmed.  The  prisoners,  represented  by 
the  Office  of  the  Federal  Public  Defender, 
filed  a petition  for  writ  of  certiorari  to  the 
U.S.  Supreme  Court  on  May  16, 2011.  See: 
Sacora  v.  Thomas,  628  F.3d  1059  (9th  Cir. 

2010).  P 


would  mean  that  smuggling  a can  of 
beer  into  a prison  carries  with  it  a greater 
punishment  than  delivering  a cell  phone 
to  the  leader  of  a criminal  street  gang,” 
the  governor  stated. 

Another  bill,  SB26,  introduced  by 
Democratic  California  state  Senator  Alex 
Padilla  in  February  2011,  proposes  to 
criminalize  possession  of  a cell  phone  in 
prison.  Prisoners  caught  with  a cell  phone 
would  lose  good  time  credits.  The  bill  also 
provides  for  a six-month  jail  term  and  a 
fine  of  up  to  $5,000  for  visitors  or  prison 
employees  who  deliver  or  have  the  intent 
to  deliver  cell  phones  to  prisoners. 

SB26  was  suspended  in  April  2011 
after  state  officials  determined  it  would  be 
too  expensive  to  implement,  but  the  bill 
was  unanimously  approved  by  the  Senate 
Appropriations  Committee  on  May  26, 
2011.  An  estimated  10,761  contraband  cell 
phones  were  found  in  California  prisons 
last  year. 

“U.S.  Senator  Dianne  Feinstein’s 
legislation  banning  cell  phones  in  federal 
prisons  paved  the  way  for  SB  26  finally 
moving  forward.  I thank  her  for  engaging 
in  this  issue,  advocating  for  my  bill,  and 
for  continuing  to  be  a leader  in  public 
safety  issues.  She  understands  that  cell 
phones  are  crime  multipliers  - they  are 
used  by  inmates  to  commit  crimes  inside 
and  outside  of  prisons,”  said  Senator 
Padilla. 

Forty-three  states  and  the  federal 
government  currently  have  laws  that 
prohibit  the  possession  of  cell  phones  by 
prisoners.  SB26  remains  pending  in  the 
California  Senate. 

Sources:  www.cnn.com,  www.  cellular-news, 
com,  http:lltechnoIog.msnbc.msn.  com, 
Senator  Alex  Padilla  press  release 
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Federal  Cell  Phone  Ban  Becomes  Law; 
California  Bill  Vetoed,  then  Re-Introduced 

by  Brandon  Sample 


Sanctions  Against  Prisoner  for  Alleged  “Frivolous” 
Habeas  Petition  Improper,  Tenth  Circuit  Decides 


Sanctions  imposed  by  an  Oklahoma  trial 
court  on  a state  prisoner  who  filed  a 
“frivolous”  habeas  petition  were  improper, 
the  U.S.  Court  of  Appeals  for  the  Tenth 
Circuit  held  in  an  unpublished  opinion. 

Alvin  Parker  is  a frequent  litigant  in 
Oklahoma  courts.  Convicted  of  second- 
degree  murder,  Parker  has  unsuccessfully 
sought  post-conviction  relief  eight  times 
in  Oklahoma  state  courts.  On  his  ninth 
attempt  he  was  sanctioned. 

The  trial  court  concluded  that  Parker’s 
ninth  application  for  post-conviction  relief 
was  frivolous  because  it  included  issues 
that  had  already  been  raised  and  rejected. 
Accordingly,  the  court  sanctioned  Parker 
and  ordered  him  to:  (1)  pay  $3,000  for  at- 
torney’s fees  and  costs,  court  clerk’s  costs, 
and  the  court’s  time  and  expense;  (2)  forego 
720  days  of  good  time;  and  (3)  relinquish 
his  non-essential  personal  property  to 
prison  officials  for  nine  months. 

Parker  sought  federal  habeas  relief 
arguing  that  the  state  court’s  imposition 
of  sanctions  violated  due  process  because 
his  habeas  petition,  albeit  his  ninth,  was 


not  in  fact  frivolous. 

In  his  most  recent  application  for 
post-conviction  relief,  Parker  argued  that 
a key  prosecution  witness  had  lied  at 
his  trial  about  the  existence  of  a deal  in 
exchange  for  leniency;  at  trial  the  witness 
testified  there  was  a deal,  but  18  years  later 
during  a parole  hearing  he  said  there  was 
no  such  deal. 

The  federal  district  court  upheld  the 
state  court’s  sanctions.  However,  the  Tenth 
Circuit  granted  a certificate  of  appealabil- 
ity and  reversed. 

Each  of  the  courts  that  considered 
Parker’s  sanctions  failed  to  consider  his 
primary  argument:  “that  there  was  no 
evidence  that  Mr.  Parker’s  claim  was  frivo- 
lous and  therefore  no  grounds  to  impose 
sanctions  ...  in  the  first  place,”  the  Tenth 
Circuit  wrote. 

A cursory  examination  of  Parker’s 
ninth  petition  showed  that  the  claims  pre- 
sented had  never  been  raised  before.  Indeed, 
the  appellate  court  concluded,  the  claim 
could  not  have  been  raised  before  because  it 
was  based  on  newly-discovered  evidence. 


And  while  “[i]t  is  understandable  that 
officials  would  become  exasperated  after 
a long  string  of  frivolous  proceedings,  [] 
that  history  does  not  constitute  evidence 
that  Mr.  Parker’s  current  argument  was 
repetitive  or  otherwise  frivolous.” 

Therefore,  because  Parker’s  claim  was 
not  frivolous,  the  Court  of  Appeals  held 
that  the  imposition  of  sanctions  violated 
Parker’s  due  process  rights  guaranteed 
by  the  Fourteenth  Amendment.  The  case 
was  remanded  with  instructions  to  grant 
Parker’s  federal  habeas  petition.  See: 
Parker  v.  Province,  339  Fed.Appx.  850 
(10th  Cir.  2009). 

Following  remand,  the  district  court 
ordered  the  warden  of  the  facility  where 
Parker  was  housed  to  “give  no  further 
effect  to  the  sanction  order.”  P 
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Ohio:  Mixed  Verdicts  Against  Guards  Involved  in  Prisoner’s  Death 


On  December  3,  2010,  Lucas  County, 
Ohio  Sheriff  James  Telb  was  acquit- 
ted of  all  criminal  charges  related  to  the 
death  of  a prisoner. 

Telb  and  three  sheriff’s  employ- 
ees were  indicted  after  Lucas  County 
jail  prisoner  Carlton  Benton,  25,  died 
on  June  1,  2004  after  being  taken  to  a 
hospital  unconscious  and  unresponsive. 
Benton’s  death  was  believed  to  have  been 
the  result  of  a beating  and  “sleeper  hold” 
administered  by  guards.  [See:  PLN,  Oct. 
2009,  p.48]. 

Sheriff  Telb  was  accused  of  covering 
up  the  incident  and  lying  to  the  FBI  about 
what  had  happened.  Robert  McBroom, 
an  internal  affairs  investigator  at  the  jail, 
faced  similar  charges.  He  also  was  acquit- 
ted at  trial. 

John  E.  Gray,  a former  jail  sergeant, 
was  charged  with  violating  Benton’s  civil 
rights  by  leaving  him  in  his  cell  uncon- 
scious without  medical  attention.  Gray 
was  also  charged  with  lying  to  the  FBI 
and  falsifying  reports  concerning  the 
incident.  He  was  convicted  of  the  civil 
rights  charges  and  one  count  of  falsify- 
ing reports. 

Jay  M.  Schmeltz,  a retired  Lucas 
County  deputy,  was  charged  with  civil 
rights  violations  after  he  was  captured  on 
video  pushing  Benton  while  Benton  was 
shackled.  Schmeltz  was  acquitted  of  the 
civil  rights  charges  but  found  guilty  on  one 
count  of  falsifying  reports. 

Richard  Krieger,  Sheriff  Telb’s  at- 
torney, said  that  Telb  was  “absolutely 
delighted”  about  the  acquittal  and  “very 
happy.”  McBroom  stated  he  was  thankful 
the  jury  was  able  to  “see  through  what  the 
government  was  trying  to  do  to  us.” 

Sheriff  Telb  had  testified  at  trial  that 
he  “didn’t  lie”  to  the  FBI.  Rather,  Telb  said 
he  “didn’t  remember”  what  took  place. 

The  government’s  case  against  Telb 
and  the  other  defendants  was  supported 
by  testimony  from  jail  staff  who  claimed 
to  have  witnessed  Benton  being  placed  in 
a sleeper  hold. 

Schmeltz  was  sentenced  on  January 
28, 201 1 to  one  year  and  one  day  in  federal 
prison,  two  years’  supervised  release  and  a 
$6,000  fine.  Three  days  later.  Gray  received 
a three-year  prison  term  plus  two  years  on 
supervised  release.  Both  have  hied  appeals. 
See:  United  States  v.  Gray,  U.S.D.C.  (N.D. 
Ohio),  Case  No.  3:09-cr-00182-DAK. 
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by  Brandon  Sample 

Benton’s  family  members,  who  were 
present  throughout  the  criminal  trial, 
declined  to  comment  on  the  verdicts. 
A wrongful  death  suit  hied  by  Benton’s 
family  against  the  county  remains  pend- 


On  December  2,  2010,  a Texas  federal 
court  entered  summary  judgment 
in  favor  of  a visitor  to  a state  prisoner 
who  had  sued  the  Texas  Department  of 
Criminal  Justice  (TDCJ)  for  failing  to 
adequately  accommodate  his  disability. 

Jeremy  Durrenberger,  who  is  hearing 
impaired,  visited  state  prisoner  Jeremy 
Bryson  at  the  Hughes  Unit  several  times. 
Bryson  was  incarcerated  for  having  as- 
saulted Durrenberger.  In  non-contact 
visitation  at  the  Hughes  Unit,  prisoners 
and  visitors  are  separated  by  a plexiglass 
window  and  communicate  using  low- 
volume  telephones. 

Due  to  his  disability,  Durrenberger 
was  unable  to  hear  Bryson  over  the 
visitation  phones.  When  he  requested 
accommodation  from  prison  authorities, 
he  was  either  ignored,  permitted  to  visit 
in  an  end  booth,  allowed  to  communicate 
using  a pen  or  pencil  and  paper,  or  allowed 
a contact  visit. 

Being  ignored  was  common,  contact 
visits  were  very  rare,  and  being  in  the  end 
booth  didn’t  help  because  he  still  couldn’t 
hear  Bryson,  so  Durrenberger  stopped 
visiting.  He  then  hied  suit  in  federal  court 
pursuant  to  the  Americans  with  Disabili- 
ties Act  (ADA),  42  U.S.C.  § 12181,  and 
the  Rehabilitation  Act  (RA),  29  U.S.C. 
§ 794,  seeking  damages,  costs,  declara- 
tory and  injunctive  relief,  and  attorney 
fees  for  the  TDCJ’s  failure  to  adequately 
accommodate  his  participation  in  prison 
visitation. 

In  a summary  judgment  motion, 
the  TDCJ  raised  defenses  of  Eleventh 
Amendment  immunity,  lack  of  a dis- 
ability and  adequate  accommodation. 
Durrenberger  hied  a motion  for  summary 
judgment,  too. 

The  district  court  held  that  the  TDCJ 
had  accepted  federal  funding  and  had  thus 
waived  Eleventh  Amendment  immunity 
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ing.  See:  Colev  v.  Lucas  County,  U.S.D.C. 
(N.D.  Ohio),  Case  No.  3:09-cv-00008- 
VKA.  FI 

Additional  source:  www.toledoblade.com 


for  the  RA  claim  pursuant  to  § 504  of 
the  RA.  Whether  the  federal  funding  had 
been  used  in  connection  with  visitation  or 
not  was  irrelevant.  Further,  because  Dur- 
renberger’s  ADA  claim  duplicated  the  RA 
claim  except  for  an  immaterial  difference 
in  the  statutes’  causation  provisions,  the 
TDCJ’s  immunity  claim  related  to  the 
ADA  violation  was  moot. 

The  court  held  that  Durrenberger 
was  disabled  because  his  hearing  impair- 
ment substantially  limited  the  major  life 
activity  of  hearing  and  communicating.  In 
support  of  this  finding,  the  district  court 
cited  a report  by  an  audiologist  which 
documented  Durrenberger ’s  hearing  loss 
and  noted  he  might  have  difficulty  com- 
municating in  high  background  noise 
situations,  when  speech  is  softly  spoken 
or  when  he  is  not  face-to-face  with  the 
speaker  in  close  proximity.  The  court 
rejected  the  TDCJ’s  contention  that 
visitation  is  inherently  noisy,  causing  even 
normal-hearing  people  to  have  difficulty 
communicating. 

The  district  court  found  the  TDCJ’s 
attempts  at  accommodation  were  inad- 
equate. It  specifically  noted  “that  written 
communication  and  telephonic  com- 
munication from  the  inmate  dayroom 
is  qualitatively  different  from  in-person 
visitation,”  and  thus  insufficient.  Because 
Bryson  was  in  prison  for  assaulting  Dur- 
renberger, the  TDCJ  did  not  have  to  grant 
contact  visits  as  an  accommodation.  How- 
ever, the  court  held  that  either  making  a 
telephone  amplification  device  available 
or  allowing  visits  in  an  attorney  visitation 
booth  would  reasonably  accommodate 
Durrenberger’s  disability. 

Therefore,  the  court  denied  the 
TDCJ’s  summary  judgment  motion  and 
granted  Durrenberger’s  motion  in  part. 
The  TDCJ  hied  a motion  for  reconsidera- 
tion which  was  denied,  and  the  district 
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Texas  Prison  System  Must  Accommodate 
Hearing-Impaired  Visitors 

by  Matt  Clarke 


court  set  a trial  date  to  determine  “Dur- 
renberger’s  entitlement  to  compensatory 
damages  under  the  RA  and  the  amount 
of  such  damages  and  to  any  unresolved 
issues  with  respect  to  Durrenberger’s 
request  for  attorney’s  fees.” 

Before  the  trial  occurred,  however,  the 
TDCJ  agreed  to  settle  the  case.  On  May 
18,  2011,  the  Texas  Civil  Rights  Project 
(TCRP),  which  represented  Durrenberger, 
issued  a press  release  regarding  the  settle- 


ment. The  TDCJ  agreed  to  “purchase  a 
small  volume  amplification  device  which 
will  be  put  in  the  telephone’s  handset”  when 
Durrenberger  visits  Bryson.  Further,  the 
TDCJ  will  pay  Durrenberger  $4,500  plus 
$30,500  for  his  attorney’s  fees  and  costs. 

“This  is  an  example  of  the  State  wast- 
ing money  through  its  stubbornness,”  said 
Scott  Medlock,  director  of  the  TCRP’s 
Prisoners’  Rights  Program.  “The  device 
they  needed  to  purchase  for  Mr.  Dur- 


renberger cost  around  $100.  We  offered 
to  settle  the  suit  very  early  on  for  a small 
fraction  of  what  TDCJ  is  now  paying  in 
attorneys’  fees.  In  these  times  of  tight 
budgets,  TDCJ  needs  to  seriously  think 
about  the  consequences  of  not  settling 
these  cases  early.”  See:  Durrenberger  v. 
TDCJ,  U.S.D.C.  (S.D.  Texas),  Case  No. 
4:09-cv-00786;  2010  WL  5014338. 

Additional  source:  TCRP  press  release 


Wisconsin  County  Jail  Administrator 
Charged  with  Stealing  Jail  Funds 


The  administrator  of  the  jail  in 
Washburn  County,  Wisconsin  was 
charged  in  November  2010  in  connec- 
tion with  a scheme  to  defraud  public 
funds.  Bruk  L.  Sweeney,  37,  was  arrested 
on  four  counts  of  misconduct  in  office 
and  two  counts  of  forgery.  The  alleged 
scheme  involved  Sweeney  issuing  refund 
checks  to  newly-released  prisoners  for 
more  money  than  they  were  due,  then 
persuading  them  to  cash  the  checks  and 
give  him  the  difference. 

One  of  the  prisoners  approached 
by  Sweeney,  Bryce  McKinley,  said  he 


received  two  checks,  one  for  $175.30 
and  the  other  for  $420.  Sweeney  then 
allegedly  told  him  “a  glitch  occurred  in 
the  accounting  system,”  and  demanded 
that  McKinley  cash  the  checks  and  give 
him  the  proceeds  of  the  $420  check.  A 
bank  official  noticed  McKinley  video 
recording  the  transaction  and  notified 
authorities,  leading  to  an  investigation 
that  revealed  Sweeney  had  improperly 
issued  other  checks. 

For  example,  a $460  check  was  cut 
to  a released  prisoner  identified  as  “R.F.” 
According  to  R.F.,  Sweeney  told  him  to 


meet  at  the  bank  and  cash  the  check. 
Sweeney  then  kept  $400  and  gave  $60  to 
R.F.  Another  former  prisoner,  “S.N.,” 
received  a $500  check  from  Sweeney,  who 
drove  him  to  the  bank.  After  cashing  the 
check,  S.N.  received  $100  and  Sweeney 
pocketed  the  balance. 

Following  his  arrest,  Sweeney  was 
released  on  a $4,000  signature  bond;  he  is 
on  administrative  leave  from  the  Sheriff’s 
office.  P 

Sources:  Leader-Telegram,  www. cumber- 
land-advocate.  com 
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Tenth  Circuit  Reverses  Lawsuit  on  Hygiene  Versus 
Court  Access  for  Second  Time 

by  Bob  Williams 


For  the  second  time,  the  Tenth  Circuit 
has  reversed  the  dismissal  of  a pro  se 
prisoner’s  lawsuit  alleging  he  was  denied 
basic  hygiene  items  when  his  available  mon- 
ey was  spent  on  court-related  expenses. 

Colorado  state  prisoner  Michael 
Whitington  filed  a § 1983  complaint  that 
accused  the  Colorado  Department  of 
Corrections  (CDOC)  of  forcing  him  to 
choose  between  hygiene  and  dental  care  or 
access  to  the  courts.  In  2003,  the  CDOC 
reduced  the  maximum  daily  wage  for  em- 
ployed prisoners  to  $.28  from  $2.03  - an 
86  percent  reduction.  After  deductions 
for  restitution,  child  support  and/or  court 
fees,  little  is  left  for  even  basic  hygiene 
items  that  the  state  does  not  provide.  Fur- 
ther, medical  care  surcharges  for  prisoners 
increased  from  $.50  to  $5.00  per  visit  ($10 
for  emergencies),  and  legal  photocopy  fees 
rose  400  percent  in  2008. 

Under  this  tight  financial  squeeze, 
Whitington  labored  to  pay  his  court  ex- 
penses while  maintaining  basic  hygiene. 
The  CDOC  provided  only  one  roll  of 
toilet  paper  per  week  unless  the  prisoner 
was  “indigent,”  which,  by  the  CDOC’s 
own  definition,  occurs  only  if  the  prisoner 
receives  no  pay.  Since  all  prisoners  receive 
some  form  of  pay  - even  unemployed 
prisoners  receive  $.23  per  weekday  - no 
prisoner  could  be  considered  indigent 
under  the  CDOC’s  policies. 

Whitington’s  original  complaint  listed 
a 230-day  period  during  which  CDOC 
guards  refused  to  provide  him  with  hy- 
giene items,  which  he  claimed  resulted  in  a 
gum  infection,  loss  of  a tooth,  contracting 
MRSA  with  subsequent  surgeries,  rashes, 
weight  loss  from  an  inability  to  eat,  pain 
from  those  ailments  and  the  indignation 
and  humiliation  of  being  forced  to  remain 
unwashed,  filthy  and  stinking. 

Meanwhile,  Whitington’s  CDOC 
trust  account  maintained  a large  negative 
balance  due  to  mandatory  deductions 
for  court  filing  fees,  postage,  legal  copy 
fees  and  restitution.  Fully  one -half  of  his 
monthly  pay  immediately  went  to  partially 
satisfy  his  negative  balance,  then  40  per- 
cent went  to  satisfy  mandatory  deductions 
for  court  fees  and  restitution  (20  percent 
each),  leaving  Whitington  with  only  pen- 
nies each  month  from  his  average  $5.00 
monthly  pay.  He  sought  compensatory 


and  punitive  damages  plus  injunctive  and 
declatory  relief  for  Eighth  Amendment 
violations. 

Initially,  the  U.S.  District  Court  ruled 
that  Whitington  had  not  exhausted  his 
administrative  remedies  and  dismissed  the 
complaint.  Colorado  has  a three-step  griev- 
ance process  governed  by  Administrative 
Regulation  (AR)  850-04,  which  provides 
strict  time  limits  for  filing,  responding  to 
and  completing  the  grievance  process. 

Whitington  complied  with  the  process 
through  the  final  Step  III  grievance.  AR 
850-04  proves  a 45-day  time  frame  for 
the  CDOC  grievance  officer  to  respond. 
Because  the  Step  III  officer  was  so  back- 
logged,  it  took  231  days  to  provide  a 
response.  Whitington  had  waited  196  days 
before  filing  his  § 1983  complaint. 

The  Tenth  Circuit  reversed  the  dis- 
missal on  appeal,  holding  that  all  available 
remedies  had  been  exhausted.  Based  on 
the  language  of  AR  850-04,  a prisoner 
may  proceed  to  Step  II  when  the  time  for 
a Step  I response  has  expired  without  a 
response  from  the  CDOC;  likewise  when 
moving  from  Step  II  to  Step  III.  Since  Step 
III  is  the  end  of  the  grievance  process,  a 
prisoner’s  administrative  remedies  are 
effectively  exhausted  when  the  CDOC 
fails  to  timely  respond.  See:  Whitington  v. 
Ortiz,  472  F.3d  804  (10,h  Cir.  2007). 

On  remand  the  defendants  moved 
to  dismiss  under  Fed.R.Civ.R  12(b)(6), 
and  the  district  court  dismissed  the  suit 
based  on  Whitington’s  failure  to  state  a 
claim.  In  reaching  this  determination, 
the  court  did  not  analyze  Whitington’s 
claims  under  the  Eighth  Amendment’s 
two-pronged  deliberate  indifference  stan- 
dard, but  rather  concluded  that  there  was 
no  deprivation  of  hygiene  items  by  the 
defendants  because  Whitington  chose  to 
spend  his  funds  on  costs  associated  with 
legal  work  rather  than  on  hygiene.  Thus, 
the  harm  was  self-inflicted.  In  support 
of  its  conclusion,  the  court  cited  several 
Tenth  Circuit  decisions  involving  similar 
claims  where  relief  was  denied. 

Whitington  again  appealed  and  the 
Tenth  Circuit  again  reversed,  holding  that 
however  inartfully  pleaded,  Whitington 
did  in  fact  recite  sufficient  facts  to  state 
a claim  “for  the  prolonged  denial  of  hy- 
giene products  as  a result  of  the  pursuit 


of  constitutionally  protected  litigation 
with  its  associated  expenses.”  The  Court 
of  Appeals  distinguished  each  of  its  prior 
rulings  in  similar  cases,  in  essence  finding 
that  Whitington  simply  did  a better  job 
of  pleading  facts  sufficient  to  support  his 
claims,  or  that  he  presented  a higher  de- 
gree of  injury  resulting  from  his  claims. 

While  reversing  the  district  court’s 
dismissal  of  the  case,  the  Tenth  Circuit 
also  affirmed  the  dismissal  of  then-CDOC 
director  Joe  Ortiz  in  his  individual  ca- 
pacity, as  there  was  no  showing  of  his 
personal  involvement,  and  in  his  official 
capacity  for  monetary  damages  based  on 
immunity.  The  Court  of  Appeals  left  only 
the  official  capacity  claim  for  injunctive 
relief.  The  Court  reversed  the  dismissal 
of  Warden  A1  Estep  in  his  individual 
capacity  based  on  Whitington’s  showing 
that  Estep  may  have  had  “the  flexibility 
to  remedy  the  individual  inmate  account 
or  hygiene  problems”  beyond  the  dictates 
of  the  Administrative  Regulations.  See: 
Whitington  v.  Ortiz,  307  Fed.Appx.  179 
(10th  Cir.  2009)  (unpublished). 

On  remand,  Whitington  filed  a sec- 
ond amended  complaint  correcting  the 
deficiencies  noted  by  the  Tenth  Circuit  and 
clarifying  the  issues,  which  prompted  the 
defendants  to  again  move  to  dismiss,  on 
the  specious  grounds  that  the  court  lacked 
subject  matter  jurisdiction  and  re-raising 
the  defenses  of  sovereign  immunity,  quali- 
fied immunity  and  demurrer. 

The  district  court  granted  the  defen- 
dants’ motion  for  summary  judgment  on 
July  18,  2010,  dismissing  the  case.  The 
court  agreed  with  the  defendants,  includ- 
ing current  CDOC  director  Aristedes 
Zavaras,  that  the  case  was  moot  “as  a 
result  of  the  CDOC’s  voluntary  change 
of  its  policy  regarding  hygiene  items.  The 
CDOC  policy  regarding  hygiene  items  was 
amended  effective  December  15,  2009.” 
Thus,  Whitington’s  “claims  for  declara- 
tory and  injunctive  relief  are  moot  in  light 
of  CDOC’s  change  of  its  policy  to  allow 
inmates  to  obtain  hygiene  items  regardless 
of  their  indigency  status.” 

Whitington  has  once  again  appealed 
the  dismissal  to  the  Tenth  Circuit,  where 
it  remains  pending.  See:  Whitington  v. 
Ortiz,  U.S.D.C.  (D.  Col.),  Case  No.  1:06- 
cv-00759-LTB-CBS.  H 
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Remembering  the  High  Point  of  Prisoner  Rights 

by  David  L.  Hudson,  Jr. 


Thirty-seven  years  ago,  the  U.S.  Su- 
preme Court  decided  Procunier  v. 
Martinez,  416  U.S.  396  (1974),  a ruling 
that  has  since  proven  to  be  the  high-water 
mark  for  prisoner  rights. 

On  April  29,  1974,  the  high  court 
invalidated  California  Department  of 
Corrections  regulations  that  allowed 
sweeping  censorship  of  prisoner  mail. 

One  regulation  allowed  prison  of- 
ficials to  ban  any  prisoner  letters  that 
“unduly  complain”  or  “magnify  griev- 
ances.” Another  permitted  the  censorship 
of  prisoner  mail  that  expressed  “inflam- 
matory political,  racial,  religious,  or  other 
views  or  beliefs.”  Yet  another  gave  correc- 
tions officials  the  right  to  censor  prisoner 
mail  that  said  anything  “defamatory”  or 
“inappropriate.”  In  reality,  these  rules 
allowed  officials  to  censor  any  prisoner 
letters  they  wanted. 

Before  examining  those  restrictions, 
the  Court  did  something  significant  - it 
established  a constitutional  baseline  for  re- 
viewing prisoner  First  Amendment  claims. 
Traditionally,  courts  had  taken  an  ap- 
proach of  total  deference  to  prison  officials. 
In  its  decision  in  Procunier  v.  Martinez,  the 
Court  ruled  that  - at  least  with  regard  to 
censorship  of  prisoner  mail  - corrections 
officials  had  to  show  a substantial  govern- 
ment interest  in  a particular  regulation  and 
that  the  regulation  must  be  “no  greater 
than  is  necessary  or  essential  to  the  protec- 
tion” of  that  government  interest. 

The  Court  then  applied  this  standard, 
finding  that  the  California  restrictions  on 
prisoner  mail  violated  this  test,  because 
officials  failed  to  show  a substantial 
government  interest  in  these  restrictions. 
Justice  Lewis  Powell,  writing  for  the  high 
court,  said  the  regulations  “invited  prison 
officials  and  employees  to  apply  their  own 
personal  prejudices  and  opinions”  to  re- 
strict prisoner  communications. 

The  Court  also  recognized  that  the 
rules  on  prisoner  mail  affected  more  than 
just  the  prisoner.  “The  wife  of  a prison 
inmate  who  is  not  permitted  to  read  all 
that  her  husband  wanted  to  say  to  her 
has  suffered  an  abridgment  of  her  inter- 
est in  communicating  with  him  as  plain 
as  that  which  results  from  censorship  of 
her  letter  to  him,”  Powell  wrote.  “In  either 
event,  censorship  of  prisoner  mail  works  a 
consequential  restriction  on  the  First  and 
Fourteenth  Amendments  rights  of  those 
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who  are  not  prisoners.” 

In  his  concurring  opinion.  Justice 
Thurgood  Marshall  expressed  even  more 
solicitude  for  prisoner  free-speech  rights. 
“The  First  Amendment  serves  not  only 
the  needs  of  the  polity  but  also  those  of 
the  human  spirit  - a spirit  that  demands 
self-expression,”  he  wrote.  “When  the  pris- 
on gates  slam  behind  an  inmate,  he  does 
not  lose  his  human  quality;  his  mind  does 
not  become  closed  to  ideas;  his  intellect 
does  not  cease  to  feed  on  a free  and  open 
interchange  of  opinions;  his  yearning  for 
self-respect  does  not  end;  nor  is  his  quest 
for  self-realization  concluded.” 

William  Bennett  Turner,  the  attorney 
who  filed  the  class-action  lawsuit  on  behalf 
of  Robert  Martinez  and  other  California 
prisoners,  writes  about  Procunier  v.  Martinez 
in  his  insightful  new  book  Figures  of  Speech: 
First  Amendment  Heroes  and  Villains. 
Turner  explained  that  when  he  argued  the 
case  before  the  U.S.  Supreme  Court,  he  was 
not  arguing  for  unfettered  expressive  rights 
for  prisoners:  “We  were  not  seeking  a First 
Amendment  charter  of  liberty  for  prisoners, 
only  a constitutional  minimum  - a right  not 
to  be  punished  for  criticizing  prison  officials 
or  saying  things  that  officials  might  consider 
otherwise  ‘inappropriate.”’ 

The  Supreme  Court  found  the  Cali- 
fornia Department  of  Corrections’  rules 
limiting  prisoner  correspondence  “inap- 
propriate” and  thereby  respected  prisoners 
as  persons. 

In  1987,  the  Court  reduced  the  consti- 
tutional standard  for  prisoners  in  Turner  v. 
Safley,  482  U.S.  78  (1987),  explaining  that 
prison  officials  could  impose  restrictions 
on  prisoner  mail  if  they  had  a legitimate 
reason  for  doing  so.  The  Court  still  said 
that  prisoners  retain  free-speech  protec- 
tion, writing:  “Prison  walls  do  not  form 
a barrier  separating  inmates  from  the 
protections  of  the  Constitution.”  But,  the 
import  of  the  decision  was  clear  - a reduc- 
tion in  prisoners’  free-expression  rights. 

If  Procunier  v.  Martinez  was  the  high- 
water  mark  for  Supreme  Court  respect  for 
prisoner  rights,  the  waters  have  receded 
since  then.  FJ 

David  L.  Hudson,  Jr.  is  a scholar  at  the 
First  Amendment  Center  This  article  first 
appeared  on  www.firstamendmentcenter. 
org  on  April 29,  2011,  and  is  reprinted  with 
permission. 
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Department  of  Justice  Reports  on  Sexual 
Victimization  in  U.S.  Prisons  and  Jails 

by  Matt  Clarke 


In  August  2010,  the  U.S.  Department 
of  Justice’s  Bureau  of  Justice  Statistics 
(BJS)  released  a report  on  the  most  recent 
national  survey  of  prisoners  on  the  topic 
of  sexual  victimization  in  prisons  and  jails. 
The  survey  was  conducted  at  167  state  and 
federal  prisons,  286  jails  and  10  special 
confinement  facilities  between  October 
2008  and  December  2009. 

Over  76,450  prisoners  answered 
questions  about  unwanted  sexual  contact 
involving  other  prisoners  and  any  type 
of  sexual  activity  with  prison  or  jail  staff. 
Most  of  the  prisoners,  all  of  whom  were 
at  least  18  years  old,  completed  the  survey 
in  private  using  a touch-screen  interfaced 
computer-assisted  questionnaire;  726 
prisoners  who  were  in  segregation  or 
considered  too  violent  to  be  interviewed 
filled  out  a paper  questionnaire  form.  The 
survey  fulfilled  the  requirements  of  the 
Prison  Rape  Elimination  Act  (PREA)  for 
an  annual  comprehensive  statistical  review 
and  analysis  of  incidents  and  effects  of 
prison  rape. 

The  survey  found  that  4.4%  of  state 
and  federal  prisoners  and  3.1%  of  jail 
prisoners  reported  at  least  one  incident 
of  sexual  victimization  by  other  prisoners 
or  staff  within  the  preceding  12  months. 
Extrapolating  this  to  the  entire  U.S.  prison 
and  jail  population  results  in  an  estimated 
88,500  sexual  victimizations  of  prisoners 
each  year.  This  represents  a slight  decrease 
from  the  2007  BJS  survey  of  sexual  victim- 
ization of  prisoners  in  terms  of  rates,  but 
an  increase  in  the  total  estimated  number 
of  prisoners  who  were  sexually  victimized. 
[See:  PLN,  March  2010,  p.22]. 

The  most  serious  type  of  sexual  vic- 
timization surveyed  was  nonconsensual 
sex,  including  unwilling  manual  stimula- 
tion and  oral,  anal  or  vaginal  penetration. 
Unwanted  touching  of  specific  areas  of 
the  body  in  a sexual  way  was  considered  a 
less  serious  form  of  sexual  victimization. 

According  to  the  survey,  2.1%  of  state 
and  federal  prisoners  and  1 . 5%  of  j ail  pris- 
oners reported  sexual  incidents  involving 
other  prisoners,  including  1.0%  and  0.8%, 
respectively,  who  said  they  had  noncon- 
sensual sex  with  another  prisoner. 

Further,  2.8%  of  state  and  federal 
prisoners  and  2.0%  of  jail  prisoners  re- 
ported having  sexual  contact  with  staff. 


1.8%  and  1.1%,  respectively,  said  the  sex- 
ual encounters  were  consensual.  However, 
sexual  contact  between  staff  members  and 
prisoners  constitutes  a crime  in  all  states, 
regardless  of  consent. 

In  a reversal  from  the  prevailing 
stereotype,  female  prisoners  in  state  and 
federal  facilities  (4.7%)  or  jails  (3.1%) 
were  more  than  twice  as  likely  to  be  sexu- 
ally victimized  by  other  prisoners  than 
their  male  prison  (1.9%)  or  jail  (1.3%) 
counterparts.  Male  prisoners  in  prisons 
(2.9%)  and  jails  (2.1%)  reported  more 
sexual  activity  with  staff  than  female  pris- 
oners in  prisons  (2.1%)  and  jails  (1.5%). 

In  state  and  federal  prisons,  at  16.2%, 
male  victims  of  prisoner-on-prisoner 
(POP)  sexual  abuse  were  more  likely  than 
females  (5.5%)  to  report  having  been 
victimized  more  than  11  times  in  the 
preceding  12  months.  41.6%  of  female 
POP  sexual  abuse  victims  and  35.2%  of 
males  reported  having  only  been  sexually 
abused  once.  10.8%  of  male  POP  sexual 
abuse  victims  and  24.7%  of  females  re- 
ported POP  abuse  by  more  than  one 
perpetrator. 

Also  in  state  and  federal  prisons,  male 
POP  victims  (41.7%)  were  more  likely 
than  females  (25.7%)  to  report  having 
been  bribed  or  blackmailed  to  participate 
in  sexual  activity.  48.1%  of  male  POP 
victims  and  29.5%  of  female  POP  victims 
reported  that  they  were  threatened  with 
harm  or  a weapon  to  submit  to  POP 
sexual  abuse. 

For  male  victims  of  staff  sexual 
misconduct  (SSM),  the  perpetrators  were 
female  69%  of  the  time  in  prisons  and 
64%  of  the  time  in  jails.  Among  victims 
of  SSM,  16.3%  of  state  and  federal  pris- 
oners and  17.5%  of  those  in  jail  reported 
having  been  victimized  by  both  male  and 
female  staff. 

Controlling  for  multiple  charac- 
teristics, risk  factors  that  increased  the 
probability  of  POP  sexual  victimization 
included  being  white  or  multi-racial, 
having  a college  degree,  being  bisexual 
or  homosexual,  having  been  convicted 
of  a violent  sexual  offense,  having  a long 
sentence,  being  newly  arrived  at  a facil- 
ity, and  having  been  sexually  victimized 
before  arriving  at  the  facility.  SSM  was 
significantly  lower  among  prisoners  who 


were  white,  older  than  25,  less  educated 
and  who  had  not  been  sexually  victimized 
before  arriving  at  the  facility. 

Eight  male  prisons,  two  female  pris- 
ons and  six  jails  were  55%  or  more  above 
the  average  for  POP  sexual  victimizations 
in  comparable  facilities.  The  Hughes 
Unit  (TX-8.6%),  Allred  Unit  (TX-7.6%), 
Pontiac  Correctional  Center  (IL-6.9%), 
Plainfield  Correctional  Facility  (IN-6. 1%), 
Michael  Unit  (TX-6.1%),  Maine  State 
Prison- Warren  (ME-5.9%),  California 
Medical  Facility  (CA-5.8%)  and  Pleasant 
Valley  State  Prison  (CA-5.5%)  grossly  ex- 
ceeded the  average  of  1 .9%  for  POP  abuse 
in  all  male  prisons. 

Taycheedah  Correctional  Institute 
(LA- 11.9%)  and  Fluvanna  Correctional 
Center  (VA-11.4%)  grossly  exceeded  the 
4.8%  POP  average  for  all  female  prisons. 
Orleans  Parish-South  White  Street  Jail 
(LA-7. 5%),  Madison  County  Detention 
Facility  (AL-5.5%),  Miami-Dade  County 
Pre-trial  Detention  Center  (FL-5.1%), 
Houston  County  Jail  (AL-4.0%),  Jefferson 
County  Jail  (MO-4.0%)  and  Madison 
County  Detention  Center  (IN-3. 9%)  had 
much  higher  rates  than  the  1.5%  POP 
average  for  all  jails. 

Four  male  prisons,  two  female  prisons 
and  five  jails  were  55%  or  more  above 
the  SSM  average  in  comparable  facilities. 
The  Crossroads  Correctional  Facility 
(MO-8. 2%),  Attica  Correctional  Facility 
(NY-8.1%),  Elmira  Correctional  Facility 
(NY-7. 7%)  and  Ferguson  Unit  (TX-7.6%) 
grossly  exceeded  the  2.9%  SSM  average  for 
all  male  prisons. 

Bayview  Correctional  Facility  (NY- 
11.5%)  and  Fluvanna  Correctional 
Facility  (VA-6.0%)  grossly  exceeded  the 
2.2%  SSM  average  for  all  female  pris- 
ons. Caroline  County  Jail  (MD-10.0%), 
Eastern  Shore  Regional  Jail  (VA-9.9%), 
Clallam  County  Correctional  Facility 
(WA-6.1%),  Orleans  County  Jail  (NY- 
5.6%)  and  Cook  County  Jail-Division  6 
(IL-5.5%)  had  the  highest  rates  above  the 
2.0%  SSM  average  for  all  jails. 

Most  POP  sexual  victimizations  oc- 
curred between  6:00  p.m.  and  midnight, 
and  most  took  place  in  a cell  or  sleeping 
area.  About  a fifth  of  all  victims  reported 
having  been  injured  during  a POP  sexual 
incident.  Only  around  a quarter  of  all 
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Ex-BOP  Pharmacist  Sentenced 
for  Stealing  Drugs 


POP  victims  reported  the  incident  to 
authorities. 

Most  SSM  incidents  occurred  in 
closets  or  locked  offices.  About  an  eighth 
of  all  victims  reported  being  injured  dur- 
ing SSM;  over  a fifth  of  all  SSM  victims 
reported  the  abuse  to  authorities.  Of  the 
SSM  victims  who  reported  improper 
sexual  touching,  40%  of  females  and 
43%  of  males  said  the  touching  occurred 
at  least  once  during  a pat  or  strip  search. 

Although  dependent  on  self-reporting 
by  prisoners  and  subject  to  some  method- 
ological errors,  the  91 -page  BJS  report 
indicates  that  sexual  victimization  remains 
a serious  problem  in  U.S.  jails  and  prisons 
seven  years  after  the  Prison  Rape  Elimina- 
tion Act  was  signed  into  law. 

The  PREA  rules  are  currently  being 
promulgated  by  the  U.S.  Department 
of  Justice  following  a public  comment 
period  that  ended  earlier  this  year.  PLN 
submitted  formal  comments  concerning 
the  standards  on  April  1,  201 1. 

The  BJS  report  on  sexual  victimiza- 
tion is  available  on  PLN’s  website.  P 

Source:  Sexual  Victimization  in  Prisons 
and  Jails  Reported  by  Inmates  2008-2009 
(August  2010,  NCJ  231169) 


The  former  chief  pharmacist  at  the 
Federal  Correctional  Institution 
(FCI)  in  Fairton,  New  Jersey  has  admit- 
ted to  stealing  more  than  $7,000  worth  of 
drugs,  needles  and  other  supplies  from  the 
prison’s  pharmacy. 

Brian  Walters,  47,  pleaded  guilty 
on  August  17,  2010  to  charges  of  theft 
of  government  property  after  an  inves- 
tigation by  the  Department  of  Justice’s 
Office  of  Inspector  General  discovered 
that  he  stole  nalbuphine  hydrochlo- 
ride, a narcotic  pain  killer,  from  FCI 
Fairton’s  pharmacy  from  July  2008 
to  July  2009.  He  also  stole  other  drug 
paraphenalia. 

Walters,  an  employee  of  the  U.S. 


Writing  to  Win 

Need  to  Write  better?  Writing  to  Win 
will  teach  you  the  basics  of  how  to  com- 
pose clear  and  convincing  written  and 
oral  legal  arguments!  270  pages  packed 
with  solid,  practical  advice  and  tips. 
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Public  Health  Service,  had  worked  at  FCI 
Fairton  since  1991.  He  was  sentenced  on 
December  1, 2010  to  a three-year  term  of 
probation,  $7,041.44  in  restitution  and  a 
$1,000  fine.  See:  United  States  v.  Walters, 
U.S.D.C.  (D.  NJ),  Case  No.  l:10-cr-00550 
-JEI.  P 

Sources:  The  Daily  Journal,  U.S.  Attorney 
press  release 
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Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

"lAJhev\  a di^be4i<t  p^4ie>\4  is  serious  **\d  in-forced  ^bot\4 
bis  disease,  heW4h  s4*-ff  4 o be  4he>  4oes.  The/ 

pAy  HV\Ore  ^44e.*^4  —JAMES,  A PRISONER  LIVING  WITH  DIABETES 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


S PLC  Southern  Poverty  Law  Center 

Handbook  made  possible  by  the  Southern  Poverty  Law  Center 
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U.S.  Deportations  Set  Record  in  2010 


According  to  U.S.  Department  of 
Homeland  Security  (DHS)  Secretary 
Janet  Napolitano  in  an  October  2010 
statement,  the  United  States  set  a record 
for  deporting  immigrants  in  the  fiscal 
year  that  ended  last  September,  reaching 
392,862  deportations. 

More  than  half  of  those  deported, 
195,772,  had  criminal  convictions  - which 
was  an  increase  of  more  than  8 1 ,000  depor- 
tations of  such  immigrants  compared  with 
the  last  year  of  the  Bush  presidency. 

According  to  the  New  York  Times, 
the  Obama  administration  has  been  under 
“intense  pressure  to  show  that  they  are 
tough  on  illegal  immigration.” 

Of  course,  that  is  contradicted  by  the 
fact  that  the  U.S.  Justice  Department  filed 
a well-publicized  lawsuit  against  the  State 
of  Arizona  in  an  effort  to  strike  down 
that  state’s  legislative  attempt  to  increase 
arrests  of  illegal  immigrants.  [See:  PLN, 
Nov.  2010,  p.l]. 

According  to  the  Times,  “an  outcry 
from  Latinos  in  the  state  and  nationwide, 
who  said  [the  law]  could  lead  to  harass- 
ment and  racial  profiling...”  helped  trigger 
the  lawsuit  by  the  Justice  Department. 
The  Arizona  statute,  SB  1070,  has  been 
partially  stayed  by  a federal  judge. 

Napolitano  claimed  that  the  Obama 
administration  was  trying  to  concentrate 
deportation  efforts  on  “removing  those 
who  pose  public  safety  threats  to  our 
communities.” 

Local  law  enforcement  authorities 
are  now  able  to  check  the  immigration 
status  of  detainees  under  a program  called 
Secure  Communities.  A fingerprint  check 
is  conducted  through  DHS  databases  to 
verify  whether  a detainee  is  eligible  to  be 
in  the  country.  Approximately  660  cities 
and  counties  participate  in  the  program, 
which  started  in  2008  in  Harris  County, 
Texas.  Harris  County  Sheriff  Adrian  Gar- 
cia emphasized  that  many  of  the  people 
who  face  deportation  “didn’t  come  here 
to  make  a better  life  for  themselves,  they 
came  to  continue  their  criminal  career.” 

Secure  Communities  has  identified 
around  240,000  illegal  immigrants.  Accord- 
ing to  the  DHS,  about  one-third  of  deportees 
with  criminal  records  had  committed  serious 
crimes  such  as  murder,  rape  or  major  drug  of- 
fenses. That  necessarily  means  that  two-thirds 
were  guilty  of  lesser  crimes  - including  DUI 
and  driving  without  a license. 


by  Derek  Gilna 

Of  the  197,000  people  deported  dur- 
ing the  last  fiscal  year  who  had  committed 
no  crimes,  Immigration  and  Customs 
Enforcement  (ICE)  officials  said  many 
were  fugitives  from  immigration  courts 
or  had  crossed  the  border  illegally  - a 
civil  offense. 

Further,  ICE  has  conducted  over 
2,200  audits  of  businesses  to  verify  the 
immigration  status  of  their  workers,  which 
resulted  in  charges  against  180  employers 
and  $50  million  in  fines. 

David  Leopold,  president  of  the 
American  Immigration  Lawyers  Asso- 
ciation, asked,  “Were  they  immigrants 
who  were  just  caught  in  the  web  of  a 
very  dysfunctional  system?  Everybody 


On  May  17,  2010,  the  Third  Circuit 
Court  of  Appeals  reversed  a district 
court’s  grant  of  summary  judgment  to 
prison  officials  on  the  eve  of  trial,  holding 
it  was  an  abuse  of  discretion  to  grant  the 
oral  motion  for  summary  judgment  so  late 
in  the  proceedings.  The  appellate  court 
also  held  that  the  Prison  Litigation  Re- 
form Act  (PLRA)  does  not  impose  a strict 
timing  requirement  on  prison  officials  to 
raise  the  affirmative  defense  of  failure  to 
exhaust  administrative  remedies. 

Before  the  Third  Circuit  was  the 
appeal  of  Pennsylvania  prisoner  Jeffrey 
Allen  Drippe.  His  civil  rights  complaint 
alleged  an  Eighth  Amendment  violation 
for  denial  of  prompt  medical  treatment 
by  guard  Ralph  Gototewski.  Drippe  was 
forced  on  August  1 , 2004  to  shower  in  a 
dirty  shower  without  footwear.  By  August 
4 he  had  become  extremely  sick  with  flu- 
like symptoms  and  a swollen  leg. 

Gototewski  came  to  Drippe ’s  cell  and 
stated,  “that  looks  really  bad.”  He  told 
Drippe  that  he  would  inform  the  Unit 
Sergeant,  but  Drippe  was  not  taken  to 
medical  until  August  7.  He  was  diagnosed 
with  cellulitis. 

In  answering  Drippe ’s  complaint, 
Gototewski  raised  several  defenses,  with 
failure  to  exhaust  administrative  remedies 
being  the  last.  A scheduling  order  was  is- 
sued, requiring  dispositive  motions  to  be 


is  behind  smart  enforcement,  but  smart 
enforcement  without  a comprehensive  fix 
to  the  system  is  not  smart.” 

The  Obama  administration,  despite 
repeated  promises  to  the  contrary,  has 
not  introduced  legislation  to  reform  the 
U.S.  immigration  system,  though  Obama 
invited  Congress  to  address  the  issue  dur- 
ing a speech  in  El  Paso,  Texas  on  May 
10,2011.  Also,  Secretary  Napolitano  has 
called  for  immigration  reform,  and  in  2009 
implemented  specific  reforms  related  to 
ICE’s  immigration  detention  policies. 

Sources:  New  York  Times,  www.thehill. 
com,  Washington  Post,  DHS  Fact  Sheet 
(Oct.  6,  2009) 


submitted  by  March  3,  2008.  Gototewski 
filed  a motion  for  summary  judgment, 
which  was  denied,  in  October  2007. 

He  filed  another  motion  during  the 
pre-trial  conference,  arguing  that  none 
of  Drippe ’s  administrative  remedies  had 
reached  final  review.  That  motion  was 
denied  when  Drippe  showed  he  had  in  fact 
pursued  two  grievances  to  the  final  level 
of  review.  On  the  eve  of  trial,  Gototewski 
made  an  oral  motion  for  summary  judg- 
ment. In  granting  the  motion,  the  district 
court  held  that  Drippe’s  grievances  did 
not  give  prison  officials  notice  of  the  staff 
member  accused  of  wrongdoing  or  of  the 
unconstitutional  conduct. 

On  appeal,  Drippe  made  two  arguments. 
The  first  was  based  on  Pavey  v.  Conley,  544 
F.3d  737  (7th  Cir.  2008).  There,  the  Court  of 
Appeals  had  held  the  “district  court  must 
first  hold  a hearing  to  address  exhaustion, 
then  order  exhaustion-related  discovery,  and 
finally,  the  district  court  must  resolve  the 
question  of  exhaustion  before  commencing 
merits-based  pre-trial  discovery.” 

The  Third  Circuit  agreed  with  this 
procedure  to  meet  “the  statutory  goal 
of  sparing  federal  courts  the  burden  of 
prisoner  litigation  until  and  unless  the 
prisoner  has  exhausted  his  administra- 
tive remedies.”  Nonetheless,  the  appellate 
court  rejected  Drippe’s  position  that  Pavey 
held  there  is  written  into  the  “PLRA  a 
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timing  requirement  for  which  the  PLRA 
provides  no  textual  support.” 

However,  Drippe’s  second  argu- 
ment, that  the  district  court  had  violated 
Fed.R.Civ.P.  6(b),  was  well-taken.  In  that 
regard,  Gototewski’s  third  summary  judg- 
ment motion  came  seven  months  after  the 
court’s  scheduling  order.  Pursuant  to  Rule 
6,  “any  post  deadline  extension  must  be 
‘upon  motion  made,’  and  is  permissible 
only  where  the  failure  to  meet  the  deadline 
‘was  the  result  of  excusable  neglect.’” 

The  oral  summary  judgment  motion 
made  just  before  trial  failed  to  meet  the 
Rule’s  required  “high  degree  of  formality 
and  precision,  putting  the  opposing  party 
on  notice  that  a motion  is  at  issue  and  that 
he  therefore  ought  to  respond.”  Moreover, 
the  district  court  failed  to  find  that  excusable 
neglect  existed,  which  requires  consideration 
of  “all  relevant  circumstances  surrounding 
the  party’s  omission.  These  include  ...  the 
danger  of  prejudice  ...,  the  length  of  the 
delay  and  its  potential  impact  on  judicial 
proceedings,  the  reason  for  the  delay,  includ- 
ing whether  it  was  within  the  reasonable 
control  of  the  movant,  and  whether  the 
movant  acted  in  good  faith.” 

The  Third  Circuit  therefore  reversed 
the  grant  of  summary  judgment  and 
remanded  for  the  district  court  to  let  Go- 
totewski  hie  a motion  for  an  extension  of 
time  in  which  to  hie  another  dispositive 
motion.  See:  Drippe  v.  Tobelinski,  604  F.3d 
778  (3rd  Cir.  2010). 

The  case  proceeded  to  trial  following 
remand,  though  the  district  court  held 
that  “[t]he  issue  of  Plaintiff’s  exhaustion 
of  administrative  remedies  raised  as  an 
affirmative  defense  and  as  a question  of 


law  will  be  tried  by  the  Court  without  a 
jury  prior  to  any  trial  on  the  remaining 
issues  in  the  case.” 

On  November  10,  2010,  just  before 
trial,  the  district  court  again  dismissed 
the  case,  “on  the  basis  that  Plaintiff  failed 


to  exhaust  his  administrative  remedies.” 
Drippe  has  appealed  the  dismissal  to 
the  Third  Circuit,  and  his  appeal  re- 
mains pending.  See:  Drippe  v.  Tobelinski, 
U.S.D.C.  (M.D.  Penn.),  Case  No.  3:06-cv- 
01096-ARC.  |W 


Anarchists  Claim  Attack  on  NC 
Department  of  Correction 


On  November  24,  2010,  the  tires  of 
six  vehicles  belonging  to  the  North 
Carolina  Department  of  Correction 
(DOC)  were  slashed  in  a parking  lot  in 
Asheville,  North  Carolina,  and  an  adja- 
cent building  housing  a DOC  office  was 
defaced.  The  total  damage  was  estimated 
at  $3,000. 

Afterwards,  a message  posted  on  an 
anarchist  website  claimed  responsibility 
for  the  attack,  stating  that  anarchists  had 
vandalized  the  DOC  office  and  vehicles 
because  the  department  “oversees  the 
administration  of  probation  and  forced 
drug  [tests].”  The  attack  was  “against  this 
institution  in  particular  and  the  police 
apparatus  in  general.” 

According  to  the  online  post,  “Six 
DOC  vehicles  were  disabled.  Their  tires 
were  slashed  and 
their  windows  de- 
stroyed with  glass 
etching  fluid.  ‘Burn 
the  Prisons’  and 
a circled  A were 
scrawled  across  [the] 

DOC  building’s  ve- 
neer.” The  circled  A 
is  a common  symbol 


used  to  denote  anarchy. 

The  message  also  linked  the  DOC  to 
the  Prison  Industrial  Complex  and  said 
the  attack  was  “an  act  of  revolutionary 
solidarity”  with  comrades  Eric  Oseland, 
David  Japenga  and  Alfredo  Bonanno, 
“who  was  recently  released  from  Greek 
Prison.” 

The  online  message  closed  with  the 
following:  “In  a world  dominated  by  these 
institutions  and  saturated  by  police,  we  did 
this  to  show  that  we  will  not  be  neutral- 
ized, and  that  it  is  absolutely  possible  and 
imperative  that  we  fight  these  motherfuck- 
ers. Love  and  solidarity  with  all  prisoners 
and  POWs  in  social  war.”  P^ 

Sources:  www.  citizen-times,  com,  www. 
anarchistnews.  org 


“Winning Habeas  Corpus  &Post 
Conviction  Relief”  Second  Edition  2010 

Attorney  Kent  Russell  writes:  “Now  that  I’ve  been 
turned  on  to  Winning  Habeas  Corpus,  I always  make  sure 
that  it’s  close  at  hand. . .” 

(Mr.  Russell’s  review  is  available.  Send  S.A.S.E.) 
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First  Circuit  Reverses  Finding  that  Sexual  Interest  in  Adolescents 
Not  Disorder  Warranting  Civil  Commitment 


On  June  4,  2009,  U.S.  District  Court 
Judge  Joseph  L.  Tauro  ordered  the 
release  of  a federal  prisoner  the  govern- 
ment had  sought  to  civilly  commit  as  a 
sexually  dangerous  person.  In  ordering 
the  release.  Judge  Tauro  concluded  that 
the  government  had  failed  to  show  that 
the  prisoner  suffered  from  a “serious 
mental  illness,  abnormality,  or  disorder” 
that  justified  civil  commitment. 

The  Adam  Walsh  Act,  enacted  by 
Congress  in  2006,  permits  the  civil  com- 
mitment of  “sexually  dangerous”  persons. 
Sexual  dangerousness  is  demonstrated 
upon  a showing  of  clear  and  convincing 
evidence  that  the  person  “suffers  from 
a serious  mental  illness,  abnormality,  or 
disorder  as  a result  of  which  he  would  have 
serious  difficulty  in  refraining  from  sexu- 
ally violent  conduct  or  child  molestation  if 
released.”  18  U.S.C.  § 4247(a)(5)-(6). 

On  March  9,  2007,  the  federal  govern- 
ment instituted  civil  commitment  proceedings 
against  Todd  Carta.  Carta  was  incarcerated 
for  his  first  sex  offense  but  had  a long  his- 
tory of  sexual  contact  with  minors.  The 
government  sought  certification  of  Carta 
as  a sexually  dangerous  person  on  the  basis 
that  he  suffered  from  “hebephilia,”  which, 
according  to  the  Bureau  of  Prisons  doctor 
who  diagnosed  him,  is  a sexual  preference  for 
“young  teens”  until  “about  age  seventeen.” 

After  hearing  expert  testimony  from 
both  sides,  the  district  court  declined  to 
certify  Carta  as  “sexually  dangerous.”  The 
primary  problem  with  the  government’s 
case,  Judge  Tauro  explained,  was  with  its 
reliance  on  the  “hebephilia”  diagnosis  to 
support  its  petition  for  civil  commitment. 

Hebephilia,  despite  the  government’s 
contentions,  was  not  a valid  “mental  ill- 
ness, abnormality,  or  disorder,”  the  district 
court  concluded.  In  reaching  this  conclu- 
sion, the  court  noted  that  hebephilia  is  not 
listed  in  the  DSM-IV,  the  “classification 
manual  that  contains  all  of  the  known 
research  on  mental  disorders.” 

Additionally,  the  court  decided  that 
hebephilia  was  not  a reliable  diagnosis 
because  the  purported  disorder  does  not 
have  any  consistent  criteria.  Some  doctors, 
for  example,  consider  sexual  interest  in 
adolescents  as  indicative  of  hebephilia, 
whereas  others  consider  only  a “sexual 
preference”  for  adolescents  as  qualifying 
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by  Brandon  Sample 

behavior.  “Lack  of  any  clear  criteria,”  the 
court  wrote,  “demonstrates  that  hebe- 
philia is  not  a workable  diagnosis.” 

The  district  court  concluded  that  hebe- 
philia was  also  not  supported  by  research. 
While  some  peer-reviewed  studies  lend 
support  to  a diagnosis  of  hebephilia,  such 
research  is  extremely  limited,  rendering  the 
diagnosis  “scientifically  problematic.” 

Because  the  government  failed  to 
show  that  Carta’s  “sexual  interest  in  pu- 
bescent and  post-pubescent  adolescents 
qualifies  as  a serious  mental  illness,  ab- 
normality, or  disorder,”  the  government’s 
motion  seeking  civil  commitment  of  Carta 
as  a “sexually  dangerous  person”  was  de- 
nied and  Carta  was  ordered  released  from 
BOP  custody.  See:  United  States  v.  Carta, 
620  F.Supp.2d  210  (D.  Mass.  2009). 

The  BOP  appealed,  and  Carta’s  re- 
lease was  stayed.  On  January  15, 2010,  the 
First  Circuit  reversed  the  district  court. 
The  appellate  court  noted  that  Carta  had 
“described  his  primary  sexual  interest  as 
children  age  12  to  17  and  his  secondary  in- 
terest as  children  age  7 to  1 1,  and  admitted 
to  having  a large  child  pornography  collec- 
tion; he  usually  stored  between  10,000  and 
20,000  images  on  his  computer  and  spent 
12  to  14  hours  daily  looking  at  child  por- 
nography prior  to  his  arrest.”  The  Court 
of  Appeals  also  detailed  Carta’s  lengthy 
history  of  sexually  abusing  children. 


An  investigative  report  released  by  the 
Puerto  Rico  chapter  of  the  American 
Civil  Liberties  Union  (ACLU)  in  July  2010, 
concerning  the  Guerrero  Correctional  In- 
stitution in  Aguadilla,  Puerto  Rico,  found 
that  53  prisoners  had  died  during  a six-year 
period  from  2002  to  2008.  According  to 
the  report,  it  was  “particularly  alarming 
that  many  of  these  deaths  occurred  during 
[the  prisoners’]  first  days  in  jail.  In  the  most 
extreme  cases,  the  deaths  occurred  during 
the  first  forty-eight  (48)  hours  following 
admission  of  the  prisoner  or  detainee  to 
that  correctional  facility.” 

The  study  was  prompted  by  reports  in 
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When  Carta  was  diagnosed  by  the 
government’s  expert,  he  was  diagnosed 
with  “‘paraphilia  not  otherwise  specified’ 
that  was  characterized  by  ‘hebephilia.’” 
Paraphilia  is  included  in  the  DSM IV,  and 
his  condition  was  described  as  “paraphilia 
not  otherwise  specified  because  hebephilia 
...is  not  itself  an  abnormality  specifically 
listed  in  the  DSM  nor  is  it  one  of  the 
specific  examples  of  paraphilia  listed  in 
the  DSM.  By  contrast,  pedophilia,  sexual 
attraction  to  children  before  puberty,  is  a 
listed  variety  of  paraphilia  in  the  DSM.” 

The  First  Circuit  found  that  under 
the  Adam  Walsh  Act,  a “mental  disorder 
or  defect  need  not  necessarily  be  one  so 
identified  in  the  DSM  in  order  to  meet  the 
statutory  requirement.”  Since  Carta  was 
diagnosed  with  “paraphilia  not  otherwise 
specified,”  that  diagnosis  met  the  require- 
ments of  the  Act  even  if  hebephilia  was 
not  expressly  included  in  the  DSM  IV. 

The  appellate  court  also  upheld  the 
district  court’s  finding  that  Congress  did 
not  exceed  its  authority  when  passing  the 
Adam  Walsh  Act,  rejecting  Carta’s  con- 
stitutional and  due  process  challenges  to 
the  Act.  See:  United  States  v.  Carta,  592 
F.3d  34  (1st  Cir.  2010). 

A bench  trial  was  held  following  re- 
mand, and  the  district  court’s  decision  as 
to  whether  Carta  will  be  civilly  committed 
remains  pending. 


the  news  media  commencing  in  2004  that 
highlighted  unusual  prisoner  deaths,  and 
the  lack  of  success  that  family  members 
had  in  obtaining  information  as  to  the 
cause  of  the  deaths.  “Relatives  of  the  de- 
ceased prisoners  reported  that  they  were 
not  notified  that  their  relative  died  on 
account  of  health  problems,  and  in  many 
cases  were  not  notified  that  their  relative 
had  died  at  all,”  the  report  stated. 

According  to  jail  authorities,  the  deaths 
were  not  due  to  violent  causes  and  were  un- 
related to  aggression  from  other  prisoners. 
The  study,  among  several  findings  reached 
following  the  ACLU’s  investigation,  revealed 
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ACLU  Investigates  Prisoners’  Deaths 
at  Puerto  Rican  Prison 

by  Derek  Gilna 


that  prison  officials  were  extremely  unco- 
operative in  providing  information  about 
how  the  deaths  occurred  or  why.  Prisoner 
deaths  were  not  properly  investigated  by 
prison  authorities,  nor  autopsies  mandated 
by  Puerto  Rican  law  and  accepted  human 
rights  standards  performed. 

According  to  Puerto  Rican  officials, 
the  mortality  rate  at  the  Guerrero  facility 
was  the  highest  in  the  territory’s  entire 
prison  system,  and  the  ACLU  found  that 
Puerto  Rico  had  the  highest  incidence  of 
unexplained  deaths  in  the  United  States. 

Another  of  the  report’s  findings  was 
the  apparent  deliberate  indifference  on  the 
part  of  jail  administrators  in  dealing  with 
prisoners’  medical  issues,  in  possible  viola- 
tion of  the  Eighth  Amendment  and  the 
Charter  of  Rights  of  Puerto  Rico.  Puerto 
Rico’s  prison  system  has  issued  no  report 
related  to  any  investigation  to  explain  the 
inordinate  number  of  deaths  at  Guerrero. 

The  problems  apparently  have  been 
exacerbated  by  a lack  of  coordination  be- 
tween the  Department  of  Corrections  and 
Rehabilitation  (DCR)  and  the  Correctional 
Health  Services  Corporation  (CHSC)  in 
investigating  the  deaths.  Neither  agency  has 
been  effective  in  ensuring  that  the  Institute 
of  Forensic  Sciences  performs  legally- 
mandated  autopsies  when  prisoners  die. 

The  ACLU  found  that  the  Puerto  Ri- 
can prison  system  “also  failed  to  comply 
with  international  standards  requiring 
greater  care  for  persons  detained  at  incar- 
ceration facilities  who  have  yet  to  be  tried. 
The  majority  of  the  deceased  inmates  were 
detainees  awaiting  trial.” 

Another  Ending  in  the  ACLU  report 
was  that  “the  majority  of  inmates  who 
died  while  detained  at  Guerrero  Jail  were 
persons  addicted  to  controlled  substances, 
admitted  to  the  institution’s  detoxification 
program.  The  certified  toxicological  and 
autopsy  reports  ...  do  not  coincide,  how- 
ever, with  the  official  government  version 
that  these  prisoners’  deaths  were  due  to  the 
consumption  of  the  drug  named  Xylazine 
...  [which]  does  not  pose  a risk  of  death.” 

Despite  the  lack  of  official  coopera- 
tion, the  ACLU  was  able  to  determine  that 
delays  in  providing  necessary  medical  care 
to  prisoners  and  delays  in  transporting 
them  to  off-site  medical  facilities  “might 
have  [put]  prisoners  at  risk.”  The  ACLU 
also  found  that  after  deaths  were  attributed 
to  Xylazine,  a sedative,  prison  authorities 
took  no  steps  to  respond  to  the  emergency. 
Again,  since  no  results  of  any  government 
investigation  have  been  released,  it  is  dif- 
ficult to  ascertain  what  measures,  if  any, 
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authorities  took  to  respond  to  the  inordi- 
nate number  of  prisoner  deaths. 

The  ACLU  also  criticized  prison  au- 
thorities and  the  Puerto  Rican  government 
for  lack  of  transparency  related  to  the  deaths 
at  Guerrero,  and  for  blocking  official  requests 
for  information  by  the  ACLU  and  other 
members  of  the  public.  The  report  noted, 
“the  DCR  on  repeated  occasions  refused  to 
meet  with  the  ACLU  or  to  cooperate  with 
our  investigation....  The  Corrections  Admin- 
istration failed  to  fulfill  its  duty  to  notify  the 
prisoners’  family  members  that  their  relative 
suffered  a health  complication  and  subse- 
quent death....  This  violates  international 
human  rights  standards....” 

The  ACLU  also  alleged  in  its  investi- 
gative report  that  prisoners’  health  issues 
stemmed  from  the  fact  that  some  “home- 
less persons  were  sent  to  jail  for  violating 
discriminatory,  unconstitutional  law  en- 
forcement codes  that  prohibit  acts  protected 
by  the  right  to  free  speech,  such  as  asking 
for  money  or  spending  the  night  in  public 
spaces ...  [or]  because  they  were  addicted  to 
controlled  substances....”  The  ACLU  further 
criticized  the  Pretrial  Services  authority  for 
failing  to  ask  for  bond  reductions  for  such 
individuals,  sparing  them  incarceration. 
“They  were  sent  to  the  Guerrero  Jail  to  sup- 
posedly ensure  their  appearance  in  Court. 
But  their  court  appearance  never  did  take 
place,  due  to  their  sudden  deaths.” 

The  ACLU  made  various  recommen- 
dations, including  prompt  investigation  of 
all  prisoner  deaths,  to  identify  the  cause 
and  manner  of  death;  carrying  out  prompt 
autopsies;  notifying  family  members  and 
the  public  when  a prisoner  dies;  creating 
a better  system  of  communication  and 
management  within  the  prison  system  to 
improve  operations;  and  complying  with 
the  U.N.’s  Standard  Minimum  Rules  for 
the  Treatment  of  Prisoners.  The  ACLU 
also  asked  that  the  Legislative  Assembly 
of  Puerto  Rico  comply  with  its  duty  to 
carry  out  independent  investigations  in  re- 
sponse to  complaints  about  human  rights 
violations,  and  make  its  Endings  public. 

The  ACLU  further  stated  that  the 
courts  should  seek  alternatives  to  pretrial 
detention  for  defendants  “regardless  of 
their  social  status.”  Finally,  the  ACLU 
asked  the  U.S.  Department  of  Justice  to 
“investigate  the  circumstances  around 
the  death  of  any  person  in  State  custody, 
with  the  aim  of  identifying  civil  rights 
violations.”  See:  Investigation  on  Deaths  of 
Prisoners  at  the  Guerrero  Correctional  In- 
stitution in  Aguadilla,  Puerto  Rico  (ACLU, 
Puerto  Rico  Chapter,  July  2010).  P 
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Virginia  DOC  Settles  Censorship  Suit  Over  The  Final  Call 


The  Virginia  Department  of  Correc- 
tions (VDOC)  has  agreed  to  settle  a 
lawsuit  filed  by  a prisoner  at  Red  Onion 
State  Prison  over  the  rejection  of  numer- 
ous issues  of  The  Final  Call,  a newspaper 
of  the  Nation  of  Islam. 

Kelvin  Brown  sued  the  VDOC  after 
nearly  a year’s  worth  of  issues  of  The 
Final  Call  were  rejected  as  unauthorized 
by  prison  staff.  Brown  was  never  given  a 
reason  for  the  rejections  and  was  not  al- 
lowed to  appeal  to  the  Publication  Review 
Committee. 

Brown  alleged  that  the  censorship  of 
The  Final  Call  violated  his  First  Amend- 
ment rights  and  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RLU- 
IPA). 

This  is  the  third  recent  case  in  which 
the  VDOC  has  either  settled  or  been  or- 
dered to  change  its  publication  policies. 
In  September  2010,  the  VDOC  agreed  to 
end  its  ban  on  Prison  Legal  News.  [See: 
PLN,  Nov.  2010,  p.46].  Virginia  prison 
officials  were  also  ordered  to  let  prisoners 
receive  classic  literature  containing  sexu- 
ally explicit  language.  The  court  in  that 
case  noted  the  VDOC  allowed  prisoners 
to  receive  Playboy.  [See:  PLN,  March 

2011,  p.22], 

“The  Virginia  Department  of  Cor- 
rections has  been  out  of  control  when  it 
comes  to  censoring  literature  coming  into 
the  prisons,”  said  Jeff  Fogel,  Brown’s  at- 
torney. “This  problem  will  not  be  solved 
until  the  Department  of  Corrections  fully 
realizes  that  it  has  no  right  to  impose  po- 
litical or  religious  orthodoxy.” 

The  VDOC  declined  to  comment. 
Aside  from  resolving  Brown’s  cen- 
sorship claims,  the  VDOC  agreed  as 
part  of  the  November  2010  settlement 
in  his  lawsuit  to  show  Nation  of  Islam 
DVDs  on  its  closed-circuit  television 
channel  at  Red  Onion  State  Prison  “on 
a comparable  schedule  for  Christian 
programming.” 

Previously  rejected  issues  of  The 
Final  Call  will  be  delivered  to  Brown,  ten 
at  a time.  Additionally,  the  settlement 
requires  that  a notice  be  posted  at  each 
VDOC  facility  notifying  prisoners  of  the 
availability  of  previously  rejected  issues 
of  The  Final  Call. 

Pursuant  to  the  settlement,  the  VDOC 
also  agreed  to  pay  reasonable  attorney’s 
fees  to  Fogel,  which  amounted  to  $13,654. 
See:  Brown  v.  Ray,  U.S.D.C.  (W.D.  Va.), 
Case  No.  7:09-cv-00180-pms. 

June  2011 


In  a similar  previous  case,  in  March 
2010  a Louisiana  federal  court  held  that 
censorship  of  The  Final  Call  by  prison 
officials  violated  both  the  First  Amend- 


On  August  20,  2009,  the  U.S.  Court 
of  Appeals  for  the  Eighth  Circuit  af- 
firmed a district  court’s  denial  of  qualified 
immunity  to  six  Garland  County  Adult 
Detention  Center  (GCADC)  staff  accused 
of  deliberate  indifference. 

On  February  13,  2007,  when  Steven 
Ross  McFarland,  an  Iraqi  war  veteran, 
was  arrested  and  taken  to  the  GCADC 
in  Hot  Springs,  Arkansas,  he  was  clearly 
intoxicated.  The  arresting  officer’s  report 
confirmed  that  he  was  under  the  influence, 
and  after  a urine  sample  was  taken  during 
booking,  test  results  indicated  that  McFar- 
land had  taken  Seroquel,  Hydrocodone, 
Depakote  and  Ambien.  In  addition,  a 
prescription  for  Chlorzoxazone,  a muscle 
relaxer,  was  found  on  McFarland’s  person. 
The  prescription  was  only  one  day  old  but 
was  missing  21  pills  out  of  the  90  that  had 
been  prescribed. 

During  a drug  influence  evaluation, 
McFarland’s  coordination  was  character- 
ized as  “poor,”  his  speech  as  “slurred,” 
his  face  as  “flushed”  and  his  eyelids  as 
“droopy.”  Additionally,  McFarland  self- 
reported  that  he  had  taken  an  “unknown 
amount”  of  the  drugs  discovered  in  his 
system.  His  pulse,  blood  pressure  and 
temperature  were  noted  as  being  “down.” 
Finally,  a blood  alcohol  test  confirmed 
that  McFarland  had  not  been  drinking. 

Rather  than  immediately  sending 
McFarland  to  a hospital,  jail  staff  con- 
sulted with  an  on-duty  nurse  at  the  jail  to 
determine  whether  he  required  hospital- 
ization. The  nurse  examined  McFarland 
and  decided  he  did  not  need  to  be  hospi- 
talized, as  it  appeared  that  McFarland, 
who  was  snoring  loudly  at  the  time,  “was 
sleeping  off  alcohol.”  However,  jail  staff 
did  not  tell  the  nurse  about  McFarland’s 
ingestion  of  drugs,  and  the  nurse  did  not 
consult  McFarland’s  blood  alcohol  test 
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ment  and  RLUIPA.  [See:  PLN,  Sept. 
2010,  p.  11],  FI 

Additional  source:  Associated  Press 


results  which  showed  he  had  not  been 
drinking. 

McFarland  later  stopped  breathing. 
Jail  officers  entered  McFarland’s  cell  but 
did  not  perform  CPR.  He  was  finally  tak- 
en to  a hospital,  where  he  was  diagnosed 
with  severe  brain  injuries  stemming  from 
airway  blockage. 

McFarland’s  guardian,  Jan  McRaven, 
filed  suit  against  jail  staff  alleging  deliber- 
ate indifference  to  McFarland’s  serious 
medical  needs.  The  district  court  denied 
qualified  immunity  as  to  six  of  the  jail 
employees,  holding  there  were  genuine  is- 
sues of  material  fact  as  to  the  defendants’ 
“subjective  knowledge  of  McFarland’s 
medical  need.”  The  defendants  filed  an 
interlocutory  appeal. 

On  appeal,  four  of  the  defendants 
argued  that  they  reasonably  relied  on  the 
jail  nurse’s  determination  that  McFarland 
did  not  need  hospitalization.  The  Eighth 
Circuit  disagreed,  holding  that  the  nurse’s 
opinion  was  of  little  value  because  the 
defendants  knew  about  “the  cocktail  of 
potent  drugs  McFarland  had  consumed,” 
were  aware  that  McFarland  “exhibited 
symptoms  of  extreme  intoxication,”  and 
knew  that  the  nurse  who  examined 
McFarland  was  unaware  of  his  drug 
ingestion.  It  is  “unreasonable  to  rely  on  a 
medical  assessment  grounded  on  incorrect 
information,”  the  appellate  court  wrote. 

Additionally,  the  Court  of  Appeals 
concluded  that  qualified  immunity  was 
properly  denied  to  the  nurse  who  exam- 
ined McFarland,  as  well  as  to  the  guard 
who  failed  to  perform  CPR  after  discov- 
ering that  McFarland  was  not  breathing. 

With  respect  to  the  nurse,  the  Eighth 
Circuit  held  that  the  nurse’s  failure  to 
consult  McFarland’s  blood  alcohol  test 
results  before  deciding  whether  he  should 
be  hospitalized  “raise[d]  an  inference  of 
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Immunity  for  Guards  Accused  of  Deliberate 
Indifference;  $5.2  Million  Verdict,  $450,000 
Settlement  on  Remand 

by  Brandon  Sample 


recklessness,  if  not  incompetence,  preclud- 
ing qualified  immunity.”  As  for  the  guard 
who  failed  to  perform  CPR,  “[a]n  officer 
trained  in  CPR,  who  fails  to  perform  it 
on  a prisoner  manifestly  in  need  of  such 
assistance,  is  liable  under  § 1983  for  delib- 
erate indifference.” 

The  judgment  of  the  district  court 
was  accordingly  affirmed.  See:  McRaven 
v.  Sanders,  577  F.3d  974  (8th  Cir.  2009). 

Following  remand  the  case  proceeded 
to  a jury  trial  in  December  2009,  resulting 


in  a verdict  of  $5  million  in  compensatory 
damages  plus  an  additional  $100,000  each 
in  punitive  damages  against  defendants 
Sgt.  Dan  Ansley  and  Tommy  L.  Harmon, 
LPN.  The  defendants’  motion  for  a new 
trial  was  denied  on  February  1 1 , 2010,  and 
on  March  3, 2010  the  district  court  granted 
attorney  fees  to  McRaven  in  the  amount  of 
$40,522.71  plus  $20,289.50  in  costs. 

The  defendants  appealed  the  jury 
verdict  to  the  Eighth  Circuit,  and 
McRaven  appealed  the  district  court’s 


previous  grant  of  summary  judgment, 
on  the  basis  of  qualified  immunity,  to 
two  other  defendants.  The  parties  noti- 
fied the  court  in  September  2010  that 
they  had  agreed  to  settle  the  case  for 
$450,000.  Consequently,  both  appeals 
were  voluntarily  dismissed.  See:  McRa- 
ven v.  Sanders,  U.S.D.C.  (W.D.  Ark.), 
Case  No.  6:07-cv-06019-RTD.  Ft 

Additional  source:  Hot  Springs  Sentinel- 
Record 


New  York  Ex-Jail  Doctor  Charged  With 
Selling  Prescription  Painkillers 


The  former  clinical  director  of  the  jail  in 
Nassau  County,  New  York  was  charged 
in  December  2010  with  selling  oxycodone, 
oxycontin  and  roxycodone  without  per- 
forming patient  evaluations  or  exams. 

Martin  Roginsky,  82,  was  charged 
with  ten  felony  counts  of  criminal  sale  of 
a prescription  for  a controlled  substance 
after  he  was  caught  selling  $261 ,000  worth 
of  painkillers  to  an  undercover  cop  from 
Rockville  Centre,  New  York.  The  drugs 
had  an  estimated  street  value  of  $10  million 
to  $15  million,  according  to  authorities. 

Roginsky  was  responsible  for  medical 
care  at  the  Nassau  County  Jail  from  1999- 
2001.  He  was  fired  in  2001  after  state  and 
federal  investigators  questioned  the  quality 
of  care  being  provided  to  prisoners  at  the  jail. 
One  prisoner  died  as  a result  of  poor  medical 
treatment  during  Roginsky ’s  tenure. 

He  also  served  as  a staff  physician 
at  the  Suffolk  County  Jail,  and  resigned 
in  lieu  of  being  terminated.  He  had  been 


writing  prescriptions  for  “staff  of  the 
Jail,  including  corrections  officers,  nurses, 
physician  assistants  and  even  the  warden.” 
Roginsky  later  filed  suit,  claiming  age 
discrimination.  See:  Roginskv  v.  County 
of  Suffolk,  U.S.D.C.  (E.D.  NY),  Case  No. 
2:09-cv-01 160-DRH-ARL. 


CENTER  FOR 

HEALTH 

JUSTICE 

«rw«  K-— 

A National  lliv  & hepatitis 
Information  Hotunk  for  Prisoners 

O IU»  QtDIBM  1K«1  KIV  Ot  Hmtim? 


W NOCD (OOP  LI  MmOOIOtKIt  UTDI  KtUAU? 


Cam.:  (2IJ) 

Ti » v/WhuTiii  bVKki 
* l.M.  TO  4 tM  Pinnc 


U c xcrrpl  collect  alt  from 
Ant  priv4«t  of  Jail  (Killlt 

•re 


The  charges  against  Roginsky  remain 
pending  and  he  faces  up  to  five-and-a-half 
years  in  prison  if  convicted.  His  license  to 
practice  medicine  is  still  active.  Ft 

Sources:  www.newsday.com, www.op.ny sed. 
gov 
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Maricopa  County  Sheriff’s  Office  Insider  Makes 
Misconduct  Allegations;  Resignations  Result 

by  Matt  Clarke 


On  August  17,  2010,  Frank  D.  Mun- 
nell.  Deputy  Chief  and  Patrol 
Bureau  Commander  at  the  Maricopa 
County  Sheriff’s  Office  (MCSO),  sent 
a 63-page  memorandum  to  Sheriff  Joe 
Arpaio.  The  memo,  which  was  made  pub- 
lic the  following  month,  accused  several 
high-ranking  MCSO  officials  - includ- 
ing Chief  Deputy  David  Hendershott, 
Deputy  Chief  Larry  Black  and  Captain 
Joel  Fox  - of  serious  misconduct,  some 
of  which  constituted  felony  offenses  un- 
der Arizona  state  law. 

The  overall  theme  of  Munnell’s  memo 
was  that  Hendershott  ran  the  MCSO  like 
a tyrant,  punishing  anyone  who  failed  to 
obey  his  orders  regardless  of  their  legality, 
and  retaliating  against  anybody  who  dared 
to  complain  or  who  cooperated  with  any 
of  the  many  investigations  of  the  MCSO 
by  state  and  federal  authorities. 

Another  theme  was  that  Hender- 
shott used  his  control  of  the  MCSO  to 
place  unqualified  friends  and  relatives  in 
command  positions,  where  some  of  them 
acted  in  an  unprofessional  and  juvenile 
fashion  instead  of  taking  their  duties 
seriously.  Munnell’s  allegations  included 
“malfeasance,  nepotism,  corruption, 
mismanagement,  political  impropriety 
and  violations  of  [the  MCSO’s]  Code  of 
Conduct,”  as  well  as  at  least  four  felonies 
and  interference  with  disclosure  of  public 
information. 

Hendershott  was  accused  of  using 
public  resources  for  campaign  purposes, 
soliciting  contributions  under  false  pre- 
tenses, misusing  overtime,  retaliating 
against  employees  who  disagreed  with  him 
or  cooperated  in  investigations  involving 
the  MCSO,  falsifying  official  documents, 
nepotism,  and  maintaining  a double 
standard  of  disciplinary  action  in  which 
obedient  and  otherwise  favored  employees 
did  not  face  serious  discipline  while  others 
were  dealt  with  harshly. 

He  was  portrayed  as  temperamental 
- exploding  when  subordinates  disagreed 
with  his  orders,  even  if  they  believed  them 
to  be  unlawful.  He  allegedly  imposed 
himself  between  Sheriff  Arpaio  and  the 
rest  of  the  MCSO  staff,  and  severely 
punished  anyone  who  tried  to  go  over  his 
head.  His  method  of  managing  the  MCSO 
reportedly  included  fear  instilled  by  abuse, 


bullying  and  retaliation. 

Hendershott  allegedly  instructed 
employees  not  to  assist  the  FBI  and  other 
law  enforcement  agencies  investigating 
the  MCSO  and  not  to  release  public 
information  even  when  MCSO  attorneys 
said  it  should  be  released.  He  was  accused 
of  running  a “black  bag  operation”  to 
identify  MCSO  employees  who  supported 
the  campaign  of  Sheriff  candidate  Dan 
Saban  by  videotaping  the  people  enter- 
ing and  leaving  Saban’s  campaign  events. 
Such  “disloyal”  employees  were  report- 
edly subjected  to  retaliation.  He  was  also 
accused  of  preventing  Internal  Affairs 
investigations  of  employees  he  considered 
“loyal.” 

This  deference  to  loyal  employees 
resulted  in  his  upholding  the  dismissal  of 
the  MCSO’s  entire  SWAT  team  - known 
as  MACE  - when  they  complained  about 
mismanagement  by  Captain  Fox.  An  al- 
legedly unqualified  Fox  had  been  placed  in 
command  of  MACE  by  his  friend,  MCSO 
Deputy  Chief  Larry  Black. 

Fox  supervised  another  SWAT-like 
team  called  the  Special  Assignment  Unit 
(SAU).  Deputies  assigned  to  the  SAU 
were  reportedly  subjected  to  hazing 
that  ranged  from  childish  to  danger- 
ous. Specifically,  when  he  resigned  so 
he  could  be  hired  by  the  Glendale  Police 
Department,  MCSO  Deputy  Adam  Spi- 
wak  revealed  that  his  reason  for  leaving 
was  hazing  and  other  inappropriate 
behavior  by  Deputy  A1  Macklin  and 
other  SAU  officers.  Such  behavior  in- 
cluded horseplay,  urinating  on  a vehicle 
door,  threatening  Spiwak  with  a Taser, 
hunting  and  target  shooting  while  on 
duty,  and  sneaking  up  behind  Spiwak 
in  a cemetery  to  discharge  a weapon 
directly  behind  him.  Although  Spiwak’s 
allegations  were  sustained,  none  of  the 
deputies  involved  were  disciplined. 

Munnell  alleged  in  his  memo  that 
Deputy  Macklin  stole  pornographic 
DVDs  from  the  evidence  locker  and  a 
video  camera  and  still  camera  from  an  ar- 
restee, and  was  later  allowed  to  return  the 
items.  He  also  allegedly  forged  his  super- 
visor’s signature  on  some  of  his  reports. 
Macklin  received  no  disciplinary  action 
and  was  not  prosecuted  even  though  those 
acts  constituted  felonies. 


Deputy  Chief  Black  allegedly  cov- 
ered up  administrative  investigations  of 
favored  employees,  interfered  in  Internal 
Affairs  investigations  of  “loyal”  employ- 
ees and,  for  personal  reasons,  tried  to 
coerce  a deputy  into  dropping  charges 
against  a professional  hockey  player  who 
had  assaulted  him. 

Other  allegations  against  Hender- 
shott included  misusing  his  office  to 
investigate  Sheriff  Arpaio’s  political  op- 
ponents, threatening  to  “machine  gun” 
subordinates  who  disagreed  with  unlaw- 
ful attempts  to  obtain  a search  warrant 
for  all  members  of  the  Maricopa  County 
Board  of  Supervisors,  directing  MCSO 
business  to  his  business  associates,  or- 
dering questionable  arrests  - including 
those  of  Phoenix  New  Times  executives 
Michael  Lacey  and  Jim  Larson  [See: 
PLN,  Aug.  2008,  p.12]  - and  taking  ques- 
tionable out-of-town  trips  at  taxpayers’ 
expense. 

Hendershott  also  prohibited  over- 
time for  most  MCSO  employees  while 
lavishing  it  on  favored  subordinates.  He 
was  accused  of  engaging  in  various  acts 
of  financial  malfeasance,  including  hav- 
ing a false  letter  sent  to  credit  bureaus 
to  obtain  a favorable  rate  on  a personal 
mortgage,  embezzling  money  raised  for 
the  Posse  Baseball  Team  by  selling  pink 
underwear  and  receiving  kickbacks  for 
patrol  work  done  by  the  posse  at  private 
residences. 

Hendershott  tried  to  have  Munnell 
removed  from  his  position  as  head  of  the 
patrol  division,  and  it  was  apparently  fear 
of  retaliation  by  Hendershott  that  led 
Munnell  to  write  his  damning  memo. 

Munnell  requested  an  investigation 
by  the  Arizona  Department  of  Public 
Safety.  Instead,  Sheriff  Arpaio  placed 
Black  and  Fox  on  paid  administrative 
leave  and  sent  the  investigation  to  a fel- 
low Republican  and  political  ally,  Pinal 
County  Sheriff  Paul  Babeu,  in  September 
2010.  Officially,  Hendershott  was  listed  as 
being  on  medical  leave. 

So  where  was  Arpaio  while  all  of 
this  alleged  corruption  was  occurring? 
The  memo  depicts  him  as  a hapless  and 
clueless  official  manipulated  by  a Ma- 
chiavellian subordinate.  If  that  is  true, 
then  Arpaio  is  incompetent.  What  is  more 
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likely  is  that  Arpaio  liked  having  a ruthless 
hatchetman  as  his  second-in-command 
who  could  be  relied  upon  until  he  outlived 
his  usefulness.  That  time  arrived  with 
Munnell’s  memo. 

On  April  22,  2011,  Hendershott  was 
bred  from  the  MCSO.  In  a letter  signed  by 
Deputy  Chief  Mike  Olson,  Hendershott 
was  informed  that  “Sheriff  Arpaio  asked 
Pinal  County  Sheriff  Paul  Babeu  to  con- 
duct an  administrative  investigation.  You 
are  a principal  in  that  investigation.  Sher- 
iff Arpaio’s  decision  to  terminate  your 
employment  arises  from  the  findings  and 
conclusions  in  that  administrative  inves- 
tigation.” Deputy  Chief  Larry  Black  also 
received  a letter  of  termination,  though 
news  reports  stated  both  Hendershott 
and  Black  were  later  allowed  to  resign 
effective  May  3,  2011.  Fox  remained  on 
paid  leave. 

“The  report  by  Sheriff  Babeu  and 
the  outside  investigation  company  is 
unfortunately  littered  with  hundred  of 
flaws,  misstates  facts  and  ignores  motives 
and  conflicts,”  Hendershott  stated  in  his 
letter  of  resignation  submitted  to  Arpaio. 
“I  wholeheartedly  do  not  agree  with  the 
sustained  findings  in  the  investigation.... 
My  biggest  regret  will  be  that  I no  longer 
will  work  with  you.  You  are  a gentleman 
that  is  wise,  cunning  and  probably  the 
most  honest  and  dedicated  politician  I 
have  ever  know[n].” 

According  to  Sheriff  Babeu’s  inves- 
tigation, which  spanned  six  months,  the 
MCSO  failed  to  properly  investigate  over 
400  sex-related  crimes  due  to  inadequate 
oversight  and  Hendershott’s  efforts  to 
protect  a MCSO  employee  from  negative 
publicity.  As  a result,  the  criminal  sex 
cases,  including  many  involving  young 
children,  as  well  as  other  serious  cases 
such  as  homicides,  languished.  Hender- 
shott had  stymied  a 2008  probe  into  the 
delayed  investigations  because  he  wanted 
to  protect  MCSO  Sgt.  Kim  Seagraves, 
who  was  to  provide  testimony  in  a cor- 
ruption case. 

Babeu’s  report  further  found  that 
Hendershott  had  halted  an  internal  affairs 
investigation  into  an  MCSO  captain  who 
was  accused  of  being  involved  in  a do- 
mestic violence  incident;  that  Hendershott 
used  his  position  for  personal  gain,  includ- 
ing using  Sheriff’s  posse  money  to  pay 
for  a trip  for  his  son’s  baseball  team;  that 
Hendershott  had  altered  statistics  related 
to  a Sheriff’s  program  to  help  juveniles 
stop  smoking;  and  that  Hendershott  had 
abused  his  position  and  authority.  He  was 
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exonerated  of  some  of  the  other  allega- 
tions made  in  Munnell’s  memo,  though. 

“We  had  to  get  firsthand  accounts, 
not  just  somebody’s  opinion  or  what  they 
heard,”  said  Sheriff  Babeu.  “We  had  to  get 
to  the  crux  of  ‘Where  did  this  come  from? 
Did  this  really  happen?’  Some  of  them 
never  happened,  and  some  actually  did 
happen  and  were  quite  alarming.” 

Babeu’s  findings,  which  he  described 
as  “substantial,”  were  detailed  in  a 1,022- 
page  report  delivered  to  Sheriff  Arpaio, 
which  Arpaio  initially  refused  to  make 
public.  The  Arizona  Republic  and  12News 
filed  an  action  in  Superior  Court  seek- 
ing disclosure  of  the  report;  the  MCSO 
later  released  the  report  with  extensive 
redactions.  The  report  does  not  directly 
attribute  any  of  the  substantiated  mis- 
conduct to  Arpaio  himself,  and  Babeu 
said  the  Sheriff  had  been  “deceived”  by 
his  underlings. 

Arpaio  is  facing  other  problems 
besides  the  apparent  malfeasance  of  top 
MCSO  officials.  It  was  disclosed  in  April 
2011  that  the  MCSO  had  misspent  $99.5 
million  from  a jail  tax  fund  that  was  re- 
stricted for  use  in  the  county’s  jail  system, 
and  from  profits  from  jail  vending  ma- 
chines. Arpaio  claimed  he  was  unaware  of 
the  fiscal  improprieties,  which  he  termed  a 
“computer  glitch”  and  “bookkeeping  er- 
rors.” However,  his  former  chief  financial 
officer,  Loretta  Barkell,  went  on  the  record 
to  the  contrary. 

According  to  Barkell,  who  retired 
in  March  2011,  she  had  warned  Sheriff 
Arpaio  and  Hendershott  that  they  could 
not  use  the  restricted  jail  funds,  but  they 
did  so  anyway.  “They  had  been  told  every 
year,  several  times  a year  [that]  they  could 
not  do  that,”  she  contended. 

Arpaio’s  response?  “The  sheriff  waved 
his  hand  and  said  he  was  not  allowing  the 
bean  counters  to  manage  his  operations, 
that  the  budget  peo- 
ple, the  accounting 
people,  personnel 
people  would  have 
to  figure  it  out  and 
fix  it.  But  he  was  not 
going  to  change  his 
decisions  on  how  he 
was  managing  his 
staff,”  Barkell  stated. 

She  has  been  inter- 
viewed by  state  and 
federal  investigators 
in  connection  with 
MCSO’s  finances, 
and  said  she  was 
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also  aware  of  Hendershott’s  mistreatment 
of  MCSO  employees. 

Sheriff  Arpaio  is  currently  under 
investigation  by  the  U.S.  Department  of 
Justice  related  to  race-based  targeting 
of  illegal  (and  legal)  immigrants.  The 
MCSO  has  also  been  investigated  by  the 
state  Attorney  General’s  office  concern- 
ing a campaign-finance  scandal  involving 
Hendershott,  Black,  Fox  and  the  Sheriff’s 
Command  Association,  related  to  an  il- 
legal campaign  contribution  to  the  state 
Republican  Party. 

PLN  has  reported  numerous  prob- 
lematic issues  involving  the  MCSO  over 
the  years,  including  Arpaio’s  brutal 
and  humiliating  treatment  of  prisoners, 
failure  to  produce  public  records,  uncon- 
stitutional jail  conditions,  and  lawsuits 
resulting  in  tens  of  millions  of  dollars 
paid  to  the  families  of  prisoners  who  died 
in  Arpaio’s  atrociousjails.  [See,  e.g.:  PLN, 
Jan.  2011,  p.16;  Aug.  2010,  p.32;  Jan. 
2010,  p.43;  Oct.  2009,  p.32;  Aug.  2009, 
p.38;  May  2009,  p.28;  March  2009,  p.34; 
March  2007,  p.  14]. 

It  now  appears  that  Sheriff  Arpaio 
hopes  to  use  Hendershott  and  Black  as 
scapegoats  for  the  longstanding  corrup- 
tion in  the  MCSO,  while  disclaiming  any 
responsibility  for  same.  Thus,  either  Ar- 
paio is  lying  about  his  involvement  in  and 
knowledge  of  malfeasance  in  the  Sheriff’s 
Office,  or  he  is  telling  the  truth  and  thus  is 
grossly  incompetent  for  not  being  aware 
of  the  numerous  problems  attributed  to 
his  subordinates. 

Either  way,  hopefully  Maricopa 
County  voters  will  keep  this  latest  scandal 
in  mind  the  next  time  Arpaio  runs  for 
Sheriff. 

Sources:  Phoenix  New  Times,  Munnell 
memorandum  dated  Aug.  17,  2010,  Arizona 
Republic,  http:/larizona.  indymedia.  org 
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(35-Years  of  Clemency  & Parole  Assistance) 
(Transfers  Under  The  Int’l  Prisoner  Treaty) 


Arkansas:  During  a search  for  con- 
traband at  the  Greene  County  Jail,  three 
guards  and  a sheriff’s  deputy  were  locked 
in  a cell  by  prisoner  Jacob  Rodden.  The 
October  10,  2010  incident  occurred  after 
Rodden  ran  out  of  the  cell,  closed  the 
door  behind  the  guards  who  were  inside 
conducting  the  search,  and  locked  it.  Sher- 
iff Dan  Langston  said  the  embarrassing 
mishap  was  due  to  poor  training,  and  the 
guards  involved  would  not  face  discipline. 
Rodden  was  placed  on  lockdown. 

California:  Napa  County  jail  prisoner 
Vernon  Cannon,  29,  was  left  in  critical 
condition  after  wrapping  himself  in  toilet 
paper  and  setting  himself  on  fire  using 
a spark  from  an  electrical  outlet  in  his 
cell  on  February  9,  2011.  Cannon  was  a 
patient  at  a mental  hospital  before  he  was 
charged  with  assault  and  transferred  to 
the  jail.  “People  who  are  intent  on  hurt- 
ing themselves  can  often  be  very,  very 


News  In  Brief: 

creative,”  stated  Napa  County  spokesper- 
son Elizabeth  Emmett.  Around  100  other 
prisoners  were  temporarily  evacuated  due 
to  smoke  from  the  hre.  Cannon  was  hos- 
pitalized with  second-  and  third-degree 
burns. 

California:  When  Earl  Lee  Vogt,  29, 
arrived  at  the  Lake  County  jail  to  begin 
serving  his  sentence,  he  brought  a few 
recreational  items  along  with  him  - a cell 
phone,  an  MP3  player,  headphones,  to- 
bacco, some  marijuana  and  $140  in  cash. 
He  managed  to  smuggle  the  items  into  the 
facility  by  hiding  them  in  his  rectum;  the 
contraband  was  found  during  a strip  and 
cell  search  after  a guard  smelled  marijuana 
in  Vogt’s  cell.  Vogt  said  he  was  not  in  any 
pain  despite  hiding  the  impressive  amount 
of  contraband  in  his  rectum,  though  he 
reportedly  stated,  “My  ass  is  bleeding.”  In 
an  unrelated  incident,  Karin  Mackaliunas, 
arrested  in  Scranton,  Pennsylvania  on 
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March  13, 201 1 , was  found  to  have  54  bags 
of  heroin,  3 1 empty  bags,  8.5  prescription 
pills  and  $51.22  (including  the  change) 
concealed  in  her  vagina. 

California:  State  prisoner  Caris  Lynn 
McDougald,  25,  pleaded  guilty  on  March 
25,  201 1 to  a felony  charge  of  helping  to 
set  a hre  at  the  California  Institute  for 
Men  during  an  August  2009  riot  at  the 
facility.  [See:  PLN,  March  2010,  p. 32]. 
A guard  had  previously  testified  that  he 
saw  McDougald  add  paper  and  other 
items  to  a hre  that  was  started  during  the 
riot,  which  caused  around  $1.66  million 
in  damage  to  the  prison.  The  guard,  Lee 
Rogers,  said  he  could  identify  McDougald 
due  to  his  “distinctive  dreadlocks,”  ac- 
cording to  news  reports.  McDougald  was 
sentenced  on  May  2,  201 1 to  six  years  in 
prison  on  the  arson  charge. 

Canada:  Phillip  Vance,  53,  already 
serving  two  life  sentences,  pleaded  guilty 
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to  a manslaughter  charge  on  March 
29,  2011  for  fatally  poisoning  another 
prisoner  at  Millhaven  Penitentiary  in 
Kingston.  Vance  committed  the  crime  in 
July  1999,  when  he  laced  morphine  cap- 
sules with  cyanide  and  had  them  given  to 
fellow  prisoner  Scott  Barnett.  Barnett  col- 
lapsed in  the  prison  yard  after  taking  the 
capsules;  he  died  the  next  day.  Vance  was 
charged  with  Barnett’s  death  more  than  a 
decade  later  after  he  made  incriminating 
statements  to  an  undercover  officer  who 
posed  as  a journalist.  He  received  a 7-year 
sentence,  to  be  served  concurrently  with 
his  life  sentences.  Another  prisoner,  James 
MacLean,  34,  pleaded  guilty  to  a con- 
spiracy charge  for  a separate,  unfulfilled 
plan  to  kill  Barnett. 

Florida:  Hernando  County  Deten- 
tion Center  nurse  Catherine  Marie  Lape, 
41,  was  arrested  on  March  23,  2011  and 
charged  with  taking  prescription  medica- 
tion from  the  jail’s  pharmacy.  Lape  was 
arrested  on  two  counts  of  illegally  in- 
troducing or  possessing  contraband  in  a 
detention  facility;  she  is  accused  of  steal- 
ing antidepressants,  which  she  said  she  was 


going  to  give  to  a prisoner  or  prisoners. 
Upon  being  searched,  two  hydrocodone 
pills  were  found  in  her  purse.  Lape,  who 
worked  for  Suwannee  Medical  Personnel, 
was  a contract  employee  at  the  jail. 

Florida:  Although  Volusia  County 
jail  prisoner  Richard  Blaylock  had  only  9 
days  left  to  serve  on  his  180-day  sentence 
for  grand  theft,  he  decided  to  escape 
from  a work  crew  on  March  9,  2011.  He 
remained  free  for  about  an  hour  before 
being  captured,  and  was  promptly  charged 
with  escape  - a second-degree  felony  that 
can  put  him  in  prison  for  up  to  15  years. 
“There  was  no  indication  that  he  planned 
this,”  stated  county  spokesman  Dave  By- 
ron. “There  was  no  ‘Dear  John’  note  or 
anything  that  we  found  to  indicate  why 
he  tried  to  escape.” 

Georgia:  When  Rondreiecko  Nash 
was  informed  by  Clayton  County  officials 
that  he  had  left-over  funds  remaining  in 
his  jail  account  following  his  release,  he 
thought  he  was  in  luck.  When  he  showed 
up  to  claim  the  funds,  however,  he  was 
arrested  on  an  outstanding  warrant  as 
part  of  a March  2011  sting  operation. 


“[Wje’ll  send  this  letter,  ask  them  to  come 
in  and  claim  their  funds  and  effectively  ar- 
rest [them]  at  the  same  time,”  said  Sheriff 
Kem  Kimbrough.  Nash  was  jailed  on  an 
outstanding  warrant  for  violation  of  his 
probation. 

Illinois:  Prisoners  should  be  leery 
not  only  of  law  enforcement  but  also  of 
people  who  falsely  claim  to  be  law  enforce- 
ment. One  unidentified  Illinois  prisoner 
learned  that  the  hard  way  after  paying 
more  than  $36,000  to  Catherine  Sims, 
24,  who  posed  as  a DEA  official  and  said 
she  could  reduce  the  prisoner’s  five-year 
sentence.  Sims,  of  Stockton,  California, 
pleaded  guilty  to  federal  charges  of  con- 
spiracy, wire  fraud  and  falsely  assuming 
the  identity  of  a DEA  agent  on  March 
9,  2011.  She  is  scheduled  to  be  sentenced 
on  June  10. 

India:  Six  guards  and  more  than  20 
prisoners  were  injured  during  a brawl 
involving  Maoist  prisoners  at  the  Mid- 
napore  central  jail  on  March  22,  2011. 
The  violent  altercation  reportedly  began 
after  prisoner  Kailas  Das  complained  of 
chest  pains  and  died;  he  had  been  serving 
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News  in  Brief  (cont.) 


a four-day  sentence.  The  Maoist  prisoners 
claimed  that  Das  had  been  beaten  by  other 
prisoners  with  the  guard’s  involvement, 
and  attacked  several  of  the  guards  they 
accused  of  being  abusive. 

Iowa:  Megan  Cecil,  32,  a former  em- 
ployee at  the  Burlington  Men’s  Residential 
Facility,  received  two  two-year  prison 
sentences,  suspended  to  probation,  on 
March  25, 2011.  Cecil  had  pleaded  guilty 
to  two  counts  of  sexual  misconduct  for 
having  sex  with  a male  prisoner  in  March 
2010.  As  part  of  her  sentence,  she  was  also 
ordered  to  register  as  a sex  offender. 

Kansas:  On  February  25,  2011,  Ells- 
worth Correctional  Facility  guard  Travis 


Chambers,  25,  was  charged  with  eight 
counts  of  electronic  sexual  solicitation  of 
a child.  He  had  reportedly  chatted  online 
for  months  with  someone  he  thought  was 
a 13-year-old  girl,  who  was  actually  a po- 
lice investigator.  Chambers  was  arrested  at 
his  home  and  his  computer  was  seized  as 
evidence.  He  was  released  from  jail  after 
posting  a $50,000  bond. 

Mississippi:  Winona  city  employee 
Frederick  Woods,  34,  was  arrested  on 
March  11,  2011  after  a guard  at  the 
Carroll-Montgomery  Regional  Correc- 
tional Facility  noticed  Woods  engaging 
in  a drug  transaction  with  prisoner  Eric 
Cox,  31.  Woods  was  driving  a van  to  pick 
up  a prisoner  work  crew  at  the  time  of  the 
incident;  he  was  charged  with  introducing 
marijuana  and  cocaine  into  a correctional 


facility.  City  officials  later  learned  that 
Woods  was  a former  prisoner  who  had 
previously  worked  on  the  jail’s  work  crew 
himself. 

Nepal:  Police  announced  on  March 
11,  2011  that  a hit  man  had  entered  the 
Central  Prison  in  Kathmandu  and  shot 
and  wounded  Mohammed  Yunus  Ansari, 
a TV  executive  being  held  at  the  facility 
on  counterfeiting  and  drug  charges.  The 
would-be  assassin,  Jasjeet  Singh,  was  ap- 
prehended at  the  prison;  he  told  police 
officials  that  he  had  been  promised  1.5 
million  rupees  (around  $33,150)  to  kill 
Ansari.  Singh  had  gained  entrance  to 
the  facility  by  saying  he  wanted  to  visit 
another  prisoner;  he  managed  to  smuggle 
the  gun  in  despite  being  checked  with  a 
metal  detector.  FI 


Other  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  FI.,  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  HIV  status. 
Contact:  CHJ,  8235  Santa  Monica  Blvd. 
#214,  West  Hollywood,  CA  90046.  HIV 
Hotline:  (323)  822-3838  (collect  calls  from 
prisoners  OK),  www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incar- 
ceration. Provides  resources  in  three  areas: 
education,  family  reunification,  and  services 
for  incarcerated  parents  and  their  children. 
Contact:  CCIP,  P.O.  Box  41-286,  Eagle  Rock, 
CA  90041  (626)  449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 


Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families 
Against  Mandatory  Minimums),  which 
includes  info  about  injustices  resulting  from 
mandatory  minimum  laws  with  an  emphasis 
on  federal  laws.  $10  yr  for  prisoners.  Contact: 
FAMM,  1612  K Street  NW  #700,  Washing- 
ton, DC  20006  (202)  822-6700).  www.famm. 
org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication 
for  prisoners  that  deals  with  criminal  justice 
issues.  Contact:  The  Fortune  Society,  29-76 
Northern  Blvd.,  Long  Island  City,  NY  1 1 101 
(212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  pris- 
oners whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Main- 
tains an  online  list  of  state-by-state  innocence 
projects.  Contact:  Innocence  Project,  100  Fifth 
Avenue,  3rd  FI.,  New  York,  NY  1001 1 (212) 
364-5340.  www.innocenceproject.org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213) 


384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to 
provide  the  most  comprehensive  coverage 
of  wrongful  convictions  and  how  and  why 
they  occur.  Their  content  is  available  online 
at  www.justicedenied.org,  and  includes  all 
back  issues  of  the  Justice  Denied  magazine 
and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168. 

National  CURE 

Citizens  United  for  Rehabilitation  of  Er- 
rants  (CURE)  is  a national  organization 
with  state  and  special  interest  chapters  that 
advocates  for  rehabilitative  opportunities 
for  prisoners  and  less  reliance  on  incar- 
ceration. Publishes  the  CURE  Newsletter. 
Contact:  CURE,  P.O.  Box  2310,  National 
Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four 
times  a year,  which  reports  on  drug  war- 
related  issues,  releasing  prisoners  of  the  drug 
war,  and  restoring  civil  rights.  Yr  sub:  $6  for 
prisoners,  $25  all  others.  Contact:  Novem- 
ber Coalition,  282  West  Astor,  Colville,  WA 
99114  (509)  684-1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  news- 
letter that  reports  on  criminal  justice  issues 
in  OR,  WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr 
prisoner,  $15  all  others.  Contact:  PSJ,  P.O. 
Box  40085,  Portland,  OR  97240  (503)  335- 
8449.  www.safetyandjustice.org 
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Prison  Legal  News  Book  Store 

Fill  in  Hie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  die  Total  on  die  Order  Fonn  on  die  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  odier  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1 026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  clock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Haulers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term isolation  in  control  units,  and  more.  1003  

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues  P 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  except  Prison  Madness  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  P 
follow,  exercises  to  perform,  and  a bibliography.  1031  I 

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses  \~ 
proven,  effective  means  of  crime  prevention.  1019  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin 
Books,  368  pages.  $16.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind  r~ 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  |__| 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  — 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  |__| 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews, 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  drug  trafficking.  1014  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $19.00.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events  P 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews  P 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  P 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available) 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$24 

$ 48 

$ 72 

$ 96 

Individuals 

$30 

$ 60 

$ 90 

$120 

Professionals 

$80 

$160 

$240 

$320 

(Attorneys,  agencies,  libraries) 


Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  53 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  53 

(All  subscription  rates  and  bonus  offers  are  valid  through  12-31-2010) 


VISA 


MasterCard 


Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  802-257-1342 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

and  Order  to: 


Prison  Legal  News 
P.O.  Box  2420 
W.  Brattleboro,  VT  05303 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  prison  policies. 

Please  Change  my  Address  to  wliat  is  entered  below  | j 

Mail  Order  To: 


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $12  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want ) 

or  6 bonus  issues  for  54  issues  total! 

Sample  issue  of  Prison  Legal  News  - $3.50  each  

Books  or  Index  Orders  (No  s/H  charge  on 
3 & 4-year  sub  free  books  OR  book  orders  OVER  $50!)  Qty. 


Name 

DOC# 

Suite/Cell 

Agency/Inst 

Address 

City/State/Zip 


Add  $6.00  S/H  to  Book  Orders  UNDER  $50 
VT  residents  ONLY  add  6%  to  Total  Book  Cost 

Total  Amount  Enclosed: 


* No  refunds  on  PLN  subscription  or  book  / index  orders  after  orders  have  been  placed  ' 
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ARE  PRISON  PHONE  RATES  KEEPING  YOU  LOCKED  DOWN? 


We  guarantee  savings  of  up  to  90%  on  your  long  distance,  out-of-state,  and  international  calls  from 

all  Federal  prisons,  county  jails  and  State  prisons. 

Call,  write,  e-mail  or  check  out  our  website  for  more  information! 


TO  CELEBRATE  PLN'S  21  st  ANNIVERSARY  WE'RE  OFFERING  TWO  SPECIAL  PROMOTIONS;  ONE  FREE  MONTH  OF 
SERVICE  TO  ALL  NEW  SUSCRIBERSTO  OUR  US  DOMESTIC  PLANS  - (PROMO  CODE:  PLNUSA)  - AND/OR  100  FREE 
INTERNATIONAL  MINUTES  FOR  NEW  INTERNATIONAL  SUBSCRIBERS  -(PROMO  CODE:  PLNINTL). 


Garantizamos  ahorro  de  hasta  el  90%  en  tus  llamadas  de  larga  distancia  inter-estales  e internacionales  desde 

todas  las  carceles  federales,  locales  y estatales. 

Para  contactar  con  nosotros:  Llame,  escriba  o entre  en  nuestra  pagina  web  para  mas  informacion . 

PARA  CELEBRAR  EL  PLN'S  21  ANIVERSARIO,  ESTAMOS  OFRECIENDO  DOS  PROMOCIONES  ESPECIALES, 
SERVICIO  GRATIS  POR  UN  MEZ  ATODOS  LOS  NUEVOS  CLIENTES  QUE  SE  SUSCRIBANA  NUESTRO  PLAN  DOMESTICO 
-( CODIGO  DE  PROMOCION:  PLNUSA)-  Y/O  1 00  MINUTOS  GRATIS  PARA  NUEVOS  CLIENTES  QUE  SUSCRIBAN 

EL  PLAN  INTERNACIONAL  -(PROMO  CODE:  PLNINTL) 


Spain  Telecom,  Inc. 

1 220  Broadway  - #803 
New  York,  NY  10001 
www.inmatefone.com 
clients@inmatefone.com 
Call:  1(845)326-5300 

Espanol:  1(845)342-8110 


Start  Saving  Today! 


Inmatefone 

Keeping  You  In  Touch 


aPrisonLegal 

Dedicated  to  Protecting  Human  Rights 


Investigations 


Publications 


If  you  need  to  know 
about  prisons  and 
jails  or  are  litigating 
a detention  facility 
case,  you  can't  afford 
not  to  subscribe 
to  our  website! 


Online  subscribers 
get  unlimited, 
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U.S.  Supreme  Court  Holds  California’s  Prison  Overcrowding  Violates 
Eighth  Amendment,  Must  be  Remediated  by  Population  Reduction 


In  a landmark  ruling  upholding  provi- 
sions of  the  Prison  Litigation  Reform 
Act  (PLRA)  that  permit  specially  con- 
vened three -judge  federal  court  panels  to 
order  reductions  in  state  prison  popula- 
tions due  to  overcrowding  (18  U.S.C.  § 
3626(a)(3)),  a bitterly  divided  U.S.  Su- 
preme Court,  in  a 5-4  decision,  affirmed 
a panel’s  prior  order  directing  the  Cali- 
fornia Department  of  Corrections  and 
Rehabilitation  (CDCR)  to  remediate  its 
constitutionally  inadequate  mental  health 
and  medical  care  by  reducing  its  prison 
population  to  137.5%  of  design  capac- 
ity (thereby  lowering  the  in-state  prison 
population  from  156,000  to  110,000  over 
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a two-year  period).  See:  Brown  v.  Plata, 
Case  No.  09-1233,  201 1 WL  1936074. 

The  May  23,  2011  majority  opinion, 
authored  by  Justice  Anthony  Kennedy, 
was  guided  by  profound  moral  principles: 
“A  prison  that  deprives  prisoners  of  basic 
sustenance,  including  adequate  medical 
care,  is  incompatible  with  the  concept  of 
human  dignity  and  has  no  place  in  civi- 
lized society.”  Brown,  supra,  at  p.27. 

The  Underlying  Litigation 
Against  CDCR 

For  decades,  California  has  been  the 
battleground  of  federal  court  litigation  in 
separate  class-action  42  U.S.C.  § 1983  civil 
rights  suits  brought  by  prisoners  related  to 
the  CDCR's  mental  health  care  ( Coleman 
v.  Wilson,  U.S.D.C.  (E.D.  Cal.),  Case  No. 
2:90-cv-00520-LKK-JFM)  and  medical 
care  (Plata  v.  Brown,  U.S.D.C.  (N.D.  Cal.), 
Case  No.  3:01-cv-01351-TEH).  PLN has 
reported  extensively  on  these  cases  in 
dozens  of  articles  since  1996. 

In  Coleman,  the  district  court  found 
gross  inadequacies  in  mental  health  treat- 
ment for  California  prisoners  - the  most 
glaring  evidence  of  which  was  a suicide 
rate  80%  higher  than  that  of  the  rest  of  the 
nation’s  prisons.  This  was  compounded  by 
staff  psychological  doctor  vacancy  rates 
of  54.1%,  a never-ending  lack  of  bed 
space  for  mentally  ill  prisoners  and  grossly 
inadequate  conditions  of  confinement  - 
including  keeping  mentally  ill  prisoners  in 
tiny  “interview”  cages  with  no  bathroom 
facilities  for  up  to  a day  at  a time,  where 
they  would  have  to  defecate  and  urinate 
on  themselves,  because  there  was  no  other 
space  for  them. 


The  district  court  had  ordered  re- 
medial actions  of  increasing  salaries  to 
attract  needed  medical  staff  and  expand- 
ing treatment  facilities,  but  the  prisoner 
suicide  rate  held  steady  at  about  60  per 
year.  Ultimately,  the  court  concluded  that 
California  could  neither  build  its  way  out 
of  the  shortfall  in  treatment  facilities  nor 
could  its  promises  to  hire  more  staff  and 
take  other  actions  be  relied  upon.  The 
court  believed  that  prison  overcrowding 
was  the  main  roadblock  to  remediation 
of  the  CDCR’s  unconstitutionally  cruel 
and  unusual  treatment  of  mentally  ill 
prisoners. 

In  Plata,  the  district  court  found  that 
the  CDCR’s  medical  treatment  facilities 
were  grossly  inadequate  - observing  such 
abominable  “clinic”  areas  as  those  with 
no  running  water  for  staff  to  wash  up 
in  between  patients,  soiled  shower  water 
(sewage)  coursing  across  the  floor  lead- 
ing to  a septic  drain  in  front  of  the  clinic, 
a lack  of  basic  medical  supplies,  and  a 
chronic  shortage  of  doctors  and  nurses. 

The  state  prison  system  would  hire 
any  doctor  who  had  “a  license,  a pulse 
and  a pair  of  shoes.”  Brown,  supra,  at 
p.25.  On  personal  tours  of  the  prisons, 
the  district  court  observed  a practice  of 
holding  50  men  in  a 12  x 20-foot  locked 
“waiting  room”  for  hours  on  end,  sharing 
the  air  and  touching  the  same  surfaces  as 
other  ill  patients;  the  court  noted  filthy 
treatment  areas,  unqualified  staff  and  a 
lack  of  basic  sanitation.  In  the  “hospital” 
area,  the  court  found  blocks  of  cells  with 
no  medical  observation  capability  and 
no  regular  checkups  on  patients.  The 
district  court  concluded  that  these  condi- 
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tions  resulted  in  the  needless  death  of  one 
prisoner  every  five  or  six  days.  [See:  PLN, 
Sept.  2008,  p.  18]. 

Frustrated  with  the  CDCR’s  lack 
of  response  to  years  of  court  orders  to 
remediate  the  cruel  and  unusual  punish- 
ment attending  these  unconstitutional 
conditions,  the  courts  gave  up  on  expect- 
ing prison  administrators  to  keep  their 
promises  to  fix  things,  and  appointed  a 
Special  Master  to  oversee  mental  health 
treatment  (in  Coleman)  and  a Receiver 
to  take  over  the  CDCR’s  medical  care 
delivery  system  (in  Plata). 

The  Special  Master  traveled  to  all 
33  California  state  prisons,  trying  to 
persuade  CDCR  officials  to  fix  observed 
problems  at  each  facility.  The  Receiver 
initially  focused  on  San  Quentin  State 
Prison,  whose  condemned  and  shuttered 
1884  hospital  was  ultimately  ordered 
replaced  with  a new  five-story  building 
containing  medical  and  dental  facilities. 
But  even  that  wasn’t  enough;  the  5,200 
prisoners  at  San  Quentin  were  still  wait- 
ing in  long  queues  to  see  doctors,  dentists 
and  nurses.  At  other  facilities,  backlogs 
of  700  prisoners  waiting  to  see  a doctor 
were  reported,  and  urgent  specialty  clinic 
referrals  at  one  prison  had  been  pend- 
ing for  six  months  to  a year.  While  there 
was  admittedly  some  improvement  - the 
abominable  physical  conditions  in  medi- 
cal treatment  areas  described  above  were 
largely  addressed  - the  delays  in  medical 
care  did  not  abate.  A continuing  shortage 
of  CDCR  doctors  and  nurses  plagued 
medical  care  delivery. 

Although  San  Quentin  is  fabled  for 
its  700-man  death  row  and  (former)  gas 
chamber,  it  is  not  as  well  known  for  its 
largest  prisoner  population,  housed  at  the 
facility’s  reception  center.  Approximately 
half  of  San  Quentin’s  population  is  com- 
posed of  parole  violators.  When  a new 
arrival  enters  the  reception  center  he  must 
undergo  a medical  exam,  dental  exam 
and  psychological  evaluation  to  develop 
a baseline  for  any  treatment  or  special 
placement  needs.  With  parole  violators 
usually  staying  for  only  a few  months, 
this  revolving-door  factor  constantly 
overwhelms  San  Quentin’s  medical  and 
dental  staff.  The  district  court  noted  that 
the  CDCR  processes  140,000  parole  vio- 
lators and  new  commitments  every  year, 
with  reception  centers  often  overflowing 
to  300%  of  design  capacity  - resulting  in 


a “toxic”  living  situation. 

Not  lost  on  the  district  court  judges 
was  their  observation  of  grossly  over- 
crowded housing  conditions,  as  CDCR 
facilities  had  operated  at  200%  of  design 
capacity  for  at  least  1 1 years.  This  included 
the  conversion  of  every  gymnasium  (and 
most  day  rooms)  in  California’s  33  prisons 
- except  the  gym  at  the  California  Medi- 
cal Facility,  which  was  built  with  donated 
funds  and  has  a legal  covenant  barring 
non-athletic  use  - to  a sea  of  bunk  beds, 
often  triple  bunks.  (The  middle  bunk  was 
so  small  that  a “well-nourished”  former 
CDCR  director,  when  testing  the  first 
triple  bunk  beds  himself,  was  unable  to 
roll  over). 

Almost  400  men  were  stuffed  into  the 
gym  at  San  Quentin  with  no  added  toilets 
or  showers.  In  these  so-called  “ugly  beds,” 
spaced  only  inches  apart,  contagious 
diseases,  including  “bleeding,  oozing 
with  pus”  staphylococcus  skin  infections, 
were  rampant.  Outbreaks  of  chicken  pox, 
influenza  and  norovirus  were  common. 
This  further  overwhelmed  the  prison’s 
medical  care  delivery  system.  Moreover, 
the  irritation  and  stress  factor  of  so 
many  prisoners  living  so  close  together 
increased  friction  and  violence,  resulting 
in  lockdowns  that  again  compounded 
medical  care  delivery  by  requiring  prison- 
ers to  be  individually  escorted  by  guards 
to  see  a doctor. 

After  more  than  a decade  of  non- 
compliance  with  interim  court  orders,  the 
attorneys  for  the  plaintiff  classes  in  Plata 
and  Coleman  argued  that  the  ultimate 
culprit  was  simply  overcrowding  due  to 
overpopulation  in  the  CDCR.  Accord- 
ingly, they  moved  the  district  courts  to 
convene  a three-judge  panel,  pursuant 
to  the  PLRA,  to  seek  an  order  reducing 
California’s  prison  population  to  a level 
that  would  permit  the  CDCR  to  deliver 
constitutionally  adequate  medical  and 
mental  health  care. 

This  was  the  first  time  that  the  three- 
judge  panel  provision  of  the  PLRA  had 
ever  been  invoked,  and  it  was  natural  to 
expect  the  state  defendants  to  appeal. 
But  an  appeal  of  a PLRA-convened 
three-judge  panel  does  not  proceed  to 
the  Circuit  Court  of  Appeals;  rather,  it 
goes  directly  to  the  U.S.  Supreme  Court 
pursuant  to  28  U.S.C.  § 1253.  Thus,  Brown 
v.  Plata  became  the  test-bed  not  just 
for  California’s  unconstitutional  prison 
mental  health  and  medical  care,  but  a 
legal  test-bed  for  the  three -judge  panel 
provision  of  the  PLRA  as  well. 
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Convening  of  Three-Judge 
Panel  Upheld 

A preliminary  step  in  every  court’s 
consideration  of  a case  is  whether  that 
court  has  jurisdiction  to  hear  the  matter. 
Here,  the  U.S.  Supreme  Court  determined 
that  under  28  U.S.C.  § 1253,  in  regard  to 
direct  appeals  from  decisions  of  three- 
judge  panels,  the  statutory  preconditions 
had  been  met.  In  conjunction  with  the 
express  terms  of  the  PLRA,  the  Court 
first  determined  that  the  lower  court  had 
“previously  entered  an  order  for  less  in- 
trusive relief  that  has  failed  to  remedy  the 
deprivation  of  the  Federal  right  sought  to 
be  remedied,”  under  18  U.S.C.  § 3626(a) 
(3)(A)(i).  This  requirement  ensures  that 
the  extreme  measure  of  ordering  a prison 
population  reduction  is  the  “last  resort 
remedy,”  not  a “first  step.”  The  Supreme 
Court  observed  that  this  was  easily  met  in 
Coleman  by  the  appointment  of  a Special 
Master  in  1995,  and  was  satisfied  in  Plata 
by  approval  of  a consent  decree  and  stipu- 
lated injunction  in  2002. 

Although  the  state  argued  otherwise, 
the  Court  found  that  a second  PLRA  con- 
dition, the  reasonable  time  requirement 
of  18  U.S.C.  § 3 626(a) (3 ) (A) (ii) , also  had 
been  met.  The  state  had  ample  time  in 
Coleman  to  remedy  the  unconstitutional 
conditions  following  its  own  agreement 
in  2006  to  build  new  facilities,  hire  new 
staff  and  implement  new  procedures. 
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Further,  in  2006,  the  P/uta-appointed 
Receiver  had  hied  a preliminary  plan  for 
new  construction,  hiring  of  more  staff 
and  procedural  reforms.  However,  the  un- 
constitutional conditions  persisted.  Since 
the  state  had  had  a reasonable  amount  of 
time  to  comply  with  the  previous  orders, 
the  subsequent  decision  to  convene  the 
three-judge  panel  was  upheld. 

Evidence  Supported  Finding  that 
Overcrowding  was  Primary  Cause  of 

Eighth  Amendment  Violations 

The  state  made  the  argument  that 
while  prisoners  who  were  sick  and/or  dy- 
ing unnecessarily  were  entitled  to  adequate 
medical  care,  the  majority  of  prisoners  did 
not  have  dire  medical  issues  and  the  two 
lawsuits  representing  the  classes  of  prison- 
ers in  need  of  mental  health  and  medical 
care  should  not  be  resolved  by  releasing 
unafflicted  prisoners. 

The  Coleman  and  Plata  judges  had 
concluded,  after  more  than  a decade  of 
non-compliance  by  state  officials,  that  the 
state’s  inability  to  adequately  respond  to 
medically  needy  prisoners  was  largely  due 
to  being  overburdened  with  the  day-to- 
day  management  problems  attending  the 
CDCR’s  172,000  prisoners  (at  the  peak 
population  level)  crammed  into  space 
designed  for  around  80,000.  The  fact  that 
only  “some”  prisoners  were  dying  need- 
lessly was  simply  part  of  doing  business 
as  usual,  and  the  state  could  not  get  out 
of  this  rut  - as  proven  over  many  years 
of  non-compliance  with  stipulations  and 
court  orders  - by  “building  its  way  out”  or 
by  hiring  more  staff  to  fill  vacant  medical 
positions. 

The  district  courts  had  found  that 
while  individual  flaws  identified  at  each 
facility  could  be  earmarked  for  change, 
the  overarching  problem  that  defined  the 
state’s  inability  to  deliver  constitutionally 
adequate  medical  and  mental  health  care 
was  incontrovertibly  linked  to  overcrowd- 
ing. But  would  ordering  the  reduction  of 
California’s  prison  population  meet  the 
PLRA  requirement  that  such  a drastic 
remedy  may  only  result  when  it  is  appar- 
ent there  is  no  lesser  remedy  to  end  the 
constitutional  violations? 

The  Supreme  Court  found  that  while 
reduction  of  the  prison  population  would 
be  required  to  bring  the  state  into  Eighth 
Amendment  compliance,  the  remedy  of 
“reducing  the  population”  did  not  trans- 
late to  just  letting  hordes  of  felons  go  free. 
In  fact,  the  Court  gave  no  specific  direc- 
tion to  the  state  on  how  to  accomplish  the 
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reduction  - just  a time-limit  (two  years)  in 
which  to  get  the  job  done. 

For  example,  the  state  could  (as 
the  California  legislature  has  recently 
adopted)  return  non-violent,  non-sex  of- 
fense, non-serious  criminal  offenders  to 
county  jails.  It  could  ship  more  prisoners 
to  out-of-state  privately-operated  fa- 
cilities. It  could  shut  down  the  incestuous 
bed-vacancy-driven  practice  of  return- 
ing many  technical  parole  violators  to 
prison,  which  has  kept  the  prison  system 
overcrowded. 

The  state  could  offer  greater  time- 
credit  incentives  for  prisoners  who 
complete  rehabilitative  programs.  It  could 
build  more  facilities.  It  could  depopulate 
some  prisons,  consistent  with  their  cus- 
tody level  requirements  versus  available 
medical  facilities.  It  could  rethink  its  costly 
Three-Strikes  law,  under  which  5,000  men 
and  women  are  serving  life  sentences  for 
mostly  minor  (non-violent,  non-serious) 
third  offenses.  And  it  could  start  obeying 
state  law  (Penal  Code  § 3041(a))  by  fixing 
terms  for  term-life  sentenced  prisoners  at 
their  initial  parole  hearings,  then  releas- 
ing them  on  parole  pursuant  to  existing 
formally-adopted  regulations  guiding 
such  releases.  The  latter  option  would 
have  the  double  benefit  of  emptying  scarce 
higher-security  beds  while  drastically  re- 
ducing the  demand  for  medical  care  that 
inheres  - indeed,  escalates  annually  - with 
the  state’s  aging  lifer  population. 

Evidence  Supported  Finding  that  No 

Other  Relief  Would  Remedy  Eighth 
Amendment  Violations 

The  PLRA  was  carefully  crafted  to 
ensure  that  prison  population-reducing 
orders  were  used  only  as  a last  resort. 
This  necessarily  required  a court  panel 
to  first  consider,  and  then  exhaust,  all 
reasonable  alternatives.  To  this  end,  both 
U.S.  District  Judge  Thelton  E.  Henderson 
(Plata)  and  Judge  Lawrence  K.  Karlton 
( Coleman ) spent  over  a decade  jousting 
with  the  state  defendants  in  response  to 
mounting  evidence  that  the  courts’  earlier 
remedial  orders  were  not  effectuated.  In- 
deed, during  the  pendency  of  both  cases 
the  CDCR’s  prison  population  drastically 
increased,  while  its  over-design-capacity 
percentage  increased  even  more  - not- 
withstanding the  largest  prison  building 
boom  in  California’s  history.  As  the 
Supreme  Court  summarized  in  Brown, 
supra,  at  p.17: 

“The  evidence  supports  the  three- 
judge  court’s  finding  that  ‘no  other  relief 
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[would]  remedy  the  violation,’  § 3626(a)(3) 
(E)(ii).  The  State’s  claim  that  out-of-state 
transfers  provide  a less  restrictive  alterna- 
tive to  a population  limit  must  fail  because 
requiring  transfers  is  a population  limit 
under  the  PLRA.  Even  if  they  could  be 
regarded  as  a less  restrictive  alternative, 
the  three-judge  court  found  no  evidence 
of  plans  for  transfers  in  numbers  sufficient 
to  relieve  overcrowding.  The  court  also 
found  no  realistic  possibility  that  Cali- 
fornia could  build  itself  out  of  this  crisis, 
particularly  given  the  State’s  ongoing 
fiscal  problems.  Further,  it  rejected  addi- 
tional hiring  as  a realistic  alternative,  since 
the  prison  system  was  chronically  under- 
staffed and  would  have  insufficient  space 
were  adequate  personnel  retained.  The 
court  also  did  not  err  when  it  concluded 
that,  absent  a population  reduction,  the 
Receiver’s  and  Special  Master’s  continued 
efforts  would  not  achieve  a remedy.  Their 
reports  are  persuasive  evidence  that,  with 
no  reduction,  any  remedy  might  prove 
unattainable  and  would  at  the  very  least 
require  vast  expenditures  by  the  State.  The 
State  asserts  that  these  measures  would 
succeed  if  combined,  but  a long  history 
of  failed  remedial  orders,  together  with 
substantial  evidence  of  overcrowding’s 


deleterious  effects  on  the  provision  of  care, 
compels  a different  conclusion  here.” 

The  Court  thus  rejected  the  state’s 
claim  that  even  if  each  of  its  suggested 
solutions  was  unlikely  to  remedy  the 
constitutional  violations,  they  would  suc- 
ceed if  combined.  The  Court  noted  that 
attempts  to  remedy  the  violations  in  Plata 
had  been  ongoing  for  9 years;  in  Coleman, 
remedial  efforts  had  been  pursued  for  16 
years.  The  state’s  long  history  of  failed 
remedial  orders,  together  with  substantial 
evidence  of  overcrowding’s  harmful  effects 
on  the  provision  of  medical  and  mental 
health  treatment,  “compels  a different 
conclusion  today.”  Accordingly,  the  Court 
concluded  in  Brown,  supra,  at  p.38: 

“The  common  thread  connecting  the 
State’s  proposed  remedial  efforts  is  that 
they  would  require  the  State  to  expend 
large  amounts  of  money  absent  a reduc- 
tion in  overcrowding.  The  Court  cannot 
ignore  the  political  and  fiscal  reality 
behind  this  case.  California’s  Legislature 
has  not  been  willing  or  able  to  allocate 
the  resources  necessary  to  meet  this  crisis 
absent  a reduction  in  overcrowding.  There 
is  no  reason  to  believe  it  will  begin  to  do  so 
now,  when  the  State  of  California  is  facing 
an  unprecedented  budgetary  shortfall.  As 


noted  above,  the  legislature  recently  failed 
to  allocate  funds  for  planned  new  con- 
struction. Supra,  at . Without 

a reduction  in  overcrowding,  there  will  be 
no  efficacious  remedy  for  the  unconstitu- 
tional care  of  the  sick  and  mentally  ill  in 
California’s  prisons.” 

Public  Safety  is  Not  Axiomatically 
Imperiled  by  Reducing  the  Prison 
Population 

In  his  embarrassing,  acrimonious 
dissent.  Justice  Scalia  (joined  by  Justice 
Thomas)  assumed  the  role  of  activist 
fearmonger  by  calling  the  majority’s  de- 
cision “an  order  requiring  California  to 
release  the  staggering  number  of  46,000 
convicted  criminals.”  Justice  Alito  (joined 
by  Chief  Justice  Roberts)  mocked,  “46,000 
criminals  - the  equivalent  of  three  Army 
divisions.” 

The  PLRA  expressly  commands  a 
three-judge  panel  to  give  “substantial 
weight”  to  public  safety  aspects  prior  to 
ordering  a prison  population  reduction. 
Reviewing  the  panel’s  record  below,  the 
Court  found  that  it  had  devoted  10  days 
at  trial  to  this  issue.  Indeed,  the  panel  had 
considered  expert  evidence  that  advised, 
“overcrowding  ...  increases  recidivism 
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Prison  Overcrowding  (cont.) 


as  shown  within  this  state  and  in  oth- 
ers.” Former  San  Quentin  Warden  and 
later  Secretary  of  Corrections  Jeanne 
Woodford  testified  before  the  panel  that 
she  “absolutely  believe[s]  that  [CDCR] 
make[s]  people  worse,  and  that  we  are 
not  meeting  public  safety  by  the  way  we 
treat  people.” 

A former  corrections  head  in  three 
states  referred  to  California’s  prisons  as 
“criminogenic,”  meaning  that  they  tend 
to  exacerbate  criminal  behavior  rather 
than  ameliorate  it.  Another  expert  tes- 
tified that  California’s  recidivism  rate 
(70%)  is  among  the  highest  in  the  nation. 
The  state’s  respected  independent  Little 
Hoover  Commission  reported,  “each  year, 
California  communities  are  burdened  with 
absorbing  123,000  offenders  returning 
from  prison,  often  more  dangerous  than 
when  they  left.” 

Yet  more  expert  witnesses  produced 
evidence  that  lowering  prison  popula- 
tions had  been  accomplished  without 
an  adverse  impact  on  public  safety  in 
some  California  counties  as  well  as  in 
Wisconsin,  Illinois,  Texas,  Colorado, 
Montana,  Michigan,  Florida  and  Can- 
ada. The  three-judge  panel  recognized 
that  such  population-reducing  techniques 
as  expanding  good-time  credits  to  those 
prisoners  least  likely  to  reoffend,  diverting 
low-risk  offenders  to  community  pro- 
grams and  increasing  the  use  of  electronic 
monitoring  were  proven  tools  to  lower 
prison  populations  while  minimizing  risk 
to  public  safety.  Most  importantly,  the 
panel  had  observed  that  CDCR’s  practice 
of  Filing  empty  beds  in  prison  reception 
centers  with  technical  parole  violators  - 
who  are  violated  for  minor,  non-criminal 
behavior  at  the  discretion  of  their  parole 
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officers  - could  be  stopped  overnight 
by  simply  redirecting  such  violators  to 
community-based  programs. 

At  any  given  time,  the  CDCR’s 
technical  parole  violator  population  runs 
upwards  of  20,000  - double  the  number 
of  prisoners  that  must  be  reduced  by  No- 
vember 2011  pursuant  to  the  three-judge 
panel’s  earlier  orders.  In  2000,  parole 
violators  comprised  almost  half  of  the 
state’s  then-140,000  prisoner  popula- 
tion; today,  low  parole  rates  for  lifers  and 
facilities  Filed  with  prisoners  who  have 
Three-Strike  convictions,  coupled  with  no 
new  prison  construction,  has  drastically 
reduced  available  bed  space  for  parole 
violators. 

The  state  has  already  begun  to  shift 
low-risk  prisoners  from  prisons  to  county 
jails,  where  they  are  housed  at  lower  cost. 
However,  a full  roll-out  of  such  transfers 
has  been  stymied  by  the  state’s  almost  $10 
billion  budget  shortfall,  which  Governor 
Jerry  Brown  hopes  will  be  remedied  by 
a November  voter  referendum  to  extend 
present  tax  structures  for  several  more 
years.  The  rub  here  is  not  the  math,  it’s 
the  politics.  Plainly,  housing  prisoners  in 
lower-cost  jails  should  reduce  the  Fnancial 
burden  on  the  state.  But  to  move  funding 
from  the  CDCR’s  budget  to  that  of  the 
counties  requires  wresting  money  away 
from  members  of  the  state’s  inFuential 
prison  guards’  union,  the  California 
Correctional  Peace  OfFcers  Association 
(CCPOA)  - a daunting  political  task. 

The  Supreme  Court  concluded  that 
the  three -judge  panel  had  fully  and  prop- 
erly considered  both  the  potential  impact 
on  public  safety,  as  well  as  realistic  options 
left  open  to  the  state  to  safely  achieve  the 
prison  population  reduction  ordered  by 
the  panel. 

Evidence  Supported  Determination 
that  CDCR’s  Population  Should  be 
Capped  at  137.5%  of 
Design  Capacity 

The  Supreme  Court  reviewed  the 
panel’s  conclusions  as  to  the  scope  of  the 
required  prison  population  reduction.  The 
Court  did  not  reweigh  the  evidence  con- 
sidered by  the  panel;  rather,  it  surveyed  the 
record  to  determine  if  the  panel’s  weighing 
of  the  evidence  was  “clearly  erroneous.” 

Such  evidence  consisted  of  expert 
testimony  from  a wide  variety  of  sources. 
The  chief  deputy  secretary  of  CDCR’s 
health  care  services  stated  that  “Califor- 
nia’s prisons  were  not  designed  and  made 
no  provision  for  any  expansion  of  medi- 
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cal  care  space  beyond  the  initial  100%  of 
capacity.”  A former  corrections  director 
in  three  states  opined  that  130%  would 
give  staff  the  ability  to  provide  necessary 
services.  A former  Texas  prison  executive 
also  supported  the  130%  Fgure.  A former 
Secretary  of  the  CDCR  agreed  with  the 
130%  Fgure,  except  in  regard  to  older  fa- 
cilities, while  the  federal  Bureau  of  Prisons 
has  long  used  the  130%  of  design  capacity 
benchmark. 

California  ofhcials  proposed  an  over- 
capacity ceiling  of  151%,  to  be  achieved 
within  Fve  years.  But  the  state’s  Correc- 
tions Independent  Review  Panel  came  up 
with  a recommendation  of  145%  of  design 
capacity.  After  looking  at  the  disastrous 
record  of  failed  medical  treatment  over 
the  years  of  litigation,  and  considering 
all  expert  testimony,  the  three-judge  panel 
concluded  that  the  proper  upper  bound 
for  the  CDCR  population  with  respect  to 
design  capacity  was  lower  than  145%  but 
higher  than  130%.  Averaging  the  two,  the 
panel  settled  on  137.5%. 

The  Supreme  Court  found  this  was 
a reasonable  balance  based  upon  the 
evidence,  and  thereby  compliant  with  the 
requirements  of  the  PLRA. 

What  the  Supreme  Court’s 
Decision  Requires 

The  Court’s  ruling  has  been  widely 
reported  as  requiring  a “mass  release 
of  prisoners.”  The  Fames  of  this  hotly- 
debated  misrepresentation  were  no  doubt 
fanned  by  the  media-popularized  incen- 
diary rhetoric  of  the  dissenting  justices. 
However,  the  Supreme  Court  made  itself 
clear:  “The  order  in  this  case  does  not 
necessarily  require  the  State  to  release 
any  prisoners.  The  State  may  comply  by 
raising  the  design  capacity  of  its  prisons 
or  by  transferring  prisoners  to  county 
facilities  or  facilities  in  other  States,”  the 
Court  wrote.  Brown,  supra,  at  p.27. 

The  Court  was  also  clear  that,  while 
Fnding  the  panel’s  order  for  capping  the 
CDCR’s  population  at  137.5%  was  proper 
under  the  PLRA,  the  panel  retained  the 
authority  to  amend  its  order  in  its  sound 
discretion.  The  Court  wrote  that  the  panel 
could  “exercise  its  jurisdiction  to  accord 
the  State  considerable  latitude  to  find 
mechanisms  and  make  plans  to  correct  the 
violations  in  a prompt  and  effective  way 
consistent  with  public  safety.”  Id.,  p.46. 

What  the  Supreme  Court  required  is 
that  unless  and  until  any  modiFcation  is 
approved  by  the  panel,  the  prior  popula- 
tion cap  order  shall  be  executed.  That 
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order  requires  reaching  the  137. 5%  capac- 
ity cap  within  two  years  after  the  Supreme 
Court’s  ruling,  subject  to  an  initial  10,000 
prisoner  reduction  by  November  2011. 
California  is  free  to  use  any  or  all  of  its 
chosen  remedies  to  accommodate  the 
panel’s  order.  If  the  state  believes  it  needs 
more  time  to  comply,  it  may  ask  the  panel 
for  relief  - but  the  panel  is  not  likely  to 
simply  roll  over  and  let  more  prisoners  die 
unnecessarily  for  want  of  adequate  medi- 
cal and  mental  health  treatment. 

“The  medical  and  mental  health  care 
provided  by  California’s  prisons  falls  be- 
low the  standard  of  decency  that  inheres 
in  the  Eighth  Amendment.  This  extensive 
and  ongoing  constitutional  violation 
requires  a remedy,  and  a remedy  will 
not  be  achieved  without  a reduction  in 
overcrowding,”  the  Supreme  Court  noted. 
Brown,  supra,  at  p.47. 

What  the  Supreme  Court’s  Decision 
Does  Not  Require 

The  Court’s  decision  in  Brown  does 
not  require  that  even  one  prisoner  be  re- 
leased early.  It  does  not  require  California 
to  build  more  prisons.  It  does  not  limit 
population  levels  at  individual  facilities  to 
137.5%—  the  capacity  cap  is  only  the  aver- 


age result  required.  The  ruling  does  not 
call  for  the  early  release  of  prisoners  with 
mental  health  or  medical  needs.  It  does 
not  mandate  transferring  prisoners  out  of 
state.  It  does  not  order  that  any  particular 
group  of  prisoners,  such  as  Three-Strikers 
or  lifers,  receive  greater  parole  consider- 
ation. It  doesn’t  even  require  that  any  one 
individual  prisoner  receive  specific  medi- 
cal or  mental  health  care. 

Rather,  the  Supreme  Court’s  deci- 
sion only  affirms  the  panel’s  Ending  that 
inadequate  medical  and  mental  health 
treatment  in  the  CDCR  violates  the  Eighth 
Amendment;  that  no  other  attempted 
remedies  have  yet  worked  or  appear  that 
they  might  work;  that  overpopulation  is 
the  principal  cause  of  the  constitutional 
violations;  and  that  restricting  the  prison 
system’s  population  to  137.5%  of  design 
capacity  is  the  most  efficacious  method  to 
ensure  the  Eighth  Amendment  violations 
will  be  remedied. 

The  Disturbing  Dissenting  Opinions 

One  of  the  most  enlightening  aspects 
of  studying  U.S.  Supreme  Court  jurispru- 
dence is  to  learn  from  the  sanguine  counsel 
of  the  dissent.  These  published  opinions 
offer  insight  into  alternate  readings  of 


Constitutional  precedent  and  provide 
guidance  in  arguing  future  cases.  The 
wisdom  of  the  dissenting  justices  is  not 
lost  just  because  they  are  in  the  minority 
in  a particular  case.  Sadly,  however,  there 
is  precious  little  of  this  wisdom  contained 
in  the  two  dissenting  opinions  in  Brown. 
Rather,  those  fiery  epistles  reveal  their 
shallowness  with  their  blustery  “tough 
on  crime”  rhetoric.  Worse  yet,  they  are 
fraught  with  miscomprehension  of  the 
underlying  facts. 

Justice  Scalia  (joined  by  Justice 
Thomas)  begins  by  labeling  the  majority 
ruling  “the  most  radical  injunction  issued 
by  a court  in  our  Nation’s  history:  an 
order  requiring  California  to  release  the 
staggering  number  of  46,000  convicted 
criminals”  {Brown,  supra,  at  p.5 1),  which 
would  result  in  “inevitable  murders,  rob- 
beries and  rapes  to  be  committed  by  the 
released  inmates”  (Id.,  at  p. 58).  First, 
Justice  Scalia  is  simply  wrong  - the  de- 
cision does  not  require  the  release  of  a 
single  prisoner.  And  his  inflammatory 
language,  “convicted  criminals,”  is  rhe- 
torical surplusage;  after  all,  there  are  no 
state  prisoners  in  California  who  were  not 
convicted. 

Continuing  his  disapproval  of  this 
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Prison  Overcrowding  (cont.) 


“judicial  travesty,”  Justice  Scalia  lam- 
basted the  Court’s  majority  for  granting 
the  “release”  of  46,000  prisoners  solely 
because  a much  smaller  number  were 
actually  dying  for  want  of  necessary 
medical  or  mental  health  care.  Expressly 
disagreeing  with  the  concept  of  “evolv- 
ing standards  of  decency,”  Justice  Scalia 
argued  that  because  not  every  member  of 
the  named  classes  in  Coleman  and  Plata 
had  personally  experienced  “torture  or 
a lingering  death,”  or  had  received  “suf- 
ficiently atrocious  treatment,”  class  relief 
was  not  constitutionally  available.  Brown, 
supra,  at  p.53. 

Justice  Scalia  further  argued  that 
there  can  be  no  Eighth  Amendment  viola- 
tion based  on  “systemwide  deficiencies”; 
i.e.,  there  is  no  legal  concept  of  “systemic 
unconstitutionality.”  Apparently,  unless 
the  lack  of  prison  medical  care  gets  so 
bad  that  every  prisoner  is  “sufficiently 
atrocious[ly]  [misjtreated,”  no  systemwide 
Eighth  Amendment  claim  can  be  asserted, 
based  on  Justice  Scalia’s  reasoning. 

Again  misstating  the  Court’s  decision, 
Justice  Scalia  decried  “the  46,000  whose 
incarceration  will  be  ended”  (Brown, 
supra,  at  p.54),  “many  [of  whom]  will 
undoubtedly  be  fine  physical  specimens 
who  have  developed  intimidating  muscles 
pumping  iron  in  the  prison  gym.”  One 
can  only  wonder  what  record  Justice 
Scalia  reviewed  - there  was  no  reference 
in  Coleman  or  Plata  to  such  muscle-bound 
prisoners.  Indeed,  one  wonders  if  Justice 
Scalia  even  read  the  record  below;  if  so,  it 
should  have  been  plain  (particularly  from 
the  photographs  attached  to  the  majority 
opinion  depicting  bunk-filled  gyms)  that 
every  prison  gym  but  one  was  converted 
into  a sea  of  tightly-packed  double  and 
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triple  bunks,  and  that  no  weight  piles 
remained.  Not  in  the  record  was  the  fact 
that  the  CDCR  had  eliminated  weight 
piles  over  a decade  ago. 

Stooping  to  a personal  attack,  Justice 
Scalia  then  accused  the  “three  District 
Judges”  on  the  panel  (one  was  a Ninth 
Circuit  Court  of  Appeals  judge)  of  not 
relying  on  the  credibility  of  the  testifying 
expert  witnesses,  but  instead  only  advanc- 
ing their  personal  agendas.  “Of  course 
they  were  relying  largely  on  their  own 
beliefs  about  penology  and  recidivism. 
And  of  course  different  district  judges,  of 
different  policy  views,  would  have  ‘found’ 
that  rehabilitation  would  not  work  and 
that  releasing  prisoners  would  increase  the 
crime  rate. ...  I am  saying  that  it  is  impos- 
sible forjudges  to  make  ‘factual  findings’ 
without  inserting  their  own  policy  judg- 
ments. ...  The  policy  preferences  of  three 
District  Judges  [sic]  now  govern  the  opera- 
tion of  California’s  penal  system.”  Brown, 
supra,  at  p.56  (emphasis  in  original). 

Digging  deeper  into  the  panel’s  cre- 
dentials, Justice  Scalia  opined,  “Three 
years  of  law  school  and  familiarity  with 
pertinent  Supreme  Court  precedents  give 
no  insight  whatsoever  into  the  manage- 
ment of  social  institutions.”  Perhaps 
Justice  Scalia,  who  presumably  also  went 
to  law  school  and  is  familiar  with  pertinent 
Supreme  Court  precedents,  thus  unwit- 
tingly exposed  the  Achilles’  heel  of  his 
own  dissent.  If  it  is  “impossible  forjudges 
to  make  factual  findings  without  insert- 
ing their  own  policy  judgments,”  then  the 
factual  findings  expressed  in  his  own  dis- 
sent are  inherently  suspect  simply  because 
Justice  Scalia  is,  after  all,  a judge. 

Indeed,  his  own  personal  agenda 
that  would  deny  constitutionally-required 
mental  health  and  medical  care  to  Cali- 
fornia prisoners  fails  to  acknowledge 
“the  concept  of  human  dignity”  and  the 
majority’s  finding  that  such  inadequate 
care  “has  no  place  in  civilized  society.” 
Brown,  supra,  at  p.27. 

In  a separate  dissent,  Justice  Alito, 
inquiring  into  alternatives  to  releasing 
the  numerical  equivalent  of  “three  Army 
divisions”  of  prisoners,  asked,  at  Brown, 
supra,  p.65: 

“Is  it  plausible  that  none  of  these 
deficiencies  can  be  remedied  without  re- 
leasing 46,000  prisoners?  Without  taking 
that  radical  and  dangerous  step,  exam 
tables  and  counter  tops  cannot  properly  be 
disinfected?  None  of  the  system’s  dilapi- 
dated facilities  can  be  repaired?  Needed 
medications  and  equipment  cannot  be 
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purchased  and  used?  Staff  vacancies  can- 
not be  filled?  The  qualifications  of  prison 
physicians  cannot  be  improved?  A better 
records  management  system  cannot  be 
developed  and  implemented?” 

The  answer,  from  the  extensive  re- 
cords in  Coleman  and  Plata  - and  after 
over  a decade  of  attempts  to  gain  com- 
pliance from  the  CDCR  - is,  sadly,  “no.” 
While  some  improvements  in  treatment 
and  treatment  facilities  have  been  made, 
as  of  the  time  of  trial  most  had  not. 

Justice  Alito  focused  on  concerns 
that  “releasing”  non-medically  ill  and 
non-mentally  ill  prisoners  would  not  nec- 
essarily result  in  better  treatment  for  those 
who  were  sick.  He  quoted  from  the  Special 
Master  in  Coleman,  who  speculated  that 
even  releasing  100,000  prisoners  would 
leave  the  mental  health  problem  “largely 
unmitigated”  (it  is  estimated  that  20%  of 
CDCR  prisoners  are  in  need  of  treatment 
for  serious  mental  health  issues). 

Yet  missing  from  Justice  Alito’s 
doubts  about  the  value  of  reducing 
California’s  prison  population  is  the 
fact  that  the  CDCR  has  for  years  been 
under  court  orders  to  add  medical  and 
psychiatric  staff  and  treatment  facilities. 
Those  orders  are  still  in  effect,  and  must 
be  obeyed.  Reducing  overpopulation  in 
the  CDCR  merely  provides  the  space  and 
staff  for  the  remaining  prisoners  to  obtain 
the  minimal  treatment  required  under  the 
Eighth  Amendment. 

Justice  Alito  was  at  least  hopeful 
of  some  degree  of  remedy,  though  he 
felt  that  due  to  errors  by  the  three -judge 
panel,  “an  adequate  but  less  drastic  re- 
medial plan  [based  on  up-to-date  data] 
could  have  been  crafted.”  Brown,  supra, 
at  p.66.  However,  he  failed  to  address 
the  cat-and-mouse  game  that  the  CDCR 
has  successfully  parlayed  for  more  than  a 
decade  in  the  district  courts  - a court-or- 
der-followed-by-noncompliance  sequence 
that  frustrated  the  plaintiffs  and  courts  to 
the  point  that  they  were  forced  to  turn  to 
the  ultimate  weapon:  a prison  population 
reduction  order  under  the  PLRA.  In  any 
event,  Justice  Alito’s  concerns  are  miti- 
gated by  the  fact  that  the  Court’s  decision 
does  not  require  releases  - it  only  requires 
that  the  CDCR’s  population,  housed  in 
prisons  designed  for  80,000,  does  not 
exceed  1 10,000  within  two  years. 

Nonetheless,  Justice  Alito  accused  the 
majority  of  “gambling  with  the  safety  of 
the  people  of  California. ...  I fear  that  to- 
day’s decision,  like  prior  prisoner  releases, 
will  lead  to  a grim  roster  of  victims.” 

Prison  Legal  News 


What  Alternatives  are  Available  to 
the  CDCR  and  Three-Judge  Panel? 

The  Supreme  Court’s  ruling  in  Brown 
only  affirms  the  three-judge  panel’s  order 
to  reduce  overcrowding  within  Califor- 
nia’s existing  33  state  prisons  to  137.5% 
of  design  capacity.  As  noted  above,  it 
says  nothing  about  how  this  shall  be 
accomplished  (e.g.,  build  more  prisons, 
transfer  prisoners  to  county  jails,  ship 
more  prisoners  to  out-of-state  private 
lockups,  phase  in  community-based  re- 
habilitation programs,  stop  incarcerating 
technical  parole  violators,  increase  earned 
good  time  credits,  and/or  obey  existing 
parole-setting  laws).  While  the  wild-eyed 
dissents  envision  “three  Army  divisions” 
of  murderers,  rapists  and  robbers  descend- 
ing upon  a suddenly  vulnerable  public, 
that  is  not  what  will  happen. 

First,  the  plaintiffs  and  three -judge 
panel  have  long  agreed  that  releasing  from 
prison  those  men  and  women  who  are  not 
at  high  risk  of  violent  crime  would  have 
a major  impact  on  achieving  the  required 
CDCR  population  reduction  without  an 
adverse  impact  on  public  safety.  Resis- 
tance to  such  releases,  however,  includes 
concerns  of  a reduced  prison  employee 


work  force.  It  can  be  expected  that  the 
CCPOA,  the  politically  powerful  prison 
guards’  union,  will  use  every  tool  in  its 
toolbox  to  forestall  job  losses  among  its 
membership.  Although,  to  give  credit,  the 
CCPOA  intervened  in  Brown  on  the  side 
of  the  prisoner  plaintiffs  and  hied  a brief 
with  the  Supreme  Court  arguing  that  the 
panel’s  population  reduction  order  was 
proper. 

Second,  the  three -judge  panel  could 
entertain  medically-determined  paroles, 
wherein  prisoners  in  need  of  extensive 
treatment,  but  not  deemed  currently 
dangerous,  could  be  transferred  to  com- 
munity facilities  where  the  cost  of  their 
care  would  be  greatly  reduced.  This  could, 
and  should,  include  the  politically  un- 
popular “lifer”  population,  whose  aging 
members  drive  prison  medical  costs  and 
whose  documented  recidivism  rate  is  a 
miniscule  1%. 

Third,  the  state  legislature  could  take 
responsibility  for  the  prison  overcrowd- 
ing problem  by  making  a simple  business 
decision:  incentify  all  prison  employees 
for  reaching  specified  goals  of  reduced  re- 
cidivism. Currently,  the  CDCR’s  business 
model  is  “more  prisoners  = more  money.” 
That  model  devolves  from  the  fact  that  the 


term  “corrections”  has  never  been  defined 
in  any  state  code,  and  thus  cannot  be  mea- 
sured or  evaluated.  Therefore,  the  entire 
“Department  of  Corrections”  is  an  unac- 
countable money  sink  that  demands  - and 
gets  - unbounded  general  fund  dollars  for 
every  prisoner  it  incarcerates. 

The  legislature  should  simply  abolish 
“corrections”  and  create  a Department 
of  Rehabilitation,  where  rehabilitation  is 
defined  as  “not  recidivating.”  Under  that 
model,  a percentage  of  every  CDCR  em- 
ployee’s wages  would  be  tied  directly  to  the 
achievement  of  specified  goals  for  reduc- 
ing recidivism  rates.  The  state  should  also 
consider  abolishing  or  rewriting  its  Three 
Strikes  law,  which  has  had  a significant 
impact  on  the  CDCR’s  prison  population. 
It  could  also  eliminate  parole  require- 
ments and  supervision  for  prisoners  and 
simply  release  them  when  their  sentences 
are  done  since  reincarceration  of  parole 
violators,  usually  for  non-criminal  of- 
fenses, consumes  tens  of  thousands  of 
prison  beds  each  year.  Likewise,  having 
a functional  parole  system  that  actually 
releases  life-sentenced  prisoners  after  they 
have  completed  their  mandatory  mini- 
mum sentences  would  free  up  prison  beds 
and  also  release  the  older  prisoners  who 
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California:  Controversy  Surrounds  Governor’s 
Grant  of  Clemency  to  Son  of  Political  Friend 

by  Mike  Brodheim 


Prison  Overcrowding  (cont.) 


tend  to  have  more  medical  problems  than 
younger  prisoners.  Sentencing  reform  that 
reduces  sentences  would  also,  over  time, 
reduce  the  prison  population.  None  of 
these  options  are  likely  to  occur. 

It  is  also  likely  that  the  biggest  win- 
ners of  this  court  ruling  are  going  to  be 
private  prison  companies.  A lack  of  po- 
litical will  and  leadership  is  what  brought 
California  to  this  situation  and  it  shows  no 
signs  of  abating.  By  shipping  its  prisoners 
to  out-of-state  private  prisons  the  CDCR 
can  reduce  its  prison  population  to  meet 
the  lower  court  mandate  of  137.5%  of 
design  capacity.  This  avoids  any  actual 
changes  in  prison  and  sentencing  policy 
and  results  in  a massive  windfall  to  the 
private  prison  industry.  Corrections  Cor- 
poration of  America  already  holds  over 
10,000  California  state  prisoners. 

Brown  Offers  True  Change 

In  short,  the  opportunity  is  ripe  for 
true  change:  California  cannot  afford 
the  cost  of  its  bloated  prison  system;  the 
state’s  three-year  recidivism  rate  (70%)  is 
an  artifact  of  the  CDCR’s  practice  of  re- 
incarcerating technical  parole  violators; 
and  the  public  is  embracing  programs  that 
will  take  prisoners  out  of  the  revolving- 
door  prison  system  and  prepare  them  for 
successful  reintegration  into  society.  The 
latter  is  emerging  - with  success  stories 
in  progressive  counties  of  up  to  a 95% 
reduction  in  recidivism  - as  a sounder 
investment  in  public  safety. 

The  outcome  in  this  case  goes  beyond 
a prison  population  reduction  order  or 
adequate  medical  and  mental  health 
treatment  for  California  prisoners.  Ev- 
ery prisoner,  according  to  the  Supreme 
Court’s  majority  ruling,  is  deserving  of 
“human  dignity”  - a concept  that  was 
affirmed  in  Brown.  But  it  was  affirmed 
only  after  more  than  a decade  of  litigation 
and  stonewalling  by  prison  officials,  and 
only  following  the  Court’s  bare  majority 
decision  in  which  four  dissenting  justices 
would  not  have  dignified  prisoners  with 
even  that  modest  finding.  FJ 

Note:  The  plaintiff  classes  in  Coleman  and 
Plata  were  ably  represented  by  attorneys 
Donald  Specter,  Sara  Norman  and  Re- 
bekah  Evenson  with  the  Prison  Law  Office, 
and  by  Michael  W.  Bien,  Ernest  Galvan, 
Amy  Whelan  and  Lisa  Ells  with  Rosen, 
Bien  & Galvan  LLP. 
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In  one  of  his  last  official  acts  before 
leaving  office  in  January  2011,  Califor- 
nia Governor  Arnold  Schwarzenegger 
exercised  his  right  under  the  state  con- 
stitution to  grant  clemency  to  Esteban 
Nunez,  the  son  of  the  governor’s  friend, 
former  State  Assembly  Speaker  Fabian 
Nunez.  Schwarzenegger  reduced  Este- 
ban’s sentence  for  voluntary  manslaughter 
by  more  than  half,  from  16  to  just  7 years, 
after  he  had  served  only  six  months  of  his 
prison  term. 

Powers  of  pardon  and  commutation 
are  traditionally  vested  in  the  offices  of 
governors  and  typically  exercised,  as  in  this 
case,  in  the  last  days  of  a governor’s  term. 
In  2003,  for  example,  the  outgoing  governor 
of  Illinois,  George  Ryan,  commuted  all  the 
death  sentences  of  that  state’s  condemned 
prisoners,  sparking  a controversy  that  has 
yet  to  subside.  (Ryan  was  later  implicated 
in  an  unrelated  corruption  scandal;  he  was 
charged,  convicted  and  sentenced  to  6 1/2 
years  in  prison). 

In  the  case  of  former  Governor 
Schwarzenegger,  what  makes  his  particu- 
lar act  of  clemency  controversial  is  the 
appearance  of  favoritism.  But  for  the  fact 
that  Esteban  Nunez’s  father  is  a former 
influential  state  lawmaker,  his  actions  are 
no  less  egregious  than  those  of  many  other 
prisoners  convicted  of  similar  crimes.  In 
those  other  cases,  however,  rather  than 
show  leniency,  Governor  Schwarzenegger 
acted  to  block  the  release  of  prisoners 
with  homicide  convictions,  even  after  the 
parole  board  had  recommended  their  re- 
lease on  parole  (usually  after  many  years, 
if  not  decades,  in  prison). 

Defending  Schwarzenegger’s  actions, 
San  Diego  attorney  Charles  Sevilla,  who 
represented  Nunez,  pointed  out  that  the 
governor  had  acted  reasonably  in  light 
of  the  fact  that  Nunez  was  not  the  actual 
killer  and  had  no  prior  criminal  record. 
“Take  the  politics  out,”  Sevilla  said,  “and 
people  would  say  it’s  not  an  irrational  act 
by  the  governor.  But  when  you  add  in 
the  fact  that  it’s  Fabian  Nunez’s  son,  that 
perspective  goes  out  the  window.” 

That  may  well  be  true,  but 
Schwarzenegger’s  actions  nevertheless 
sparked  criticism  from  three  quarters. 
First,  the  family  of  Nunez’s  victim  was 
understandably  outraged.  Second,  Re- 
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publican  legislators  moved  quickly  to 
propose  a law  that  would  require  victim 
notification  and  input  prior  to  similar  gu- 
bernatorial acts  of  clemency  in  the  future. 
And  third,  prisoners’  rights  advocates 
criticized  Schwarzenegger  for  acting  in- 
consistently (and  perhaps  hypocritically) 
by  blocking  parole  releases  in  dozens  of 
cases  similar  to  Nunez’s;  i.e.,  cases  where 
the  prisoner,  a first-time  offender,  had  not 
delivered  the  fatal  wound  but  had  tried 
to  avoid  detection  and  arrest.  But  unlike 
Nunez  had  served  substantial  prison 
sentences. 

Esteban  Nunez  had  stabbed  two 
people  while  a friend  fatally  stabbed 
another  victim,  22-year-old  Luis  Santos, 
in  the  heart.  The  pair  then  drove  to  Sac- 
ramento and  disposed  of  their  knives  in 
a river.  The  2008  incident  occurred  after 
Nunez  and  his  friends  were  thrown  out 
of  a fraternity  party.  They  were  originally 
charged  with  first-degree  murder  which 
carries  a life  sentence  and  which  was 
plea  bargained  down  to  manslaughter. 
According  to  the  arrest  warrant  at  the 
time,  Esteban  told  his  co-defendants: 
“hopefully  his  dad  would  take  care  of  it 
and  could  get  them  off  on  self  defense.” 
He  was  right,  his  dad  did  take  care  of  it. 
The  Los  Angeles  Times  reported  that  in 
2009  alone,  Schwarzenegger  had  blocked 
the  recommended  paroles  of  29  prisoners 
who  had  committed  their  crimes  under 
circumstances  similar  to  those  surround- 
ing Nunez’s  offense. 

“I’d  love  to  ask  the  Governor,”  said 
Keith  Wattley,  an  attorney  who  repre- 
sents prisoners  seeking  parole,  “what 
distinguishes  one  case  from  the  other."  He 
described  the  former  governor’s  actions 
as  “arbitrary,”  then  added,  “[Rjeducing 
Mr.  Nunez’s  sentence  might  have  actu- 
ally been  the  right  thing  to  do,  even  if  the 
governor  did  it  for  the  wrong  reasons. 
My  problem  with  it  is  that  it  makes  even 
clearer  to  anyone  still  having  doubts  that 
politics  dictates  prison  terms,  not  fairness 
or  justice.” 

The  Santos  family  later  filed  suit 
over  Schwarzenegger’s  failure  to  give 
them  advance  notice  of  his  decision  to 
reduce  Nunez’s  sentence,  arguing  that  he 
had  violated  victims’  rights  provisions  of 
Proposition  9,  also  known  as  Marsy’s  Law, 
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which  was  enacted  in  November  2008. 
Proposition  9 requires  that  victims  be 
notified  and  afforded  a chance  to  be  heard 
before  a prisoner’s  sentence  is  reduced. 
[See:  PLN,  May  2009,  p.  1 2] . 

Ironically,  Schwarzenegger  had  writ- 
ten to  Santos’  family  after  he  reduced 
Nunez’s  sentence  and  apologized  for  the 
pain  he  anticipated  his  actions  would 
cause  them.  “My  office  definitely  made 
a mistake  in  not  notifying  the  parents 
beforehand  ...  and  I’m  ultimately  respon- 
sible,” he  said. 

In  an  interview  published  in  News- 


week on  April  17,  2011,  the  former 
governor  acknowledged  his  “working 
relationship”  with  Esteban’s  father,  Fabian 
Nunez.  “Well,  hello!  I mean,  of  course  you 
help  a friend,”  Schwarzenegger  stated,  in 
reference  to  his  decision  to  reduce  Este- 
ban’s sentence. 

“This  is  proof  that  the  commutation 
has  nothing  to  do  with  legal  reasons  but 
is  simply  a favor  to  a political  friend,”  said 
Frederico  Santos,  Jr.,  Luis  Santos’  father. 
“I’m  not  surprised  because  that’s  what  we 
said  all  along,  that  the  actions  were  strictly 
for  a political  favor  and  nothing  more,  no 


matter  what  he  was  trying  to  claim  as  his 
justification.” 

Not  that  there  is  any  real  doubt  that 
politics  trump  justice  - at  least  not  among 
prisoners  who  have  experienced  first-hand 
how  our  criminal  justice  system  works. 
Still,  it  is  unusual  to  see  it  practiced  so 
overtly  in  this  case,  and  without  pretense. 
To  be  rich  and  politically  connected  is 
definitely  better  than  being  poor  and 
unconnected. 

Sources:  Los  Angeles  Times,  Associated 
Press,  Newsweek 


$5.25  Million  Paid  to  Former  Ohio  Prisoner 
for  Wrongful  Murder  Conviction 


The  City  of  Barberton,  Ohio  has  paid 
$5.25  million  to  settle  a lawsuit  hied 
by  a man  wrongfully  convicted  of  murder. 
Clarence  Elkins  spent  almost  eight  years 
in  prison  before  being  exonerated  by  DNA 
evidence  in  2005. 

Elkins  had  been  charged  with  the 
1998  murder  of  his  mother-in-law,  Judith 
Johnson.  His  conviction  hinged  largely 
on  the  testimony  of  his  6-year-old  niece, 
who  testified  at  trial  that  Elkins  was  the 
intruder  who  beat,  choked  and  raped  her, 
then  killed  Johnson. 

Upon  awakening  from  the  beating,  the 
girl  ran  to  a neighbor’s  home  for  help.  As 
it  turned  out,  the  neighbor,  Tonia  Brasiel, 
was  the  girlfriend  of  the  actual  perpetrator 
of  the  crime,  Earl  Gene  Mann.  It  was  al- 


leged that  Brasiel  influenced  Elkins’  niece 
to  name  him  as  a suspect.  DNA  testing  in 
2005  linked  Mann  to  the  rape  and  murder, 
and  he  confessed  in  2008.  He  is  now  serv- 
ing a life  sentence. 

The  City  of  Barberton  agreed  to  settle 
the  lawsuit  on  behalf  of  the  four  police 
officers  who  had  investigated  the  case  and 
charged  Elkins,  following  an  August  2010 
federal  appellate  decision  that  found  the 
officers  had  ignored  evidence  implicating 
Mann  in  the  crime.  See:  Elkins  v.  Sum- 
mit Countv,  Ohio,  615  F.3d  671  (6th  Cir. 
2010). 

The  settlement  with  the  city,  reached 
on  November  16,  2010,  will  be  shared  by 
Elkins,  his  wife  and  their  two  adult  sons. 
Previously,  in  2006,  Elkins  had  received  a 


$1,075  million  settlement  from  the  State 
of  Ohio. 

“For  the  Elkins  family,  it  has  been 
a long  time  coming  for  them  and  they 
are  very  pleased  with  the  results,”  said 
Russell  Ainsworth,  a Chicago  attor- 
ney who  represented  the  family.  “No 
amount  of  money  is  going  to  restore 
what  the  Elkinses  had,  but  hopefully 
this  will  put  to  rest  the  legal  struggle 
they  had  and  trying  to  prove  the  jus- 
tice they  should  have  had  all  along.” 
See:  Elkins  v.  Summit  Countv,  Ohio, 
U.S.D.C.  (N.D.  Ohio),  Case  No.  5:06- 
cv-03004-JG.  PI 

Sources:  Beacon  Journal,  www.  Cleveland, 
com 
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BAsics  speaks  powerfully  to 
questions  of  revolution  and 
human  emancipation  and 
concentrates  more  than  30 
years  of  Bob  Avakian’s  work. 
Bob  Avakian  is  the  Chairman 
of  the  Revolutionary 
Communist  Party,  USA. 


The  Prisoners  Revolutionary 
Literature  Fund  is  raising 
money  to  send  2000  free 
copies  of  BAsics/Lo  Basico  to 
prisoners. 

TO  REQUEST  a copy 
(Spanish  or  English)  write  to: 
PRLF,  1321  N.  Milwaukee 
#407,  Chicago,  IL  60622. 


TO  DONATE  for  BAsics- 

$10/ea.  including  shipping 

Tax  deductible  online  donations  at:  IHCenter.org/ 

nroups/prlf  or  at  prlf.orn.  Non-tax  deductible  online 

donations  at  prlf.ora  or  mail  to  above  address. 
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PRLF  is  a project  of  the  International  Humanities  Center,  a non-profit  public  charity, 
exempt  from  federal  income  tax  under  section  501(c)(3)  of  the  IRS  code. 
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Over  the  past  20  years  PLN  has 
reported  the  various  conditions  class- 
action  lawsuits  in  California  concerning 
the  lethal  health  care  administered  to  pris- 
oners. After  decades  of  non-compliance 
with  dozens  of  court  orders  the  prison 
system’s  health  care  was  put  into  a federal 
receivership,  yet  that  still  did  not  resolve 
the  problem.  Ultimately,  a three-judge 
panel  court  was  convened  which  ordered 
the  reduction  of  California’s  prisoner 
population  so  its  prison  system  can  pro- 
vide minimally-adequate  health  care.  The 
U.S.  Supreme  Court,  as  this  issue’s  cover 
story  describes  in  detail,  recently  affirmed 
that  order  in  Brown  v.  Plata. 

Without  doubt  this  is  the  most  sig- 
nificant prisoner  rights  ruling  of  the  21st 
century,  and  it  will  no  doubt  keep  that 
distinction  for  a long  while.  Alas,  its  appli- 
cation for  prisoners  outside  of  California 
will  be  of  limited  utility  given  the  facts 
presented  in  California,  a dearth  of  law 
firms  with  the  resources  and  willingness 
to  bring  cases  of  this  magnitude,  and 
few  federal  judges  willing  to  enforce  the 
constitution. 

Through  the  1970s  and  80s  it  was 
common  for  federal  judges  to  relieve 
prison  overcrowding  by  releasing  pris- 
oners. An  immediate  response  was  the 
building,  nationally,  of  over  a million  new 
prison  cells.  The  less  immediate  response 
was  the  enactment  of  the  Prison  Litiga- 
tion Reform  Act,  which  was  designed  to 
prevent  judges  from  ordering  such  releases 
and  to  force  prisoners  to  live  and  die  in 
squalid  brutality  and  neglect  with  limited 
access  to  the  federal  courts. 

What  actually  happens  in  California 
in  the  aftermath  of  the  Plata  ruling  re- 
mains to  be  seen.  The  political  paralysis 
and  lack  of  will  to  address  the  causes 
of  prison  overcrowding  mean  that  the 
likely  quickest  solution  will  be  to  send 
more  prisoners  to  private  prisons  in  other 
states.  Releasing  lifers  held  long  past  their 
minimum  release  dates  is  nowhere  on  the 
horizon.  Neither  is  sentencing  reform. 

As  we  near  the  40th  anniversary  of  the 
murder  of  George  Jackson  and  the  Attica 
Rebellion,  which  ushered  in  the  modern 
era  of  American  prison  reform,  Plata  re- 
minds us  not  so  much  of  how  far  we  have 
come  but  rather  that  we  have  come  full 
circle.  The  brutality,  overcrowding,  medi- 
cal neglect  and  arbitrary  exercise  of  power 
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From  the  Editor 

by  Paul  Wright 

that  spurred  the  prison  reform  movement 
and  judicial  intervention  of  the  1970s  have 
proven  themselves  largely  impervious  to 
progressive  reform.  Ironically,  one  effect  of 
prisoner  rights  litigation  has  been  that  in 
response  to  prison  overcrowding  lawsuits, 
politicians  built  more  prison  cells.  Thus,  a 
system  that  imprisoned  300,000  men  and 
women  in  1971  today  imprisons  well  over 
2.3  million. 

In  other  news,  we  have  only  raised 
PLN’ s subscription  rates  once  in  the  past 
1 1 years,  and  during  that  time  period  we 
expanded  in  size  from  36  to  56  pages. 
Unfortunately,  printing,  postage  and  op- 
erating costs  have  continued  to  increase. 
We  will  be  raising  our  subscription  rates 
within  the  next  month  or  two.  To  lock 
in  our  current  rates  you  can  subscribe 
or  renew  at  those  rates  and  extend  your 
subscription  as  far  out  as  you  wish. 

With  the  arrival  of  the  summer 
months,  those  of  us  in  minimum  se- 


curity society 
are  traveling 
and  getting 
out  more.  If 
you  are  in  the 
Brattleboro, 
Vermont  area, 
feel  free  to  stop 
by  and  visit  us 
at  the  Human 
Rights  Defense  Center.  Nelly,  pictured 
above,  is  our  office  mascot  and  loves  to 
meet  new  comrades  in  the  struggle  for  jus- 
tice. Nelly  is  a 12-year-old  golden  retriever 
who  is  our  hardest  and  most  dedicated 
worker.  With  her  sunny  disposition  she 
ensures  that  everyone  is  happy. 

Please  send  a donation  to  help  sup- 
port the  work  we  do  and  expand  our 
impact.  Our  annual  reports  detailing  the 
full  depth  and  breadth  of  our  work  are 
available  on  our  website  at  www.prisonle- 
galnews.org/annualreports.aspx.  FI 


Deaths  of  Three  North  Carolina 
Prisoners  Raise  Suspicions 

by  Matt  Clarke  and  David  M.  Reutter 


The  deaths  of  two  prisoners  at  the  Maury 
Correctional  Institution  ( MCI),  a 1 ,000- 
bed  close-security  prison  for  men  located  in 
Greene  County,  North  Carolina,  have  raised 
suspicions  due  to  questionable  circumstances 
surrounding  those  incidents.  The  eventual 
death  of  another  prisoner  who  suffered  inju- 
ries at  the  Alexander  Correctional  Institution 
remains  unexplained. 

In  May  2009,  Johnny  Lee  Lewis,  a 
55-year-old  state  prisoner  with  a history  of 
mental  illness,  was  found  dead  in  his  MCI 
cell  with  a plastic  bag  over  his  head  that  was 
cinched  around  his  neck  with  a belt.  Before 
Greene  County  Sheriff’s  Department  inves- 
tigators arrived,  MCI  guards  cleaned  up  the 
cell  and  removed  the  plastic  bag  and  belt. 

“That  was  a mistake,”  said  North  Caro- 
lina Department  of  Correction  spokesman 
Keith  Acree.  “The  employee  who  packed 
up  the  cell  had  just  arrived  at  work,  did  not 
know  the  circumstances  of  the  inmate’s 
death  and  packed  up  his  belongings  as  if  it 
were  a death  by  natural  causes.” 

MCI  later  refused  to  allow  the  medical 
examiner  access  to  the  plastic  bag  and  belt. 
Nevertheless,  an  autopsy  released  in  Febru- 


ary 2010  listed  the  cause  of  death  as  suicide, 
opining  that  Lewis  had  put  the  plastic  bag 
over  his  head  and  strapped  it  in  place  around 
his  neck  using  the  belt.  He  had  been  serving 
a life  sentence. 

On  September  6,  2010,  Charles  E. 
Branch,  40,  another  state  prisoner  at  MCI, 
was  discovered  unresponsive  in  his  cell.  He 
was  taken  to  a hospital  in  Greenville  where 
he  was  pronounced  dead. 

Acree  called  the  circumstances  of  Branch’s 
death  “suspicious,”  and  said  an  autopsy  would 
be  performed.  He  noted  the  suspicion  was  that 
another  prisoner  was  involved  in  the  death. 
“We  have  no  reason  to  believe  any  staff  was 
involved,”  Acree  stated. 

Branch  was  serving  a habitual  felon 
sentence  of  more  than  eight  years  for  driving 
while  intoxicated;  he  had  been  incarcerated 
for  only  6 months.  An  autopsy  released 
in  March  2011  determined  that  he  was 
beaten  and  strangled.  Security  video  foot- 
age showed  multiple  prisoners  had  entered 
Branch’s  cell  shortly  before  his  body  was 
discovered,  and  prisoner  Sean  “Dice”  Out- 
law was  charged  with  murder  in  connection 
with  Branch’s  death. 
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In  another  fatal  incident,  a North 
Carolina  state  prisoner  who  was  found  in 
his  segregation  cell  at  the  Alexander  Cor- 
rectional Institution  with  a fractured  skull 
in  August  2008  recently  died.  The  cause  of 
his  injuries  remains  undetermined. 

Timothy  E.  Helms,  49,  died  in  the  early 
morning  hours  of  September  5,  2010  at 
the  Kindred  Hospital,  a long-term  acute 
care  facility.  He  had  been  housed  at  the 
hospital  because  his  injuries  rendered  him 
bedridden. 

With  an  IQ  of  only  79,  Helms  took 
special  education  classes  until  he  dropped 
out  of  high  school  at  age  16.  He  had  been 
diagnosed  with  multiple  psychiatric  disor- 
ders and  was  frequently  admitted  to  state 
mental  institutions. 

A 1994  drunk  driving  collision  that 
resulted  in  three  deaths  led  to  Helms  being 
convicted  on  three  counts  of  second-degree 
murder;  he  received  a life  sentence  on  each 
count.  Helms  did  not  adjust  well  to  prison. 
Over  a 14-year  period  he  received  125  rule 
infractions,  ranging  from  threatening  staff 
to  hoarding  postage  stamps. 

During  that  tune  he  served  1 ,459  days  in 
segregation.  Despite  prison  policy  prohibit- 
ing prisoners  from  being  held  in  isolation 
for  more  than  60  days.  Helms  served  571 
consecutive  days  in  isolation  with  only  a 
few  hours  out  of  his  cell  to  shower  or  use  a 
recreation  cage.  While  in  segregation,  Helms 
repeatedly  cut  himself  with  a razor  and 
would  bang  his  head  against  the  wall  and 
smear  himself  with  feces. 

He  used  two  batteries  and  a small  piece 
of  metal  to  set  his  bedding  on  hre  on  August 
3,  2008.  A security  video  showed  guards 
dragging  Helms  out  of  the  smoke-filled 
cell  into  a shower.  He  was  later  carried  to 
at  least  two  other  cells  out  of  the  view  of 
security  cameras. 

Guards  took  him  to  a local  medical 
center  the  next  day.  A doctor  noted  that 


Helms  had  bruises  and  welts  on  his  body 
“consistent  with  multiple  blows  from  a Billy 
club.”  X-rays  revealed  hemorrhaging  inside 
his  brain,  a broken  nose  and  a fractured 
skull.  The  severe  injuries  left  Helms  bedrid- 
den, unable  to  walk,  barely  able  to  speak  and 
unable  to  do  simple  tasks  such  as  feeding 
himself.  [See:  PLN,  Oct.  2009,  p.38]. 

An  investigation  did  not  determine 
how  Helms  received  his  injuries,  but  North 
Carolina  Department  of  Correction  Sec- 
retary Alvin  W Keller,  Jr.  said  he  believed 
Helms  fell  and  hit  his  head.  Prison  officials 
have  vigorously  denied  that  Helms  was  as- 
saulted by  guards  or  that  the  guards  carried 
batons,  yet  the  video  appeared  to  show  that 
the  guards  who  moved  Helms  on  the  night 
he  was  injured  had  black  batons  hanging 
from  their  belts. 

Prior  to  his  injuries,  Helms  had  told 
a prison  psychologist  that  guards  were 
abusing  him.  Following  the  August  3, 2008 
incident  he  informed  his  doctors  and  news 
reporters  that  he  was  beaten  by  guards  with 
Billy  clubs.  His  family  was  not  advised  of 
the  situation  until  reporters  contacted  them 
six  months  after  the  incident  that  led  to 
Helms  being  hospitalized.  A prison  official 
falsely  told  the  family  there  had  been  “no 
problems  and  no  use  of  force.” 

Helms’  Septem- 
ber 2010  death  came 
as  a surprise.  “We’re 
shocked,”  said  his 
attorney,  Lynne 
Holtkamp,  who  had 
visited  him  within  the 
past  month.  “There 
was  no  indication 
he  was  ill  beyond  his 
normal  condition  or 
that  death  was  im- 
minent.” Holtkamp 
had  been  pursuing 
a claim  against  the 


state  on  behalf  of  Helms,  alleging  gross 
negligence.  It  is  unknown  whether  that  claim 
will  proceed  following  his  death. 

Keller  claimed  a review  by  the  State 
Bureau  of  Investigation  into  Helms’  inju- 
ries found  no  evidence  of  wrongdoing,  but 
refused  to  release  the  investigatory  report. 
Helms  was  the  only  person  charged  with 
a crime  in  connection  with  the  August  3, 
2008  incident,  for  setting  his  cell  on  fire, 
but  those  charges  were  later  dropped. 

Sources:  Associated  Press,  www.newsob- 
server.  com,  www.  witn.  com 
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EXECUTIVE  CLEMENCY 

For  Info.  On  Sentence  Reduction  through 
Executive  Clemency: 


NATIONAL  CLEMENCY  PROJECT 
8624  CAMP  COLUMBUS  ROAD 
HIXSON,  TENNESSEE,  37343 
(423)  843-2235 
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(35-Years  of  Clemency  & Parole  Assistance) 
(Transfers  Under  The  Int’l  Prisoner  Treaty) 


WELCOME  TO  KRASNYA  BOOKS  & KRASNYA  BABES 
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WHY  CHOOSE  KRASNYA  BOOKS? 

Working  with  a variety  of  publishers  it  bring  to  you  your  favorite  authors  in 
your  favorite  types  of  books:  -Urban-Mystery-Action  Adventure-Romance- 
Almanacs-  -Atlases-Roadmaps-Games  Special  interests-  We  offer  great 
discount  prices  even  on  Urban  books!  Many  languages  available-Special 
Requests  Accepted.  Order  your  free  online  catalog  today. 

WHY  CHOOSE  KRASNYA  BABES? 

Thousands  of  the  hottest  and  most  scandalous  babes  found  on  the  planet. 

Whatever  your  pleasure,  KRASNYA  delivers.  Each  catalog  page  has  120 
beautiful  girls  posting  just  for  you!  Order  one  catalog  page  for  only  $3.00  or 
for  7 new  First  Class  US  Postage  Stamps  or  US  "Forever  Stamps" 
with  a SASE  enclosed.  We  will  send  you  Volume  One. 

Each  additional  volume  the  same  price! 

WHAT  ABOUT  OUR  PRICES  AND  POLICIES 
We  offer  every  day  discounts  of  at  least  20%  (yes,  even  on  Urban  & new  issue 
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Washington  DOC  Agrees  to  Change  Sexual  Abuse  Policies 


The  Washington  Department  of  Cor- 
rections (WDOC)  has  agreed  to 
change  its  policies  that  relate  to  prevent- 
ing, reporting  and  investigating  sexual 
abuse  of  prisoners  by  staff  members.  The 
changes  resulted  from  a settlement  in  a 
class-action  lawsuit  hied  by  five  female 
prisoners  who  claimed  they  were  sexually 
abused  by  male  guards. 

The  settlement  was  reached  between 
the  WDOC  and  three  of  the  prisoners 
who  are  still  incarcerated.  The  other  two 
plaintiffs  have  since  been  released  from 
prison. 

The  lawsuit  named  six  guards  at 
the  Washington  Corrections  Center 
for  Women  (WCCW).  Accused  of  en- 
gaging in  sexual  misconduct  were  Sgt. 
Steve  Fewkes  and  guards  Johnnie  Davis, 
Gregory  Fontenette,  Kenneth  Lane, 
Leonard  Merkle  and  Marvin  Taylor. 
The  complaint  also  listed  20  “John  Doe” 
guards  who  worked  “at  WCCW,  Pine 
Lodge,  Mission  Creek,  and  other  work 
release  facilities  where  women  prisoners 
reside.”  Each  of  the  prisoner  plaintiffs 
was  named  as  Jane  Doe. 

The  lawsuit  cited  incidents  in  which 
guards  traded  gifts  or  rewards  for  sexual 
activity  involving  prisoners.  “Davis  spent 
several  months  in  2005  cultivating  a per- 
sonal relationship  with  Jane  Doe  4,  which 
included  giving  her  items  such  as  a book, 
a greeting  card,  candy,  fast  food,  and 
money.”  He  exploited  their  relationship 
for  “his  personal  gratification”  on  October 
26,  2005,  when  he  took  her  “into  a closet 
next  to  the  staff  bathroom  in  the  unit 
ostensibly  for  the  purpose  of  cleaning.” 
Once  in  the  closet,  “Davis  proceeded  to 
kiss  and  suck  Jane  Doe  4’s  breast,  placed 
his  hands  in  her  pants,  fondled  her  va- 
gina, and  rubbed  himself  against  her.” 
A second  such  incident  involving  Jane 
Doe  4 occurred  in  the  staff  bathroom  in 
November  2005;  immediately  after  that 
incident,  Davis  gave  her  $150. 

The  relationship  between  Fewkes  and 
Jane  Doe  1 began  on  the  second  day  they 
worked  together  on  a maintenance  crew 
alone.  During  that  July  2005  workday, 
“Fewkes  had  Jane  Doe  1 perform  oral 
sex  on  him.”  A few  days  later  Fewkes  was 
transferred  to  a different  position;  he  sent 
Jane  Doe  1 letters  through  the  prison  mail 
system,  requesting  that  she  find  a way  to 
reply. 
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The  two  were  reunited  in  early  2005. 
Over  the  next  five  months,  “Fewkes  re- 
peatedly engaged  in  vaginal  intercourse 
and  oral  sex  with  Jane  Doe  1.”  Most  of 
those  incidents  occurred  in  the  property 
room,  but  their  final  encounter  took  place 
in  the  guard’s  station. 

Fontenette  had  relationships  with 
Jane  Doe  1 and  Jane  Doe  2 between 
December  2004  and  January  2006.  While 
only  fondling  occurred  with  Jane  Doe  2, 
he  fondled,  kissed  and  forced  Jane  Doe  1 
to  perform  oral  sex  on  him. 

Jane  Doe  1 also  alleged  that  Lane 
had  sexually  assaulted  her  by  lifting  her 
shirt  and  fondling  her  breasts  in  April  or 
May  2007.  In  mid-2005,  Merkle  sexually 
assaulted  Jane  Doe  3 on  several  occasions. 
He  would  rub  himself  against  her,  fondle 
her  and  force  her  to  perform  oral  sex  and 
engage  in  intercourse. 

The  complaint  further  charged  that 
in  March  2006,  Merkle  appeared  at  Jane 
Doe  l’s  cell  in  the  middle  of  the  night, 
ordered  her  to  accompany  him  to  the 
guard’s  station  and  then  sexually  assaulted 
her  “by  forcing  her  to  engage  in  sexual 
intercourse.”  He  also  forced  Jane  Doe  4 
to  give  him  oral  sex  once  and  to  engage 
in  intercourse  three  times  between  March 
and  November  2005. 

Finally,  the  complaint  detailed  the 
sexual  assaults  by  Taylor.  Beginning  in 
August  2005,  he  “repeatedly  assaulted 
Jane  Doe  1,  forcing  her  to  perform  oral 
sex  and  by  fondling  her.”  Taylor  also 
forced  Jane  Doe  2 “to  show  her  genitalia” 
and  “to  masturbate”  for  him.  While  not 
named  as  a defendant,  another  WDOC 
guard,  Darrell  Chamberlin,  was  accused 
of  repeatedly  sexually  assaulting  Jane  Doe 
2 in  return  for  gifts. 

The  lawsuit  was  certified  as  a class 
action  on  June  12,  2009.  The  settlement, 
which  was  reached  with  Jane  Does  1,  3, 
and  4 and  the  class  members  in  July  2010, 
provides  for  injunctive  relief  that  will  be 
enforced  for  three  years.  Five  of  the  six 
guards  named  in  the  suit  have  resigned 
or  been  fired. 

Under  the  terms  of  the  settlement, 
the  WDOC  is  required  to  comply  with 
policy  changes  regarding  Staff  Mis- 
conduct of  a Sexual  Nature  and  Staff 
Sexual  Misconduct.  The  intention  of  the 
policy  changes  is  to  “promote  safety,  se- 
curity, and  the  [WDOC’s]  zero  tolerance 


policy  regarding  sexual  misconduct.” 
The  policies  will  require  initiation  of 
employee  discipline  when  an  allegation 
is  substantiated. 

Since  the  lawsuit  was  filed  in  Au- 
gust 2007,  numerous  changes  have  been 
made  at  WDOC  women’s  prisons.  At  the 
Mission  Creek  Corrections  Center  for 
Women,  clutter,  doors,  window  coverings 
and  other  obstructions  were  removed  to 
improve  sightlines.  A 58-camera  surveil- 
lance system  and  convex  mirrors  were 
installed.  To  improve  privacy,  solid  shower 
curtains  and  obscured  glass  were  placed 
in  the  showers. 

At  WCCW,  a 127 -camera  surveillance 
system  was  installed.  Similar  privacy  pro- 
tections were  implemented  and  sightline 
obstructions  removed  at  that  facility. 
Posters  for  the  Prison  Rape  Elimination 
Act  were  put  up,  and  a toll-free  hotline 
was  made  available  so  prisoners  could 
more  easily  report  sexual  abuse.  The  Pine 
Lodge  Corrections  Center  for  Women  has 
since  closed. 

In  all,  the  policy  changes  are  designed 
to  facilitate  better  reporting  by  prisoners 
without  fear  of  retaliation  by  staff,  and  to 
discourage  staff  from  engaging  in  sexual 
misconduct  or  abuse  by  strengthening  the 
investigatory  process.  The  WDOC  will 
be  required  to  report  its  actions  to  class 
counsel  in  regard  to  implementation  of 
the  settlement  provisions  and  any  staff 
sexual  misconduct  investigations. 

“The  courageous  women  who  hied 
this  lawsuit  have  given  voice  to  all  those 
who  were  afraid  to  come  forward  for  fear 
of  retaliation,  or  who  were  disbelieved 
or  ignored  when  they  complained  about 
being  sexually  abused  by  staff,”  said  Beth 
A.  Colgan,  one  of  the  attorneys  who  rep- 
resented the  prisoners. 

Previously,  in  June  2009,  the  WDOC 
had  agreed  to  pay  the  five  Jane  Doe 
plaintiffs  a total  of  $1  million  to  settle  the 
monetary  claims  in  the  suit.  [See;  PLN, 
Nov.  2009,  p.24]. 

The  class  was  represented  by  Colgan 
and  Melissa  Lee  of  Columbia  Legal  Ser- 
vices, and  by  Hank  Balson  and  Nancy 
Chupp  of  the  Public  Interest  Law  Group. 
See:  Jane  Doe  v.  Clarke,  Thurston  County 
Superior  Court  (WA),  Case  No.  07-2- 
01513-0.  FI 

Additional  source;  www.komonews.com 
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San  Francisco  Blanket  Jail  Strip  Search  Policy 
Upheld  in  Ninth  Circuit  En  Banc  Ruling 


In  a class  action  § 1983  suit  brought 
by  pre-arraignment  jail  detainees,  a 
divided  Ninth  Circuit  panel  held  that 
San  Francisco’s  blanket  policy  of  strip 
searching  all  arrestees  classified  for  the 
jail’s  general  population,  in  the  absence 
of  individualized  reasonable  suspicion, 
violated  the  arrestees’  clearly  established 
constitutional  rights  and  that  the  de- 
fendants were  therefore  not  entitled  to 
qualified  immunity.  The  panel  decision 
was  later  reversed  by  the  appellate  court 
sitting  en  banc. 

In  2003,  Mary  Bull  and  a class  of  sim- 
ilarly-situated plaintiffs  filed  suit  against 
the  City  and  County  of  San  Francisco 
and  various  officials,  alleging  that  the  San 
Francisco  County  Sheriff’s  Department’s 
blanket  strip  search  policy  violated  their 
rights  under  the  Fourth  and  Fourteenth 
Amendments.  After  the  parties  filed  cross- 
motions for  summary  judgment,  in  2005 
the  district  court  held  that  Sheriff  Michael 
Hennessey  was  not  entitled  to  qualified 
immunity.  The  defendants  then  filed  an 
interlocutory  appeal. 

Determining  whether  officials  are 
entitled  to  qualified  immunity  involves 
two  inquiries:  (1)  whether,  taken  in  the 
light  most  favorable  to  the  party  assert- 
ing the  injury,  the  facts  alleged  show  the 
official’s  conduct  violated  a constitutional 
right;  and  (2)  if  so,  whether  the  right  was 
clearly  established  at  the  time  of  the  vio- 
lation. See:  Saucier  v.  Katz , 533  U.S.  194, 
201  (2001).  The  Ninth  Circuit  adhered  to 
this  two-part  test.  [PLN  readers  should 
note  that  the  U.S.  Supreme  Court  has  held 
that  courts  are  free  to  decide  which  of  the 
two  prongs  of  the  Saucier  test  should  be 
addressed  first  in  light  of  the  particular 
circumstances  of  a case.  See:  Pearson  v. 
Callahan,  129  S.Ct.  808,  818  (2009)]. 

Following  a long  line  of  circuit  prec- 
edent, Circuit  Judge  Thomas,  joined  by 
Judge  Ikuta  (who  filed  a separate  con- 
curring opinion  that  expressed  “grave 
concern”  over  the  potential  consequences 
of  the  majority’s  disposition  of  the  case), 
held  there  must  be  some  reasonable  rela- 
tionship between  the  strip  search  criteria 
and  the  government’s  interest  in  prevent- 
ing the  introduction  of  contraband  into 
the  jail.  The  appellate  court  conceded  that 
the  defendants  had  produced  substantial 
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evidence  of  a significant  contraband 
problem,  but  determined  that  such 
documentation  failed  to  shed  any  light  re- 
garding the  charges  faced  by  the  searched 
arrestees,  their  criminal  histories  or  the 
reasons  for  their  being  strip  searched  - fac- 
tors which  might  have  provided  evidence 
of  the  reasonable  suspicion  necessary  to 
justify  the  searches. 

Absent  such  evidence,  the  majority 
held,  San  Francisco’s  blanket  strip  search 
policy  violated  the  arrestees’  clearly  estab- 
lished constitutional  rights.  In  so  ruling, 
the  Ninth  Circuit  panel  stressed  that  its 
decision  applied  only  to  pre-trial  arrest- 
ees not  charged  with  an  offense  involving 
drugs,  weapons,  violence  or  a violation 
of  probation  or  parole,  and  not  having  a 
criminal  history  involving  such  offenses  - 
and  then  only  if  the  arrestee’s  appearance 
or  conduct  (or  some  other  factor)  did  not 
create  individualized  reasonable  suspicion 
justifying  a strip  search.  See:  Bull  v.  City 
and  County  of  San  Francisco,  539  F.3d 
1193  (9th  Cir.  2008). 

However,  upon  rehearing  en  banc,  the 
Ninth  Circuit  reversed  the  panel  decision 
on  February  9,  2010,  finding  the  defen- 
dants were  entitled  to  qualified  immunity. 
The  en  banc  court  noted  that  the  question 
on  appeal  was  the  narrow  issue  of  the  con- 
stitutional challenge  to  the  blanket  strip 
search  policy  at  the  jail,  not  challenges  in 
individual  cases  in  which  detainees  were 
strip  searched. 

The  en  banc  court  analyzed  the  policy 
under  Bellv.  Wolfish,  441  U.S.  520, 99  S.Ct. 
1861, 60  L.Ed.2d  447  (1979),  which  “held 
that  a mandatory,  routine  strip  search 
policy  applied  to  prisoners  ‘after  every 
contact  visit  with  a person  from  outside 
the  institution,’  without  individualized 
suspicion,  was  facially  constitutional.” 

Applying  that  standard  to  the  strip 
searches  at  issue  in  this  case,  the  Court  of 
Appeals  wrote  that  “it  is  apparent  that  the 
scope,  manner,  and  justification  for  San 
Francisco’s  strip  search  policy  was  not 
meaningfully  different  from  the  scope, 
manner,  and  justification  for  the  strip 
search  policy  in  Bell.” 

Finding  that  the  jail’s  policy  required 
the  strip  searches  to  be  conducted  “in  a 
professional  manner  and  in  a place  that 
afforded  privacy,”  the  appellate  court  also 


noted  that  an  extensive  record  in  the  case 
had  established  a “pervasive  and  serious 
problem  with  contraband”  at  the  jail. 
Therefore,  as  the  strip  search  “circum- 
stances before  us  are  not  meaningfully 
distinguishable  from  those  presented  in 
Bell,”  the  en  banc  Ninth  Circuit  found  that 
the  balancing  of  personal  privacy  rights 
of  arrestees  versus  the  security  needs  of 
the  jail  tipped  in  favor  of  the  jail. 

An  examination  of  the  strip  search 
policy  under  the  four-prong  test  of  Turner 
v.  Safiey,  482  U.S.  78,  107  S.Ct.  2254,  96 
L.Ed.2d  64  (1987)  resulted  in  the  same 
conclusion,  as  “the  Turner  factors  require 
us  to  give  more  deference  to  detention 
officials’  determinations  than  does  the 
balancing  test  in  Bell.” 

In  finding  that  the  strip  searches  were 
constitutional,  the  Ninth  Circuit  over- 
ruled its  prior  decisions  in  Thompson  v. 
City  of  Los  Angeles,  885  F.2d  1439  (9th 
Cir.  1989)  and  Giles  v.  Ackerman,  746  F.2d 
614  (9th  Cir.1984)  (per  curiam),  because 
“they  failed  to  give  due  weight  to  the  prin- 
ciples emphasized  in  Bell  and  reiterated  in 
Turner.”  The  appellate  court  differentiated 
its  holding  in  this  case  on  the  basis  that 
the  arrestees  were  being  placed  in  the  jail’s 
general  population,  and  did  not  “disturb 
our  prior  opinions  considering  searches 
of  arrestees  who  were  not  classified  for 
housing  in  the  general  jail  or  prison 
population.” 

In  reversing  the  initial  panel  decision, 
the  Ninth  Circuit  departed  from  other 
circuit  courts  that  have  considered  the 
constitutionality  of  blanket  strip  searches 
of  arrestees  absent  reasonable  suspicion. 
The  only  other  exceptions  are  recent  rul- 
ings from  the  Eleventh  and  Third  Circuits 
in  Powell  v.  Barrett,  541  F.3d  1298  (11th 
Cir.2008 ) (en  banc)  and  Florence  v.  Board 
of  Chosen  Freeholders  of  the  County  of 
Burlington,  621  F.3d  296  (3d  Cir.  2010), 
cert,  granted,  [see  article  in  this  issue  of 
PLN], 

Other  than  the  en  banc  ruling  in  this 
case  and  the  decisions  in  Florence  and 
Powell,  other  circuit  courts  have  uni- 
formly held  that  blanket  strip  searches 
of  persons  arrested  for  misdemeanor 
or  non-indictable  offenses  are  constitu- 
tionally impermissible  where  there  is  no 
individualized  reasonable  suspicion  that 
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they  are  in  possession  of  weapons,  drugs 
or  other  contraband. 

A forceful  dissent  by  four  of  the  Ninth 
Circuit  judges  in  the  en  banc  decision 
described  the  degrading  and  abusive  strip 


searches  endured  by  some  of  the  plaintiffs 
in  this  case,  and  argued  that  the  jail’s  strip 
search  policy  was  unconstitutional.  The 
dissent  concluded  that  “Invading  the  rights 
of  everyone,  regardless  of  whether  we  have 


reason  to  suspect  them  or  not,  should  give 
no  one  illusory  comfort  that  we  are  pro- 
viding justice  for  all.”  See:  Bull  v.  City  and 
County  of  San  Francisco,  595  F.3d  964  (9th 
Cir.  2010)  (en  banc).  FJ 


Why  I Care  About  Prisoner  Rights 

by  David  L.  Hudson,  Jr. 


A friend  recently  asked:  “Why  do  you 
care  and  write  so  much  about  prisoner 
rights?  After  all,  they’re  convicted  criminals.” 
The  question  came  after  the  U.S.  Supreme 
Court’s  ruling  in  Brown  v.  Plata  that  dealt 
with  overcrowded  prisons  and  terrible 
medical  and  mental  health  care  in  California 
prisons.  [See  this  issue’s  cover  story]. 

I’ve  fielded  similar  queries  in  the  past. 
The  questions  reflect  a mentality  shared 
by  many:  Why  care  about  the  rights  of 
those  who  didn’t  care  about  the  rights  of 
their  victims? 

The  question  deserves  a response. 
First,  prisoners  file  an  inordinate 
amount  of  litigation  alleging  deprivation 
of  their  constitutional  rights.  Some  studies 
have  shown  that  prisoner  litigation  makes 
up  more  than  20%  of  the  federal  court 
docket.  It  would  be  negligent  not  to  report 
on  at  least  some  of  these  pleadings  - even  if 
many  prisoner  complaints  leave  much  to  be 
desired  in  terms  of  form  and  validity. 

Second,  much  deprivation  of  con- 
stitutional rights  occurs  in  prisons.  One 
attorney  described  prisons  to  me  years 
ago  as  “constitutional  black  holes.”  Think 
about  it.  Prisoners  are  under  the  control 
of  government  officials  24/7  - there  are 
bound  to  be  many  rights  violations. 


Third,  principles  from  prisoner  free- 
expression  cases  often  seep  out  and  affect 
other  areas  of  First  Amendment  law.  The 
classic  example  occurred  with  two  U.S. 
Supreme  Court  cases  that  arose  out  of 
Missouri.  In  Turner  v.  Safley,  482  U.S. 
78  (1987),  the  Court  rejected  prisoner 
Leonard  Safley ’s  claim  that  he  had  a First 
Amendment  right  to  send  letters  to  his 
girlfriend  - later  his  wife  - who  was  in- 
carcerated at  another  prison  (though  the 
Court  did  uphold  his  right  to  marry  her). 
The  Court  created  a standard  for  prisoner 
constitutional  claims  - that  prison  officials 
do  not  violate  prisoners’  constitutional 
rights  if  their  actions  are  “reasonably  re- 
lated to  legitimate  penological  concerns.” 

Just  a year  later,  the  Supreme  Court 
rejected  the  First  Amendment  claims  of 
three  young  female  student  journalists  in 
Hazelwood  School  District  v.  Kuhlmeier, 
484  U.S.  260  (1988).  In  that  decision,  the 
Court  ruled  that  school  officials  could 
censor  student  speech  if  their  actions 
were  “reasonably  related  to  legitimate 
pedagogical  concerns.”  The  Court  sim- 
ply substituted  the  word  “pedagogical” 
for  “penological.”  When  I lecture  on 
this  substitution  to  student  groups,  there 
normally  is  a collective  gasp. 


Fourth,  prisoners  - whatever  they  have 
done  - are  still  human  beings  worthy  of  some 
level  of  respect.  I’ve  quoted  many  times  the 
words  of  Justice  Thurgood  Marshall  from 
his  concurring  opinion  in  Procunier  v.  Mar- 
tinez, 416  U.S.  396  (1974): 

“When  the  prison  gates  slam  behind  an 
inmate,  he  does  not  lose  his  human  quality; 
his  mind  does  not  become  closed  to  ideas; 
his  intellect  does  not  cease  to  feed  on  a 
free  and  open  interchange  of  opinions;  his 
yearning  for  self-respect  does  not  end;  nor  is 
his  quest  for  self-realization  concluded.” 

Justice  Anthony  Kennedy  said  it  even 
more  succinctly  in  Brown  v.  Plata : “Pris- 
oners retain  the  essence  of  human  dignity 
inherent  in  all  persons.” 

Finally,  we  all  know  the  First  Amend- 
ment and  its  free -exercise  clause  protects 
our  right  to  religious  belief  and  some 
religiously  motivated  conduct.  As  a Chris- 
tian, I believe  strongly  in  the  Bible  verse 
Hebrews  13:3  - “Remember  the  prisoners 
as  if  chained  with  them.”  FI 

David  L.  Hudson,  Jr.  is  a scholar  at  the 
First  Amendment  Center.  This  article  first 
appeared  on  www.firstamendmentcenter. 
org  on  May  25,  2011  and  is  reprinted  with 
permission. 
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Paroled  Killers  Rarely  Re-Offend 


Judging  by  the  statistics,  Reginald  Pow- 
ell, 54,  may  be  the  proverbial  exception 
to  the  rule  - the  rule,  in  this  case,  being 
that  convicted  murderers  who  are  granted 
parole  only  rarely  re-offend. 

In  1984,  Powell  was  convicted  of  the 
shooting  death  of  New  York  cabbie  Jo- 
seph Accordino.  After  serving  more  than 
25  years  for  second-degree  murder,  Powell 
was  paroled  in  October  2008.  He  had  been 
denied  parole  in  2004  and  2006. 

Now,  more  than  two  years  following 
his  release,  Powell  is  in  trouble  again  - he 
faces  burglary  and  other  charges  after  he 
was  found  driving  a car  stolen  from  Jennifer 
Katz,  a mother  of  two  from  Mamaroneck, 
New  York  who  was  stabbed  to  death  in  her 
home  on  December  30,  2010.  Powell  also 
had  some  of  her  jewelry  in  his  possession. 

Quite  naturally,  Powell  is  the  prime 
suspect  in  Katz’s  death;  he  was  indicted  on 
first-  and  second-decree  murder  charges  in 
June  2011.  If  found  guilty,  Powell  will  be 
among  the  rare  paroled  murderers  who  are 
re-convicted  in  subsequent  homicide  cases. 

A 2002  study  by  the  U.S.  Bureau  of 
Justice  Statistics  (BJS),  which  tracked 
272,000  paroled  prisoners  in  15  states,  in- 
cluding New  York,  found  that  1 .2  percent 
of  those  released  after  serving  a sentence 
for  murder  were  rearrested  on  homicide 
charges  within  a three-year  period.  In  ab- 
solute terms,  of  course,  that’s  1 .2  percent 
too  many  additional  homicides. 

But  in  relative  terms,  1.2  percent  was 
the  lowest  rate  among  all  reported  crimes 
committed  by  paroled  prisoners,  accord- 
ing to  the  BJS  report. 

A study  specific  to  New  York  came  to 
a similar  conclusion.  Between  1999  and 
2003,  New  York  released  368  convicted 
murderers  on  parole.  Of  those,  only  six, 
or  1.6  percent,  returned  to  prison  within 
three  years  on  a new  felony  conviction  - 
and  none  for  a violent  offense  - based  on  a 
January  2011  study  by  the  New  York  State 
Division  of  Criminal  Justice  Services  (the 
state  parole  board). 

In  a second  analysis,  New  York’s 
state  parole  board  found  that  of  the  1,190 
convicted  murderers  released  on  parole 
between  1985  and  2003,  only  35  - or  2.9 
percent  - returned  to  prison  within  three 
years  due  to  a new  felony  conviction. 

According  to  John  Caher,  a spokes- 
man for  the  New  York  State  Division  of 
Criminal  Justice  Services,  “Individuals 
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by  Mike  Brodheim 

who  are  released  on  parole  after  serving 
sentences  for  murder  consistently  have  the 
lowest  recidivism  rate  of  any  offenders.” 

Notwithstanding  that  fact,  paroling 
convicted  murderers  remains  controversial 
and  politically  dangerous.  “This  whole 
business  is  about  managing  risk,”  stated 
Martin  F.  Horn,  a former  Commissioner 
of  the  New  York  City  Department  of 
Corrections  who  now  teaches  at  the  John 


LA’s  April  2011  cover  story  detailed 
the  results  of  our  comprehensive 
multi-year  research  project  on  prison  phone 
services,  including  a state-by-state  com- 
parison of  prison  phone  rates,  commission 
(kickback)  percentages,  and  the  amounts  of 
commission  payments  from  prison  phone 
contracts  nationwide. 

Our  research  found  that  based  on  data 
from  2007-2008 , 42  states  receive  kickbacks 
or  other  payments  from  prison  phone  ser- 
vice companies,  averaging  41.9%  of  gross 
revenue  from  prison  phone  calls,  which 
generate  over  $152  million  per  year  in  com- 
mission payments. 

Further,  prison  phone  rates  vary  widely 
among  different  states  and  even  within  the 
same  state,  despite  the  fact  that  all  prison 
phone  companies  provide  essentially  the 
same  service  with  the  same  security  features. 
Local  collect  calls  cost  as  much  as  $2.75  + 
$. 23/minute  (Colorado),  intrastate  collect 
calls  are  as  high  as  $3.95  + $. 69/minute 
(Oregon),  and  interstate  collect  calls  range 
up  to  $4.95  + $. 89/minute  (Washington). 

As  prison  phone  contracts  tend  to  be 
awarded  based  on  the  highest  kickback 
percentage  rather  than  the  lowest  phone 
rates,  the  usual  competitive  forces  that 
result  in  lower  prices  to  consumers  are 
largely  absent  in  the  prison  phone  service 
market.  Consequently,  prison  phone  rates, 
which  are  primarily  paid  by  prisoners’ 
families,  are  artificially  and  excessively 
high. 

A rulemaking  petition  to  require 
competition  in  the  prison  phone  service 
market  that  would  benefit  consumers,  and 


Jay  College  of  Criminal  Justice. 

In  Horn’s  apt  assessment,  “There’s  al- 
ways going  to  be  risk  in  the  criminal  justice 
system.  The  only  way  to  eliminate  it  is  to 
never  let  anyone  out,  and  we  can’t  afford 
that  and  it  would  not  be  just.”  FJ 

Sources:  www.  lohud.  com,  New  York  State 
Division  of  Criminal  Justice  Services, 
http:  I llarchmont. patch,  com 


to  place  caps  on  interstate  prison  phone 
rates,  is  presently  pending  before  the  Fed- 
eral Communications  Commission  (FCC) 
in  CC  Docket  No.  96-128  (commonly 
known  as  the  “Wright  Petition”). 

The  actual  cost  of  prison  phone  services 
provided  by  telecommunications  companies 
has  been  a point  of  heated  contention  in  the 
Wright  Petition,  as  evidenced  by  filings 
made  by  both  the  petitioners  and  by  prison 
phone  service  companies.  However,  a recent 
prison  phone  contract  sheds  some  much- 
needed  light  on  the  actual  cost  of  prison 
phone  calls. 

In  February  2011,  the  Michigan 
Department  of  Corrections  (MDOC) 
entered  into  a phone  contract  with  Public 
Communications  Services,  Inc.  (PCS), 
which  is  owned  by  Global  Tel*Link 
- the  nation’s  largest  prison  telecom- 
munications company,  which  provides 
prison  phone  services  in  more  than  half 
the  states.  Michigan  is  one  of  only  8 
states  that  do  not  accept  commission 
“kickbacks”  from  prison  phone  service 
providers. 

Under  the  terms  of  the  MDOC 
contract,  the  charged  rates  are  $.0393/ 
minute  for  collect  calls  and  $.0343/minute 
for  debit  calls  regardless  of  whether  the 
calls  are  local,  intrastate  or  interstate.  The 
contract  also  provides  for  “optional”  ser- 
vices that  can  be  added  for  an  additional 
fee;  such  options  include  a “key  word 
search”  feature  and  a “special  equipment 
fund”  charge. 

On  April  23,  2011,  the  MDOC  ex- 
ecuted Change  Notice  No.  1 to  the  PCS 
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phone  contract.  The  change  added  the 
optional  key  word  search  feature  for  an 
additional  $.0075/minute  and  the  optional 
special  equipment  fund  charge  for  $.1532 
to  $.2430/minute,  resulting  in  total  per- 
minute  charges  of  $. 20/minute  for  collect 
local  and  intrastate  calls,  $.23/minute  for 
collect  interstate  calls,  $.  18/minute  for 
local  and  intrastate  debit  calls,  and  $.21/ 
minute  for  interstate  debit  calls. 

Notably,  the  base  per-minute  rates 
under  the  MDOC  contract  ($. 0393/min- 
ute for  collect  calls  and  $.0343/minute  for 
debit  calls)  are  the  lowest  in  the  nation. 
And  according  to  MDOC  spokesman 
John  Cordell  in  a June  10,  2011  email 
response  to  an  inquiry  by  PLN,  the 
“[b]ase  rate  charged  by  PCS”  covers  “the 
cost  of  operating  expense  and  their  capital 
costs.”  The  optional  features  added  by  the 
MDOC  in  the  April  201 1 Change  Notice 
are  just  that  - optional.  The  word  search 
option  is  a supplemental  security  feature 
and  the  special  equipment  fund  “will 
be  used  to  install  the  latest  cell  phone 
detection,  jamming  or  managed  signal 
technologies.” 

That  is,  the  optional  features  are 
above  and  beyond  the  operational  and 
capital  costs  of  PCS,  which  can  gener- 
ate profit  at  the  contractual  base  rates 
of  $. 0393/minute  for  collect  calls  and 
$.0343/minute  for  debit  calls.  These  low 
rates  demonstrate  the  actual  cost  (plus 
an  unspecified  profit  margin  for  PCS)  in 
providing  phone  services  to  the  MDOC, 
despite  the  claims  of  prison  telecom- 
munication companies  that  their  costs 
are  much  higher  due  to  security  features, 
specialized  equipment,  etc.  If  PCS  could 
not  generate  a sufficient  amount  of  profit 
at  the  base  rates  specified  in  the  MDOC 
contract,  it  would  not  have  entered  into 
that  contract. 

Further,  since  PCS  is  owned  by 


Global  Tel*Link,  the  largest  prison  phone 
service  company  in  the  nation,  similar 
low  rates  could  be  offered  in  most  other 
state  prison  systems,  but  are  not.  Rather, 
as  indicated  in  PLIfs  April  2011  cover 
story,  prison  phone  rates  are  usually  much 
higher  due  to  commission  kickbacks  paid 
to  the  contracting  agency,  averaging  4 1 .9% 
of  gross  revenue  generated  by  prison 
phone  calls. 

The  low  base  rates  in  the  MDOC  con- 
tract of  $. 0393/minute  for  collect  calls  and 
$. 0343/minute  for  debit  calls  demonstrate 
that  prison  phone  companies  are  perfectly 
capable  of  charging  such  low  rates  while 
still  generating  profit  (despite  protesta- 
tions that  their  operating  costs  are  higher 
which  they  claim  justifies  higher  rates). 
This  is  particularly  true  given  that  the 
MDOC  says  the  base  rates  cover  PCS’s 
“cost  of  operating  expense  and  their 
capital  costs.” 

PLN  submitted  this  information  to 
the  FCC  in  a June  16,  2011  letter,  noting 
that  “the  caps  on  interstate  prison  phone 
rates  requested  in  the  ...  alternative  rule- 
making  proposal  submitted  in  the  Wright 
Petition  would  not  unduly  burden  prison 
phone  service  companies,  as  the  MDOC 
contract  evidences  that  such  companies 
can  generate  profit  at  rates  of  less  than 
$. 04/minute  for  both  collect  and  debit 
prison  phone  calls.” 

The  exorbitant  rates  charged  by 
prison  phone  companies  in  other  states, 
often  amounting  to  over  $ 1 .00/minute  for 
interstate  calls,  represent  price  gouging 
due  to  the  greed  of  both  the  companies 
and  the  public  agencies  they  contract  with 
that  receive  kickback  payments.  IH 

Sources:  Contract  between  the  State  of 
Michigan  and  PCS  dated  March  18,  2011; 
Contract  Change  Notice  No.  1 dated  April 
23,  2011;  MDOC  emails 
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Ninth  Circuit:  Prison  Visitation  Privileges  May  be 
Temporarily  Restricted  for  Legitimate  Penological  Reasons 


Holding  that  the  temporary  suspen- 
sion of  a prisoner’s  visiting  privileges 
with  his  minor  children  due  to  an  alleged 
rule  infraction  did  not  violate  any  clearly 
established  constitutional  right  of  which  a 
reasonable  prison  official  would  have  been 
aware,  the  Ninth  Circuit  reversed  a district 
court’s  denial  of  qualified  immunity  in  a 
case  raising  that  particular  issue. 

In  May  2002,  Corcoran  State  Prison 
officials  cited  California  prisoner  Dylan 
Lee  Dunn  for  violating  prison  rules  by  “at- 
tempting to  elicit  illegal  sexual  relations  by 
phone  in  concert  [with  a]  minor.”  In  his 
defense,  Dunn  claimed  that,  unbeknownst 
to  him,  his  child  was  on  the  phone  when  he 
engaged  in  a sexually-oriented  telephone 
conversation  with  his  wife. 

Twenty  months  later,  relying  on  a 
regulation  that  authorizes  the  imposition 
of  visiting  restrictions  where  substantial 
evidence  of  specified  sexual  misconduct 
exists,  “with  or  without  a criminal  convic- 
tion” (Title  1 5 , Cal.  Code  Regs. ,§3173.1), 
Corcoran’s  Institutional  Classification 
Committee  (ICC)  prohibited  Dunn  from 
receiving  visits  from  all  minors,  includ- 
ing his  own  children.  In  the  ICC’s  view, 
Dunn’s  May  2002  prison  rule  violation 
constituted  substantial  evidence  that  he 
had  violated  Penal  Code  § 266j,  a law 
which  prohibits  persuading  a child  under 
16  to  engage  in  “any  lewd  or  lascivious 
act”  with  another. 

Dunn  appealed  the  visiting  restriction 
and  ultimately  prevailed;  his  visitation 
privileges  were  restored  in  February  2005. 
He  then  filed  suit  pursuant  to  42  U.S.C. 
§ 1983,  alleging  violations  of  his  First, 
Eighth  and  Fourteenth  Amendment 
rights.  After  the  district  court  screened 
out  all  but  Dunn’s  due  process  claims,  the 
defendants  moved  to  dismiss  on  the  basis 
of  qualified  immunity. 

The  court  found  that  Dunn  had  a 
clearly  established  “fundamental  lib- 
erty interest  in  his  relationship  with  his 
children,”  and  therefore  denied  the  defen- 
dants’ motion. 

On  appeal,  the  Ninth  Circuit  found 
that  the  district  court  had  defined  the 
relevant  constitutional  right  too  broadly. 
As  a lawfully  incarcerated  prisoner,  the 
appellate  court  noted,  Dunn  was  no  “or- 
dinary father.”  Because  prisoners  do  not 
enjoy  an  absolute  right  to  visitation,  even 
from  family  members,  a reasonable  prison 
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official  could  have  believed  the  visiting 
restriction  was  lawful,  given  that  Dunn 
was  reasonably  thought  to  have  engaged 
in  improper  conduct  with  a minor.  Ac- 
cordingly, the  Ninth  Circuit  reversed  the 
district  court’s  denial  of  qualified  immu- 
nity. See:  Dunn  v.  Castro,  621  F.3d  1196 


On  June  1 , 20 1 1 , Corrections  Corpora- 
tion of  America  (CCA),  the  nation’s 
largest  for-profit  private  prison  company, 
announced  its  most  recent  acquisition: 
Former  federal  Bureau  of  Prisons  director 
Harley  G.  Lappin,  who  was  hired  by  CCA 
as  an  executive  vice  president  and  the  com- 
pany’s Chief  Corrections  Officer. 

Lappin  retired  from  the  BOP  in  May 
2011,  several  months  after  his  arrest 
on  DUI  charges  by  the  Anne  Arundel 
County  Police  Department  in  Maryland. 
According  to  a police  report,  his  eyes 
were  bloodshot,  he  had  slurred  speech 
and  alcohol  on  his  breath,  and  he  failed 
sobriety  tests.  In  addition  to  DUI  he  was 
charged  with  reckless  driving,  negligent 
driving  and  failure  to  obey  the  instruc- 
tions of  a traffic-control  device.  In  an 
apologetic  memo  sent  to  BOP  employees, 
Lappin  cited  “a  lapse  in  my  judgment ... 
giving  rise  to  potential  embarrassment  to 
the  agency.”  [See:  PLN,  May  2011,  p.20]. 

Lappin,  who  received  probation  on 
the  DUI-related  charges,  joins  another 
former  BOP  director  already  employed 
with  CCA  - J.  Michael  Quinlan,  who  was 
hired  by  the  company  in  1993.  Quinlan  is 
employed  as  a senior  vice  president  who 
oversees  CC  A’s  quality  assurance  program. 
He  retired  as  director  of  the  BOP  in  1992, 
several  months  after  settling  a lawsuit 
that  accused  him  of  sexually  assaulting 
a male  BOP  employee  in  a hotel  room. 
That  employee,  Steven  McPeek,  claimed 
that  Quinlan  made  sexual  advances  while 
they  were  traveling  on  government  busi- 
ness. Although  settling  the  suit,  Quinlan 
denied  allegations  that  he  had  engaged  in 
sexual  assault  and  harassment.  [See:  PLN, 
June  2000,  p.20]. 

At  the  time  of  his  retirement,  which 
was  reportedly  due  to  “health  reasons,” 


(9th  Cir.  2010). 

Following  remand,  on  November 
15,  2010,  in  accordance  with  the  appel- 
late ruling,  the  district  court  granted  the 
defendants’  motion  to  dismiss  based  on 
qualified  immunity  and  dismissed  Dunn’s 
complaint  with  prejudice.  FJ 


Quinlan  was  also  accused  of  improperly 
silencing  a federal  prisoner  who  claimed 
that  he  had  sold  drugs  to  then-vice  presi- 
dential candidate  Dan  Quayle.  That  case, 
involving  prisoner  Brett  C.  Kimberlin, 
was  eventually  settled  in  2003.  Quinlan 
was  accused  of  twice  ordering  Kimberlin 
to  be  placed  in  segregation  to  prevent  him 
from  speaking  with  the  media.  A federal 
appellate  court  noted  that  “The  circum- 
stances giving  rise  to  Kimberlin’s  claims 
are  largely  undisputed.”  See:  Kimberlin 
v.  Quinlan , 6 F.3d  789  (D.C.  Dir.  1993), 
vacated,  115  S.Ct.  2552  (1995). 

Former  BOP  director  Harley  Lappin’s 
decision  to  join  CCA  evidences  a trend  un- 
der the  Obama  administration  for  former 
senior  federal  employees  to  seek  jobs  in  an 
industry  closely  related  to  their  govern- 
ment service.  By  hiring  high-level  former 
federal  officials,  companies  can  capitalize 
on  their  insider  knowledge  of  govern- 
ment operations,  contract  requirements 
and  other  information  that  gives  them  a 
competitive  advantage  when  dealing  with 
federal  agencies.  And  more  significantly, 
on  cronyism  as  the  corporate  employees 
then  lobby  their  former  colleagues,  under- 
lings and  co-workers  for  business. 

This  is  particularly  problematic  in 
terms  of  prison  operations,  when  compa- 
nies such  as  CCA  lobby  heavily  (spending 
approximately  $1  million  on  the  federal 
level  on  an  annual  basis)  to  influence  leg- 
islation and  obtain  lucrative  contracts 
to  house  federal  prisoners  in  for-profit 
prisons. 

Late  last  year,  President  Obama’s 
nominee  to  direct  the  U.S.  Marshals 
Service,  Stacia  Hylton,  was  confirmed  by 
the  Senate.  Hylton  had  retired  from  her 
position  as  Federal  Detention  Trustee 
in  February  2010;  during  her  tenure,  the 
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Office  of  the  Federal  Detention  Trustee 
awarded  a number  of  contracts  to  GEO 
Group,  the  nation’s  second-largest  private 
prison  firm.  Following  her  retirement 
Flylton  quickly  went  to  work  for  GEO 
Group  as  a consultant,  and  was  reportedly 
paid  at  least  $1 12,500.  She  had  formed  her 
consulting  company,  Flylton  Kirk  & As- 
sociates LLC,  more  than  a month  before 
she  retired  in  apparent  anticipation  of 
cashing  in  by  working  for  the  same  private 
prison  firms  she  oversaw  as  a government 
employee.  [See:  PLN,  Feb.  2011,  p.  16]. 

“This  is  a prime  example  of  the 
revolving  door  between  the  public  and 
for-profit  private  sectors  turning  full 
circle,”  said  PLN  associate  editor  Alex 
Friedmann,  in  reference  to  Hylton’s  sub- 
sequent appointment  as  director  of  the 
U.S.  Marshals  Service. 

The  U.S.  Marshals  house  federal  de- 
tainees in  a number  of  privately-operated 
prisons,  including  facilities  managed  by 
GEO  Group. 

Federal  ethics  rules  do  not  prohibit 
former  high-ranking  employees  such 
as  Lappin  and  Hylton  from  working 
for  private  companies,  even  when  those 
companies  contract  with  the  same  federal 
agencies  where  those  former  officials  were 
previously  employed.  An  Executive  Order 
issued  by  President  Obama  restricts  ap- 
pointees from  taking  official  actions  that 
directly  and  substantially  affect  immediate 
former  clients  and  employers;  however, 
that  ethics  rule  was  not  applied  to  Hylton 
and  it  has  been  waived  for  a number  of 
other  federal  employees. 

According  to  the  Washington  Times, 
“[A]  White  House  official  said  Ms.  Hyl- 


ton would  not  require  a waiver  from  Mr. 
Obama’s  ethics  rules,  which  bar  appoin- 
tees for  two  years  from  working  on  matters 
involving  recent  clients.  So  far,  more  than 
two  dozen  high-level  appointees  have  been 
given  full  or  partial  waivers.” 

Ken  Kopczynski,  director  of  the 
Private  Corrections  Working  Group 
(PCWG),  which  opposes  prison  priva- 
tization, condemned  the  revolving  door 
between  former  high-ranking  federal  of- 
ficials and  private  prison  companies  that 
receive  tens  of  millions  of  dollars  from 
federal  detention  contracts. 

“It’s  a betrayal  of  the  trust  that  the  pub- 
lic places  in  government  employees  when 
they  run  to  private  companies  immediately 


after  leaving  public  service,  in  order  to  profit 
from  the  experience  and  knowledge  they 
gained  while  employed  on  the  taxpayer’s 
dime,”  said  Kopczynski.  “At  the  very  least 
this  constitutes  a conflict  of  interest  that  the 
federal  ethics  rules  should  address.” 

PCWG  has  called  for  expanded  ethics 
rules  to  prohibit  former  senior  federal  of- 
ficials from  working  in  industries  closely 
related  to  their  government  employment. 
Until  that  occurs,  though,  it  will  be  busi- 
ness as  usual  and  the  revolving  door  will 
continue  to  turn.  Ft 

Sources:  PCWG  press  release,  CCA  press 
release,  Washington  Times,  www.mainjus- 
tice.  com 
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State  Audit  Finds  Maryland  Prison  Employees 
Misused  Funds  in  Prisoner  Accounts 


State  lawmakers  have  registered  outrage 
after  a state  audit,  released  in  Octo- 
ber 2010,  revealed  that  employees  of  the 
Maryland  Department  of  Public  Safety 
and  Corrections  (DPSC)  at  five  finance 
offices  in  the  Baltimore  area  used  a prison- 
ers’ trust  account  for  paycheck  advances. 
Irregularities  were  also  discovered  in  an 
account  that  had  tens  of  thousands  of 
dollars  in  missing  funds. 

“This  is  inmates’  money,  and  it’s  like 
a giant  ATM,”  said  Baltimore  County 
Democratic  Delegate  Steven  J.  DeBoy,  Sr., 
chairman  of  the  legislative  committee  that 
oversees  audits.  “If  people  are  stealing,  we 
need  to  get  them  out  of  state  service  and 
prosecute  them.” 

DPSC  officials  said  they  had  insti- 
tuted reforms  to  correct  the  problems 
identified  in  the  audit.  One  DPSC  em- 
ployee was  fired,  another  was  disciplined 
and  two  others  left  the  department. 

The  problems  involved  DPSC  employ- 
ees who  used  money  from  the  prisoners’ 
trust  account  to  issue  paycheck  advances, 
plus  missing  funds  from  a working  account 
used  to  finance  small  expenditures.  Some 
employees  had  access  to  blank  checks  from 
the  working  account  with  no  supervisory 
oversight.  Tens  of  thousands  of  dollars 
were  missing  and  unaccounted  for. 

The  ability  to  issue  paycheck  advances 
was  intended  to  help  out  new  employees 
awaiting  their  first  biweekly  paycheck 
after  two  weeks  of  employment.  How- 
ever, the  audit  revealed  that  working  and 
prisoner  monies  were  comingled,  and  that 
veteran  DPSC  employees  were  allowed  to 
draw  advances  without  any  explanation 
or  justification. 

“Our  findings  regarding  the  working 
funds  and  inmate  funds  indicate  serious 
control  weaknesses;  a lack  of  proper 
record  keeping,  documentation,  and  over- 
sight for  these  funds;  as  well  as  questions 
regarding  specific  fund  transactions,”  the 
audit  report  stated. 

In  2007  alone,  72  DPSC  employees 
received  advances  totaling  about  $53,000 
without  proper  documentation.  One  em- 
ployee failed  to  repay  $2,300  in  advances 
after  retiring  in  July  2009.  Another  em- 
ployee, who  had  retired  in  June  2005,  was 
given  a $541  check  in  February  2008  for 
no  recorded  reason. 

July  2011 


by  Matt  Clarke 

There  were  other  problems  associated 
with  prisoner  accounts.  Prisoners’  signatures 
were  missing  from  forms  indicating  they  re- 
ceived the  money  from  their  accounts  upon 
being  released  from  prison.  Instead,  prison 
employees  had  signed  the  forms. 

“Here  we  had  employees  handing  out 
cash  to  inmates  when  they  leave  and  the 
inmates  didn’t  sign  for  it,  so  we  don’t  even 
know  if  they  got  it,”  said  chief  auditor 
Bruce  A.  Meyers. 

The  DPSC  had  also  paid  over  $23,000 
in  bank  fees,  primarily  due  to  bad  checks 
written  on  prisoners’  accounts.  The  audi- 
tors sent  their  findings  to  the  state  attorney 
general’s  office,  though  it  is  unknown  if  an 
investigation  was  opened. 

Some  of  the  problems  at  the  Balti- 
more-area  finance  offices  were  previously 
identified  in  a 2006  state  audit.  “Things 
didn’t  get  any  better,  let’s  put  it  mildly,” 
said  Meyers. 

The  DPSC  said  it  tried  to  fix  the  prob- 
lems with  staff  training.  When  that  didn’t 
work,  it  began  merging  four  financial  of- 
fices into  a single  office  located  in  Jessup. 


The  Second  Circuit  Court  of  Appeals 
reversed  a district  court’s  dismissal 
of  a parolee’s  wrongful  imprisonment 
claims,  holding  that  the  defendant,  New 
York  City,  was  not  entitled  to  summary 
judgment. 

On  December  13, 2001 , Keith  McDay 
was  arrested  in  New  York  on  criminal 
charges  and  a parole  violation  warrant. 
The  charges  were  eventually  dismissed, 
and  the  parole  warrant  was  the  sole  basis 
for  McDay’s  detention. 

New  York  law  mandates  that  parolees 
be  given  a probable  cause  hearing  within 
15  days  of  issuance  of  a parole  warrant, 
and  a revocation  hearing  within  90  days 
of  the  probable  cause  hearing.  Otherwise, 
“the  parole  warrant  is  rendered  void  and 
the  prisoner  is  entitled  to  release.” 

McDay  was  entitled  to  a probable 
cause  hearing  by  December  28,  2001  and 
a revocation  hearing  by  March  29,  2002. 
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The  merger  was  completed  in  May  2010. 
An  audit  of  the  Jessup  office  in  July  2010 
showed  some  problems,  but  none  near  the 
magnitude  of  those  in  the  Baltimore-area 
offices. 

Corrections  Commissioner  J.  Michael 
Stouffer  tried  to  blame  the  problems 
revealed  in  the  audit  on  difficulties  with 
attracting  and  retaining  qualified  em- 
ployees. 

“We  had  a hard  time  getting  good 
folks  to  work  anywhere  in  the  fiscal  office, 
but  particularly  in  the  Baltimore  region,” 
he  said. 

However,  state  legislators  found  it 
hard  to  believe  that  the  DPSC  can’t  hire 
qualified  employees  when  the  Baltimore 
area  has  such  a high  rate  of  unemploy- 
ment. “Please  don’t  walk  away  thinking 
this  is  just  a personnel  issue,”  DeBoy  told 
DPSC  officials.  See:  Office  of  Legisla- 
tive Audits,  Audit  Report,  Dept,  of  Public 
Safety  and  Correctional  Services,  Balti- 
more Region  ( October  2010) . FJ 

Additional  source:  Baltimore  Sun 


He  claimed  he  was  denied  both  hearings, 
yet  was  not  released  from  confinement 
until  July  23,  2002. 

McDay  filed  suit  in  federal  court, 
alleging  that  he  had  been  wrongfully 
imprisoned  beyond  the  date  he  should 
have  been  released.  On  January  26,  2005, 
however,  the  district  court  granted  sum- 
mary judgment  to  all  of  the  defendants, 
dismissing  the  case. 

In  an  unpublished  opinion,  the  Sec- 
ond Circuit  reversed  with  respect  to  the 
City  of  New  York.  The  Court  of  Appeals 
held  that  the  district  court  had  “incor- 
rectly concluded  that  the  parole  warrant 
serving  as  the  basis  for  plaintiff’s  deten- 
tion ‘was  still  in  effect’  as  of  July  21 , 2002, 
the  conclusion  of  plaintiff’s  maximum 
term  of  imprisonment.”  Since  McDay  did 
not  receive  either  of  the  mandated  hear- 
ings, the  appellate  court  concluded  “that, 
under  New  York  law,  the  parole  warrant 
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was  invalid  fifteen  days  after  the  warrant’s 
issuance  - to  wit,  December  28, 2001  - and 
the  City  lacked  legal  authority  to  hold 
plaintiff  on  the  basis  of  the  warrant  after 
that  date.”  Therefore,  the  city’s  refusal  to 
release  McDay  until  July  23, 2002  violated 
the  due  process  requirements  of  Morris- 
sey v.  Brewer,  408  U.S.  471,  92  S.Ct.  2593 
(1972). 

The  Second  Circuit  rejected  the  city’s 
argument  “that  it  may  not  be  liable  for  a 
violation  of  a plaintiff’s  due  process  rights 
because ...  the  State  was  solely  responsible 
for  ensuring  that  plaintiff  received  a prob- 
able cause  hearing  in  connection  with 
the  parole  warrant,  and,  if  necessary,  a 
revocation  hearing....  Rather,  the  record 
raises  the  possibility  that  plaintiff  was  un- 
constitutionally detained  pursuant  to  the 
‘execution  of  a [City]  policy  or  custom.” 
The  district  court’s  grant  of  summary 
judgment  to  the  other  defendants  was 
affirmed.  See:  McDav  v.  Travis,  303  Fed. 
Appx.  928  (2nd  Cir.  2008)  (unpublished). 

Following  remand  the  parties  cross- 
moved  for  summary  judgment.  Flowever, 
in  a May  25,  2010  report  and  recommen- 
dation, the  magistrate  judge  recommended 
that  both  motions  be  denied.  In  June  2010 
the  district  court  granted  in  part  and 
denied  in  part  McDay’s  summary  judg- 
ment motion,  and  denied  the  defendants’ 
motion. 

While  the  court  found  that  the  mag- 
istrate’s “legal  analysis  of  the  doctrines 
of  res  judicata  and  collateral  estoppel 
and  their  application  to  the  present 
circumstances”  in  the  case  was  correct, 
the  district  court  was  not  convinced  that 
McDay  “actually  had  the  parole  revoca- 
tion hearings  required  by  New  York  law, 
so  as  to  render  the  parole  warrant  that 
lies  at  the  fulcrum  of  this  case  invalid.” 
Further,  the  court  noted  that  the  city’s 
“Corporation  Counsel  fumbled  an  oppor- 


tunity to  obtain  remand  for  the  purpose 
of  augmenting  and  clarifying  the  record 
with  regard  to  whether  certain  parole 
revocation  hearings  required  by  state  law 
(and  the  Constitution)  were  or  were  not 
held  in  McDay’s  case.” 

Apparently,  the  city  had  obtained 
extensive  evidence  after  the  remand 
from  the  Second  Circuit  that  indicated 
the  required  revocation  hearings  had  in 
fact  taken  place.  Thus,  McDay’s  “claim 
of  lawful  imprisonment  ought  not  go 
forward,”  but,  bound  by  the  appellate 
ruling,  the  district  court  noted  “it  seems 
that  it  will.”  The  city  had  been  invited  by 
the  Court  of  Appeals  to  seek  remand  to 
the  district  court  to  augment  the  record 
but  had  declined  to  do  so. 

Despite  the  new  evidence  presented  by 
the  city,  which  undercut  McDay’s  claim, 
the  district  court  observed  that  “where 
issues  have  been  explicitly  or  implicitly 
decided  on  appeal,  the  district  court  is 
obliged,  on  remand,  to  follow  the  deci- 
sion of  the  appellate  court.”  The  district 
court  noted,  dryly,  that  “McDay  gamed 
the  Court  of  Appeals,”  since  he  knew  the 
required  revocation  hearings  had  been 
held  but  remained  silent  on  that  issue, 
and  had  been  released  on  the  day  he  was 
supposed  to  be  released.  While  express- 
ing disappointment  with  the  city’s  poor 
lawyering  in  this  case,  the  district  court 
also  observed  that  McDay  “has  made 
no  effort  to  be  honest  with  this  court  or 
with  the  Court  of  Appeals  about  his  own 
circumstances.” 

The  parties  agreed  to  settle  the  case 
for  $5,000,  and  a stipulation  of  settlement 
and  order  of  dismissal  were  entered  on 
August  30,  2010.  McDay  represented 
himself  pro  se  in  the  district  court  and  had 
appointed  counsel  on  appeal.  See:  McDay 
v.  Travis,  U.S.D.C.  (S.D.  NY),  Case  No. 
7:03-cv-05277-CM.  PI 


A Jailhouse  Lawyer’s  Manual 
(9th  ed.)  and  Immigration  & 
Consular  Access  Supplement 

The  JLM  released  its  new  9th  edition  in  April 
2011.  The  JLM  explains  prisoners'  rights,  and 
helps  them  to  navigate  the  justice  system 
using  federal,  state,  and  New  York  law.  It  can 
help  prisoners: 

■ Learn  the  law  and  go  to  court 

■ Appeal  their  conviction  or  sentence 

■ Get  conditional  or  early  release 

■ Receive  adequate  medical  care 

■ Protect  their  civil  liberties 

• Enforce  their  right  to  religious  freedom 
The  Supplement  explains  the  immigration  law 
consequences  of  prisoners’  convictions,  and 
their  right  to  contact  their  consulate. 

Prisoners:  The  JLM  is  $30.  The  Supplement  is 
$5.  Prices  include  first  class  shipping. 

Institutions  & Lawyers:  The  JLM  is  $100  . The 
Supplement  is  $20.  Prices  exclude  shipping. 

We  accept  checks  and  money  orders  only.  We 
cannot  accept  stamps  or  credit  cards.  We 
accept  purchase  orders  from  institutions  only. 
Send  orders  and  questions  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 
Or  email:  jlm.board.mail@gmail.com 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  University 
School  of  Law.  Visit  us  online  at: 
http://www3.law.columbia.edu/hrlr/ejlm.php 
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The  Incredible  Honey  Bun  Behind  Bars 


Things  that  are  seemingly  inconse- 
quential to  people  outside  of  prison 
can  quickly  become  something  of  great 
importance  when  made  available  to  pris- 
oners. The  honey  bun  is  one  such  item, 
which  has  taken  on  its  own  lore  and  be- 
come a beloved  sticky-sweet  staple  among 
prisoners. 

Why  are  honey  buns  so  coveted  by 
those  behind  bars?  The  institutional  cui- 
sine is  one  obvious  reason.  For  example, 
the  low-fat,  low-sodium  2,750-calorie  diet 
fed  to  Florida  prisoners  costs  only  about 
$1.76  per  prisoner  per  day. 

Although  nutritional  needs  are  met, 
prison  meals  “achieve  an  impressive  level 
of  mediocrity.  The  portions  are  reason- 
able, the  nutritional  content  adequate, 
the  taste  ordinary,  the  presentation  dull, 
the  blandness  as  inescapable  as  the  facili- 
ties themselves,”  wrote  the  St.  Petersburg 
Times  in  a January  2011  article  on  the 
honey  bun  phenomenon.  “The  meals 
are  made  to  guarantee  very  little  except 
survival.” 

By  contrast,  honey  buns  are  a sug- 
ary mass  of  fried  dough.  “They’re  sooo 
good!”  said  prisoner  Thomas  Lamb, 
who  said  he  eats  at  least  one  honey  bun 
a day.  What  honey  buns  are  is  extremely 
unhealthy.  “Actually,  honey  buns  are  a 
heart  attack  in  a bag,”  observed  prisoner 
Larry  Roberson. 

The  Florida  prison  system  sells  a 
6-ounce  Mrs.  Freshley’s  Grand  Floney 
Bun  for  $ 1 .08 . It  contains  680  calories,  5 1 
grams  of  sugar  and  30  grams  of  fat,  and 
is  covered  with  a sticky  white  frosting  that 
provides  a pervasive  taste  of  sugar. 

“As  you  can  imagine,”  said  Janice 
Anderson,  a spokeswoman  for  Flowers 
Foods,  which  owns  the  Mrs.  Freshley’s 
brand,  “this  product  is  for  those  folks  that 
feel  like  having  something  very  decadent.” 
With  270,000  honey  buns  sold  each  month 
to  Florida’s  101,000  state  prisoners,  self- 
indulgence  seems  to  be  a prison  pastime. 

Often,  honey  buns  are  used  as  a base 
ingredient  for  something  else.  Lamb  said 
he  makes  birthday  cakes  with  honey 
buns.  The  typical  recipe  involves  squeez- 
ing a peanut  butter  packet  over  the  icing, 
topping  that  with  crushed  cookies,  then 
applying  a finishing  touch  of  crushed  pea- 
nut M&Ms  or  a melted  chocolate  bar. 

Honey  buns  also  serve  as  prison  cur- 
rency, and  violence  can  ensue  when  they 
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are  stolen  or  not  forthcoming  to  pay  a 
debt  - the  darker  side  of  this  sweet  con- 
fection. When  Kent  County,  Michigan 
jail  prisoner  Benny  Rochelle  thought  his 
cellmate  stole  a honey  bun  from  him  in 
2006,  he  dragged  him  off  the  top  bunk  and 
killed  him.  Two  prisoners  from  Florida’s 
Lake  Correctional  Institution  received  life 
sentences  after  stabbing  another  prisoner 
who  stole  items,  including  honey  buns, 
from  their  footlockers. 

Hernando  County,  Florida  jail  pris- 
oner Brandon  Markey  lost  a bet  on  a 
football  game  in  September  2010  and 
tried  to  pay  his  debt  with  bear  claws. 
However,  he  failed  to  provide  four  honey 
buns  that  were  also  owed,  and  as  a result 
was  punched  in  the  face  by  fellow  prisoner 
Ricardo  C.  Sellers.  [See:  PLN,  Oct.  2010, 
P-50]. 

Virginia  prisoner  George  Alec  Rob- 
inson paid  his  public  defenders  in  honey 
buns  after  they  spared  him  from  a death 
sentence.  He  said,  “This  is  all  in  the  world 
I can  give  you  guys,”  attorney  James  C. 
Clark  told  the  Washington  Post.  “They 


The  Ninth  Circuit  Court  of  Appeals 
has  joined  nine  other  Circuits  in 
holding  that  the  prison  mailbox  rule  set 
forth  in  Houston  v.  Lack,  487  U.S.  266 
(1988)  applies  to  pro  se  civil  rights  actions 
brought  under  42  U.S.C.  § 1983. 

Oregon  prisoner  Damien  Douglas 
was  confined  at  the  Multnomah  County 
Detention  Center  from  July  2000  to  De- 
cember 2002.  He  was  then  transferred  to 
the  Oregon  Department  of  Corrections 
and  held  at  the  Snake  River  Correctional 
Institution. 

On  November  30,  2004,  Douglas 
mailed  a civil  rights  complaint  to  federal 
court  via  registered  mail.  The  complaint 
asserted  six  claims  against  Multnomah 
County  officials  for  incidents  occurring 
on  July  14,  2000,  May  19,  2001,  July  15, 
2001 , October  30, 2001,  April  29, 2002  and 
December  1, 2002.  Each  of  his  claims  was 
based  on  a particular  incident,  but  Doug- 
las argued  that  the  claims,  taken  together, 
were  part  of  a pattern  of  illegal  behavior 
by  the  defendants. 


were  good,  too,”  Clark  noted.  North 
Carolina  death  row  prisoner  Charles 
Roache  requested  a honey  bun  for  dessert 
as  part  of  his  last  meal  before  his  2004 
execution. 

Sometimes,  a honey  bun  fills  other 
cravings.  “Many  people  in  jail  are  addicts 
or  abusers  of  substances,”  said  Major 
Mike  Page,  an  administrator  at  Florida’s 
Hernando  County  Jail.  “Alcohol  is  based 
in  sugars  generally,  and  the  human  body 
will  receive  some  satisfaction  of  cravings 
from  the  honey  bun  as  a substitute  for 
the  sugar.” 

Most  times,  though,  a honey  bun  is 
just  what  it’s  meant  to  be  - a sweet  snack 
that  provides  a quick  sugar  fix  while  fill- 
ing a hungry  void.  “I  enjoy  a honey  bun 
because  it’s  a hefty  meal  that  sticks  with 
me,”  said  prisoner  Robert  Prevast.  “As  I 
eat  it,  I savor  its  sticky,  sweet  gooeyness. 
It’s  the  best  thing  going,  and  I forget  all 
about  that  rotgut  I ate  in  the  [prison]  chow 
hall.”  PI 

Source:  St.  Petersburg  Times 


Douglas’  last  cause  of  action  accrued 
on  December  1,  2002,  but  the  district 
court  clerk  did  not  file  his  complaint  until 
December  8,  2004  - seven  days  late.  The 
court  granted  the  defendants’  motion  to 
dismiss  for  failure  to  state  a claim  under 
Federal  Rule  of  Civil  Procedure  12(b)(6), 
as  the  claims  were  time -barred. 

Douglas  sought  reconsideration,  in- 
voking Houston  s prison  mailbox  rule  and 
providing  the  district  court  with  a copy  of  a 
“Special  Handling  List”  maintained  by  the 
prison,  which  stated  “that  registered  mail 
from  Douglas  was  sent  to  the  district  court 
on  November  30, 2004.”  He  also  submitted 
a photocopy  of  the  face  of  the  envelope, 
bearing  a November  30,  2004  postmark. 
The  district  court  denied  reconsideration, 
concluding  that  Houston  s mailbox  rule 
does  not  apply  to  § 1983  suits. 

The  Ninth  Circuit  reversed  on  appeal, 
holding  for  the  first  time  “that  the  Houston 
mailbox  rule  applies  to  § 1983  suits  filed 
by  pro  se  prisoners,”  joining  the  1st,  2nd, 
4th,  5th,  6th,  7th,  8th,  10th  and  11th  Circuits. 
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“All  of  the  rationales  articulated  by  the 
Supreme  Court  in  Houston  for  applying 
the  mailbox  rule  ...  apply  equally,  if  not 
more  strongly,  to  § 1983  complaints,”  the 
appellate  court  found.  This  is  true,  in  part, 
because  “prison  officials  have  a particular 
incentive  to  delay  the  filing  of  § 1983  suits 
because  many  of  them  are  brought  against 
those  very  officials.” 

The  Court  of  Appeals  also  rejected 
the  defendants’  argument  that  Douglas 
did  not  comply  with  the  Houston  mailbox 
rule  because  he  dropped  his  complaint  in 
a mailbox  at  the  prison  rather  than  giving 
it  to  staff.  The  Court  found  that  the  case 
law  the  defendants  relied  upon  - Miller  v. 
Sumner,  921  F.2d  202  (9th  Cir.  1990)  - was 
effectively  abrogated  by  Caldwell  v.  Amend, 
30  F.3d  1 199, 1202-03  (9th  Cir.  1994)  [PLN, 
Jan.  1995,  p.7].  Further,  Koch  v.  Ricketts, 
68  F.3d  1191  (9th  Cir.  1995)  [PLN,  April 
1995,  p.12;  June  1996,  p.8],  demonstrated 
that  the  defendants’  “interpretation  of 
the  Houston  mailbox  rule  in  Miller  is  no 
longer  good  law.”  Ultimately,  the  Ninth 
Circuit  concluded  that  “it  is  obvious  in 
this  case  that  Douglas  complied  with  ‘the 
constructive  filing  rule  in  Houston.’” 

Given  that  “the  events  that  form  the 
basis  of  Douglas’s  sixth  claim  occurred  on 


December  1,  2002,”  and  he  had  filed  his  § 
1983  complaint  “on November  30, 2004, just 
within  the  two-year  statute  of  limitations,” 
the  appellate  court  found  “that  Douglas  has 
timely  filed  his  sixth  claim  under  § 1983.” 
Since  the  district  court  did  not  address  Doug- 
las’ arguments  as  to  why  his  other  claims 
were  not  time-barred,  the  Court  of  Appeals 
remanded  the  case  for  consideration  of  those 
arguments.  See:  Douglas  v.  Noelle,  567  F.3d 
1103  (6th  Cir.  2009). 

Following  remand  the  district  court 
denied  Douglas’  motion  to  appoint  coun- 
sel and,  on  December  20,  2010,  granted 
the  defendants’  motion  to  dismiss  many 
of  the  claims  raised  in  his  amended  com- 
plaint. Specifically,  the  defendants  sought 
to  dismiss  the  claims  as  they  were  beyond 
the  statute  of  limitations,  and  moved  for 
dismissal  of  claims  under  the  Religious 
Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA)  because  “they  fail  to  state 
a claim  upon  which  relief  can  be  granted, 
and/or  because  one  of  the  claims  is  beyond 
the  statute  of  limitations.” 

Even  applying  the  mailbox  rule  to  the 
challenged  claims,  they  did  not  fall  within 
the  applicable  two-year  statute  of  limita- 
tions under  Oregon  law.  While  Douglas 
“alleges  that  he  did  not  have  reason  to 


know  that  defendants’  alleged  conduct 
was  actionable  as  a civil  rights  lawsuit  un- 
til...  he  was  informed  of  his  legal  rights  by 
a prison  legal  assistant,”  the  district  court 
held  that  “[a]  pro  se  plaintiff’s  ignorance 
of  the  law  is  not  a circumstance  that  war- 
rants equitable  tolling  of  the  statute  of 
limitations.”  Further,  the  district  court 
found  that  the  continuing  violation  doc- 
trine did  not  apply. 

This  case  remains  pending  on  Doug- 
las’ remaining  non-time-barred  claims. 
See:  Douglas  v.  Noelle,  U.S.D.C.  (D.  Ore.), 
Case  No.  6:04-cv-01774-AA.  SI 


INNATE 


C0NNECTI0NS.com 


& ConvictPenPals.com! 

465  NE  181".  am  Dept  PLN  Portland  OR  97230 
Sinte  2002  - '.1  rite  for  FREE  brochure! 


HAVE  YOU  GIVEN  UP  HOPE  ON  MEETING  NEW 
PEOPLE  WHILE  INCARCERATED? 

Contact  WriteAPrisoner.com  & 

<^_^)tart  Looking  Forward 
AS  SEEN  ON  To  Mail  Call! 

CNN.  20/20,  Fox  News,  S 

WriteAPrisoner.com... 

and  hundreds  more!  Simply  the  largest,  highest  ranked,  & 
most  visited  website  of  its  kind! 

• Affordably  priced  at  $40  for  the  first  year,  $30  for  renewing  year 

• Features  a comprehensive  search  that  allows  viewers  to  find  your 
profile  by  age,  race,  keywords,  & more  - 32  search  options  in  all 

• Your  new  friends  can  email  their  first  message  to  you  along  with  a photo 

• Advertises  non-stop  on  every  major  search  engine  with  thousands 
of  websites  linking  back  to  us 

• Features  free  online  resume  posting 

• Translated  into  51  languages  & geared  for  international  search  engines 

• Viewers  can  "subscribe"  to  your  profile  to  be  notified  when  your  profile 
is  updated,  a blog  is  added,  new  artwork  is  posted,  & more 

• Pen-pals  have  the  option  of  helping  you  with  a broad  range  of  topics 

v using  WriteAPrisoner.com’s  free  Self-IHelp  Series x 


AJ 

. a©' 


WriteAPrisoner.  com 

We  'll  see  you  at  mail  call! 


Friends  & family  can  submit  your 
entire  250  word  profile,  photo,  and 
payment  for  you  online  by  visiting 

www.writeaDrisoner.com/Dost 


Or  for  a FREE  Brochure.  Send  a 
S.A.S.E.  to: 


IB 


WriteAPrisoner.com 
PO  Box  10 

Edgewater,  FL  32132 


aaSL  ] 


Proud  member  of  the  Better  Business  Bureau  of  Central  Florida  & the  Southeast  Volusia  Chamber  of  Commerce. 
We  can  be  verified  at  any  chapter  or  online  at  www.BBB.org. 


THE  CATALOG  / MAGAZINE  HAS  HUNDREDS  OF  LOVELY  LADIES 
PENPAL  INFO  ALSO  EXCLUSIVE  ARTICLES  AND  SERVICES  FOR  PRISONERS!! 


jSja 

GET  LISTED  ON  OUR  ONLINE  PENPAL  SITE 
WWW.COLDCRIB.COM 

Sand  your  photo  and  Info  along 
with  $30  foe  1 yaar  mtmbtrth Ip 

' OR  $30  for  Pan-Pal  List 

of  our  raglatarad  famalo  PanPala 

GETNALTOOAY! 

Uv2J 

SET  of15  hot  sexy  photos 

VARIOUS  BACKSHOTS  & POSITIONS 
AU  ETHNICITIES 

sao  warn  oeess  i wer  owes  our  n> 

COLO  CRIB 

PO  BOX  602407 
FRANKLIN  TN  37068 

MIST  ADO  8 SiH  CHARGE 

kyu.  E3 — — 

Acthrotod  Within  24  hr* 
W uNUMrriocAuAi 


*17 


mo 


COLOCRIB.COM 
ONLINE  FORUM 
PRBON  NFORMADON 
FAMLY  SUPPORT  COMITY 


.IISOWmtfcMIbila 

ELIMINATE  LD  CALLS  FOREVER 

F«tera4.8tote.C<x«*v  ft  Local  F«c*ty  lnmm« 

1-800-506-7091 


Prison  Legal  News 


25 


July  2011 


Former  Virginia  Beach  Sheriff  Received  Insider 
Information  on  Jail  Contract 


Within  a few  days  after  his  retire- 
ment as  Sheriff  of  Virginia  Beach, 
Virginia  in  late  2009,  Paul  Lanteigne  went 
to  work  for  Conmed  Healthcare  Manage- 
ment, Inc.  and  began  exchanging  emails 
with  and  receiving  documents  from  his 
former  coworkers  at  the  Sheriff's  De- 
partment. The  subject  of  the  emails  and 
documents  was  a $3.5  million-per-year 
contract  to  provide  health  care  for  pris- 
oners at  the  Virginia  Beach  jail.  The  total 
value  of  the  three-year  contract,  including 
two  years  of  optional  extensions,  could 
reach  $17.5  million. 

Some  of  the  information  provided 
to  Lanteigne  was  publicly  available  and 
some  was  not.  Five  companies  had  sub- 
mitted bids  for  the  contract.  Conmed  and 
Correctional  Medical  Services  (CMS) 
were  short-listed  as  finalists.  Conmed,  a 
publicly-traded  company  with  operations 
in  seven  states,  had  won  an  $18  million 
contract  for  health  care  services  at  the 
jail  in  Chesapeake,  Virginia  in  2008,  but 
lost  a bid  for  the  jail  in  Norfolk.  CMS, 
a privately-held  company,  operates  in 
19  states.  It  had  held  the  Virginia  Beach 
contract  for  25  years  - including  10  during 
which  Lanteigne  was  sheriff. 

Lanteigne  was  given  an  early  copy 
of  the  draft  request  for  proposals  (RFP). 
The  RFP  was  similar  to  the  version  used 
previously  with  a few  exceptions.  It  called 
for  the  use  of  specific  software  - software 
that  Conmed  used  but  CMS  did  not.  The 
RFP  also  asked  whether  the  bidder  had 
previously  lost  a contract  and  requested 
information  on  litigation  against  the  com- 
pany. As  a larger  firm  with  a longer  track 
record,  CMS  presumably  had  a more 
extensive  history  in  both  categories. 

Two  weeks  after  Lanteigne  was  sent 
a final  draft  of  the  RFP,  a copy  was  made 
public.  Conmed  was  eventually  awarded 
the  contract  in  September  2010,  even 
though  the  company’s  bid  was  slightly 
higher  than  CMS’s  offer. 

Virginia  procurement  experts  uni- 
versally agreed  that  no  state  laws  had 
been  broken.  However,  providing  one 
prospective  vendor  with  information  not 
provided  to  other  prospective  vendors  was 
deemed  unseemly  and  against  industry 
standards. 

“I’m  not  happy  about  what  took 
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place,”  said  Kenneth  Stolle,  the  current 
Virginia  Beach  Sheriff,  who  was  elected 
with  Lanteigne’s  support  (including 
$10,000  in  campaign  donations).  “It  al- 
lows the  perception  that  there  was  inside 
information  or  a stream  of  information 
that  Paul  was  getting  that  was  not  avail- 
able to  anyone  else.” 

“The  principle  coming  into  play,  of 
course,  is  maintaining  a level  playing  field 
for  all  participants,”  stated  Brent  Maas, 
spokesman  for  the  National  Institute  of 
Government  Purchasing.  “They  should  all 
have  the  opportunity  to  receive  the  same 
information  in  the  same  period  of  time.” 

“I  wouldn’t  share  a draft  form  with 
the  marketplace,”  said  Virginia  procure- 
ment expert  and  Henrico  County  General 
Services  Director  Paul  Proto.  “That’s  not 
a best  practice.” 

Sheriff  Stolle  claimed  he  was  not 
involved  in  the  contract  procurement  de- 


On  April  1,  2009,  the  Fifth  Circuit 
Court  of  Appeals  issued  an  order 
holding  that  a federal  habeas  corpus  peti- 
tion challenging  procedures  used  to  deny 
parole  at  a parole  hearing  which  occurred 
after  a previous  habeas  petition  had  been 
filed  was  not  a successive  petition. 

Richard  Delaney  Kyles,  a Texas  state 
prisoner,  filed  a motion  asking  the  U.S. 
District  Court  to  consider  a successive  pe- 
tition for  a writ  of  habeas  corpus  under  28 
U.S.C.  § 2254.  The  petition  challenged  the 
parole  board’s  use  of  parole  laws  which 
were  stricter  than  the  laws  in  effect  at  the 
time  his  offense  was  committed,  which  the 
board  relied  upon  to  deny  him  parole  at 
a 2007  hearing. 

Kyles  alleged  that  the  retroactive 
application  of  the  stricter  parole  laws 
violated  the  ex  post  facto  and  equal  pro- 
tection clauses  of  the  U.S.  Constitution. 
The  district  court  initially  dismissed  his 
complaint  for  failure  to  state  a claim,  but 
that  dismissal  was  reversed  on  appeal. 


cision  due  to  his  lengthy  friendship  with 
Lanteigne.  Instead,  he  put  Chief  Deputy 
Marc  Schuster  and  Capt.  Victoria  Thom- 
son over  awarding  the  contract.  However, 
Schuster  had  emailed  Lanteigne  public 
documents  related  to  the  procurement 
bid,  and  Thomson  sent  him  both  public 
documents  and  multiple  drafts  of  the 
RFP  well  before  it  was  made  public.  “To 
be  completely  candid,  Paul  had  a huge 
advantage,”  Stolle  acknowledged. 

Considering  the  changes  to  the  RFP 
that  seemed  to  favor  Conmed,  one  has  to 
wonder  if  the  exchange  of  information 
with  Lanteigne  was  one  way  or  if  his  for- 
mer coworkers  wanted  to  do  him  a favor 
by  ensuring  his  new  employer  landed  the 
jail’s  lucrative  health  care  contract.  CMS 
did  not  contest  the  contract  award  and  no 
longer  has  any  contracts  in  Virginia.  FJ 

Source:  The  Virginian-Pilot 


[See:  PLN,  July  2008,  p.42]. 

Because  he  had  filed  a previous  fed- 
eral petition  for  a writ  of  habeas  corpus 
in  2006,  and  Rule  9 of  the  rules  governing 
Section  2254  cases  in  the  U.S.  District 
Courts  requires  that  prisoners  who  want  to 
file  a second  or  successive  habeas  petition 
first  obtain  an  order  from  the  appropriate 
Court  of  Appeals  authorizing  the  district 
court  to  consider  the  petition,  Kyles  filed 
the  motion  with  the  Fifth  Circuit. 

The  appellate  court  held  that  a pe- 
tition is  considered  successive  when  it 
involves  facts  that  could  have  been  raised 
in  a prior  petition.  Because  Kyles  com- 
plained about  actions  taken  by  the  parole 
board  in  2007,  the  appellate  court  noted 
he  “could  not  have  brought  those  claims 
in  his  earlier  § 2254  application  that  was 
filed  in  2006  ‘because  those  claims  had  not 
yet  arisen,”’  citing  Crone  v.  Cockrell,  324 
F.3d  833,  837  (5th  Cir.  2003). 

“Because  the  factual  predicate  for 
Kyles’s  present  parole-related  claims  oc- 
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curred  in  2007,  after  his  earlier  § 2254 
application  was  filed,  his  proposed  ap- 
plication is  not  successive.  ...  Therefore, 
Kyles  is  not  required  to  obtain  this 
court’s  authorization  to  proceed  with  his 
proposed  application,”  the  Fifth  Circuit 
wrote,  citing  In  re  Cain,  137  F.3d.  234, 
235-236  (5th  Cir.  1998).  Kyles’  motion  for 
permission  to  file  a successive  petition  was 
therefore  denied  as  being  unnecessary.  See: 
In  re  Kyles,  Appeal  Case  No.  09-20046 
(5th  Cir.  2009)  (unpublished). 

Following  remand,  the  district  court 
dismissed  Kyles’  complaint  again,  on  the 
grounds  that  it  was  barred  by  Heck  v. 
Humphrey,  512  U.S.  477,  114  S.Ct.  2364, 
129  L.Ed.2d  383  (1994).  The  court  held 
that  “the  granting  of  relief  would  neces- 
sarily imply  the  invalidity  of  the  parole 
decisions  plaintiff  challenges  in  this  civil 
rights  action.”  Kyles  appealed  a second 
time. 

On  November  30,  2009  the  Fifth 
Circuit  held  that  Kyles’  claim  was  not 
barred  by  Heck,  because  he  was  seeking 
“relief  that  will  Tender  invalid  the  state 
procedures  used  to  deny  ...  parole  suit- 
ability’ but  does  not  seek  “an  injunction 
ordering  his  immediate  or  speedier  release 
into  the  community.’”  See:  Kyles  v.  Gar- 
rett, 353  Fed.Appx.942  (5th  Cir.  2009) 
(unpublished). 

Following  remand,  on  August  19, 
2010  the  district  court  granted  summary 
judgment  to  the  defendants  and  dismissed 
the  case  yet  again.  The  court  found  “that 
plaintiff’s  ex  post  facto  claim  regarding 
the  denial  of  parole  in  2004  in  the  present 
action  is  barred  by  collateral  estoppel.” 
Also,  Kyles’  claims  regarding  denial  of 


parole  in  2002  and  2004  were  barred  by 
the  doctrine  of  res  judicata,  and  he  had 
failed  “to  show  that  his  constitutional 
rights  have  been  violated.” 

Kyles  has  appealed  to  the  Fifth 


On  January  3,  2011,  the  California 
Court  of  Appeal,  Fifth  District, 
affirmed  a “three  strikes”  sentence  of 
25  years  to  life  for  a prisoner  who,  while 
confined  in  a security  housing  unit  at  the 
California  State  Prison  at  Corcoran,  threw 
a food  tray  at  a guard  through  a port  in 
his  cell  door. 

Mark  Dixon,  48,  had  a criminal  his- 
tory dating  back  to  1980,  when  he  was 
convicted  of  numerous  felonies  including 
rape,  sodomy,  robbery  and  burglary,  which 
were  deemed  “serious”  and/or  “violent” 
under  California  law.  In  1987,  while  serv- 
ing a 10-year  sentence  for  those  offenses, 
he  was  convicted  of  assault  and  received 
a consecutive  six-year  sentence.  In  2000  he 
violated  his  parole  and  was  convicted  of 
both  attempted  forcible  sodomy  against 
a minor  and  resisting  an  officer.  And  in 
2005,  Dixon  was  convicted  of  battery  by 
a prisoner  on  a nonconfined  person,  for 
which  he  received  an  eight-year  prison 
term. 

On  October  1 5, 2008,  Dixon  threw  his 
food  tray  at  prison  guard  Richard  Tait,  as 
Tait  was  attempting  to  retrieve  the  tray 
from  the  food  port  of  Dixon’s  cell  door. 


Circuit  for  a third  time,  and  his  appeal 
remains  pending.  This  case  has  been  in  the 
courts  for  eight  years  thus  far.  See:  Kyles 
v.  Garrett,  U.S.D.C.  (S.D.  Tex.),  Case  No. 
3:03-cv-00053;  2010  WL  3303736.  PI 


The  tray  struck  Tait  “on  his  hands  and 
forearms,”  and  he  bumped  into  a food 
tray  cart  when  he  backed  away  from  the 
door.  Dixon  was  also  accused  of  spitting 
at  Tait  and  swinging  “a  towel  into  the 
food  port.” 

In  2009  Dixon  was  convicted,  for  the 
second  time  in  four  years,  of  battery  by 
a prisoner  on  a nonconfined  person  as  a 
result  of  the  incident  involving  Tait.  The 
trial  court  then  threw  the  proverbial  book 
at  Dixon  by  sentencing  him  to  25  years 
to  life  under  California’s  three  strikes 
law.  The  Court  of  Appeal  affirmed  the 
sentence,  rejecting  Dixon’s  claim  that  it 
constituted  cruel  and  unusual  punish- 
ment. 

“Under  the  three  strikes  law,  de- 
fendants are  punished  not  just  for  their 
current  offense  but  for  their  recidivism. 
Recidivism  in  the  commission  of  multiple 
felonies  poses  a danger  to  society  justify- 
ing the  imposition  of  longer  sentences 
for  subsequent  offenses,”  the  appellate 
court  wrote.  See:  People  v.  Dixon,  Court 
of  Appeal,  Fifth  District  (CA),  Case  No. 
F059120;  201 1 WL  6592  (Cal.App.  5 Dist. 
2011),  review  denied.  Ff 
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Vermont  Parole  Law  Change  Violates  Ex  Post  Facto  Clause 


On  November  2, 2010,  a Vermont  state 
court  held  that  changes  to  Vermont’s 
parole  laws  requiring  certain  prisoners  to 
serve  70%  of  their  maximum  sentences 
violate  the  Ex  Post  Facto  Clause  of  the 
U.S.  Constitution  when  applied  to  pris- 
oners whose  crimes  occurred  prior  to  the 
law’s  enactment. 

In  2009,  the  Vermont  legislature 
enacted  28  V.S.A.  § 204b,  which  rendered 
“high-risk  sex  offenders”  ineligible  for 
“parole,  furlough,  or  any  other  type  of 
early  release  until  the  expiration  of  70 
percent  of  his  or  her  maximum  sentence.” 
Previously,  such  prisoners  were  eligible  for 
furlough  or  parole  before  they  served  70% 
of  their  sentences. 

Robert  Wood,  Mark  Benjamin, 
Steve  Kinney  and  Jason  Blow,  Vermont 
state  prisoners  convicted  of  crimes  that 
occurred  before  the  new  parole  law  was 
enacted,  were  nonetheless  subjected  to 
the  70%  rule  change.  They  hied  separate 
suits  in  Vermont  state  court  challenging 
the  retroactive  application  of  § 204b  as  a 
violation  of  the  U.S.  Constitution’s  prohi- 
bition against  ex  post  facto  laws. 

The  court  found  that  the  prisoners’ 
original  effective  sentences  were  less  than 
70%  of  their  maximum  sentences.  The  ap- 
plication of  the  70%  requirement  increased 
their  minimum  sentence  to  be  served  be- 
fore becoming  eligible  for  furlough  or 
parole  by  as  much  as  87%.  “There  can 
be  no  question  that  the  trial  judges  who 
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sentenced  Plaintiffs  anticipated  furlough 
and  parole  eligibility  when  determining 
their  minimums  and  maximums.  Nor  can 
there  be  any  serious  debate  that  the  delay 
of  parole  eligibility  - and  probably  some 
forms  of  furlough  eligibility  - for  a pro- 
tracted time  typically  will  be  considered  an 
ex  post  facto  violation.  The  retrospective 
application  of  the  70%  rule  plainly  renders 
current  law  ‘more  onerous  than  the  law  in 
effect  on  the  date  of  the  offense,’  and  is 
thus  an  ex  post  facto  violation.” 

The  court  rejected  the  state’s  argument 
that  it  was  speculative  whether  prisoners 


On  February  4, 2009,  the  Tenth  Circuit 
Court  of  Appeals  granted  a Colorado 
sheriff’s  interlocutory  appeal  challenging 
a class  certification  order  and  remanded 
the  case  for  further  proceedings,  where  it 
eventually  settled  in  April  2011. 

Four  jail  prisoners  sued  Garfield 
County  officials  alleging,  among  other 
things,  that  the  use  of  “compliance  de- 
vices” - restraint  chairs,  pepperball  guns, 
Tasers,  pepper  spray  and  electroshock 
belts  - violated  their  constitutional  rights; 
that  the  jail  unconstitutionally  deprived 
indigent  prisoners  of  mental  health  care; 
and  that  prisoners  were  routinely  placed 
on  supermax  status  without  due  process 
of  law.  The  plaintiffs,  Samuel  Lincoln, 
Clarence  Vandehey,  William  Langley 
and  Jared  Hogue,  sought  declaratory  and 
injunctive  relief. 

Faced  with  the  prospect  of  their 
claims  becoming  moot  due  to  their  im- 
minent release  from  the  jail,  the  plaintiffs 
moved  to  certify  the  suit  as  a class  action. 
The  district  court  granted  the  motion, 
certifying  a class  of  “all  persons  who, 
now  or  at  any  time  in  the  future,  are  or 
will  be  prisoners  in  the  custody  of  the 
Garfield  County  Sheriff’s  Department.” 
The  county  then  filed  an  interlocutory 
appeal. 

Noting  that  it  had  never  “addressed 
the  standard  it  will  use  in  determining 
whether  to  grant”  an  interlocutory  appeal 
of  a class  certification  order,  the  Tenth 
Circuit  decided  in  “a  matter  of  first  im- 


would  receive  parole  or  a furlough  before 
serving  70%  of  their  sentences.  “Plaintiffs 
are  not  required  to  prove  the  particular 
effect  of  the  70%  rule  on  them  personally 
to  show  an  ex  post  facto  violation,”  the 
court  wrote.  Rather,  the  proper  focus  of 
the  inquiry  is  the  more-than-speculative 
result  that  the  statutory  change  eliminates 
or  significantly  delays  an  opportunity  for 
early  release.  See:  Wood  v.  Palito,  Benja- 
min v.  Palito,  Kinney  v.  Palito  and  Blow  v. 
Palito,  Docket  Nos.  947-12-09, 963-12-09, 
102-2-10  and  121-2-10,  Vermont  Superior 
Court  (Washington  Unit). 


pression”  to  follow  the  lead  of  its  sister 
circuits.  The  appellate  court  initially  rec- 
ognized that  interlocutory  review  is  “the 
exception  rather  than  the  rule.” 

However,  such  review  “is  generally 
appropriate  in  three  types  of  cases.”  Those 
include:  (1)  “‘death  knell  cases,’  which 
refers  to  situations  in  which  a question- 
able class  certification  order  is  likely  to 
force  either  a plaintiff  or  a defendant  to 
resolve  the  case  based  on  considerations 
independent  of  the  merits”;  (2)  the  nar- 
row category  of  cases  which  further  “an 
interest  in  facilitating  the  development  of 
the  law”;  and  (3)  cases  seeking  “immedi- 
ate review”  of  “manifestly  erroneous” 
decisions. 

The  Tenth  Circuit  wrote  that  it  “will 
not  use  this  third  category  ...  as  a vehicle 
to  micromanage  class  actions....  But  where 
the  deficiencies  of  a certification  order 
are  both  significant  and  readily  ascertain- 
able, taking  review  is  appropriate  to  save 
the  parties  from  a long  and  costly  trial 
that  is  potentially  for  naught....  In  most 
instances,  a manifest  error  will  be  one  of 
law,  rather  than  an  incorrect  application 
of  the  law  to  a given  set  of  facts.”  Ad- 
ditionally, “as  long  as  the  district  court 
applies  the  proper  Rule  23  standard,”  the 
Court  of  Appeals  said  it  “will  defer  to 
its  class  certification  ruling”  if  the  “deci- 
sion falls  within  the  bounds  of  rationally 
available  choices  given  the  facts  and  law 
involved....” 

The  Tenth  Circuit  concluded  that 
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the  district  court  had  abused  its  discre- 
tion when  it  erroneously  expanded  the 
scope  of  the  plaintiffs’  mental  health 
care  claim  from  indigent  prisoners  to 
all  detainees.  The  Court  also  determined 
that  “on  a broader  scale,”  the  district 
court  misapplied  the  Rule  23  analysis 
expressed  in  Shook  v.  Board  of  County 
Comm’rs,  543  F.3d  597,  603  (10th  Cir. 
2008).  In  doing  so,  the  district  court 
failed  to  conduct  the  rigorous  analysis 
that  is  required. 

Finally,  the  Court  of  Appeals  held 
that  “the  district  court  also  erred  in  ‘fail- 
ing to  hold’  the  detainees  to  their  burden 
under  Rule  23(b)(2)”;  of  showing  “that 
the  party  opposing  class  certification 
‘acted  or  refused  to  act’  on  grounds 
generally  applicable  to  the  class,  such 
that  final  injunctive  or  declaratory  re- 
lief is  appropriate  as  to  ‘the  class  as  a 
whole.’”  Suggesting  that  the  plaintiffs 
had  tried  to  “make  an  end-run  around 
this  rule  by  requesting  an  injunction  that 
operates  at  some  ‘stratospheric  level  of 
abstraction,”’  the  Tenth  Circuit  found 
the  district  court  had  abused  its  discre- 
tion by  failing  to  require  the  plaintiffs 
to  carry  their  burden  of  showing  that 
enjoining  a “wide  range  of  behavior” 
through  a broadly-framed  class  was 
plausible. 

The  appellate  court  noted  for  con- 
sideration on  remand  that  the  plaintiffs’ 
“pleadings  are ...  plagued  by  generalities,” 
and  suggested  that  class  certification  was 
unnecessary  because  the  plaintiffs  could 
seek  damages  even  after  they  were  re- 
leased from  confinement.  Finally,  one 
Tenth  Circuit  judge,  in  a concurring 
opinion,  expressed  his  “understanding 
of  how  district  courts  should  negotiate 
the  complex  analysis  required  by  Rule 
23  for  class  certification  while  avoiding 
a consideration  of  the  merits”  under 


the  Prison  Litigation  Reform  Act.  See: 
Vallario  v.  Vandehey,  554  F.3d  1259  (10th 
Cir.  2009). 

Following  remand,  the  case  settled 
on  April  22, 2011.  Under  the  terms  of  the 
settlement  the  county  will  pay  the  ACLU 
of  Colorado,  which  represented  the  plain- 
tiffs, $69,200  in  costs.  While  the  suit  was 
pending  the  jail  had  voluntarily  changed 
some  of  its  policies,  procedures  and  train- 
ing to  address  issues  raised  during  the 
litigation.  For  example,  the  county  “added 
to  the  Jail  two  ‘safety’  cells  with  padded 
walls  so  that  agitated  inmates  could  ‘cool 
down’  safely  without  the  use  of  full-body 
restraints  such  as  restraint  chairs.”  County 
officials  also  abolished  the  facility’s  “su- 
permax” classification,  disbanded  the 
jail’s  CERT  team,  discontinued  the  use  of 
pepperball  guns  and  added  mental  health 
services  for  prisoners. 

As  part  of  the  settlement,  the  county 
agreed  to  ensure  that  such  policy  changes 
would  remain  in  effect  - including  the 
use  of  safety  cells,  restraint  chair  checks, 
and  mental  health  care  services  and  staff- 
ing levels.  Any  material  changes  in  those 
policies  must  be  reported  to  the  ACLU  of 
Colorado  for  a period  of  two  years. 

The  county  spun  the  settlement  as 
a victory,  saying  in  a press  release  that 
“The  way  our  deputies  and  staff  deliv- 
ered services  withstood  the  scrutiny  of 
the  small  army  of  lawyers  and  experts 
that  the  ACLU  recruited  to  find  fault 
with  the  jail.”  Of  course,  the  significant 
changes  made  at  the  Garfield  County  jail 
as  a result  of  the  lawsuit  represent  a vic- 
tory for  all  prisoners  held  at  that  facility. 
See:  Vandehev  v.  Vallario,  U.S.D.C.  (D. 
Col.),  Case  No.  l:06-cv-01405-WYD- 
MJW.  ¥\ 

Additional  sources:  www.gjsentinel.com, 
www.  asp  endaily news,  com 
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Ninth  Circuit:  Despite  Award  of  Only  Nominal  Damages, 
Attorney  Fees  Appropriate  in  § 1983  Wrongful  Death  Suit 


Despite  a jury’s  award  of  only  nominal 
damages,  the  Ninth  Circuit  affirmed 
the  award  of  attorney’s  fees  to  a plaintiff 
who  filed  suit  under  42  U.S.C.  § 1983  (and 
various  provisions  of  state  law)  following 
the  death  of  her  son  as  a result  of  excessive 
force  by  California  Highway  Patrol  Officer 
Larry  Depee. 

On  the  night  of  December  9,  2003, 
during  a struggle  over  a flashlight.  Officer 
Depee  shot  and  killed  John  Watkins,  an 
unemployed  40-year-old  American  Yurok 
Indian  with  a long  history  of  schizophre- 
nia and  drug  and  alcohol  abuse.  A forensic 
pathologist  found  that  Watkins  was  “lying 
on  his  left  side  with  his  right  arm  raised 
up  in  a ‘warding  off’  gesture,  and  that 
Watkins  could  not  have  been  swinging 
the  flashlight  at  the  time  of  his  death.” 
Also,  only  one  of  Watkins’  fingerprints 
was  found  on  the  flashlight;  had  he  been 
using  it  as  a weapon,  presumably  it  would 
have  had  more  of  his  fingerprints. 

Watkins’  mother,  Sylvia  Mahach- 
Watkins,  subsequently  filed  suit  on  behalf 
of  both  herself  and  her  son’s  estate,  al- 
leging various  state  and  federal  causes 
of  action. 

The  case  went  to  trial  and  the  jury  re- 
turned a verdict  in  favor  of  Mahach- Watkins 
on  two  of  her  claims  - a state  law  wrongful 
death  claim  and  a Fourth  Amendment  ex- 
cessive force  claim.  As  to  the  latter,  the  jury 
was  instructed  that  it  could  award  no  more 
than  one  dollar  in  nominal  damages  regard- 
less of  what  the  evidence  showed.  As  to  the 
state  law  claim,  the  jury  was  instructed  that 
it  could  return  an  award  commensurate  with 
what  the  evidence  proved.  The  jury  awarded 
one  dollar  in  nominal  damages  on  each  of 
the  two  claims. 

Mahach-Watkins  then  moved  for 
$700,000  in  attorney’s  fees  under  42  U.S.C. 
§ 1988.  The  district  court  awarded  fees, 
but  reduced  the  amount  to  $136,687.35  to 
reflect  Mahach-Watkins’  limited  success 
on  her  § 1983  excessive  force  claim. 

Depee  appealed  the  fee  award,  and  on 
February  1,  2010  the  Ninth  Circuit  held 
that  it  was  guided  by  Justice  O’Connor’s 
concurrence  in  Farrar  v.  Hobby,  506  U.S. 
103  (1992),  which  found  that  a judg- 
ment for  nominal  damages  can  support 
an  award  of  attorney’s  fees  only  where 
the  district  court  can  point  to  some  way 
- beyond  the  moral  satisfaction  of  the 
judgment  itself  - in  which  the  litigation 
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succeeded. 

The  district  court  had  considered 
dispositive  two  of  the  three  factors  identi- 
fied in  Farrar,  namely  (1)  the  significance 
of  the  legal  issue  on  which  the  plaintiff 
prevailed  and  (2)  whether  the  plaintiff 
had  accomplished  some  public  goal.  The 
Ninth  Circuit  agreed,  stating  with  respect 
to  the  first  factor,  “We  have  difficulty 
imagining  a more  important  issue  than 
the  legality  of  state-sanctioned  force  re- 


On  November  23,  2010,  the  Mas- 
sachusetts Supreme  Judicial  Court 
issued  a pair  of  opinions  that  clarify 
the  requirements  for  suing  the  state  for 
compensation  following  an  erroneous 
conviction.  Specifically,  the  Court  clarified 
the  requirement  that  the  conviction  must 
be  reversed  “on  grounds  which  tend  to 
establish  innocence,”  as  set  forth  in  G.L. 
c.  285D. 

Humberto  Guzman  was  convicted  of 
trafficking,  distribution  and  conspiracy  to 
deliver  cocaine.  His  convictions  were  re- 
versed after  he  spent  four  years  in  prison. 
Guzman  had  maintained  that  two  police 
detectives  who  testified  they  had  observed 
him  dealing  cocaine  had  actually  observed 
his  cousin.  The  prosecution  maintained 
that  Guzman  and  his  cousin  were  the 
same  person. 

Guzman’s  attorney  had  also  repre- 
sented two  men  who  were  convicted  of 
having  purchased  cocaine  from  Guzman 
based  on  the  testimony  of  the  same  two 
police  detectives.  Although  he  knew  they 
could  testify  that  Guzman  was  not  the 
person  who  sold  them  the  cocaine,  the 
attorney  didn’t  call  them  as  witnesses  at 
Guzman’s  trial  because  he  felt  there  was 
a conflict  of  interest  with  their  defenses. 
Guzman’s  case  was  overturned  based  on 
ineffective  assistance  of  counsel  due  to  his 
attorney’s  conflict  of  interest. 

Guzman  was  not  retried  because  the  two 
detectives  had  since  been  indicted  by  federal 
authorities  for  falsifying  search  warrant  affi- 
davits and  stealing  evidence.  Their  indictment 
specifically  mentioned  a large  quantity  of 
stolen  money  in  Guzman’s  case. 


suiting  in  death.”  As  to  the  second  factor, 
the  Court  of  Appeals  noted  that,  at  the 
very  least,  the  jury’s  verdict  would  serve 
the  public  goal  of  likely  deterring  Officer 
Depee  from  using  unconstitutionally  ex- 
cessive force  in  the  future. 

The  U.S.  Supreme  Court  denied 
Depee’s  petition  for  writ  of  certiorari  on 
January  10,  2011.  See;  Mahach-Watkins 
v.  Depee,  593  F.3d  1054  (9th  Cir.  2010), 
cert,  denied.  FJ 


Guzman  then  filed  an  erroneous  con- 
viction claim  pursuant  to  chapter  258D  in 
state  court.  The  court  granted  the  state’s 
motion  for  summary  judgment  on  the 
grounds  that  Guzman  could  not  prove  he 
was  eligible  for  relief.  Guzman  appealed, 
and  the  appellate  court  reinstated  his 
claim.  The  state  appealed  to  the  Supreme 
Judicial  Court. 

The  Court  held  that  the  grounds  for 
reversal  of  Guzman’s  criminal  conviction 
did  tend  to  indicate  he  was  innocent  even 
if  the  reversal  was  couched  in  terms  of 
ineffective  assistance  of  counsel.  All  that 
mattered  was  “that  the  excluded  evidence 
was  probative  of  the  conclusion  that  the 
culprit  was  someone  else.”  See;  Guzman 
v.  Commonwealth,  458  Mass.  354,  937 
N.E.2d  441  (Mass.  2010). 

In  the  second  case,  Shawn  Drumgold 
had  been  convicted  of  murder.  After 
twelve  years  in  prison  his  conviction  was 
reversed  due  to  several  eyewitness  recan- 
tations, the  new  revelation  that  another 
eyewitness  had  been  suffering  from  ter- 
minal brain  cancer  at  the  time  of  the 
crime  and  when  she  testified  at  trial,  and 
the  suppression  of  exculpatory  evidence 
that  one  of  the  witnesses  had  been  given 
“promises,  rewards  and  inducements” 
for  his  testimony  and  had  falsely  testified 
to  the  contrary  at  trial.  The  state  then 
dropped  the  charges  against  Drumgold 
because  it  no  longer  could  determine 
whether  he  was  innocent  or  guilty. 

Drumgold  sought  chapter  258D 
compensation  in  state  court.  The  state 
moved  for  summary  judgment,  claim- 
ing he  couldn’t  prove  that  his  conviction 
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was  vacated  on  grounds  that  tended  to 
show  his  innocence.  The  court  denied 
the  motion  based  upon  the  intermediate 
appellate  ruling  in  Guzman,  and  the  state 
appealed. 

Applying  the  Guzman  standard  that 
the  conviction  was  reversed  on  “grounds 


resting  upon  facts  and  circumstances 
probative  of  the  proposition  that  [he] 
did  not  commit  the  crime,”  the  Supreme 
Judicial  Court  affirmed  the  denial  of  sum- 
mary judgment  to  the  state  defendants  in 
Drumgold’s  case. 

The  Court  held  that  Drumgold  could 


proceed  to  trial  but  would  bear  the  burden 
of  establishing  by  clear  and  convincing  ev- 
idence that  he  did  not  commit  the  crime  of 
which  he  was  convicted,  in  order  to  obtain 
compensation  under  chapter  258D.  See: 
Drumgold  v.  Commonwealth,  458  Mass. 
367,  937  N.E.2d  450  (Mass.  2010).  P 


Fourth  Circuit  Upholds  Federal  Civil  Commitment 
Statute  Against  Constitutional  Challenge 


The  procedures  for  civil  commitment  of 
“sexually  dangerous”  federal  offend- 
ers do  not  violate  due  process,  the  U.S. 
Court  of  Appeals  for  the  Fourth  Circuit 
held  on  December  6,  2010. 

In  2006,  the  United  States  initiated 
civil  commitment  proceedings  against 
Graydon  Earl  Comstock  as  he  was  near- 
ing the  end  of  his  federal  prison  sentence 
for  sexually  exploiting  minors  via  the 
Internet. 

Under  the  terms  of  the  Adam  Walsh 
Act,  Comstock’s  release  was  automatically 
stayed  until  the  government’s  petition  for 
commitment  could  be  decided. 

Rather  than  reach  the  merits  of  the 
commitment  petition,  though,  the  district 
court  declared  the  federal  civil  commit- 
ment statute  unconstitutional.  The  court 
held  that  Congress  had  exceeded  its  au- 
thority in  enacting  the  statute,  and  even 
assuming  the  statute  was  a proper  exercise 
of  Congress’  authority,  the  procedures  for 
civil  commitment  under  the  law  violated 
due  process. 

In  January  2009,  a panel  of  the 
Fourth  Circuit  affirmed  the  district  court’s 
conclusion  that  the  civil  commitment 
process  exceeded  Congress’  authority. 
The  Court  of  Appeals  did  not  address 
the  district  court’s  alternate  Ending  that 
the  commitment  procedures  violated  due 
process. 
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On  May  17,  2010,  however,  the  U.S. 
Supreme  Court  reversed  the  Fourth  Cir- 
cuit. The  Supreme  Court  held  the  civil 
commitment  law  was  a proper  exercise  of 
Congress’  authority  under  the  Necessary 
and  Proper  Clause.  The  Court  did  not  reach 
the  merits  of  the  due  process  challenge,  and 
remanded  the  case  to  the  appellate  court. 
[See:  PLN,  Dec.  2010,  p.44]. 

On  remand,  the  Fourth  Circuit 
rejected  the  district  court’s  conclusion 
that  the  procedures  for  civil  commitment 
violated  due  process. 

The  district  court  had  accepted 
Comstock’s  argument  that  the  statute 
impermissibly  allowed  civil  commitment 
upon  a showing  of  “sexual  dangerous- 
ness” by  “clear  and  convincing  evidence.” 


According  to  the  court,  sexual  dangerous- 
ness was  required  to  be  shown  “beyond  a 
reasonable  doubt.” 

The  Fourth  Circuit  concluded,  how- 
ever, that  the  reasonable  doubt  standard 
had  no  applicability  in  the  civil  commit- 
ment process.  “The  Supreme  Court  has 
not  once  held  that  the  criminal  standard 
of  proof  applies  in  any  civil  commit- 
ment proceeding  - or  indeed  any  kind 
of  civil  proceeding  - other  than  juvenile 
delinquency  hearing,”  the  appellate  court 
wrote. 

Accordingly,  the  judgment  of  the 
district  court  was  reversed  and  the  case 
remanded  for  further  proceedings.  See: 
United  States  v.  Comstock,  627  F.3d  513 
(4th  Cir.  2010).  S'! 
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Ninth  Circuit  Holds  PLRA  Fee  Cap  for  Court- Appointed 
Counsel  Also  Applies  to  Paralegal  Fees 


In  a January  13,  2011  ruling,  the  Ninth 
Circuit  Court  of  Appeals  determined 
that  the  cap  on  attorney’s  fees  estab- 
lished by  the  Prison  Litigation  Reform 
Act  (PLRA)  also  applies  to  separately 
billed  paralegal  fees,  notwithstanding 
the  anomaly  that  this  results  in  awarding 
payments  for  paralegals  at  the  same  rate 
as  for  attorneys. 

Carlos  Perez  filed  suit  pursuant  to  42 
U.S.C.  § 1983  on  behalf  of  himself  and  a 
class  of  all  current  and  future  California 
prisoners,  alleging  constitutionally  in- 
adequate dental  care  in  violation  of  the 
Eighth  Amendment.  His  lawsuit  settled 
with  a remedial  plan,  under  the  terms 
of  which  the  prisoners’  attorneys  would 
monitor  prison  officials’  implementation 
of  the  plan  and  be  compensated  at  rates 
limited  by  the  PLRA’s  fee  cap.  [See:  PLN, 
April  2007,  p.  16]. 

In  2007,  prison  officials  did  not 
dispute  the  attorney’s  fees,  including  the 
rates  charged  for  paralegal  services.  In 
2008,  however,  they  balked  when  they 
were  asked  to  reimburse  paralegal  services 
at  a rate  of  $169.50  per  hour  - the  same 
rate  applicable  to  attorney’s  fees.  After  a 
hearing,  the  district  court  determined  that 
the  proposed  billing  rate  was  permissible 
under  the  PLRA,  was  reasonable  for  the 
work  performed  and  was  below  the  market 
rate  for  paralegals  in  the  Bay  Area.  The 
Ninth  Circuit  affirmed  on  appeal. 

The  PLRA  includes  limitations  on 
attorney’s  fees  awarded  to  prevailing 
parties  in  cases  “with  respect  to  prison 
conditions.”  42  U.S.C.  § 1997e.  Consistent 
with  those  limits,  the  district  court  has 
the  authority  to  award  attorney’s  fees  up 
to  150  percent  of  the  maximum  hourly 
rate  established  by  the  Criminal  Justice 
Act,  18  U.S.C.  § 3006A,  a statute  which 
sets  forth  the  terms  under  which  a federal 
court  may  appoint  counsel  for  indigent 
plaintiffs.  Effective  in  2002,  that  maximum 
hourly  rate  was  $113  (in  fiscal  year  2010 
it  increased  to  $142).  Accordingly,  at  the 
time  of  the  fee  dispute  in  Perez’s  case,  the 
PLRA  in  conjunction  with  the  Criminal 
Justice  Act  permitted  an  award  of  attor- 
ney’s fees  up  to  150  percent  of  $113  - i.e., 
$169.50  per  hour. 

The  Ninth  Circuit  determined  that 
the  same  hourly  fee  cap  also  applies  to 
paralegal  fees.  The  appellate  court  noted 
that  although  the  PLRA  does  not  directly 
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address  paralegal  fees,  the  Supreme  Court 
had  provided  guidance  on  that  issue.  In 
Missouri  v.  Jenkins,  491  U.S.  274,  285 
(1989),  the  Supreme  Court  found  that 
the  phrase  “reasonable  attorney’s  fee”  in 
42  U.S.C.  § 1988  (the  statute  referenced  in 
the  PLRA)  could  not  have  been  “meant 
to  compensate  only  work  performed 
personally  by  members  of  the  bar,”  but 
also  included  the  work  of  paralegals, 
secretaries  and  others  who  contribute  to 
an  attorney’s  work  product. 


In  a class-action  suit  brought  under  42 
U.S.C.  § 1983,  a federal  district  court 
in  New  Jersey  held  that  a blanket  policy 
of  strip  searching  arrestees  charged  with 
non-indictable  offenses,  absent  reason- 
able suspicion  that  they  were  concealing 
contraband,  drugs  or  weapons,  violated 
the  arrestees’  clearly  established  consti- 
tutional right  to  be  free  of  unreasonable 
searches. 

While  granting  summary  judgment 
to  the  plaintiffs  on  the  legal  issue  of  the 
constitutionality  of  the  strip  searches,  the 
court  denied  their  request  for  preliminary 
injunctive  relief,  finding  that,  because  they 
had  not  shown  that  they  were  likely  to  be 
subjected  to  strip  searches  in  the  future, 
they  lacked  the  requisite  standing.  Signifi- 
cantly, however,  the  district  court  denied 
the  defendants’  requests  for  Eleventh 
Amendment  and  qualified  immunity,  leav- 
ing the  door  open  for  damages. 

In  a thorough  and  well-reasoned 
opinion,  the  district  court  began  its 
analysis  by  asking  whether  the  intake 
procedures  at  the  Burlington  and  Essex 
County  jails  - requiring  all  arrestees  to 
completely  disrobe,  to  subject  their  nude 
bodies  to  visual  inspection,  and  then  to 
take  a supervised  shower  together  with 
other  arrestees  - were  sufficiently  intru- 
sive to  constitute  “searches”  for  purposes 
of  the  Fourth  Amendment.  Despite  the 
semantic  efforts  of  the  defendants,  some 
of  whom  tried  to  draw  a distinction  be- 
tween a “visual  observation”  and  a “strip 


The  Supreme  Court  held  that  an  at- 
torney could  thus  either  charge  a higher 
rate  to  cover  the  value  of  a paralegal’s 
services,  or  alternatively  could  bill  sepa- 
rately for  those  services  so  long  as  the  fees 
charged  were  consistent  with  market  rates 
and  practices.  Based  on  this  precedent,  the 
Ninth  Circuit  held  that  the  PLRA  allows 
paralegal  fees  to  be  awarded  up  to  the 
rate  established  under  the  attorney’s  fee 
cap.  See:  Perez  v.  Cate,  632  F.3d  553  (9th 
Cir.  2011).  FJ 


search,”  the  court  was  not  fooled. 

On  the  more  challenging  question  of 
whether  a search  of  non-indictable  arrest- 
ees is  reasonable  when  performed  pursuant 
to  a blanket  policy  without  reasonable  sus- 
picion, the  court  began  by  considering  the 
landmark  case  of  Bell  v.  Wolfish,  441  U.S. 
521  (1979),  in  which  the  Supreme  Court 
outlined  a four-pronged  balancing  test  for 
lower  courts  to  use  to  gauge  reasonable- 
ness. The  district  court  noted  that,  in  the  30 
years  since  Bell,  the  vast  majority  of  courts 
had  concluded  that  reasonable  suspicion 
was  necessary  before  a strip  search  could 
be  conducted,  at  least  in  regard  to  arrestees 
accused  of  misdemeanor-type  (as  opposed 
to  felony)  offenses. 

The  only  clear  break  from  that  con- 
sensus occurred  in  2008  when  the  Eleventh 
Circuit,  sitting  en  banc,  overruled  its  own 
precedent  and  brazenly  declared  that  its 
sister  circuits  were  “wrong.”  See:  Powell 
v.  Barrett,  541  F.3d  1298,  1310  (11th  Cir. 
2008)  (en  banc).  The  district  court  was 
not  convinced  by  the  ruling  in  Powell,  and 
held  on  February  4,  2009  that  the  blanket 
strip  searches  at  the  New  Jersey  jails  were 
unconstitutional.  See:  Florence  v.  Board  of 
Chosen  Freeholders  of  the  County  of  Burl- 
ington, 595  F.Supp.2d  492  (D.  NJ  2009). 

The  defendants  moved  to  amend 
the  court’s  summary  judgment  order  by 
certifying  it  as  final,  which  would  allow 
them  to  immediately  appeal.  The  district 
court  granted  the  motion,  finding  the  order 
“involves  a controlling  question  of  law  as 
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Six  New  Jersey  Jail  Guards  Arrested 
for  Assaulting  Prisoners 


to  which  there  is  substantial  ground  for 
difference  of  opinion  and  that  an  immedi- 
ate appeal  from  that  Order  may  materially 
advance  the  ultimate  termination  of  the 
litigation.”  See:  Florence  v.  Board  of  Chosen 
Freeholders  of  the  County  of  Burlington, 
657  F.Supp.2d  504  (D.  Nj  2009). 

The  defendants  then  appealed,  and  on 
September  21, 2010  the  Third  Circuit  held, 
in  a departure  from  most  other  circuit  courts 
that  have  considered  the  issue,  that  the  jails’ 
policy  of  conducting  blanket  strip  searches 
of  arrestees  was  reasonable.  The  appellate 
court  further  held  the  jails  were  not  required 
to  provide  evidence  of  attempted  smuggling 
or  discovered  contraband  as  justification 
for  the  policy,  and  their  decision  to  conduct 
strip  searches,  rather  than  use  body  scanning 
devices,  also  was  reasonable. 

The  Third  Circuit  noted  that  since  the 
ruling  in  Powell,  the  en  banc  Ninth  Cir- 
cuit Court  of  Appeals  had  “also  reversed 
its  prior  precedent  and  upheld  a blanket 
policy  of  strip  searching  all  arrestees 
before  they  enter  San  Francisco’s  general 
jail  population,”  citing  Bull  v.  City  and 
County  of  San  Francisco,  595  F.3d  964, 
975  (9th  Cir.2010)  (en  banc)  [see  article 
in  this  issue  of  PLN], 

The  Third  Circuit  concluded,  “In 
sum,  balancing  the  Jails’  security  interests 
at  the  time  of  intake  before  arrestees  enter 
the  general  population  against  the  privacy 
interests  of  the  inmates,  we  hold  that  the 
strip  search  procedures  described  by  the 
District  Court  at  [the  jails]  are  reason- 
able.” Thus,  the  district  court’s  grant  of 
summary  judgment  to  the  plaintiffs  was 
reversed  and  the  case  remanded. 

The  U.S.  Supreme  Court  granted  the 
plaintiffs’  petition  for  a writ  of  certiorari 
on  April  4,  201 1,  and  proceedings  in  this 
case  have  been  stayed  pending  the  deci- 
sion by  the  high  court.  PLN  will  report 
the  outcome.  See:  Florence  v.  Board  of 
Chosen  Freeholders  of  the  County  of  Bur- 
lington, 621  F.3d  296  (3d  Cir.  2010),  cert, 
granted.  FI 


On  December  21,  2010,  prosecutors 
charged  six  guards  at  New  Jersey’s  Essex 
County  Correctional  Facility  with  assaulting 
prisoners.  The  charges  involve  unprovoked 
attacks  on  three  different  prisoners  in  sepa- 
rate incidents.  Four  of  the  guards  were  also 
charged  with  falsifying  records. 

All  of  the  assaults  took  place  in  2010, 
with  the  first  occurring  on  April  27.  That 
incident  involved  an  attack  on  19-year-old 
prisoner  Kirtrel  Gadson,  who  was  in  jail 
for  running  over  a woman  while  fleeing 
from  police  in  a stolen  car.  He  was  beaten 
by  guards  William  Rupp,  3 1 , and  Richard 
Amorosi,  25.  Gadson  refused  medical  care 
for  the  minor  cuts  and  bruises  he  received. 
Prosecutors  charged  Rupp  and  Amorosi 
with  the  assault  and  with  altering  reports 
in  an  attempt  to  cover  up  the  incident. 

The  second  attack  occurred  less  than 
a month  later,  on  May  20.  In  that  incident, 
Rupp,  Amorosi,  Sgt.  John  Conway,  33  (an  1 1- 
year  jail  veteran)  and  guards  Mark  Horst,  29, 
and  Krysztof  Golas,  36,  assaulted  prisoner 
James  Craft.  His  injuries  were  so  severe  that 
he  had  to  be  taken  to  a local  hospital.  Craft’s 
beating  took  place  shortly  after  Golas  had 
completed  his  academy  training. 

The  final  assault  occurred  on  Septem- 
ber 3, 2010.  Conway  and  jail  guard  Dennis 
Phelps,  35,  were  charged  with  attacking 
prisoner  Brian  Guarino,  then  filing  a false 
report  to  conceal  the  incident. 

Essex  County  Executive  Joseph  N. 
DiVincenzo,  Jr.  said  he  has  “zero  toler- 
ance for  guards  who  abuse  their  power. 
Things  like  this  are  going  to  happen  and 
when  they  do  we  act  immediately,”  he 
stated.  “This  should  send  a strong  message 
to  the  officers  that  we’re  not  going  to  take 
anything  like  this.  If  they  do  something 
wrong,  they’re  going  to  be  punished.” 

This  is  the  second  time  in  six  months 
that  guards  at  the  Essex  County  jail  have 


been  arrested.  In  July  2010,  thirteen  people 
were  charged  in  a contraband  ring  that  al- 
lowed prisoners  to  order  cell  phones  and 
drugs  which  were  smuggled  into  the  facility 
by  a guard.  Rupp  was  one  of  the  officers 
charged  in  that  investigation,  called  Opera- 
tion Jail  Breach;  also  charged  were  guard 
Joseph  Mastriani,  Mastriani’s  girlfriend 
Jill  Watral,  and  Union  County  probation 
officer  William  John  C.  Smith. 

Civil  rights  advocates  say  the  arrests 
raise  concerns  about  conditions  at  the  jail. 
“It’s  a very  good  thing  that  the  prosecutor 
brought  charges  and  we  praise  that  action,” 
said  Deborah  Jacobs,  director  of  the  ACLU 
of  New  Jersey.  “We  do  think  that  the  under- 
lying training,  practices,  and  oversight  need 
to  be  reviewed  because  these  things  should 
have  never  happened  in  the  first  place.  Out- 
office  does  get  a lot  of  conditions-based 
complaints  about  Essex  County  Jail  and 
we’ve  been  extremely  concerned  about  the 
conditions  at  the  jail.”  FI 

Sources:  The  Star-Ledger,  Office  of  the 
Essex  County  Prosecutor  press  release 
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Washington:  Eye  Gouging  Assault  Severely 
Injures  Airway  Heights  Prisoner 


A prisoner  who  killed  his  cellmate  six 
years  ago  has  assaulted  and  severely 
injured  another  prisoner  at  the  Airway 
Heights  Corrections  Center  near  Spo- 
kane, Washington,  according  to  police. 
The  victim,  Chad  Bolstad,  was  attacked 
by  his  cellmate,  Michael  L.  West,  34,  who 
previously  had  been  convicted  of  first- 
degree  murder  for  killing  his  cellmate  at 
the  Spokane  County  Jail  in  2004. 

The  assault  at  Airway  Heights,  which 
occurred  on  October  12, 2010,  involved  West 
gouging  Bolstad’s  left  eye  out  of  its  socket 
and  severely  damaging  his  right  eye,  result- 
ing in  major  vision  loss.  According  to  Police 
Chief  Lee  Bennett,  who  was  quoted  in  The 
Spokesman- Review,  “It  was  pretty  graphic. 
He  was  using  his  bare  hands.”  Following  the 
attack,  Bolstad  was  reportedly  in  satisfactory 
condition  at  a hospital  while  West  was  trans- 
ferred to  the  maximum-security  Washington 
State  Penitentiary  at  Walla  Walla. 

Bolstad  was  scheduled  to  be  released 
from  prison  in  201 5;  he  is  serving  time  for 
assault  and  robbery  charges.  West  was  not 
scheduled  to  be  released  until  2048  on  his 
current  convictions,  though  he  will  now 
likely  face  additional  charges  as  a result 
of  the  eye-gouging  incident. 

Also  injured  during  West’s  attack 
on  Bolstad  was  another  prisoner  housed 
in  the  three-man  cell  at  Airway  Heights, 
Gary  L.  Welch,  who  was  choked  by  West 
with  a towel  but  managed  to  push  a panic 
button  to  alert  prison  staff. 

Attorney  Jeffry  Finer,  who  represented 
the  family  of  Spokane  County  jail  prisoner 
Christopher  Rentz  - murdered  by  West  at  the 
jail  in  October  2004  - was  at  a loss  to  under- 
stand how  West  managed  to  make  his  way  to 
a medium-security  prison  where  he  was  placed 
in  a cell  with  other  prisoners.  “Given  his  attack 
on  Rentz  and  how  horrific  it  was,  it’s  hard  to 
fathom  why  he  would  be  placed  in  confine- 
ment with  any  cellmate,”  Finer  said. 

Spokane  County  paid  $180,000  to 
Rentz’s  family  in  2007  as  a result  of  West’s 
fatal  assault.  [See:  PLN,  Aug.  2008,  p.44; 
May  2008,  p.l].  A spokesman  for  the  Air- 
way Heights  facility,  Risa  Klemme,  said 
that  West,  Bolstad  and  Welch  had  recently 
arrived  at  the  medium-security  prison  and 
were  in  a temporary  cell.  “We  have  a lot 
of  offenders  that  have  committed  violent 
crimes  that  have  earned  their  way  through 


by  Derek  Gilna 

the  classification  process,”  she  stated. 

Typically,  all  correctional  facilities  are 
required  to  examine  prisoners’  records  and 
avoid  placing  high-risk  offenders  in  the  same 
cell  as  non-violent  offenders.  This  helps  to 
prevent  problems  such  as  West’s  most  recent 
horrific  attack  on  his  cellmates.  There  was  no 


The  Inmate  Accident  Compensation 
Act  (IACA),  18  U.S.C.  § 4126,  does 
not  preclude  a federal  prisoner  from 
bringing  a claim  under  Bivens  v.  Six  Un- 
known Named  Agents  of  Federal  Bureau 
of  Narcotics,  403  U.S.  388  (1971)  for 
work-related  injuries  that  amount  to  a 
constitutional  violation,  the  U.S.  Court  of 
Appeals  for  the  Tenth  Circuit  held. 

The  appellate  court’s  decision  came 
in  response  to  an  appeal  by  Byron  Smith, 
a federal  prisoner  who  sued  several  Bu- 
reau of  Prisons  (BOP)  staff  members  for 
Eighth  Amendment  violations  after  he  was 
exposed  to  asbestos  while  working  at  the 
federal  prison  in  Leavenworth,  Kansas. 
Smith,  an  electrician,  was  instructed  to 
install  a light  fixture  in  a closet  in  the 
prison’s  education  department.  During 
the  installation  process  another  prisoner 
who  had  been  ordered  to  clean  the  closet 
began  pulling  insulation  off  some  pipes, 
causing  dust  to  fill  the  air.  The  dust,  Smith 
later  discovered,  was  laden  with  asbestos. 
Smith  alleged  that  the  warden  and  other 
staff  at  Leavenworth  were  deliberately  indif- 
ferent to  his  health  and  well-being  because 
they  were  aware  that  the  closet  contained 
asbestos.  Smith  pointed  to  a 1994  survey 
by  an  outside  contractor  that  documented 
the  presence  of  asbestos  in  the  education 
building.  According  to  his  complaint,  Smith 
said  he  now  suffers  from  a cough,  shortness 
of  breath,  and  trouble  with  his  throat  and 
eyes  as  a result  of  the  exposure. 

Instead  of  reaching  the  merits  of 
Smith’s  allegations,  the  district  court 
dismissed  his  Bivens  claims,  finding  the 
IACA  to  be  Smith’s  exclusive  remedy.  The 
IACA  permits  federal  prisoners  to  recover 
monetary  damages  for  work-related  inju- 
ries in  several  ways.  First,  they  can  request 
compensation  for  residual  injuries  still 


explanation  from  prison  officials  as  to  why 
West,  with  a history  of  killing  a previous 
cellmate,  was  not  in  a maximum-security 
setting  or  housed  in  a single  cell.  FJ 

Sources:  The  Spokesman-Review,  Seattle 
Times,  www.  ktvb.  com 


remaining  within  forty-five  days  of  their 
release.  If  the  prisoner  has  fully  recov- 
ered from  his  or  her  injuries,  though,  no 
compensation  may  be  awarded.  Second, 
a prisoner  can  receive  compensation  for 
lost  prison  wages  while  recovering  from 
the  injury. 

Smith  appealed  and  the  Tenth  Circuit 
reversed  on  March  31, 2009.  “The  [IACA] 
does  not  preclude  us  from  recognizing 
Smith’s  Bivens  claim,”  the  appellate  court 
wrote.  “The  [IACA]  does  not  explicitly 
foreclose  the  Bivens  remedy,  there  is  very 
little  deterrent  effect  for  constitutional 
harms  within  the  [IACA],  and  there  is  no 
alternative  forum  where  the  alleged  con- 
stitutional violation  could  be  addressed.” 
Consequently,  the  Court  of  Appeals  con- 
cluded, “a  Bivens  action  for  constitutional 
harm  arising  from  work-related  asbestos 
exposure  is  not  foreclosed  by  the  compen- 
satory remedy  available  under  the  [IACA].” 
The  Tenth  Circuit  affirmed  the  dismissal 
of  Smith’s  FTCA  claims  and  his  Bivens 
claim  against  the  United  States,  federal 
officials  in  their  official  capacities,  and 
federal  agencies.  The  case  was  remanded 
to  the  district  court  for  further  proceed- 
ings against  the  individual  defendants. 
See:  Smith  v.  United  States,  561  F.3d  1090 
(10th  Cir.  2009),  cert,  denied. 

Following  remand,  the  district  court 
granted  Smith’s  motion  to  appoint  coun- 
sel on  December  30, 2009.  The  defendants 
filed  a motion  to  dismiss  or  alternatively 
for  summary  judgment  in  February  2010. 
On  April  8,  2010,  the  court  granted 
Smith’s  request  to  defer  the  motion,  pur- 
suant to  Fed.R.Civ.R  56(f),  to  allow  time 
to  conduct  discovery.  This  case  remains 
pending.  See:  Smith  v.  United  States, 
U.S.D.C.  (D.  Kan.),  Case  No.  5:06-cv- 
03061  - JTM-KGG.  PI 
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Deficient  Medical  Care  Leads  to  Preventable 
Death  of  Seattle,  Washington  Jail  Prisoner 


The  State  of  Washington’s  Medical 
Quality  Assurance  Commission 
(MQAC)  has  charged  a former  King 
County  jail  doctor  with  providing  sub- 
standard care. 

According  to  a statement  of  charges 
filed  on  December  29, 2010,  Dr.  Anthony 
Rains  engaged  in  “unprofessional  con- 
duct” while  treating  prisoner  Lynn  Dale 
Iszley  at  the  King  County  jail. 

Iszley  arrived  at  the  jail  on  July  15, 
2007,  and  during  the  intake  process  nurses 
discovered  “multiple  abscesses”  on  his 
buttocks  and  legs.  Concerned  that  Iszley 
had  deep  vein  thrombosis  or  cellulitis,  he 
was  sent  to  a hospital. 

Doctors  at  the  hospital  examined  Isz- 
ley and  prescribed  Bactrim  for  his  abscesses. 
He  was  returned  to  the  jail  the  following 
day,  on  July  16, 2007.  Not  long  afterwards, 
Iszley  began  experiencing  symptoms  of 
heroin  withdrawal,  vomiting  almost  the 
entire  day.  He  had  reported  to  nurses  that 
he  used  three  grams  of  heroin  and  drank 
32-42  ounces  of  vodka  per  day. 

A nurse  practitioner  prescribed  nau- 
sea medication  and  instructed  Iszley  to 
drink  fluids.  During  the  early  hours  of 
July  17,  2007,  he  reported  that  he  was 
vomiting  with  dry  heaves.  Nurses  gave 
him  more  nausea  medicine  and  told  him 
to  drink  water,  but  Iszley  couldn’t  keep 
the  water  down. 

Dr.  Rains  saw  Iszley  at  approximately 
11:00  a.m.  that  day.  Iszley  complained 
about  the  abscesses,  nausea,  vomiting 
and  diarrhea.  Rains  noted  that  Iszley 
had  “a  soft  but  uncomfortable  abdo- 
men,” and  attributed  his  symptoms  to 
heroin  withdrawal.  Dr.  Rains  prescribed 
Pepto-Bismol  and  started  the  Bactrim 
prescription  the  hospital  had  ordered  a 
day-and-a-half  earlier. 

Iszley  reported  to  medical  the  next 
morning  complaining  of  severe  abdominal 
pain  “like  never  before.”  According  to  one 
report,  Iszley  told  guards  at  the  jail,  “I 
think  my  liver  just  exploded.” 

Dr.  Rains  saw  Iszley  around  9:45  a.m. 
on  July  18,  2007.  He  had  abnormal  vital 
signs,  could  not  keep  water  down,  and 
reported  that  the  medicines  he  had  been 
prescribed  did  not  control  his  “severe 
cramping,  aching,  dizziness  and  weak- 
ness, and  continued  nausea,  vomiting, 
and  diarrhea.” 

Rains  concluded  that  Iszley  was  expe- 
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riencing  symptoms  of  heroin  withdrawal, 
and  ordered  that  he  be  placed  in  a “detox 
tank”  and  that  he  drink  more  water.  Four 
hours  later,  Iszley  reported  that  he  was 
suffering  abdominal  pain  that  was  a ten 
on  a scale  of  one  to  ten.  Dr.  Rains,  who 
had  since  left  the  jail,  phoned  in  an  order 
for  Motrin.  Iszley  was  found  dead  the 
next  day;  it  was  later  discovered  he  had  a 
perforated  ulcer. 

Rains  resigned  after  an  investigation 
by  the  U.S.  Department  of  Justice  found 
that  Iszley’s  death  was  “likely  prevent- 
able” and  an  “egregious  example  of  [the 
jail’s]  systemic  failure”  in  providing  proper 
medical  care  to  prisoners. 

According  to  the  MQAC  complaint 
filed  against  Dr.  Rains,  “the  severity  of 
[Iszley’s]  pain,  and  the  fact  that  he  local- 


Compact  video  cameras  smuggled 
into  prison  have  allowed  New  Jersey 
prisoner  Omar  Broadway  to  become  an 
amateur  documentarian  of  life  behind 
bars.  His  first  video,  taken  inside  a New 
Jersey  state  facility  in  2004,  has  been 
turned  into  a full-length  feature,  and  he 
plans  to  use  footage  of  prison  conditions 
in  Maryland  for  another  film. 

After  receiving  a 10-year  sentence 
for  carjacking  a cabbie  with  a sawed-off 
shotgun  in  1999,  Broadway  was  placed  in 
the  Security  Threat  Group  Management 
Unit  at  the  maximum-security  Northern 
State  Prison  in  Newark.  For  14  weeks  he 
filmed  covert  footage  from  within  his  cell 
using  a smuggled  Panasonic  PV-GS12 
video  camera. 

“My  relationship  with  several  officers 
allowed  a camera  to  fall  into  my  lap  and 
record  how  we  were  living  back  there,  how 
life  was  in  a gang  unit,”  Broadway  said. 
“We  just  managed  not  to  get  caught  with 
the  camera,”  which  was  passed  from  pris- 
oner to  prisoner  to  avoid  cell  searches. 

He  captured  incidents  of  guards 
abusing  prisoners.  In  one  scene,  guards 
drag  a restrained  prisoner  down  a flight 
of  stairs  by  his  feet;  in  another,  prison- 
ers protest  their  treatment  and  refuse  to 
return  to  their  cells.  They  are  shown  using 
plastic  to  cover  themselves  in  an  attempt 


ized  his  abdominal  pain,  should  have 
raised  concerns ...  that  the  pain  was  caused 
by  something  other  than  withdrawal.” 

The  MQAC  further  concluded  that 
Iszley’s  “signs  of  dehydration  ...  should 
have  prompted,  at  a minimum,  intrave- 
nous hydration  and  closer  monitoring,” 
and  that  Iszley  “should  have  been  trans- 
ferred to  the  emergency  room  of  a 
hospital.” 

Dr.  Rains  was  employed  by  Jail 
Health  Services  when  he  worked  at  the 
King  County  jail;  the  MQAC  complaint 
against  him  remains  pending.  See:  In  re 
Rains,  Washington  Medical  Quality  As- 
surance Commission,  Master  Case  No. 
M2009-678  (Statement  of  Charges).  FJ 

Additional  source:  www.seattlepi.com 


to  blunt  the  effects  of  pepper  spray  as  they 
are  subdued  by  guards  clad  in  riot  gear. 

With  his  raw,  uncut  video  footage  in 
hand,  Broadway  set  about  to  expose  the 
guards’  brutality  and  bring  about  change 
(though  he  initially  hoped  the  video 
could  help  him  obtain  early  release).  He 
used  a contraband  cell  phone  to  contact 
the  Rev.  Jesse  Jackson,  Oprah  Winfrey 
and  the  rapper  50  Cent.  None  expressed 
interest,  so  with  the  help  of  his  mother, 
Lynne,  and  a group  of  accommodating 
guards  who  collectively  called  themselves 
“Walter,”  he  smuggled  the  footage  out 
of  prison. 

Lynne  began  selling  copies  of  the 
video  for  $5.00  each.  She  sold  32  copies 
and  one  eventually  made  it  to  a local  news 
station,  which  aired  it  with  little  public  in- 
terest. Director  Douglas  Tirola,  however, 
was  interested  in  the  footage.  He  used  it 
to  create  a feature-length  documentary, 
titled  An  Omar  Broadway  Film,  that  por- 
trayed the  influences  in  Broadway’s  life,  his 
criminal  past  and  the  psyche  of  a prisoner 
in  lockdown.  It  included  interviews  with 
Broadway’s  mother  and  video  of  the 
neighborhood  where  he  grew  up. 

The  movie,  co-directed  by  Broadway 
and  Tirola,  was  screened  at  the  Tribeca 
Film  Festival  in  New  York  in  2008.  It  was 
later  picked  up  by  HBO,  which  aired  the 
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documentary  on  July  14,  2010. 

“The  movie  is  much  more  equal- 
handed in  terms  of  its  views  of  people, 
both  those  who  are  incarcerated  and  who 
work  in  the  system,”  said  Tirola.  “Cer- 
tainly, there  are  moments  where  you  see 
Omar  frustrated  by  his  situation  and  the 
people  there.  I think  the  movie  is  better 
for  that.  It  recognizes  it’s  a stressful  place 
for  everybody.” 

As  interest  in  the  film  grew,  so  did 
Broadway’s  profile  within  the  prison  sys- 
tem. He  was  transferred  from  New  Jersey 
to  Maryland’s  Eastern  Correctional  Insti- 
tution to  serve  the  remainder  of  his  time. 
The  conditions  there  were  better  than  in 
New  Jersey.  “It’s  sweet  down  here,”  said 
Broadway.  In  Maryland,  prisoners  can 
wear  street  clothes  and  have  amenities 
such  as  video  game  consoles. 

The  abuse  and  violence  that  Broad- 
way witnessed  in  New  Jersey  were  less 
prevalent  in  Maryland.  As  Maryland 
prison  spokesman  Rick  Binetti  put  it,  “our 
facilities  are  safer  and  more  secure  than 
they  were  four  years  ago.”  Consequently, 
Broadway  had  to  alter  the  subject  matter 
of  his  filming. 

Still  able  to  access  a video  camera 
while  incarcerated,  he  collected  “a  great 
deal  of  footage”  of  the  conditions  in 


Maryland’s  prison  system  and  the  “illicit 
activities”  that  regularly  occurred  at  the 
facility  where  Broadway  was  housed.  His 
video,  he  said,  revealed  that  Maryland 
prisons  are  overrun  with  gangs,  disciplin- 
ary rules  are  routinely  disregarded,  and 
prisoners  sit  around  playing  video  games 
and  making  homemade  wine. 

In  March  2009,  Broadway  was  caught 
with  a camera  so  small  that  he  was  able 
to  conceal  it  in  his  mouth.  Court  records 
indicate  that  in  addition  to  the  camera, 
which  contained  video  footage  of  Broad- 
way in  his  cell  and  of  a guard,  he  was 
found  with  marijuana.  New  charges  and 
a guilty  plea  to  possession  of  contraband 
added  13  months  to  his  sentence. 

Prison  officials  kept  Broadway  in 
administrative  segregation  for  over  a year 
and  restricted  his  recreation  and  telephone 
access  prior  to  his  release  in  January 
2011.  Nevertheless,  Broadway  said  it  will 
all  be  “worth  it.”  He  noted  that  most 
prison  documentaries  “are  censored  and 
edited  ...  and  don’t  allow  for  a prisoner’s 
perspective  to  shine  through  and  see  how 
we’re  living.” 

He  assures  that  the  next  “Omar 
Broadway  film,”  with  footage  from 
Maryland’s  prison  system,  will  be  a raw 
portrayal  of  life  behind  bars  shot  from  the 


perspective  of  someone  who  has  lived  the 
experience. 

“I  feel  the  world  really  needs  to  see 
what’s  going  on  inside  of  the  country’s 
many  prisons  because  people  see  what 
they  see  through  the  [National  Geograph- 
ies] and  the  Discovery  Channels,”  he  said. 
“But  they’re  authorized  productions  with 
people  coming  in,  a lot  of  stuff  is  con- 
trived and  it’s  not  a natural  look  at  what’s 
going  on  with  everybody  knowing  that  a 
camera  is  there  and  you  not  being  able  to 
act  out  in  certain  ways." 

Sources:  The  Baltimore  Sun,  www.mtv. 
com,  www.  hbo.  com 
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U.S.  Department  of  Justice  Report  Puts  Price  Tag 
on  Preventing  Prison  Rape 


On  June  18, 2010,  the  U.S.  Department 
of  Justice  (DOJ)  released  a report  on 
the  estimated  fiscal  impact  of  the  Prison 
Rape  Elimination  Act  (PREA)  standards 
that  had  been  proposed  by  the  National 
Prison  Rape  Elimination  Commission 
(NPREC)  the  previous  year. 

PREA,  which  was  signed  into  law  by 
President  George  W.  Bush  on  September  4, 
2003,  is  intended  to  prevent  prison  rape  and 
sexual  abuse  by  setting  standards  related 
to  various  areas  of  prison  and  jail  opera- 
tions such  as  staffing,  reporting  of  offenses, 
staff  disciplinary  action,  investigative 
procedures,  employee  training,  prisoner 
education  and  security  monitoring  technol- 
ogy. [See:  PLN,  March  2004,  p.6], 

Booz  Allen  Hamilton,  a consult- 
ing firm,  was  hired  by  the  DOJ  to  audit 
compliance  with  the  proposed  PREA 
standards  at  49  sites  in  the  U.S.  The 
selected  sites  included  13  state  prison 
systems,  15  county  jails,  1 cityjail,  9 state 
juvenile  prison  systems,  1 county  juvenile 
detention  facility,  6 state  community 
corrections  systems  and  4 city  police  de- 
partment lockups.  The  Massachusetts 
Department  of  Youth  Services  had  the 
highest  overall  rate  of  compliance,  at  88%. 
The  Idaho  Department  of  Juvenile  Cor- 
rections had  the  lowest  overall  compliance 
rate,  at  38%. 

The  report  indicated  that  compli- 
ance with  most  of  the  standards  could 
be  achieved  at  little  or  no  cost.  Of  the 
41  standards  proposed  by  the  NPREC, 
12  had  no  or  negligible  costs  and  26  had 
minimal  to  moderate  costs.  The  majority 
of  the  compliance  costs  was  driven  by  two 
of  the  PREA  standards  related  to  staffing 
levels  and  limiting  cross-gender  searches, 
which  accounted  for  86%  of  the  ongoing 
(annual)  costs,  and  a single  standard  re- 
quiring the  use  of  monitoring  technology 
such  as  video  surveillance  systems,  which 
accounted  for  96%  of  the  upfront  costs. 

Of  the  audited  sites,  73%  were  already 
compliant  with  the  prisoner  supervision 
standard  but  only  39%  complied  with  the 
limited  cross-gender  viewing  and  search- 
ing standard.  Nineteen  of  the  49  sites  were 
considered  “nearly  compliant”  because 
they  prohibited  male  staff  from  conduct- 
ing pat  searches  of  female  prisoners  or 
banned  male  staff  from  female  facilities. 


by  Matt  Clarke 

but  did  not  have  similar  restrictions  for  fe- 
male staff  at  male  facilities.  Rhode  Island 
was  the  only  state  prison  system  audited 
that  was  fully  compliant.  Only  6 jails,  7 
juvenile  systems,  2 community  correc- 
tions systems  and  1 lockup  reported  full 
compliance  with  the  cross-gender  viewing 
and  searching  standard. 

Just  31%  of  the  sites  complied  with 
the  proposed  monitoring  technology 
standard.  Hampering  compliance  was  the 
difficulty  and  significant  expense  of  retro- 
fitting older  facilities  with  video  cameras. 
Of  the  state  prison  systems  studied,  only 
Arkansas  was  compliant  with  the  moni- 
toring technology  standard. 

More  surprising  than  the  failure  of 
many  sites  to  comply  with  the  expensive 
standards  was  their  failure  to  comply  with 
those  having  minimal  or  moderate  costs. 
For  example,  a mere  8%  of  the  sites  had 
a zero-tolerance  policy  for  sexual  abuse, 
only  22%  used  the  standards  for  hiring  and 
promotion  decisions,  just  31%  complied 
with  the  prisoner  education  standards, 
and  none  had  completed  an  audit  of  their 
own  compliance  with  the  standards  - pos- 
sibly because  standardized  audit  materials 
had  not  yet  been  made  available.  Only  33% 
of  the  sites  met  the  exhaustion  of  admin- 
istrative remedies  standard,  41%  met  the 
standard  to  give  specialized  training  to 
investigators,  and  59%  complied  with  the 
standard  for  protection  against  retaliation 
for  reporting  sexual  abuse. 

Compliance  rates  for  standards  with 
negligible  or  no  costs  were  higher,  ranging 
from  96%  compliance  with  the  prisoner 
reporting  standard  to  55%  compliance 
with  medical  and  mental  health  screening 
standards. 

The  estimated  cost  of  full  compli- 
ance with  the  PREA  standards  for  the  13 
state  prison  systems  audited  in  the  report 
ranged  from  $11 ,000  in  upfront  costs  and 
$433,000  in  annual  costs  in  Minnesota  to 
$628  million  in  upfront  costs  plus  $44  mil- 
lion in  annual  costs  in  New  York. 

The  estimated  costs  for  full  compli- 
ance in  other  state  prison  systems  included 
$286,000  upfront  and  $12.5  million  annu- 
ally in  Arkansas;  $8.8  million  upfront  plus 
$30.4  million  annually  in  California;  $3.5 
million  upfront  and  $2.9  million  annually 
in  Colorado;  $20  million  upfront  plus  $5.3 


million  annually  in  Indiana;  $4.3  million 
upfront  and  $710,000  annually  in  Mas- 
sachusetts; $3.2  million  upfront  plus  $63.9 
million  annually  in  Missouri;  $258,000 
upfront  and  $774,000  annually  in  Oregon; 
$803,000  upfront  plus  $265,000  annually 
in  Rhode  Island;  $4.3  million  upfront  and 
$3.3  million  annually  in  South  Carolina; 
$31  million  upfront  and  $16.5  million 
annually  in  Virginia;  and  $3.2  million 
upfront  plus  $12.3  million  annually  in 
Washington  State. 

However,  there  were  systemic  flaws 
in  the  methods  used  by  the  various 
sites  to  calculate  the  estimated  cost  of 
PREA  compliance.  For  example,  sites 
with  a large  number  of  facilities  tended 
to  estimate  greater  costs,  depending  on 
how  they  interpreted  “cost  effective”  and 
“appropriate”  requirements  for  monitor- 
ing technology.  The  sites  also  tended  to 
focus  on  the  cost  of  limiting  cross-gender 
searches  to  routine  pat  searches,  assuming 
that  the  guard  gender  ratio  would  have 
to  reflect  the  prisoner  gender  ratio  to  be 
compliant.  Since  this  would  mean  replac- 
ing many  female  guards  with  male  guards, 
it  would  be  very  expensive  and  potentially 
expose  agencies  to  gender  discrimination 
lawsuits.  However,  that  basic  premise  is 
false.  The  gender  ratio  of  guards  does  not 
have  to  match  the  prisoner  gender  ratio  in 
order  to  limit  cross-gender  searches.  The 
report  did  not  address  this  fact  or  point 
out  that  the  first  step  should  be  a study  to 
determine  when  and  where  searches  are 
effective  and  appropriate. 

A further  flaw  in  the  report  is  the 
failure  of  the  sites  to  take  into  account 
the  interdependent  nature  of  the  costs 
when  calculating  the  cost  of  implement- 
ing individual  standards.  For  instance,  if 
a prison  added  cameras  and  microphones 
to  comply  with  the  monitoring  technol- 
ogy standard,  it  might  be  able  to  reduce 
staffing  yet  still  be  compliant  with  the 
staffing  standard  because  the  newly-added 
electronic  monitoring  would  suffice.  Addi- 
tionally, since  Booz  Allen  Hamilton  relied 
on  the  sites’  self-reported  cost  projections 
and  methods  of  achieving  compliance, 
the  estimated  costs  may  have  been  exag- 
gerated compared  to  the  actual  costs  of 
implementing  the  standards. 

The  focus  of  the  report  was  solely 
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on  the  costs  for  individual  sites  to  imple- 
ment the  PREA  standards.  No  study 
was  made  of  the  savings  which  would 
result  from  the  prevention  of  prison  rape. 
Such  savings  include  reduced  litigation, 
grievance,  medical  treatment  and  mental 
health  costs,  plus  the  costs  of  prosecut- 
ing staff  who  engage  in  rape  and  sexual 
abuse.  The  value  of  general  benefits  to 
prisoners,  employees  and  society  in  the 
reduction  of  prison  rape  also  was  not  ad- 
dressed. Such  benefits  include  fewer  cases 
of  sexually-transmitted  diseases  (includ- 
ing HIV),  fewer  unwanted  pregnancies, 
a reduction  in  violence-related  injuries, 
improved  reintegration  of  released  prison- 
ers, and  improved  employee  and  prisoner 
well-being  and  morale. 

The  report  seemed  to  make  excuses 
for  the  sites  in  regard  to  their  lack  of 
compliance  with  some  of  the  standards. 
For  example,  when  noting  an  8%  compli- 
ance rate  with  a zero-tolerance  policy  for 
sexual  abuse,  the  report  stated  that  this 
was  because  few  agencies  had  designated 
on-site  PREA  coordinators.  However, 
establishing  such  a policy  does  not  depend 
on  coordinators  being  available.  Texas, 
one  of  the  largest  prison  systems  in  the 
nation  (which  was  conspicuous  in  its 
absence  from  the  report),  established  a 
zero-tolerance  policy  two  years  before 
PREA  was  enacted.  In  Texas,  PREA  coor- 
dinators have  other  assigned  duties,  often 
Security  Threat  Group  Sergeant.  Thus, 
establishing  an  on-site  PREA  coordinator 
does  not  require  an  additional  full-time 
staff  position. 

The  attitude  of  corrections  officials 
and  the  general  public  contributes  to  the 
failure  to  fully  implement  the  PREA  stan- 
dards. According  to  Robert  Weisburg,  a 
Professor  of  Law  at  Stanford  University, 
prison  rape  is  so  widely  accepted  in  our 
society  and  ingrained  in  popular  culture 
that  TV  shows,  movies,  newspapers, 
novels,  magazines  and  even  commercials 
treat  it  as  a normal  and  expected  part  of 
imprisonment. 

“So  accepted  is  [sexual]  assault  as  part 
of  prison  life  that  an  outsider  might  con- 
clude that  on  some  basic,  if  unarticulated 
level,  we  think  it  an  appropriate  element 
of  the  punishment  regimen,”  Weisburg 
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observed. 

Certainly,  some  corrections  agencies 
don’t  seem  very  interested  in  preventing 
prison  rape.  For  instance,  while  stating  it 
had  every  intention  of  complying  with  the 
PREA  standards  (and  complaining  that  it 
would  be  very  expensive),  the  New  Mexico 
Corrections  Department  made  a revealing 
comment:  “A  simple  cost-benefit  analysis 
showed  that  when  weighed  against  the 
twelve  million  dollar  cost  of  compliance, 
non-compliance  would  be  much  cheaper.” 
Implicit  in  this  statement  is  the  notion 
that  the  benefit  of  preventing  hundreds 
or  perhaps  thousands  of  prison  rapes  is 
valueless  - or  at  least  worth  much  less  than 
the  $ 12  million  cost  of  PREA  compliance. 
Similarly,  the  Alabama  Department  of 
Corrections  estimated  that  the  cost  of 
compliance  would  be  $58  million,  but 
that  such  costs  could  be  reduced  by  limit- 
ing the  definition  of  “prison  rape.”  Such 
attitudes  bode  ill  for  the  future  of  prison 
rape  prevention. 

“Despite  promises  (or  threats)  in 
[PREA]  to  take  prison  officials  or  state 
governments  to  task  for  failure  to  stop 
rape  and  assault,  the  real  cause  probably 
lies  in  a more  mundane  and  intractable 
reality:  Inmates  will  attack  inmates  if 
enough  of  them  live  in  sufficient  prox- 
imity, with  insufficient  security,  for  long 
enough  periods  of  time.  That  means  that 
while  Congress  funds  lots  of  studies,  we 
already  know  that  the  key  variables  are 
really  the  sheer  rates  of  incarceration  in 
the  United  States,  the  density  of  prison 
housing,  the  number  and  quality  of  staff, 
and  the  abandonment  of  any  meaningful 
attempts  at  rehabilitation.  If  it  is  honest, 
the  [NPREC]  will  suggest  what  we  already 
know  is  necessary:  that  we  lower  incarcer- 
ation rates,  reduce  the  prisoner-to-space 
ratio,  train  huge  numbers  of  new  guards  to 
protect  prisoners,  and  abandon  the  purely 
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retributive  and  incapacitative  function  of 
prisons.  But  there  is  no  political  will  for 
such  changes,  which  is  perhaps  why  we 
fund  studies  of  the  obvious  in  the  first 
place,”  Professor  Weisburg  stated. 

Although  he  failed  to  address  the 
issue  of  prisoners  who  are  raped  or  sexu- 
ally abused  by  staff,  Weisburg  is  certainly 
correct  in  his  assessment.  PREA  was  en- 
acted in  September  2003.  It  took  almost 
six  years  for  the  NPREC  to  issue  the 
proposed  standards.  A cost  analysis  study 
released  a year  later  is  unlikely  to  reveal 
anything  that  is  not  already  known  on 
how  to  eliminate  prison  rape,  and  merely 
serves  to  further  delay  actions  that  could 
actually  achieve  that  laudable  goal. 

The  DOJ’s  public  comment  period 
on  the  final  PREA  standards  that  are  be- 
ing promulgated  by  the  U.S.  Attorney’s 
Office  ended  on  April  4, 2011.  More  than 
1,300  public  comments  were  submit- 
ted, including  comments  by  the  Human 
Rights  Defense  Center,  PLN’s  parent 
organization. 

Just  Detention  International  (for- 
merly Stop  Prisoner  Rape)  is  coordinating 
the  Raising  the  Bar  Coalition,  which  ad- 
vocates for  swift  adoption  of  the  PREA 
standards.  Sadly,  while  the  U.S.  Attorney’s 
Office  drags  its  feet  - the  deadline  for  is- 
suing the  final  standards  came  and  went 
on  June  23,  2010  - prisoners  continue  to 
be  victims  of  rape  and  sexual  abuse.  [See, 
e.g.:  PLN,  June  2011,  p.40]. 

The  PREA  cost  impact  analysis  re- 
port is  available  online  on  PLN’s  website 
and  at:  www.ojp.usdoj.gov/programs/ 
pdfs/preacostimpactanalysis.pdf. 

Sources:  Prison  Rape  Elimination  Act 
( PREA ) Cost  Impact  Analysis  ( Booz  Al- 
len Hamilton  Final  Report,  June  18,  2010 ), 
www.  informant,  kalwnews.  org,  www.  rais- 
ingthebar coalition,  org 
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Pennsylvania  DOC  Agrees  to  Comply  with 
Clean  Air  Act  at  Four  Prisons 


A settlement  agreement  to  remedy 
violations  of  the  federal  Clean  Air 
Act  at  four  Pennsylvania  state  prisons 
was  announced  on  January  4,  2011.  The 
settlement  between  the  Pennsylvania 
Department  of  Corrections  (PDOC),  the 
U.S.  Environmental  Protection  Agency 
(EPA)  and  the  U.S.  Department  of  Jus- 
tice covers  violations  at  boiler  plants  that 
generate  power,  heat  and  hot  water  at  the 
facilities. 

The  settlement  agreement  involves 
State  Correctional  Institutions  at  Muncy, 
Rockview,  Huntingdon  and  Laurel  High- 
lands. The  remedial  actions  required  by 
the  settlement  are  graduated  to  allow  the 
PDOC  to  make  changes  at  one  prison  at 
a time. 

By  December  31,  2010,  the  PDOC 
was  to  “install  and  commence  continuous 
operations  for  a baghouse”  for  particulate 
matter  at  SCI  Rockview.  Like  the  other 
three  prisons,  Rockview  burns  coal  to 
operate  its  boiler  plants.  Three  of  the  fa- 
cilities burn  bituminous  coal;  Muncy  is  the 
only  prison  that  burns  anthracite  coal. 

A baghouse  is  “a  device  or  facility 
in  which  particulates  are  removed  from 
a stream  of  exhaust  gases  as  the  stream 
passes  through  various  fabric  bags  before 
the  stream  is  discharged  to  the  atmo- 
sphere." Rockview  may  not  operate  Units 
1 or  2 of  its  boiler  plant  absent  a baghouse. 
The  settlement  makes  no  mention  of  Unit 
4,  which  was  built  in  1966  with  its  own 
exhaust  stack.  The  other  three  units  share 
a stack;  Units  1 and  2 were  constructed  in 
1933  and  Unit  3 in  1950. 

The  requirements  at  Rockview  permit 
burning  only  bituminous  coal  and  set 
“specifications  for  fuel  physical  charac- 
teristics.” The  PDOC  must  collect  samples 
from  each  truckload  of  coal  received  at  the 
prison  and  have  it  tested  weekly.  Reports 
on  the  samples  must  be  sent  to  the  EPA 
and  the  Pennsylvania  Department  of 
Environmental  Protection. 

SCI  Muncy  runs  three  coal-burning 
units  (1,2  and  3).  The  settlement  required 
those  units  to  cease  operation  by  March 
31,  2009.  At  that  time,  the  prison  began 
operating  Unit  4,  which  burns  gas  and 
oil.  Units  1 and  2 may  be  operated,  but 
only  one  at  a time,  in  standby  mode  on 
an  emergency  basis  in  the  event  of  a mal- 
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function.  Unit  3 may  not  be  operated  in 
“any  capacity”  without  required  permits 
and  the  installation  of  emission  control 
technologies. 

SCI  Laurel  Highlands  must  cease 
operation  of  its  three  existing  coal-fired 
units,  remove  those  units,  and  surrender 
the  permits  for  the  three  units  no  later 
than  June  30, 20 1 1 . By  that  date  the  facil- 
ity is  to  install  and  commence  operation 
of  three  units  that  burn  natural  gas  or 
landfill  gas. 

Finally,  SCI  Huntingdon  must  cease 
burning  coal  at  its  four  units  no  later  than 
June  30, 2012.  The  PDOC  can  “not  restart 
these  coal-fired  units  without  prior  writ- 
ten approval  from  EPA,  which  shall  be 
within  EPA’s  sole  discretion.”  The  PDOC 
has  three  options  to  operate  the  boiler 
plant  at  Huntingdon. 

First,  it  may  continue  burning  coal  at 
the  four  units  “after  the  installation  of  an 
electrostatic  precipitator  or  a baghouse.” 
Another  option  is  to  convert  the  units  to 
“natural  gas-fired  units”  while  “burning 
solely  natural  gas”  rather  than  coal  or 
fuel  oil.  The  last  option  is  to  “remove  and 


The  Great  Recession  has  put  millions 
of  Americans  out  of  work,  which 
has  caused  more  people  than  usual  to 
become  delinquent  on  their  child  sup- 
port obligations  and  other  debts.  Many 
courts,  especially  those  in  Georgia  and 
South  Carolina,  have  reacted  to  child 
support  delinquencies  by  finding  parents 
in  arrears  to  be  in  contempt,  which  creates 
debtor’s  prisons  when  those  who  can’t  pay 
are  incarcerated. 

The  issue  of  child  support  payments 
and  assuring  that  children  are  properly 
cared  for  is  rife  with  complexities.  “There 
are  a lot  of  kids  out  there  with  parents  who 
just  don’t  pay,  and  for  every  dollar  they’re 
not  paying  someone  else  has  to  pay,” 
noted  Leah  Ward  Sears,  former  Chief  Jus- 
tice of  the  Georgia  Supreme  Court.  “Too 
often  it’s  the  taxpayers.  They’re  taxing  the 
court  systems  that  have  to  process  them 


permanently  retire”  the  units  and  replace 
them  with  approved  units. 

The  settlement  establishes  require- 
ments “for  conducting  stack  tests  to 
measure  [particulate  matter]  emissions  and 
visible  emission  opacity”  at  the  prisons’ 
boiler  plants.  It  also  imposes  a $300,000 
civil  penalty  against  the  PDOC,  which 
must  submit  semi-annual  progress  reports 
to  the  EPA.  Finally,  the  settlement  has 
stipulated  penalties  that  range  from  $750 
to  $20,000  per  day  for  violations  of  the 
terms  of  the  agreement. 

“Today’s  settlement  will  improve  the 
air  quality  in  four  Pennsylvania  com- 
munities,” said  Shawn  M.  Garvin,  EPA 
Mid-Atlantic  Regional  Administrator. 
“It’s  important  that  all  sources  of  air 
emissions,  including  prisons,  comply  with 
environment  regulations  to  ensure  that 
the  standards  are  met  in  nearby  com- 
munities.” 

The  district  court  approved  the  con- 
sent decree  on  March  10, 2011.  See;  United 
States  v.  Commonwealth  of  Pennsylvania, 
U.S.D.C.  (M.D.  Penn.),  Case  No.  4:10-cv- 
02672-CCC.  FI 


and  taxing  the  jails  that  have  to  house 
them.  They  tax  the  welfare  rolls.  It  also 
forces  extended  families  - grandmothers 
and  grandfathers  - to  pay.” 

In  Georgia,  when  people  are  found  in 
contempt  for  failure  to  pay  court-ordered 
child  support,  the  court  sets  a “purge”  fee 
that  the  parent  can  pay  to  avoid  jail  time. 
In  some  cases  that  policy  is  successful. 

“We’ve  seen  some  who’ve  been  jailed 
come  up  with  $15,000  to  $20,000  in  a 
couple  of  days,”  said  Sheriff  Butch  Con- 
way of  Gwinnett  County,  Georgia.  “Some 
will  languish  for  months  and  not  be  able 
to  come  up  with  $100  or  $200.  Some  can’t 
pay  it,  but,  sadly,  I think  some  do  have  the 
money  but  just  don’t  want  to  pay.” 

However,  it’s  the  people  who  simply 
can’t  pay  that  puts  the  whole  policy  in  ques- 
tion. “We  don’t  believe  in  debtor’s  prisons 
in  this  country,  and  that’s  what  we’re  doing 
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here  in  some  cases,”  said  Sears. 

The  case  of  Randy  Miller,  39,  a vet- 
eran, exemplifies  that  situation.  Miller, 
who  provided  a statement  to  the  Atlanta 
Journal-Constitution,  was  in  the  Floyd 
County  Jail  at  the  time  due  to  his  inability 
to  pay  a $3,000  purge  fee. 

In  2009,  Miller  lost  his  job  as  a service 
technician  for  AT&T.  While  his  income 
disappeared,  his  court-ordered  $452 
monthly  child  support  payments  for  his 
16-year-old  daughter  continued  to  pile  up. 
Court  records  show  that  his  house  went 
into  foreclosure  and  he  had  only  30  cents 
left  in  the  bank. 

Yet  in  November  2010,  he  was  sent 
to  jail  for  four  months  for  failure  to  pay 
$4,000  in  child  support.  The  bill  continued 
to  grow  while  he  was  incarcerated.  “My 
biggest  concern  right  now  is  finding  some 
work,”  Miller  stated. 

According  to  records  from  Gwinnett 
County,  over  the  past  decade  3,612  people 
were  jailed  for  failure  to  pay  child  support, 
with  each  serving  an  average  of  127  days. 
An  Open  Records  Act  request  submitted 
to  Georgia  sheriffs  by  the  Southern  Center 
for  Human  Rights  (SCHR)  resulted  in 
135  responses  from  the  state’s  150  coun- 
ties, which  revealed  that  526  parents  were 
jailed  statewide  for  failing  to  pay  child 
support. 

“The  people  we  see  in  jail  are  not 
wealthy  ‘deadbeat’  dads,”  said  Sarah 
Geraghty  with  the  SCHR.  “They  are  often 
working  people  who  have  lost  jobs  and 
become  indigent.” 

Sometimes,  the  person  jailed  for  fail- 
ure to  pay  child  support  is  not  even  the 
child’s  parent.  That  was  the  situation  with 


Frank  Hatley,  who  spent  more  than  a year 
behind  bars  for  not  having  the  money  to 
pay  court-ordered  child  support.  He  was 
sent  to  jail  even  though  both  the  judge 
and  state  attorney  knew  Hatley  was  not 
the  child’s  father.  Geraghly  said  Hatley 
should  have  been  provided  counsel  at  his 
contempt  hearing. 

Whether  or  not  parents  facing  con- 
tempt proceedings  are  entitled  to  counsel 
was  the  subject  of  a case  argued  before 
the  U.S.  Supreme  Court  on  March  23, 
2011.  That  case  was  brought  on  behalf 
of  Michael  Turner,  who  spent  over  a year 
in  jail  after  being  found  in  contempt  for 
not  paying  $5,700  in  child  support  for  his 
daughter.  During  the  contempt  hearing 
he  informed  the  court  he  was  addicted  to 
drugs  and  had  gotten  clean,  but  once  he 
found  a job  he  broke  his  back.  The  court 
held  people  imprisoned  for  not  paying 


Former  Sacramento  County  Sheriff’s 
Deputy  Chu  Vue,  45,  was  sentenced 
on  November  30,  2010  to  life  in  prison 
without  the  possibility  of  parole  for  his  role 
in  the  October  2008  murder  of  39-year-old 
California  state  prison  guard  Steve  Lo. 

The  evidence  at  trial  revealed  that  Lo 
had  been  involved  in  an  extramarital  affair 
with  Chu’s  wife,  Chia,  a medical  techni- 
cal assistant  who  worked  with  Lo  at  the 
California  Medical  Facility  in  Vacaville. 
Vue  discovered  the  affair,  then  arranged 
for  his  younger  brothers,  Gary  and  Chong 


court-ordered  child  support  are  not  en- 
titled to  government-appointed  counsel 
to  contest  or  defend  the  charges.  We  will 
report  the  decision  in  greater  detail  in  an 
upcoming  issue  of  PLN.  In  May  2011, 
PLN  published  three  articles  detailing 
similar  situations  in  Texas,  Minnesota 
and  other  states  where  debtors  are  jailed 
for  failure  to  pay  court  fees  or  child  sup- 
port obligations.  [See:  PLN,  May  2011, 
pp.21,26,  40], 

It  appears  that  in  conjunction  with 
the  ongoing  economic  problems  in  the 
U.S.,  the  return  of  debtor’s  prisons  is  a 
growing  trend.  It  is  also  a critical  means  of 
oppressing  poor  people  and  bringing  them 
within  the  control  of  the  modern  Ameri- 
can police  state  regardless  of  whether  or 
not  they  commit  crimes. 

Source:  Atlanta  Journal-Constitution 


Vue,  to  murder  Lo. 

Vue,  who  also  received  a three-year 
sentence  for  hiding  his  brothers  after 
they  shot  Lo  to  death,  has  maintained 
his  innocence.  His  conviction  is  presently 
on  appeal. 

Sacramento  Superior  Court  Judge 
Steve  White,  who  sentenced  Vue,  de- 
scribed the  case  as  “a  tragedy  bracketed 
by  betrayals.” 

Sources:  Sacramento  Bee,  www.privateof- 
ficernews.  wordpress.  com 
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$16  Million  Federal  Jury  Award  in  Texas  Jail  Beating  Suit 


On  January  12,  2011,  a federal  jury  in 
Beaumont,  Texas  found  in  favor  of 
a former  Jefferson  County  prisoner  who 
was  beaten  by  jail  employees  during  the 
intake  process.  The  jury  awarded  over  $16 
million  in  damages. 

Joseph  Christopher  Roberts  was  ar- 
rested in  April  2007  for  making  an  illegal 
U-turn  and  having  outstanding  traffic  war- 
rants. He  was  transported  to  the  Jefferson 
County  jail  without  incident.  However, 
as  Roberts  was  being  processed  into  the 
facility,  jail  officer  Rodney  George  Cole  II 
punched  him  in  the  face  several  times  and 
slammed  his  head  into  the  booking  counter, 
apparently  without  provocation.  The  attack 
was  captured  on  the  jail’s  video  system  and 
caused  injuries  severe  enough  to  require 
stitches.  It  was  witnessed  by  several  other 
jail  employees,  who  neither  intervened  nor 
seemed  disturbed  by  the  incident. 

Roberts  was  placed  in  a holding  cell 
and  received  no  medical  attention  despite 
bleeding  profusely  from  the  mouth.  Later, 
he  was  removed  from  the  cell  in  handcuffs 
to  be  photographed  and  fingerprinted. 
During  that  process,  unaware  of  the  jail’s 
video  cameras,  Roberts  spat  blood  onto 
the  booking  forms  to  create  evidence  that 
he  had  been  injured  and  was  bleeding. 

Seeing  this,  jail  officer  Johnny  Lynn 
Vickery,  Jr.  threw  Roberts,  who  was  still 
handcuffed,  against  a wall.  Vickery  then 
took  the  bloody  document  and  ground 
it  into  Roberts’  hair.  Again,  several  em- 
ployees witnessed  the  assault,  which  was 
captured  on  the  jail’s  video  system,  but 
failed  to  intervene.  Instead,  they  “high- 
fived”  each  other  in  apparent  celebration  of 
the  incident.  [See:  PLN,  Oct.  2009,  p.l]. 

Roberts  hied  a civil  rights  suit  in  U.S. 
District  Court  pursuant  to  42  U.S.C.  § 
1983,  alleging  that  the  assaults  constituted 
excessive  force  and,  combined  with  the 
failure  to  provide  medical  attention,  vio- 
lated his  Fourth,  Eighth  and  Fourteenth 
Amendment  rights  and  constituted  a state 
tort.  He  also  alleged  that  Jefferson  County 
had  a policy  and  procedure  of  using  ex- 
cessive force  and  had  failed  to  adequately 
train  and  supervise  its  jail  employees. 

Criminal  charges  were  filed  against 
Cole  and  Vickery,  who  both  resigned  after 
they  were  convicted  of  misdemeanor  official 
oppression  in  2008.  Vickery  was  ordered  to 
pay  a $4,000  fine,  while  Cole  received  a year 
on  probation  and  a $4,000  fine. 

July  2011 


by  Matt  Clarke 

The  court  dismissed  Jefferson  County 
from  Roberts’  lawsuit,  Ending  that  he  had 
failed  to  prove  the  policy  and  practice 
issues  or  failure  to  adequately  train  and 
supervise  claims.  When  the  case  went  to 
trial,  Cole  represented  himself  and  refused 
to  testify  or  otherwise  explain  why  he  had 
attacked  Roberts. 

The  jury  issued  a verdict  against  Cole 
and  Vickery  after  deliberating  for  only  six 
hours.  Roberts  was  awarded  $567.91  against 
Cole  for  physical  injury  and  medical  treat- 
ment. The  other  damages,  awarded  against 
both  Cole  and  Vickery,  included  $101.25 
each  for  lost  earnings,  $25,000  each  for  phys- 
ical and  emotional  pain  and  mental  anguish, 
and  $8  million  each  in  punitive  damages. 
The  total  award  was  $16,050,770.41. 


In  a January  13, 201 1 ruling,  the  Eleventh 
Circuit  Court  of  Appeals  upheld  the 
criminal  convictions  of  Florida  pre-trial 
release  officer  Shynita  Townsend  for  taking 
bribes  to  allow  a releasee  greater  freedom. 

The  appellate  court’s  decision  affirmed 
Townsend’s  convictions  for  knowingly 
and  corruptly  accepting  a thing  of  value 
(jewelry  and  cash)  as  an  agent  of  a local 
government;  acting  as  an  accessory  after 
the  fact,  knowing  that  a crime  against  the 
United  States  had  been  committed;  and 
two  charges  of  obstruction  of  justice. 

Following  her  convictions,  Townsend, 
a Miami-Dade  County  corrections  of- 
ficer, was  sentenced  to  concurrent  federal 
prison  terms  of  45  months  on  each  count, 
plus  two  years  supervised  release  and  a 
$400  special  assessment. 

Townsend  had  been  assigned  to  su- 
pervise the  pre-trial  release  of  Humberto 
Febles,  who  was  arrested  on  multiple  state 
charges  that  included  cocaine  trafficking 
and  aggravated  assault  with  a deadly 
weapon.  He  was  released  on  June  6, 2003 
after  posting  a $500,000  bond.  As  a con- 
dition of  his  release,  Febles  was  not  to 
leave  his  residence  for  any  reason  and  was 
required  to  wear  a radio-frequency  ankle 
bracelet  to  ensure  compliance. 

Permission  was  granted  by  the  state 
court  for  Febles  to  work  at  a nursery  from 
8:00  a.m.  to  4:00  p.m.,  plus  15  minutes  on 
both  ends  for  travel  time.  Febles,  however, 


Following  the  verdict,  Roberts  stated, 
“What’s  ironic  is  I have  yet  to  receive  an 
apology  from  either  one  [of  the  guards].” 
He  added,  “my  goal  is  to  ensure  that  no 
one  else  has  to  suffer  the  same  pain  and 
humiliation  that  I went  through.” 

Roberts  was  represented  by  Houston 
attorney  Robert  Luke,  who  has  since  ap- 
pealed the  dismissal  of  Jefferson  County 
from  the  suit.  Without  Jefferson  County 
as  a defendant  in  the  case,  it  is  question- 
able whether  Roberts  will  be  able  to  collect 
the  bulk  of  the  jury  award.  See:  Roberts 
v.  Cole,  U.S.D.C.  (E.D.  Tex.),  Case  No. 
L08-cv-00406-MAC.Pl 

Additional  sources:  www.kfdm.com,  www. 
cbsl  9.  tv,  www.  khou.  com 


never  actually  showed  up  for  work.  Instead, 
he  was  “running  a booming  business” 
which  included  “tending  to  his  several 
marijuana  grow  houses.”  Townsend  never 
verified  that  Febles  was  attending  his  nurs- 
ery job,  nor  did  she  do  anything  about  his 
failure  to  submit  proper  documentation. 

When  Febles  needed  more  time  away 
from  his  house,  he  gave  Townsend  a pair  of 
$280  diamond  earrings.  After  that,  accord- 
ing to  Febles’  self-described  right-hand  man, 
Ramon  Hernandez,  Townsend  allowed  Fe- 
bles to  “go  wherever  he  wanted.  ” Townsend 
helped  to  cover-up  Febles’  excursions  by  let- 
ting him  remove  the  ankle  bracelet  and  then 
put  it  back  on.  She  also  made  entries  in  a log 
hie  that  his  trips  away  from  home  were  the 
result  of  “power  failures]”  or  for  otherwise 
excused  or  authorized  reasons. 

When  Febles  was  arrested  at  an  out- 
of-town  tire  shop  and  charged  with  felony 
possession  of  a concealed  weapon,  Townsend 
helped  him  get  out  of  jail  the  same  day  upon 
accepting  a $5,000  cash  bribe,  which  was 
delivered  in  a McDonald’s  bag  with  a side 
of  fries.  She  then  dictated  a letter  from  his 
nursery  job  to  make  it  appear  that  he  had 
permission  to  be  at  the  tire  store. 

Febles,  however,  had  been  under 
surveillance,  as  were  his  grow  houses. 
When  law  enforcement  agents  contacted 
Townsend  about  Febles’  schedule  and 
whereabouts,  she  called  Febles  to  alert  him. 
She  also  called  him  right  before  drug  agents 
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were  going  to  execute  a search  warrant.  He 
left  town  and  stayed  on  the  run  from  Sep- 
tember 1 , 2004  until  he  was  killed  in  Mexico 
during  a drug  deal  in  February  2008.  When 
Febles  became  a fugitive,  Townsend  altered 
and  hid  his  pre-release  hie. 

On  appeal,  the  Eleventh  Circuit  found 
that  Febles’  bribes  amounted  to  a thing  of 
value  of  “$5,000  or  more,”  as  required  by 
the  criminal  statute.  The  appellate  court 
also  held  that  “intangibles,  such  as  free- 
dom from  jail  and  greater  freedom  while 
on  pretrial  release,  are  things  of  value” 
under  18  U.S.C.  § 666  (a)(1)(B).  Further, 
the  Court  of  Appeals  determined  that  “the 
value  of  an  intangible  in  the  black  market 
of  corruption  is  set  at  the  monetary  value 
of  what  a willing  bribe-giver  gives  and  what 
a willing  bribe-taker  takes  in  exchange  for 
the  intangible.”  The  value  of  Townsend’s 
intervention  to  help  Febles  maintain  his 
freedom  was  $5,280,  the  Eleventh  Circuit 
found,  which  met  statutory  requirements. 

Townsend’s  conviction  for  acting  as 
an  accessory  was  upheld  because  there 
was  evidence  that  she  helped  Febles  avoid 
apprehension  by  alerting  him  of  the 
impending  search  warrant.  She  had  also 
obstructed  justice  by  altering,  destroying, 
mutilating  or  concealing  his  pre-release 


hie.  The  second  obstruction  charge  was 
upheld  based  on  evidence  that  Townsend 
had  warned  Febles  of  the  search  warrant 
that  was  about  to  be  executed. 


Pending  an  investigation  into  an  alleged 
use  of  excessive  force  involving  a female 
detainee,  the  warden  and  seven  guards  at 
the  Baltimore  Central  Booking  and  Intake 
Center  (BCBIC)  have  been  suspended. 

The  detainee,  a 26-year-old  woman  who 
faced  minor  charges,  was  taken  to  a local 
hospital  with  non-life  threatening  injuries  fol- 
lowing the  January  8, 201 1 incident.  BCBIC 
warden  Naomi  Williams,  a major  and  six 
guards  were  placed  on  administrative  leave 
while  the  Internal  Investigative  Unit  of  the 
Department  of  Public  Safety  and  Correc- 
tional Services  conducts  an  investigation. 

Williams  has  worked  at  the  Baltimore  City 
Jail  since  1978  and  became  BCBIC’s  warden  in 
2008.  Assistant  warden  Carolyn  Scruggs  will 
serve  as  acting  warden  during  the  investigation. 

In  other  recent  news  at  the  jail,  Benjamin 
F.  Brown,  60,  deputy  commissioner  of  the 
pretrial  division,  was  fired  in  August  2010 


Her  convictions  and  sentences  were 
accordingly  affirmed.  See:  United  States  v. 
Townsend,  630  F.3d  1003  (11th  Cir.  2011), 
cert,  denied. 


and  later  pleaded  guilty  to  stealing  money 
from  arrestees  that  was  contaminated  with 
bodily  fluids.  Rather  than  follow  the  proper 
procedure  of  logging  the  money,  placing  it 
in  a marked  bag  and  storing  it  in  a secure 
location,  Brown  took  the  cash  and  buried 
most  of  it  in  a junkyard. 

Although  Brown  denied  that  he  stole 
the  money  for  personal  gain,  prosecutors 
said  he  “admitted  that  on  several  occa- 
sions he  took  some  of  the  cash  for  his  own 
personal  use,”  and  had  shifted  funds  among 
several  accounts  in  an  apparent  attempt 
to  cover  up  his  actions.  Brown  improperly 
disposed  of  approximately  $12,500. 

In  October  2010  he  received  a six- 
month  suspended  sentence,  two  years’ 
probation  and  was  ordered  to  perform  300 
hours  of  community  service.  SI 

Source:  Baltimore  Sun 


Baltimore  Jail’s  Warden,  Seven  Guards 
Suspended  Pending  Excessive  Force  Investigation 
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Power  of  Attorney  and  pay  for  a Client  Account  Package  which  is  a minimum  of  $4  per 
month.  What  you  get  is  unlimited  access  to  the  most  dynamic  service  ever  offered  to  prisoners. 


Bringing  The  World 


'o  Your  Fingertips 


Most  requested  services 


Money  Orders  CDs  & Money  Markets  Internet  Research  Email  Monitoring 
People  Locator  Western  Union  Parole  Preparation  Virtual  Office 

Gift  cards  Social  Networks  Stamp  Exchange  Travel  Arrangements 

Internet  Purchases:  Books,  Flowers,  Lingerie,  Toys,  Athletic  Gear,  Gifts  etc... 

Term  Life  Insurance  Credit  Cards  Mailing  Addresses  Resume  & Logo  Creation 
Advertising  Cell  Phone  contracts  Credit  Development  Business  Development 

* Self  directed  services  * 


Your  obligations  as  a client 

This  is  your  professional  service,  we  expect  all 
communication  to  be  courteous,  brief  and  focused  on 
the  issue.  Prisoner  Assistant  charges  fees  based  on  the 
time  involved  and  the  skill  level  required,  Our 
minimum  billing  rate  is  $.40  per  minute  or  $24  an 
hour.  If  we  are  working  on  your  file  for  any  reason,  if 
you  call  us  or  email  us,  expect  to  be  billed. 

You  will  be  required  to  maintain  a $100  balance  at  all 
times,  you  will  be  required  to  sign  up  for  a Client 
Account  Package  which  will  cost  a minimum  fee  of  $4 
per  month  for  basic  clients.  This  means  a minimum  fee 
of  $48  per  year,  just  to  maintain  the  account.  After 
considering  the  benefits  if  you  think  this  fee  is  exces- 
sive, this  is  not  the  service  for  you. 

What  to  expect  from  Prisoner  Assistant 

Prisoner  Assistant  has  designed  the  only  financial 
concierge  service  available  to  prisoners.  We  provide 
professional  services  for  our  clients.  These  services  are 
only  limited  by  your  imagination.  Our  slogan  is  “if  it 
can  be  done,  we  will  do  it  ” and  we  mean  just  that.  We 
spend  a great  deal  of  time  setting  up  your  file 
physically  and  electronically,  considering  how  the  use 
of  your  personal  information  will  appear  to  the  world. 
We  create  a presence  for  you  that  exists  outside  of  your 
prison  cell.  We  bring  the  world  to  your  finger  tips. 
That  is  our  real  commitment  to  each  client.  We  will 
provide  you  with  an  account  statement  and  a 
newsletter  announcing  updates  and  new  services  for 
our  clients  each  month. 

The  banks  have  fully  merged  and  we 
have  updated  our  procedures. 
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Seventh  Circuit  Finds  Appeal  is  Timely  Despite  E-Filing  Error 


On  May  3,  2010,  the  Seventh  Circuit 
Court  of  Appeals  held  that  a Wis- 
consin prisoner’s  appeal  was  timely  even 
though  it  was  filed  past  the  deadline  due 
to  an  electronic  filing  error. 

Scot  Vince,  a longtime  informant  for 
Rock  County,  Wisconsin  law  enforcement 
agencies,  was  assaulted  by  another  prisoner 
while  held  at  the  Rock  County  Jail.  Vince 
subsequently  filed  a federal  civil  rights 
lawsuit  claiming  he  should  not  have  been 
placed  in  the  jail’s  general  population.  The 
U.S.  District  Court  for  the  Western  District 
of  Wisconsin  granted  summary  judgment 
to  the  defendants  on  February  10,  2010. 

On  March  12,  2010  - the  last  day  of 
the  30-day  time  limit  - Vince’s  attorney 
filed  a notice  of  appeal  using  the  court’s 
mandatory  e-filing  system.  FLowever,  his 
attorney  used  the  wrong  event  code.  The 
court  clerk  notified  the  attorney  about  the 
error,  who  filed  a corrected  notice  of  ap- 
peal six  days  later  on  March  18,  2010. 

The  delay  caused  the  Seventh  Circuit’s 
staff  to  question  the  timeliness  of  Vince’s 
appeal.  Citing  previous  case  law,  the  appel- 
late court  ruled  that  the  failure  of  Vince’s 
attorney  to  transmit  the  notice  of  appeal 
without  the  proper  event  code  was  “an  er- 
ror of  form”;  therefore,  Vince’s  appeal  was 
considered  timely  despite  the  tardy  filing. 

Even  so,  the  Court  of  Appeals  ad- 
monished attorneys  to  be  careful  when 
electronically  filing  pleadings  and  to  learn 
the  proper  procedures  for  e-filing.  Quoting 
an  old  adage,  the  Seventh  Circuit  remarked 
that  “‘a  computer  lets  you  make  mistakes 
faster  than  any  invention  in  human  history 
- with  the  possible  exceptions  of  handguns 
and  tequila.’”  See:  Vince  v.  Rock  County , 
604  F.3d  391  (7th  Cir.  2010). 

On  the  merits  of  the  appeal,  on  No- 
vember 18,  2010  the  Seventh  Circuit  held 
the  district  court  had  properly  determined 
that  Vince  had  sued  the  wrong  parties.  In- 
stead of  suing  the  jail  staff,  “he  sued  Tom 
Niman,  an  investigator  for  a local  prosecu- 
tor’s office,  and  Lorenzo  Ffenderson,  the 
police  officer  who  arrested  him  - plus  Rock 
County  (which  employed  Niman)  and 
the  City  of  Beloit  (which  employed  Hen- 
derson). Neither  Niman  nor  Henderson 
decided  to  put  Vince  in  the  general  popula- 
tion rather  than  administrative  segregation; 
neither  Niman  nor  Henderson  knew  that 
any  other  inmate  had  threatened  Vince.” 

As  for  the  city  and  county,  “they  are 
responsible  for  their  own  policies,  but  not 
vicariously  liable  for  the  guards’  conduct. 
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See  Monell  v.  New  York  Citv  Department 
of  Social  Services,  436  U.S.’658,  98  S.Ct. 
2018,56  L.Ed.2d  611  (1978).” 

F urther,  “Vince  has  not  cited  any  judicial 
decision  supporting  the  proposition  that  local 
governments  are  constitutionally  obliged  to 
credit  every  incoming  prisoner’s  unsupported 
claim  to  be  at  risk  as  an  informant,  and  to 


The  Fifth  Circuit  Court  of  Appeals 
held  that  it  was  inappropriate  to  grant 
summary  judgment  against  a prisoner 
who  was  assaulted  by  gang  members  after 
he  had  warned  prison  officials  of  the  dan- 
ger of  being  attacked.  Following  remand, 
however,  the  district  court  entered  judg- 
ment in  favor  of  the  defendants. 

Edward  Dwayne  Ashford,  a fed- 
eral prisoner,  was  incarcerated  at  a 
medium-security  facility  when  he  com- 
mitted a disciplinary  infraction  and 
learned  he  would  soon  be  transferred 
to  a maximum-security  prison.  While 
previously  incarcerated  in  the  District  of 
Columbia,  Ashford  had  several  confronta- 
tions with  another  prisoner  named  Kevin 
Smith.  Smith  and  members  of  his  gang 
had  assaulted  Ashford,  and  D.C.  prison 
officials  issued  separation  orders  to  keep 
Ashford  and  Smith  from  being  housed  in 
the  same  prison  population. 

Before  his  transfer,  Ashford  told  the 
warden  of  the  medium-security  prison 
about  his  history  with  Smith.  The  warden 
told  him  to  contact  other  prison  officials. 
Ashford  wrote  to  the  other  officials  and 
explained  the  problem,  and  the  warden 
assured  him  that  his  concerns  would  be 
investigated  and  addressed  before  his 
transfer.  Unfortunately  they  were  not. 

Upon  his  arrival  at  the  maximum- 
security  prison,  Ashford  was  interviewed 
by  Lt.  Russell  Haas.  Ashford  alleged  that 
he  asked  whether  Kevin  Smith  was  incar- 
cerated at  the  facility  and  explained  the 
relevant  history  to  Haas.  Ashford  claimed 
that  Lt.  Haas  told  him,  incorrectly,  that 
Smith  wasn’t  housed  at  the  prison. 

Ashford  was  placed  in  general  popu- 
lation. Two  days  later,  he  was  stabbed  13 
times  by  another  prisoner  who  said  he  had 
been  sent  by  Smith.  Ashford  suffered  seri- 
ous permanent  injuries  from  the  attack, 


provide  a foolproof  system  of  protecting  each 
inmate  from  others  who  may  have  learned 
that  a newcomer’s  loyalties  are  not  entirely 
with  the  criminals,”  the  Court  of  Appeals 
wrote.  Accordingly,  the  district  court’s  sum- 
mary judgment  order  was  affirmed.  See: 
Vince  v.  Rock  County,  410  Fed.Appx.  970 
(7th  Cir.  2010)  (unpublished). 


including  wounds  “to  his  back,  head,  in- 
ner left  ear  canal,  and  upper  torso.” 

Ashford  filed  a negligence  suit  against 
various  prison  officials  under  the  Federal 
Tort  Claims  Act  (FTC A).  At  a Flowers 
hearing  [Flowers  v.  Phelps,  956  F.2d  488 
(5th  Cir.  1992),  modified  in  part  on  other 
grounds,  964  F.2d  400  (5th  Cir.  1992)],  a 
prison  official  testified  that  had  Ashford 
mentioned  Smith  as  a “security  threat” 
at  intake,  he  would  have  been  placed  in 
administrative  segregation  while  the  threat 
was  investigated.  Lt.  Haas  denied  that 
Ashford  had  told  him  about  Smith  being 
a threat,  but  admitted  that  had  he  been  so 
informed,  he  would  have  no  choice  but  to 
put  Ashford  in  segregation. 

The  defendants  moved  for  summary 
judgment,  claiming  that  Ashford  could  not 
sue  them  because  the  action  complained 
of  involved  the  discretionary  decision  of  a 
prison  official.  The  district  court  granted 
summary  judgment  against  Ashford  on  the 
basis  of  the  discretionary-function  excep- 
tion to  FTCA  claims,  and  he  appealed. 

On  December  19,  2007,  the  Fifth 
Circuit  held  that  to  obtain  summary  judg- 
ment based  on  the  discretionary-function 
exception,  the  defendants  had  to  prove 
the  challenged  act  involved  an  element  of 
judgment  and  that  the  judgment  was  of 
the  type  that  the  exception  was  intended 
to  shield.  Because  a prison  official  and 
Lt.  Haas  had  testified  that  policy  would 
have  left  no  choice  but  to  place  Ashford  in 
administrative  segregation  had  Hass  been 
informed  of  the  security  threat  posed  by 
Smith,  the  defendants  had  failed  to  prove 
that  an  element  of  judgment  was  involved. 
Therefore,  summary  judgment  under  the 
discretionary-function  exception  was 
inappropriate. 

Although  Lt.  Haas  denied  having 
been  informed  about  Smith,  Ashford  testi- 
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fied  that  he  had  told  Haas  that  Smith  was 
a threat.  This  created  a factual  dispute, 
and  such  a factual  dispute  cannot  form 
the  basis  of  summary  judgment.  There- 
fore, the  grant  of  summary  judgment  to 
the  defendants  was  reversed  and  the  case 
returned  to  the  district  court  for  further 
proceedings.  See:  Ashford  v.  United  States, 
511  F.3d  501  (5th  Cir.  2007). 

Following  remand  there  was  a lengthy 
lapse  in  the  case  before  any  further  ac- 


tion was  taken.  The  district  court  denied 
Ashford’s  motion  to  appoint  counsel,  then 
entered  judgment  for  the  defendants  on 
August  9,  2010.  The  court  found  “that 
the  Bureau  of  Prisons  and  its  employees 
exercised  ordinary  diligence  to  protect 
inmates  from  harm,”  as  the  evidence  did 
not  show  that  Ashford  had  discussed 
his  security  concerns  with  staff  upon  his 
arrival  at  the  maximum-security  prison, 
despite  his  testimony  to  the  contrary. 


Further,  there  were  no  records  from  D.C. 
prison  officials  in  Ashford’s  file  indicat- 
ing that  Smith  was  a known  threat.  As  a 
result,  the  district  court  concluded  “that 
the  Bureau  of  Prisons  and  its  employees 
were  not  negligent.” 

Ashford  has  appealed  the  judgment; 
his  appeal  remains  pending  before  the 
Fifth  Circuit.  See:  Ashford  v.  United 
States,  U.S.D.C.  (E.D.  Tex.),  Case  No. 
l:02-cv-00598-ESH.  P 


New  York:  Double  Jeopardy  Prohibits  Imposition  of  Post-release 
Supervision  Once  Defendant  is  Released  from  Custody 


In  a 5-2  decision  on  February  23,  2010, 
New  York’s  Court  of  Appeals,  the 
state’s  highest  court,  ruled  that  the  double 
jeopardy  clause  of  the  U.S.  Constitution 
prohibits  the  resentencing  of  a defendant 
to  correct  an  illegal  sentence  once  the 
defendant  has  been  released  from  custody 
following  completion  of  his  or  her  judi- 
cially-imposed term  of  imprisonment. 

Over  the  objections  of  two  dissenting 
justices,  the  Court  of  Appeals  majority 
held  that  once  freed  from  confinement,  a 
defendant  has  a “legitimate  expectation  of 
finality”  in  the  sentence  originally  issued 
by  the  trial  court  and,  so  long  as  the  time 
to  appeal  the  sentence  has  expired  (or  the 
appeal  has  been  finally  determined),  “the 
sentence,  although  illegal  under  [New 
York’s]  Penal  law,  is  final  and  the  Double 
Jeopardy  Clause  prevents  a court  from 
modifying  the  sentence  to  include  a period 
of  post-release  supervision.” 

When  the  New  York  legislature  ad- 
opted Jenna’ s Law  in  1998,  it  instituted 


determinate  terms  of  incarceration  for 
certain  felony  offenses,  replacing  parole 
in  those  cases  with  a mandatory  period  of 
post-release  supervision  (PRS).  The  Court 
of  Appeals  subsequently  held  that  a defen- 
dant had  to  be  informed,  before  pleading 
guilty,  that  a period  of  PRS  would  consti- 
tute a part  of  his  or  her  sentence;  otherwise, 
the  plea  was  invalid  (under  the  knowing, 
voluntary  and  intelligent  standard)  and 
subject  to  being  vacated.  See:  People  v. 
Catu,  4 N.Y.3d  242  (2005). 

In  a later  case,  the  Court  held  that 
only  a judge  could  impose  a PRS  sentence; 
the  Department  of  Correctional  Services 
(DOCS)  was  not  authorized  to  add  such 
a sentence  administratively.  See:  Matter  of 
Garner  v.  New  York  State  Dept,  of  Correc- 
tional Servs.,  10  N.Y.3d  358,  360  (2008). 

Defendant  Efrain  Hernandez  pleaded 
guilty  without  being  informed  that  he  was 
subject  to  PRS.  DOCS  administratively 
imposed  five  years  of  PRS  before  condi- 
tionally releasing  him  in  December  2005. 


When  Hernandez  later  violated  PRS,  he 
was  sent  to  prison. 

DOCS  notified  the  trial  court  that 
Hernandez  had  not  been  properly  sen- 
tenced in  the  first  place.  When  he  was 
returned  to  the  trial  court  to  have  his  sen- 
tence modified  to  include  PRS,  Hernandez 
opposed  being  resentenced,  to  no  avail. 
On  appeal  the  Appellate  Division  held 
that  a sentencing  court  retains  its  inher- 
ent power  to  correct  an  illegal  sentence 
indefinitely  and  that,  even  after  release 
from  confinement,  a defendant  cannot 
have  a legitimate  expectation  of  finality 
in  an  illegal  sentence. 

In  consolidated  appeals  (which  in- 
cluded Hernandez’s  case),  the  New  York 
Court  of  Appeals  disagreed,  holding 
that  under  the  double  jeopardy  clause’s 
prohibition  against  multiple  punishments 
“there  must  be  a temporal  limitation  on  a 
court’s  ability  to  resentence  a defendant.” 
See:  People  v.  Williams,  14  N.Y.3d  198, 925 
N.E.2d  878  (N.Y.  2010),  cert,  denied.  P 
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Fifth  Circuit  Clarifies  Procedure  for  PLRA 
Failure-to-Exhaust  Dismissals 


The  Fifth  Circuit  Court  of  Appeals 
held  that  summary  judgment  may 
be  granted  when  a defendant  alleges  fail- 
ure to  exhaust  administrative  remedies 
under  the  Prison  Litigation  Reform  Act 
(PLRA),  but,  in  this  particular  case,  the 
record  was  not  sufficiently  developed  to 
support  summary  judgment. 

Keith  Mark  Dillon  was  a prisoner  at 
the  Jefferson  Parish  Correctional  Center 
in  New  Orleans  when  Plurricane  Katrina 
made  landfall  in  August  2005.  Two  days 
later,  the  Louisiana  Department  of  Public 
Safety  and  Corrections  (DPSC)  evacuated 
Dillon  to  a temporary  facility  in  Jena, 
Louisiana.  Dillon  was  allegedly  beaten 
and  mistreated  at  Jena  about  a month 
after  his  arrival.  A short  time  follow- 
ing the  beating,  Dillon  was  transferred 
to  Allen  Correctional  Center  (ACC)  in 
Kinder,  Louisiana,  and  the  Jena  facility 
was  closed. 

Dillon  filed  a lawsuit  pursuant  to  42 
U.S.C.  § 1983  in  federal  district  court  alleg- 
ing the  beating  he  received  at  Jena  violated 
his  civil  rights.  The  defendants  moved  to 
dismiss  the  action  pursuant  to  Federal 
Rules  of  Civil  Procedure  (FRCP)  12(b), 
alleging  failure  to  exhaust  administrative 
remedies  required  by  the  PLRA,  42  U.S.C. 
§ 1997e(a).  The  district  court  converted  the 
motion  to  dismiss  into  a motion  for  sum- 
mary judgment  pursuant  to  FRCP  Rule 
12(d),  as  both  parties  had  relied  on  other 
evidence  in  addition  to  the  pleadings. 
Summary  judgment  was  granted  to  the 
defendants  and  Dillon  appealed. 

The  Fifth  Circuit  held  that,  a cir- 
cuit split  notwithstanding,  summary 
judgment  was  an  appropriate  vehicle 
to  determine  whether  a prisoner  has 
exhausted  administrative  remedies  when 
it  cannot  be  readily  determined  from 
the  pleadings  that  the  prisoner  has  not 
exhausted  administrative  remedies.  Such 
a determination  should  be  made  prior  to 
a ruling  on  the  merits. 

Dillon  alleged  that  when  he  asked 
Jena  officials  about  filing  a grievance,  he 
was  forced  to  kneel  on  the  ground  for  an 
hour  and  told  to  forget  about  grievances. 
He  also  alleged  ACC  officials  told  him 
he  could  not  hie  a grievance  at  ACC  for 
incidents  that  occurred  at  Jena.  None- 
theless, Dillon  hied  grievances  at  ACC 
complaining  of  lack  of  medical  treatment 
for  the  injuries  he  received  from  the  beat- 
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ings  at  Jena  and  asking  if  he  could  grieve 
the  beatings.  He  further  gave  a visiting 
attorney  a hand-written  grievance  that  he 
thought  would  be  delivered  to  the  DPSC, 
but  was  not. 

The  Administrative  Remedies  Pro- 
cedure (ARP)  in  Louisiana  is  a two-step 
process  requiring  that  a prisoner’s  initial 
grievance  be  hied  where  the  incident  oc- 
curred. La. Admin. Code  Tit.  22  § 325(  A). 
That  grievance  is  processed  locally,  but 
the  reply  or  failure  to  receive  a reply  may 
be  appealed  to  the  Assistant  Secretary  of 
Adult  Services.  A prisoner  who  believes 
that  a grievance  is  sensitive  or  that  he  or 
she  would  be  adversely  affected  by  hling  it 
locally  may  hie  the  hrst  grievance  directly 
with  the  Assistant  Secretary. 

Because  Dillon  was  a parish  jail  pris- 


Arose  by  any  other  name,  Shakespeare 
wrote,  would  still  smell  as  sweet. 

In  California  the  question  is,  does  re- 
ferring to  a cage  as  a “therapeutic  module” 
make  it  any  less  inhumane,  despite  the 
fact  that  a human  being  is  locked  inside  a 
space  that  the  Society  for  the  Prevention 
of  Cruelty  to  Animals  might  condemn 
as  “cruel”  if  a dog  or  monkey  were  kept 
inside  instead? 

The  question  arose  when  California 
prison  officials  responded  to  a federal 
court  ruling  which  held  (about  a decade 
ago)  that  leaving  mentally  ill  prisoners 
who  were  conhned  in  segregation  units 
locked  in  their  cells  all  day  without  treat- 
ment amounted  to  cruel  and  unusual 
punishment.  Now  those  prisoners  are  al- 
lowed out  of  their  cells  for  group  therapy. 
They  are  led  in  handcuffs  (which  are  later 
removed)  to  individual  metal  cages  about 
the  size  of  a phone  booth. 

A steel  mesh  and,  typically,  a plastic 
spit  shield  separate  the  patient-prisoners 
from  the  therapist.  As  the  prisoners  sit  or 
stand  in  their  cages,  the  therapist,  wearing 
a stab-resistant  vest,  conducts  the  “thera- 
py session”  - sometimes  in  the  middle  of 
living  quarters  where  other  prisoners  can 
observe,  overhear  and  taunt. 

“It’s  bizarre,”  said  H.  Steven  Moffic,  a 


oner  at  Jena  and  not  a DPSC  prisoner, 
he  may  not  have  been  familiar  with  the 
ARP.  Because  no  discovery  had  been 
conducted,  the  record  was  unclear  as  to 
whether  Dillon  had  sufficient  informa- 
tion from  independent  sources,  such  as  a 
prisoner  orientation  handbook  or  brief- 
ing, to  overcome  the  misinformation  he 
received  from  prison  officials  or  whether 
the  misinformation  made  the  ARP  pro- 
cedures “unavailable”  to  him,  eliminating 
the  requirement  of  exhaustion. 

Therefore,  the  summary  judgment 
order  was  vacated  and  the  case  returned 
to  the  district  court  with  instructions  to 
allow  Dillon  to  conduct  discovery  on 
the  issue  of  exhaustion  of  administrative 
remedies.  See:  Dillon  v.  Rogers , 596  F.3d 
260  (5th  Cir.  2010).  PI 


psychiatry  professor  at  the  Medical  College 
of  Wisconsin,  who  has  written  about  the 
possibilities  and  practices  (not  yet  adopted 
in  California)  of  treating  patients  in  prison 
using  less  imposing  restraints.  Comparing 
California’s  procedures  to  those  depicted  in 
the  movie  The  Silence  of  the  Lambs , Moffic 
observed  that  “it  has  a Hannibal  Lecter 
quality  to  it.”  He  added,  “I’m  not  quite  sure 
what  the  clinicians  think  they  [the  patients] 
are  going  to  get  out  of  it.” 

Others  share  Moffic ’s  view.  Terry  Ku- 
pers,  a Berkeley  psychiatrist  who  testified 
as  an  expert  witness  in  Coleman  v.  Wilson, 
the  case  that  forced  California  prison 
officials  to  upgrade  the  level  of  mental 
health  care  provided  to  prisoners,  said, 
“Those  cages  are  an  abomination.  They 
train  people  that  they’re  not  human,  that 
they’re  animals.” 

Jane  Kahn,  one  of  the  attorneys 
representing  the  prisoners  in  the  Coleman 
litigation,  opined  that  it  is  difficult  to  foster 
the  sense  of  confidentiality  necessary  for 
worthwhile  therapy  when  there  is  no  shield 
from  the  prying  eyes  and  ears  of  other  pris- 
oners who  are  not  involved  in  the  mental 
health  program.  “You  go  down  for  therapy 
and  there  are  guys  screaming  and  yelling  at 
you  from  every  floor,”  she  noted. 

For  their  part,  California  prison 
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officials  say  they  are  trying  to  make  the 
best  of  a difficult  situation  by  making 
the  court-ordered  treatment  available 
to  all  mentally  ill  prisoners,  regardless 
of  how  dangerous  they  may  be.  As  of 
2009,  some  36,000  prisoners  - not  quite 
a fifth  of  the  total  California  prisoner 
population  - were  involved  in  the  mental 
health  program,  with  the  overall  cost  of 
treatment  estimated  to  be  $358  million. 
About  3,500  of  those  prisoners  (nearly  a 
tenth)  were  confined  in  segregation  units, 
most  for  disciplinary  reasons  and  others 
for  administrative  reasons. 

The  state  is  considering  alternatives 
to  its  “therapeutic  modules.”  Sharon 
Aungst,  the  California  prison  system’s 
Chief  Deputy  Secretary  for  Health  Care, 
noted  with  seeming  approval  the  use  in 
New  York  state  prisons  of  chairs  with 
desks  that  come  down  over  the  prisoners’ 
legs,  locking  them  in  place.  This  not  only 
leaves  prisoners  free  to  move  their  arms, 
but  gives  them  a writing  surface  as  well. 
Equally  if  not  more  importantly,  at  least 
from  this  writer’s  perspective,  by  removing 
the  cage  a physical  and  emotional  barrier 
to  effective  treatment  is  also  removed. 

The  debate  is  heated.  To  Jeffrey 
Metzner,  the  Colorado  psychiatrist  who 
advised  prison  officials  to  refer  to  the 
cages  as  “therapeutic  modules,”  the  termi- 
nology “is  important,  because  if  you  call 
them  cages,  people  inside  might  feel  like 
animals  and  respond  accordingly.” 

To  San  Francisco  psychiatrist  Pablo 
Stewart,  on  the  other  hand,  the  situation 
is  less  nuanced  and  more  reprehensible. 
“You’re  not  fooling  anybody  with  some 
ridiculous  euphemism,”  said  Stewart,  an 


outspoken  critic  of  the  California  prison 
system’s  approach  to  mental  health  care 
delivery  in  general  and  the  cages  in  partic- 
ular. “This  is  one  of  the  more  horrendous 


In  a September  27,  2010  decision,  the 
Ninth  Circuit  Court  of  Appeals  af- 
firmed a district  court’s  order  denying 
Arizona  prisoner  Timmy  Lee  Ward  access 
to  a dedicated  discharge  account  while  he 
was  still  imprisoned. 

Ward  alleged  that  since  his  197-year 
sentence  made  it  unlikely  that  he  would  be 
released  from  prison  prior  to  his  death,  he 
should  be  allowed  to  use  the  funds  in  his 
discharge  account  while  he  was  incarcer- 
ated. At  issue  was  the  sum  of  $50.00. 

Ward,  who  had  received  the  197-year 
sentence  as  a result  of  twenty-two  felony 
convictions,  worked  in  a prison  job.  Most 
of  his  earnings  were  placed  in  his  spend- 
able account,  but  pursuant  to  Arizona 
state  law  (A.R.S.  § 31-237(A)),  $50.00 
was  put  in  a dedicated  discharge  account 
to  provide  “gate  money”  upon  release. 
If  a prisoner  dies  while  incarcerated,  the 
money  is  applied  to  cremation  costs  or 
other  related  expenses,  with  the  balance 
released  to  his  or  her  estate  or  heirs. 

Ward  had  filed  a 42  U.S.C.  § 1983  civil 
rights  suit  alleging  violation  of  the  Sixth 
Amendment,  and,  in  a supplemental  brief, 
violations  of  his  Fifth  and  Fourteenth 
Amendment  rights  against  the  govern- 
ment’s taking  of  property  without  just 


examples  of  what  goes  on  in  the  California 
Department  of  Corrections.” 

Source:  Los  Angeles  Times 


compensation.  The  district  court  granted 
summary  judgment  to  the  defendants  and 
Ward  appealed. 

The  Ninth  Circuit  affirmed,  hold- 
ing that  “Ward  does  not  have  a current 
possessory  property  interest  in  the  wages 
withheld  ...  and  he  has  not  been  perma- 
nently deprived  of  those  funds,  so  the 
Department’s  withholding  of  the  $50.00 
from  his  wages  ...  does  not  violate  his 
constitutional  rights....”  Rather,  the  prison 
system’s  discharge  account  policy  “pro- 
motes public  welfare  and  common  good 
by  aiding  inmates’  integration  into  society 
and  removing  the  immediate  temptation 
to  acquire  needed  funds  through  illegal 
means,”  the  appellate  court  wrote. 

Thus,  to  obtain  the  $50.00  in  his  dis- 
charge account,  Ward  apparently  will  have 
to  complete  his  197-year  sentence.  Las 
Vegas  attorney  Beau  Sterling  represented 
Ward  on  appeal.  See:  Ward  v.  Ryan,  623 
F.3d  807  (9th  Cir.  2010).  ^ 
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Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
hand  made  in  Vermont  with  the  Prison  Legal  News  logo 
on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
shop, prison  or  child  labor  was  used  in  its  manufacture.  $12. 

$6  shipping  and  handling  for  orders  under  $50. 
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Queer  ( Injustice:  The  Criminalization  of  LGBT  People  in  the 
United  States , by  Joey  L.  Mogul,  Andrea  J.  Ritchie  and  Kay  Whitlock 
(Beacon  Press,  Feb.  2011),  216  pages,  $27.95 


eueer  (In) just  ice  ( QI ) is  a useful  and 
necessary  tool  for  Lesbian,  Gay,  Bi- 
sexual, Transgender,  Queer  and  Gender 
Non-Conforming  (LGBTQGNC)  activ- 
ists and  allies  to  help  understand  the 
issues  affected  by  the  LGBTQGNC  com- 
munities when  they  are  ensnared  by  the 
criminal  justice  system.  Moving  past  the 
usual  discussion  of  same-sex  marriage  by 
mainstream  groups,  QI  outlines  the  histor- 
ical background  of  sodomy  from  colonial 
times  to  the  present  and  the  involvement 
of  the  prison  industrial  complex  against 
LGBTQGNC  people. 

Written  by  Joey  L.  Mogul,  Andrea  J. 
Ritchie  and  Kay  Whitlock,  all  longtime 
activists  either  as  lawyers  or  writers,  QI 
is  part  of  a series  of  books  by  Beacon 
Press  on  “Queer  Action/Queer  Ideas” 
- a series  which  helps  to  counteract  the 
plethora  of  books  which  focus  on  same- 
sex  marriage  as  the  ultimate  civil  rights 
issue  in  the  LGBTQGNC  community. 
Pointing  out  the  myriad  communities 
for  which  same-sex  marriage  is  far  from 
the  first  thing  on  their  list  of  priorities 
in  their  daily  lives,  QI  refocuses  discus- 
sion on  LGBTQGNC  communities  left 
out  of  mainstream  activism.  QI  is  well 
researched  and  needs  to  be  both  read  and 
passed  on. 

QI  ranges  from  the  oft-cited  Leviticus 
to  Plato,  who  called  sodomy  an  “outrage 
on  nature  and  a capital  surrender  to  lust 
of  pleasure.”  In  ancient  Rome,  a married 
woman  could  be  executed  by  her  husband 
for  “mutually  caressing”  with  another 
woman.  In  the  1500’s,  Spain  and  Italy 
upgraded  (or  enhanced)  a lesbian’s  punish- 
ment when  a “material  instrument”  was 
involved.  In  1646,  in  Dutch  New  Nether- 
lands (early  New  York  City),  a “negro”  was 
“choked  to  death”  and  “burnt  to  ashes”  for 
sodomy  with  a ten-year-old.  The  ten-year- 
old  boy,  also  a “negro,”  was  “tied  to  a stake, 
flogged  and  burned  to  death.” 

In  contrast,  in  1640’s  Connecticut,  “a 
prominent  [white] . . . colonial  gentleman” 
was  given  a non-capital  sentence  of  thirty 
years  for  reported  “sodomitical  actings.” 
1624  saw  a ship’s  captain  in  Virginia 
Colony  convicted  and  executed  for  bug- 
gery against  one  of  his  white  servants.  His 
servant,  though,  was  required  to  find  a 
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Reviewed  by  Daniel  R.  Schaffer 

new  master  to  help  “compensate  the  gov- 
ernment for  the  costs  of  prosecuting  and 
executing”  the  ship’s  captain. 

Pennsylvania  was  the  first  colony  to 
remove  the  death  penalty  for  sodomy,  but 
only  for  whites.  Thomas  Jefferson  unsuc- 
cessfully urged  Virginia  to  reform  their 
laws  by  having  male  rapists  and  “sod- 
omists”  castrated  and  women  having  a hole 
“at  least  half  an  inch  in  diameter  drilled 
though  the  cartilage  of  their  noses.” 

Addressing  more  recent  immigra- 
tion policy,  QI  notes  that  it  was  only  in 
1991  that  the  official  policy  of  the  United 
States  to  exclude  those  determined  to  be 
homosexual  was  overturned.  In  1960,  a 
Mexican  woman  who  was  a documented 
resident  was  subjected  to  a deportation 
hearing  because  an  immigration  officer 
did  a “visual  assessment”  and  decided 
she  was  a lesbian.  Her  employer  noted 
that  she  often  wore  “trousers  and  a shirt 
. . . and  that  her  hair  was  cut  shorter  than 
some  other  women’s.”  Though  ultimately 
allowed  to  remain  in  the  United  States, 
she  was  put  through  this  ordeal. 

While  many  people  have  heard  of  the 
Stonewall  police  riots  in  New  York  City 
in  1969,  they  have  not  heard  of  Compton 
Cafeteria  in  San  Francisco  in  1966,  where 
“drag  queens”  and  “gay  hustlers”  rebelled 
when  police  tried  to  arrest  them  for  simply 
being  themselves.  In  2003,  at  the  Power 
Plant  Club  in  Detroit  frequented  primarily 
by  African  American  gay  men,  lesbians 
and  transgendered  women,  police  raided 
the  club  on  the  pretense  of  enforcing 
building  codes.  ’’Over  350  people  in  the 
club  at  the  time  were  handcuffed,  forced 
to  lie  face  down  on  the  floor,  and  [were] 
detained  for  up  to  twelve  hours,  left  to  ‘sit 
in  their  own  and  others  urine  and  waste.’” 
QI  describes. 

These  police  riots  and  rebellions 
are  as  much  a part  of  the  LGBTQGNC 
community  history  as  any  other,  but  are 
often  marginalized  by  the  mainstream 
LGBTQGNC  community.  The  State  of 
California  has  recently  proposed  including 
required  “gay  and  lesbian”  history  in  the  of- 
ficial curriculum.  It  will  be  interesting  to  see 
if  the  Compton  Cafeteria  rebellion  makes 
it  in  as  surely  as  Harvey  Milk  will. 

QI  discusses  one  of  the  most  extreme 


punishments  that  the  criminal  justice  sys- 
tem offers  - the  death  penalty.  Jay  Neill, 
in  1984  in  Oklahoma,  was  accused  of 
murder.  The  chief  investigator  “reported 
to  the  press  that  he  assumed  the  killer  was 
a gay  man  because  he  claimed  ‘[in]  most 
cases  of  overkill,  the  perpetrator  turns 
out  to  be  a homosexual.’”  In  the  trial  that 
followed,  the  prosecutor  told  the  jury,  “I’d 
like  to  go  through  some  of  the  things  that 
to  me  depict  the  true  person,  what  kind 
of  person  he  is.  He  is  a homosexual.  The 
person  you’re  sitting  in  judgment  of  - 
disregard  Jay  Neill.  You’re  deciding  life 
or  death  of  a person  that’s  a vowed  [sic] 
homosexual.”  An  appellate  judge  in  Okla- 
homa, Carlos  F.  Lucaro,  wrote,  and  the 
court  majority  agreed,  that  the  prosecu- 
tor’s conclusion  was  “susceptible  of  only 
one  possible  interpretation:  among  other 
factors,  Neill  should  be  put  to  death  be- 
cause he  is  gay.”  Despite  this  conclusion, 
Neill  was  executed  in  2002. 

Hate  crime  statutes  appropriately 
bear  the  scrutiny  of  QI.  The  authors  write 
that  “the  hate  crime  framework  is  further 
compromised  by  placing  primary  respon- 
sibility in  the  hands  of  a criminal  justice 
system  that  is  itself  responsible  for  much 
of  the  LGBT  violence.”  writes  about 
the  opposition  in  New  York  state  by  the 
Sylvia  Rivera  Law  Project,  FIERCE!,  Au- 
drey Lorde  Project,  Queers  for  Economic 
Justice  and  the  Peter  Cicchino  Youth 
Project  to  the  still  unpassed  Gender  Em- 
ployment Non-Discrimination  Act.  The 
groups  could  not  support  the  bill  because 
it  encompassed  a hate  crimes  provision. 
They  wrote  in  an  open  letter  that  “by  sup- 
porting longer  periods  of  incarceration 
and  putting  a more  threatening  weapon 
in  the  State’s  hands,  this  kind  of  legisla- 
tion places  an  enormous  amount  of  faith 
in  our  deeply  flawed,  transphobic  and 
racist  criminal  legal  system.” 

Other  groups  have  noted  important 
conclusions.  A San  Francisco  Human 
Rights  Commission  report  on  “nor- 
malizing” medical  interventions  being 
performed  on  intersex  infants  and  chil- 
dren found  that  the  issue  “should  be  dealt 
with  as  a human  rights  issue.”  Among  the 
conclusions  reached  was  that  “it  is  ethi- 
cally wrong  to  treat  people  differently  or 
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unfairly  because  they  are  perceived  to  be 
‘monsters’  or  ‘oddities.’”  A 2010  National 
Transgender  Discrimination  Survey  on 
Health  and  Health  Care  found  that 
transgender  medical  clients  faced  verbal 
discrimination  from  their  doctors  twenty- 
eight  percent  of  the  time  and  physical 
assaults  two  percent  of  the  time. 

QI is  a strong  call  to  LGBTQGNC  ac- 
tivists and  allies  to  work  for  all  of  our 
communities  whether  it  is  at  organized 
protests  or  bigotry  spoken  at  polite 
dinners.  “Ultimately  regardless  of  our 
intentions,  all  of  us  are  accountable  for 
the  roles  we  play  in  reinforcing  or  disman- 
tling the  violence  endemic  to  policing  and 
punishment  systems.”  Although  (2/  notes 
some  relative  progress  has  been  made  for 
prisoners  and  in  prisons  more  generally,  it 
adds  that  while  these  ongoing  efforts 
may  produce  changes  for  individual 
prisoners  or  facilities,  systematic  and 
transformative  change  has  proven  elusive. 
The  violence  and  punishment  visited  on 
LGBT  prisoners  are  not  anomalies  and 


cannot  be  eradicated  through  reform. 

While  no  one  book  can  cover  every 
area  of  an  issue,  if  QI  were  to  be  expanded 
a further  discussion  of  sexual  abuse  within 
the  prison  system  as  a second  level  of  pun- 
ishment, either  afflicted  intentionally  or  by 
neglect,  would  be  helpful.  Even  with  that 
note,  QI  needs  to  be  read  by  anyone  who 
intends  to  aid  LGBTQGNC  communities. 
The  authors  should  be  commended  for 
their  contribution  to  expanding  the  dis- 
cussion of  the  needs  of  the  LGBTQGNC 
community. 

Many  people  know  that  the  Thirteenth 
Amendment  to  the  U.S.  Constitution  abol- 
ished “slavery”  and  “involuntary  servitude” 
but  do  not  know  the  other  part,  which 
lays  the  constitutional  basis  for  the  Prison 
Industrial  Complex  - “except  as  a punish- 
ment for  crime  whereof  the  party  shall  have 
been  duly  convicted....”  Used  originally 
to  re-enslave  through  the  “Black  Codes” 
many  of  the  people  given  constitutional 
freedom,  and  also  to  enslave  the  indigenous 
populations,  the  Thirteenth  Amendment 


lays  the  groundwork  for  the  view  of  prisons 
as  an  investment  opportunity. 

QI  notes  there  is  a “rapid  and  far 
reaching  growth  of  relationships  between 
government  and  private  interests.”  This 
intersection  expands  to  private  interests 
after  people  have  left  prison,  including 
homeless  shelters  and  related  programs. 
Jay  Toole,  Director  of  the  Shelter  Project 
for  Queers  for  Economic  Justice  (QEJ), 
adds,  “being  homeless  is  harder  for  the 
LGBTQGNC  community.  Case  managers 
often  use  religious  bias  against  transgen- 
der folks.”  One  of  the  programs  run  by 
QEJ  is  LGBTQGNC  support  groups  in 
homeless  shelters  where  access  is  allowed. 
At  a recent  meeting  one  resident  who  had 
spent  most  of  her  adult  life  in  prisons  or 
homeless  shelters  summarized  the  lack  of 
difference  between  the  two  when  she  said, 
“They  get  paid  either  way.” 

Danny  Schaffer  is  a Collective  member  of 
Books  Through  Bars  - New  York  City  and  a 
volunteer  at  Queers  for  Economic  Justice. 


“America’s  Sheriff”  Begins  Serving  Federal  Prison  Sentence 


In  January  2011,  Michael  S.  Carona, 
the  former  sheriff  of  Orange  County, 
California,  turned  himself  in  to  prison 
officials  at  the  Federal  Correctional 
Institution  Englewood  in  Littleton, 
Colorado  to  begin  serving  a 5 1/2-year 
sentence  following  his  2009  conviction 
for  witness  tampering.  [See:  PLN,  Nov. 
2009,  p. 38]. 

Carona,  55,  was  elected  sheriff  of 
Orange  County  in  1999.  He  gained 
his  proverbial  15  minutes  of  fame 
for  his  role  in  investigating  the  2002 
kidnapping  and  murder  of  5-year-old 
Samantha  Runnion.  CNN  talking  head 
Larry  King  dubbed  him  “America’s 
Sheriff,”  and  Carona  emerged  as  a 
bright  star  in  state  Republican  poli- 
tics. 

Yet  according  to  federal  prosecu- 
tors, the  seeds  of  Carona’s  downfall 
had  been  sown  a year  before  his  elec- 
tion as  sheriff.  In  1998,  they  alleged, 
he  solicited  help  from  multi-millionaire 
businessman  Don  Haidl  in  laundering 
some  $30,000  in  campaign  contribu- 
tions. 

Ultimately,  Carona  became  the  target 
of  a sweeping  public  corruption  grand  jury 
investigation.  He  was  indicted  on  federal 
charges  of  conspiracy,  mail  fraud  and  wit- 
ness tampering,  the  latter  stemming  from 


a 2007  incident  in  which  he  attempted  Source:  Associated  Press 
to  persuade  Haidl, 
who  by  then  had 
become  a govern- 
ment informant,  to 
provide  testimony 
before  the  grand 
jury  consistent  with 
his  own.  In  an  iron- 
ic twist,  that  was 
the  only  charge  of 
which  Carona  was 
ultimately  convict- 
ed. [See:  PLN,  Feb. 

2009,  p.l;  July  2008, 

P-30]. 

Carona’s 
appeal  of  his  con- 
viction was  denied 
by  the  Ninth  Circuit 
Court  of  Appeals 
on  January  6, 2011. 

See:  United  States 
v.  Carona,  630  F.3d 
917  (9th  Cir.  2011). 

Said  U.S.  District 
Court  Judge  An- 
drew J.  Guilford, 
who  presided  over 
Carona’s  trial,  “I 
believe  justice  has 
been  done.”  FI 


[KIM 


i*  nw  "n  - 


From  The  Big  House  To 
Your  House  is  a cookbook 
that  has  two  hundred  easy  to 
prepare  recipes  for  meals, 
snacks  and  desserts.  Writ- 
ten by  six  women  impris- 
oned in  Texas,  the  recipes 
can  be  made  from  basic 
items  a prisoner  can  pur- 
chase from  their  commis- 

Msary,  or  people  on  the 
outside  can  purchase  from  a 
convenience  or  grocery 
store.  You  can  make  substitutions  to  your  individu- 
al tastes  or  availability  of  ingredients.  Special  PLN 
price  to  prisoners:  $13  (postage  paid).  Send  check 
or  money  order  to:  Or  buy  with  a credit  card  at: 

Justice  Institute  www.amazon.com 

PO  Box  68911  www.justicedenied.org 

Seattle,  WA  98168  www.freetrenda.com 

A must-read  are  several  hun-  the  wrongly  convicted.  Visit: 
dred  prison  factoids  ! The  www.justicedenied.org 
book  is  132  pages  and  paper-  . 

back.  All  proceeds  are  donat-  , , , 

.......  . ...  , . . , www.freeceleste.com 

ed  to  the  Justice  Institute  to  aid 
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Hawaii:  On  April  7,  2011,  former 
Oahu  Community  Correctional  Center 
guard  Ryan  Malasig,  44,  wept  at  his  sen- 
tencing hearing  after  pleading  no  contest  to 
sexually  assaulting  a transgender  prisoner 
in  2009.  Malasig  had  forced  the  prisoner 
to  perform  oral  sex  on  him;  the  prisoner 
kept  a shirt  that  contained  Malasig’s  DNA, 
and  turned  it  in  to  prison  authorities.  A 
letter  from  the  victim,  read  at  the  sentenc- 
ing hearing,  said,  “I  hope  you  become  an 
example  to  other  corrections  officers  who 
might  try  to  abuse  their  power.”  Malasig 
was  sentenced  to  an  18-month  jail  term  and 
must  register  as  a sex  offender. 

Indiana:  Shaun  Michael  West,  a 
prisoner  at  the  Delaware  County  jail,  was 
sentenced  on  April  7,  2011  to  six  years 
in  prison  for  smuggling  a cell  phone  and 
charger  into  the  jail  through  a broken 
cell  window.  West,  19,  admitted  that  the 
consequences  of  smuggling  the  cell  phone 
were  “more  serious  than  I thought  it  was 
going  to  be.”  He  was  also  ordered  to  pay 
$278  to  repair  the  damaged  window.  An- 
other prisoner  who  assisted  in  the  scheme, 
Spencer  Robert  Norvell,  23,  received  an 
8 -year  sentence. 

New  Mexico:  On  January  20,  2011, 
former  San  Juan  County  Detention  Cen- 
ter contract  food  service  worker  Donald 
McDonald,  47,  pleaded  guilty  to  21  felony 


News  In  Brief 

counts  of  sexual  exploitation  of  a child 
and  one  count  of  tampering  with  evidence. 
McDonald  was  caught  with  hundreds 
of  photos  and  videos  depicting  child 
pornography,  including  extreme  content 
involving  babies,  preteens  and  bondage. 
He  was  turned  in  by  his  wife,  who  later 
divorced  him.  McDonald  was  sentenced  in 
March  2011  to  six  years  with  all  but  nine 
months  suspended.  He  was  also  approved 
for  work  release. 

North  Carolina:  Eric  Lashawn  Askew, 
28,  a sergeant  at  the  GEO  Group-operated 
Rivers  Correctional  Institution  in  Winton, 
turned  himself  in  to  the  Hertford  County 
Sheriff's  Office  on  March  9,  2011  to  face 
charges  of  second-degree  rape,  assault  and 
sexual  battery.  He  is  accused  of  sexually 
assaulting  a female  guard  who  works  at 
the  Rivers  facility,  and  was  released  on  a 
$25,000  secured  bond  the  same  day. 

Ohio:  Former  Obetz  police  officer 
Vernon  Wolford,  serving  a four-year  sen- 
tence for  sexually  assaulting  an  intoxicated 
woman  who  was  handcuffed  and  in  cus- 
tody, was  granted  early  release  on  March 
1,  2011.  The  sexual  assault  occurred  in 
November  2009,  and  Wolford  was  sen- 
tenced in  March  2010;  he  had  served  a 
year  in  prison  prior  to  his  early  release. 
“The  reason  for  this  court  allowing  you 
judicial  release  is  because  you  have  had 


to  be  separated  from  the  rest  of  the  pris- 
oners for  the  last  year  because  you  were 
law  enforcement,  and  as  such  you  were 
an  undue  burden  to  the  entire  citizenry 
that  is  paying  for  your  incarceration,”  said 
Franklin  County  Court  of  Common  Pleas 
Judge  Julie  Lynch.  In  other  words,  because 
Wolford  was  a former  cop  who  had  to  be 
kept  in  protective  custody,  it  was  cheaper 
to  just  let  him  go.  He  must  serve  nine 
months  on  house  arrest  and  will  remain 
on  probation  for  five  years. 

Ohio:  Of  all  the  things  you  shouldn’t 
steal,  a judge’s  gavel  is  near  the  top  of 
the  list.  Christopher  Collins,  47,  learned 
that  in  April  2011,  when  he  was  spotted 
on  surveillance  video  taking  a gavel  from 
the  bench  of  Lorain  Magistrate  Daniel 
Cook.  Collins  admitted  to  police  officers 
that  he  stole  the  gavel  but  said  he  couldn’t 
return  it  because  he  had  left  it  in  someone 
else’s  vehicle.  He  was  arrested  on  a charge 
of  petty  theft. 

Pakistan:  A protest  at  the  Central 
Jail  in  Hyderabad  on  March  15,  2011 
resulted  in  seven  prisoners  being  killed 
and  more  than  20  injured.  The  prisoners 
were  demonstrating  against  police  of- 
ficers, who  used  tear  gas  and  live  ammo 
after  negotiations  to  end  the  protest  broke 
down.  One  police  officer  was  injured.  A 
subsequent  search  of  the  jail  found  600 
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contraband  cell  phones,  six  handguns  and 
two  Kalashnikov  rifles. 

Pennsylvania:  On  April  6,  2011,  Mif- 
flin County  magisterial  district  judge 
Tammy  Hunter,  42,  was  charged  with 
misconduct.  Hunter  is  accused  of  cov- 
ering for  her  boyfriend,  state  constable 
Brian  Frankhouser,  47,  who  allegedly 
removed  a prisoner  from  the  county  jail 
on  January  28  to  take  him  to  Hunter’s 
office.  However,  Frankhouser  instead 
let  the  prisoner,  Justin  Davis,  smoke 
cigarettes  and  use  a cellphone  to  check 
on  his  family  before  returning  him  to  the 
jail.  Hunter  was  released  on  a $10,000 
unsecured  bond.  Frankhouser  has  been 
charged  with  permitting  or  facilitating 
escape  and  interfering  with  the  custody 
of  a prisoner.  He  also  faces  charges  in  an 
unrelated  incident  for  allegedly  retaliating 
against  and  threatening  Mifflin  County 
District  Attorney  Steve  Snook. 

Portugal:  An  enterprising  Portuguese 
prisoner  managed  to  escape  from  custody 
after  his  wife  sent  a fax  to  court  officials 
demanding  his  release.  Twice.  Prisoner 
Jose  Carolos  Serna,  57,  was  released  from 


a cell  at  the  Arganda  del  Rey  courthouse 
in  December  2010  after  his  wife,  Gema 
Maria  Serna,  faxed  a release  order  and 
followed  up  with  several  phone  calls,  pre- 
tending to  be  a court  official.  Serna  had 
used  the  same  ruse  previously  when  he  was 
held  at  the  Valdermoro  jail. 

South  Dakota:  Two  South  Dakota 
Penitentiary  prisoners,  Rodney  Berget 
and  Eric  Robert,  accused  of  killing  guard 
Ronald  E.  Johnson,  63,  during  an  unsuc- 
cessful escape  attempt  on  April  12,  2011, 
have  been  charged  with  murder.  The  duo 
attacked  Johnson,  took  his  uniform  and 
wrapped  his  head  in  shrink  wrap.  He  died 
due  to  suffocation.  Berget  and  Robert 
didn’t  make  it  outside  the  perimeter  fence; 
Robert  tried  to  escape  while  wearing 
Johnson’s  uniform.  Berget,  serving  a life 
sentence,  had  escaped  from  the  prison 
previously,  in  May  1987,  but  was  caught 
several  months  later.  He  refused  to  eat  or 
drink  following  the  failed  escape,  leading 
a judge  to  order  medical  tests  to  deter- 
mine if  he  should  be  force-fed.  The  South 
Dakota  DOC  has  since  instituted  security 
changes  at  the  penitentiary. 


Vermont:  On  January  26,  2011,  the 
Vermont  State  Police  announced  that 
a former  Vermont  Corrections  Depart- 
ment employee  had  been  arrested  on 
a felony  charge  of  sexually  exploiting 
a prisoner.  Stephen  E.  Hoke,  68,  who 
worked  as  a supervisor  with  the  Ver- 
mont Probation  and  Parole  office,  is 
accused  of  having  a sexual  relationship 
with  a female  probationer  under  his 
supervision  over  a four-month  period  in 
2008.  Hoke  resigned  in  late  December 
2010,  soon  after  the  investigation  began. 
Washington:  Charles  B.  Storlie,  a former 
guard  at  the  Chelan  Regional  Justice  Cen- 
ter annex,  was  sentenced  to  26  months  in 
prison  on  March  3 1 , 20 1 1 . Storlie  pleaded 
guilty  to  three  counts  of  accepting  bribes 
from  prisoners,  totaling  $150,  in  exchange 
for  providing  them  with  favors  - including 
fast  food,  chewing  tobacco  and  access  to 
a cellphone.  He  also  arranged  for  a pris- 
oner to  be  released  four  hours  early,  and 
reportedly  admitted  to  taking  bribes  to  let 
prisoners  have  sex  with  their  girlfriends.  In 
addition  to  pleading  guilty,  Storlie  entered 
an  Alford  plea  to  one  count  of  forgery. 
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Superior  Court  Judge  John  Bridges,  who 
sentenced  Storlie,  said  he  had  “violated 
every  confidence  I think  I,  and  we,  should 
expect  of  a public  officer.” 

Washington:  On  April  12,  2011,  Ya- 
kima attorney  Kimberly  L.  Grijalva,  41, 
was  convicted  of  giving  prisoners  at  the 
Yakima  County  jail  her  home  phone  num- 
ber and  loaning  a cell  phone  to  a prisoner. 
By  letting  prisoners  use  her  home  phone 
to  make  three-way  calls,  she  reportedly 
cost  the  county  and  the  jail’s  phone  service 
provider  over  $2,300  in  phone  charges.  She 
faces  more  than  a year  behind  bars  on  the 
felony  second-degree  theft  conviction,  and 
her  law  license  was  suspended  in  May  2011 


pending  disciplinary  proceedings. 

Washington:  Former  Kent  City  jail 
guard  Michael  Pickens,  42,  was  charged 
on  March  1, 201 1 with  nine  counts  of  theft 
for  stealing  funds  from  prisoners’  property. 
Surveillance  cameras  revealed  that  he  was 
taking  cash  from  lockers  used  to  store  pris- 
oners’ personal  belongings;  the  cameras 
were  installed  after  prisoners  complained 
they  were  missing  money.  Pickens  was  placed 
on  administrative  leave  and  later  fired. 
West  Virginia:  When  Well  Read,  a book- 
store in  Charleston,  closed  in  April  2011, 
the  store’s  owner,  Rena  Seidler,  gave  her 
inventory  of  2,500  to  3,000  books  to  the 
South  Central  Regional  Jail’s  library. 
“I’ve  been  there  1 1 years,  and  it’s  the  big- 
gest donation  we’ve  ever  had,”  remarked 
director  of  inmate  services  Dave  Farmer. 


“Hopefully  along  the  way  someone  will 
read  something  that  will  mean  something 
to  them,”  Seidler  said  of  her  generous 
donation. 

Yemen:  A1  Jazeera  reported  on  March 
8, 201 1 that  prisoners  at  the  Sanaa  facility 
were  protesting  in  solidarity  with  outside 
demonstrators,  calling  for  the  removal  of 
Yemen’s  president,  when  security  forces 
opened  fire  with  tear  gas  and  live  ammuni- 
tion. Three  prisoners  were  killed  and  four 
injured,  according  to  Sharif  Mobley,  a U.S. 
citizen  held  at  the  prison  who  contacted  A1 
Jazeera  by  phone.  “The  main  demand  from 
the  prisoners  is  they  want  justice  and  they 
want  to  be  treated  equally,”  Mobley  stated. 
“They  complain  that  if  you  don’t  have 
money  and  if  you  don’t  have  ties  to  strong 
tribes,  then  you  stay  in  prison.”  FI 


Other  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  FI.,  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  HIV  status. 
Contact:  CHJ,  8235  Santa  Monica  Blvd. 
#214,  West  Hollywood,  CA  90046.  HIV 
Hotline:  (323)  822-3838  (collect  calls  from 
prisoners  OK),  www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incar- 
ceration. Provides  resources  in  three  areas: 
education,  family  reunification,  and  services 
for  incarcerated  parents  and  their  children. 
Contact:  CCIP,  P.O.  Box  41-286,  Eagle  Rock, 
CA  90041  (626)  449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 


Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families 
Against  Mandatory  Minimums),  which 
includes  info  about  injustices  resulting  from 
mandatory  minimum  laws  with  an  emphasis 
on  federal  laws.  $10  yr  for  prisoners.  Contact: 
FAMM,  1612  K Street  NW  #700,  Washing- 
ton, DC  20006  (202)  822-6700).  www.famm. 
org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication 
for  prisoners  that  deals  with  criminal  justice 
issues.  Contact:  The  Fortune  Society,  29-76 
Northern  Blvd.,  Long  Island  City,  NY  1 1 101 
(212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  pris- 
oners whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Main- 
tains an  online  list  of  state-by-state  innocence 
projects.  Contact:  Innocence  Project,  100  Fifth 
Avenue,  3rd  FI.,  New  York,  NY  1001 1 (212) 
364-5340.  www.innocenceproject.org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213) 


384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to 
provide  the  most  comprehensive  coverage 
of  wrongful  convictions  and  how  and  why 
they  occur.  Their  content  is  available  online 
at  www.justicedenied.org,  and  includes  all 
back  issues  of  the  Justice  Denied  magazine 
and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168. 

National  CURE 

Citizens  United  for  Rehabilitation  of  Er- 
rants  (CURE)  is  a national  organization 
with  state  and  special  interest  chapters  that 
advocates  for  rehabilitative  opportunities 
for  prisoners  and  less  reliance  on  incar- 
ceration. Publishes  the  CURE  Newsletter. 
Contact:  CURE,  P.O.  Box  2310,  National 
Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four 
times  a year,  which  reports  on  drug  war- 
related  issues,  releasing  prisoners  of  the  drug 
war,  and  restoring  civil  rights.  Yr  sub:  $6  for 
prisoners,  $25  all  others.  Contact:  Novem- 
ber Coalition,  282  West  Astor,  Colville,  WA 
99114  (509)  684-1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  news- 
letter that  reports  on  criminal  justice  issues 
in  OR,  WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr 
prisoner,  $15  all  others.  Contact:  PSJ,  P.O. 
Box  40085,  Portland,  OR  97240  (503)  335- 
8449.  www.safetyandjustice.org 
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Prison  Legal  News  Book  Store 

Fill  in  Hie  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  die  Total  on  die  Order  Fonn  on  die  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  odier  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  S24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1063  

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1 026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  clock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a I 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  |__| 

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Haulers , Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term isolation  in  control  units,  and  more.  1003  

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues  P 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  except  Prison  Madness  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to  P 
follow,  exercises  to  perform,  and  a bibliography.  1031  I 

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses  \~ 
proven,  effective  means  of  crime  prevention.  1019  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin 
Books,  368  pages.  $16.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind  r~ 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant 
now  than  when  it  first  appeared  40  years  ago.  1016  |__| 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  — 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  |__| 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews, 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  drug  trafficking.  1014  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $19.00.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events  P 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews  P 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage  P 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available) 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$24 

$ 48 

$ 72 

$ 96 

Individuals 

$30 

$ 60 

$ 90 

$120 

Professionals 

$80 

$160 

$240 

$320 

(Attorneys,  agencies,  libraries) 


Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  53 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  53 

(All  subscription  rates  and  bonus  offers  are  valid  through  12-31-2010) 


VISA 


MasterCard 


Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  802-257-1342 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

and  Order  to: 


Prison  Legal  News 
P.O.  Box  2420 
W.  Brattleboro,  VT  05303 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  prison  policies. 

Please  Change  my  Address  to  wliat  is  entered  below  | j 

Mail  Order  To: 


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $12  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want ) 

or  6 bonus  issues  for  54  issues  total! 

Sample  issue  of  Prison  Legal  News  - $3.50  each  

Books  or  Index  Orders  (No  s/H  charge  on 
3 & 4-year  sub  free  books  OR  book  orders  OVER  $50!)  Qty. 


Name 

DOC# 

Suite/Cell 

Agency/Inst 

Address 

City/State/Zip 


Add  $6.00  S/H  to  Book  Orders  UNDER  $50 
VT  residents  ONLY  add  6%  to  Total  Book  Cost 

Total  Amount  Enclosed: 


* No  refunds  on  PLN  subscription  or  book  / index  orders  after  orders  have  been  placed  ' 
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ARE  PRISON  PHONE  RATES  KEEPING  YOU  LOCKED  DOWN? 


We  guarantee  savings  of  up  to  90%  on  your  long  distance,  out-of-state,  and  international  calls  from 

all  Federal  prisons,  county  jails  and  State  prisons. 

Call,  write,  e-mail  or  check  out  our  website  for  more  information! 


TO  CELEBRATE  PLN'S  21  st  ANNIVERSARY  WE'RE  OFFERING  TWO  SPECIAL  PROMOTIONS;  ONE  FREE  MONTH  OF 
SERVICE  TO  ALL  NEW  SUSCRIBERSTO  OUR  US  DOMESTIC  PLANS  - (PROMO  CODE:  PLNUSA)  - AND/OR  100  FREE 
INTERNATIONAL  MINUTES  FOR  NEW  INTERNATIONAL  SUBSCRIBERS  -(PROMO  CODE:  PLNINTL). 


Garantizamos  ahorro  de  hasta  el  90%  en  tus  llamadas  de  larga  distancia  inter-estales  e internacionales  desde 

todas  las  carceles  federales,  locales  y estatales. 

Para  contactar  con  nosotros:  Llame,  escriba  o entre  en  nuestra  pagina  web  para  mas  informacion . 

PARA  CELEBRAR  EL  PLN'S  21  ANIVERSARIO,  ESTAMOS  OFRECIENDO  DOS  PROMOCIONES  ESPECIALES, 
SERVICIO  GRATIS  POR  UN  MEZ  ATODOS  LOS  NUEVOS  CLIENTES  QUE  SE  SUSCRIBANA  NUESTRO  PLAN  DOMESTICO 
-( CODIGO  DE  PROMOCION:  PLNUSA)-  Y/O  1 00  MINUTOS  GRATIS  PARA  NUEVOS  CLIENTES  QUE  SUSCRIBAN 

EL  PLAN  INTERNACIONAL  -(PROMO  CODE:  PLNINTL) 


Spain  Telecom,  Inc. 

1 220  Broadway  - #803 
New  York,  NY  10001 
www.inmatefone.com 
clients@inmatefone.com 
Call:  1(845)326-5300 

Espanol:  1(845)342-8110 


Start  Saving  Today! 


Inmatefone 

Keeping  You  In  Touch 


aPrisonLegal 

Dedicated  to  Protecting  Human  Rights 


Investigations 


Publications 


If  you  need  to  know 
about  prisons  and 
jails  or  are  litigating 
a detention  facility 
case,  you  can't  afford 
not  to  subscribe 
to  our  website! 


Online  subscribers 
get  unlimited, 
24-hour  a day  access 
to  the  website 
and  its  content! 


Sign  up  for 
PLN's  FREE 
listserv  to 
receive  prison  and 
jail  news  and  court 
rulings  by  e-mail. 


► PLN's  website  offers  all  issues  of  PLN 
in  both  searchable  database  and 
PDF  formats.  Issues  are  indexed  and 
posted  as  soon  as  they  go  to  press. 

► Publications  section  has  numerous  down- 
loadable government  reports,  audits  and 
investigations  from  around  the  country. 

► Full  text  decisions  of  thousands  of  court 
cases,  published  and  unpublished. 

► All  content  is  easy  to  print  for  down- 
loading and  mailing  to  prisoners. 

► Most  complete  collection  of  prison  and  jail 
related  verdicts  and  settlements  anywhere. 

► Order  books,  print  subscriptions 
and  make  donations  on  line. 


>>FREE  Data  Search 


Settlements 


► Brief  bank  with  a wide  assortment 

of  winning  motions,  briefs,  complaints 
and  settlements. 

► Links  to  thousands  of  prison,  jail,  criminal 
justice  and  legal  websites  around  the  world. 

► Thousands  of  articles  and  cases,  all  fully 
indexed  by  more  than  500  subjects, 
searchable  by  case  name,  case  year,  state 
of  origin,  court,  author,  location,  case 
outcome,  PLN  issue  and  key  word  search. 

► Search  free,  pay  only  if  you  find  it! 

► The  highest  quality,  most  comprehensive 
prison  litigation  news  and  research  site 
in  the  world. 

Affordable  rates  to  meet  your  budget 

$19*95  per  month  • $149*95  per  year 


Subscribe  to  Prison  Legal  News  Online!  http://www.prisonlegalnews.org 
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Change  Service  Requested 


Non-Profit  Org. 
U.S.  Postage 
PAID 

Portland  OR 
Permit  No.  3142 


Subscription  Renewal 

Change  of  Address 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 

If  you  move  or  are  transfered,  please 

For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 

notify  PLN  as  soon  as  possible  so  your 

scription  expires  after  the  February  2006  issues  is  mailed.  Please 

issues  can  be  mailed  to  your  new  ad- 

renew  at  least  2 months  before  the  expiration  date.  IF  THE  LA- 

dress!  PLN  only  accepts  responsibility 

BEL  SAYS  EXPIRES:  07/2011  THIS  IS  YOUR  LAST  ISSUE. 

for  sending  an  issue  to  the  address  pro- 

Please  renew  immediately  to  avoid  missing  any  issues. 

vided  at  the  time  an  issue  is  mailed! 

^fCA$H  FOR  YOUR  STAMPS 

Get  the  HIGHEST  REIMBURSEMENT  RATES  for  ALL  of  your  stamps 
from  the  ONLY  stamp  service  continuously  serving  inmates  for  9 years. 
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Prison  Legal  News  Interviews  Former  Prisoner 
and  Famous  Actor  Danny  Trejo 


Danny  Trejo  is  one  of  the  best-known 
American  actors  living  today.  His 
scarred  face  is  among  the  most  recognized 
in  action  movies  and  he  has  appeared  in 
over  200  films,  including  Heat,  Machete, 
Predators,  From  Dusk  Till  Dawn  and 
many  others.  Less  well  known  is  the  fact 
that  Danny  spent  over  ten  years  in  vari- 
ous maximum-security  California  state 
prisons  before  getting  out,  getting  sober, 
working  as  a drug  counselor  and  then 
becoming  an  actor. 

PLN  editor  and  founder  Paul  Wright 
caught  up  with  Danny  in  February  2011 
in  Marina  del  Rey,  California  for  this  in- 
terview. More  of  a chat  over  brunch  than 
a formal  interview  (we  edited  out  banter 
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with  the  waitress  and  comments  about 
the  food),  Danny  was  the  consummate 
interviewee  and  spoke  candidly  about  his 
life  path,  his  views  on  the  criminal  justice 
system  and  the  need  for  reform. 

The  interview  was  interrupted  several 
times  by  fans,  especially  children,  who 
wanted  his  autograph.  Danny  is  a gra- 
cious and  cheerful  celebrity  who  enjoys 
and  respects  his  many  fans. 

* * * 

PAUL  WRIGHT:  So  you’re  saying  you 
were  state  raised? 

DANNY  TREJO:  You  know,  juve- 
nile hall,  juvenile  youth  authority  camp, 
penitentiary. 

PW:  And  you  were  born  here  in  LA? 

DT:  Right  here  in  Los  Angeles. 

PW:  What  year  were  you  born  in? 

DT:  1944. 

PW:  According  to  the  Internet  Movie 
Database,  they  can’t  seem  to  figure  out  how 
many  movies  you’ve  actually  been  in. 

DT:  About  200. 

PW:  So  you  don’t  know  the  number 
either. 

DT:  I don’t  need  to  read  scripts.  I just 
show  up,  like,  what  do  I do. 

PW:  Well,  that’s  pretty  good.  At  this 
point  you’re  basically  the  most  prolific  and 
recognized  actor  in  America.  Unless  they 
live  in  a cave,  if  someone  goes  to  the  movies 
they  know  who  you  are. 

DT:  I was  in  Capetown,  South  Africa, 
and  a van  pulled  up  right  to  our  set  where 
we  were  filming,  we  were  at  a high  school 
and  all  these  kids  came  running  across  the 
campus,  and  I’m  looking  [saying]  “who’s 
here,  who’s  here?”  And  the  driver  says,  “you, 
Mr.  Trejo.”  And  all  these  kids  recognize  me 


from  Spy  Kids  and  Bubble  Boy,  and  different 
movies  that  I’ve  been  in,  and  now  with  the 
Internet  anybody  that  knows  how  to  use  a 
computer  can  see  any  movie  they  want.  The 
rating  system  now  is  like  the  stupidest  thing 
in  the  world  because  if  Johnny  who’s  12  has 
a DVD  every  kid  in  the  world  is  gonna  have 
a DVD.  I’ve  got  nine,  ten-year-old  kids  that 
[say]  “I  love  you  in  Machete.” 

PW:  What  about  in  Mexico  or  Latin 
America? 

DT:  In  Mexico  it’s  funny  because  we 
premiered  Machete  down  there.  And  in  the 
paper  they  said  I was  the  reincarnation  of 
Jesus  Christ. 

PW:  That’s  pretty  high  praise,  to  be 
the  reincarnation  of  Jesus  Christ. 

DT:  It  was  so  weird,  and  my  son  Gil- 
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Danny  Trejo  (cont.) 

bert,  he’s  23  years  old  today.  He’s  going  to 
direct  me  in  a movie,  just  now  he  directed 
me  in  a music  video,  and  then  he  said, 
“Dad,  you’re  as  popular  as  the  Beatles 
down  there  now.”  But  when  I showed  it 
to  my  mom,  she  said  that’s  blasphemy. 
And  that’s  a Catholic  country.  But  they 
love  me  down  there. 

PW:  Well,  my  mom,  she’s  71  and  she 
was  asking  me  “why  are  you  going  to  Los 
Angeles.”  And  I say  I’m  going  to  interview 
Danny  Trejo.  And  she  says,  “El  es  el  actor 
mas  famoso  del  mundo.”  |He’s  the  most 
famous  actor  in  the  world].  My  mom’s  71 
and  she’s  a fan  too.  It  sounds  like  your  fan 
base  is  pretty  spread  across. 

DT:  My  mom’s  85  and  I took  her  to 
the  preview  of  Machete  and  I didn’t  really 
want  her  to  see  me  with  the  two  broads  in  the 
pool.  And  Robert  Rodriguez  and  Quentin 
Tarantino  were  sitting  right  behind  us.  So 
when  the  scene’s  coming  up  I said  “mom, 
you  might  not  wanna  watch  this,”  and  she 
said  “callate”  [be  quiet],  she  loved  it. 

PW:  Where  do  you  live? 

DT:  I live  out  in  the  San  Fernando 
valley.  I used  to  live  here  in  Venice,  I used 
to  manage  some  apartments  here.  And  my 
mom  hurt  her  knee,  her  knee’s  bad  so  she 
can’t  really  get  around.  So  I got  a house  near 
her.  I asked  her  if  she  wanted  me  to  move 
in,  she  said  no,  no,  no,  noise  and  shit.  So  I 
got  a house  near  her.  And  it’s  funny  ’cause 
I live  with  Mario,  another  guy  named  Max. 
Mario  I actually  met  in  San  Quentin,  when  I 
was  doing  Blood  In  Blood  Out.  I was  doing 
the  film;  he  was  a resident,  he  had  a five-year 
lease,  so  we  hit  it  up.  I talked  to  him  about 
staying  clean,  staying  sober,  and  then  when 
he  got  out  he  kind  of  looked  us  up  and  he’s 
been  clean  fourteen  years.  So  you  know,  we 
just  do  whatever  we  can....  My  kids  still  live 
here,  my  daughter.  Her  mom  had  two  other 
kids  after  we  split  up,  with  her  husband, 
and  then  they  split  up.  One  of  her  sons  is 
autistic,  my  daughter  moved  back  in  with 
her  to  help  her.  And  then  Gilbert  he  still 
lives  here  with  his  girlfriend,  and  my  big  boy 
Danny  Boy  he  lives  in  Lompoc  because  his 
mom  has  hepatitis  C real  bad.  I think  it’s  a 
real  compliment  to  me  that  they  really  take 
care  of  their  moms.  I’m  just  really  proud  of 
all  of  them.  I’m  really  blessed.... 

I’m  not  supposed  to  be  in  a tank  top 
in  a restaurant.  My  partner  Eddie  Bunker, 
he  would  always  say  that  I’d  say  I have 
rights.  He’d  say  yeah,  but  other  people 
have  rights  too.  He  did  twenty  years  in 


Quentin,  he’s  a writer. 

PW:  I know,  he  is  arguably  one  of  the 
best  convict  writers  of  the  20th  century. 

DT:  And  he  used  to  be  my  mentor. 
He  got  me  into  films,  he  got  me  into  the 
movies. 

PW:  So  you  went  to  prison,  when  did 
you  start  using  drugs? 

DT:  My  uncle  turned  me  on  to  grass 
when  I was  eight  years  old.  And  it’s  funny 
when  I say  that  to  like  a normal  citizen 
they’re  kind  of  appalled.  But  I say  that  to 
a convict,  they  say  okay  we  know. 

PW:  That’s  our  world. 

DT:  He  got  me  loaded.  I threatened 
to  snitch  on  him  if  he  didn’t  give  me  a fix, 
I was  about  12.  And  from  then  on  it  was 
just  whatever  drugs  were  available. 

PW:  When  did  you  first  go  to  prison? 

DT:  I went  to  camp  in  ’59, 1 got  out 
of  there  and  I went  to  prison  and  I went 
back  in  ‘62,  I got  out  and  I went  to  the 
joint  in  ’65. 

PW:  What  did  you  go  to  prison  for? 

DT:  Actually  the  last  time  I went  to 
the  joint  it  was  for  selling  four  ounces  of 
pure  sugar  to  a federal  agent. 

PW:  They  really  get  pissed  off  when 
you  sell  them  that. 

DT:  Let  me  tell  you  something.  Guys 
that  sold  heroin  were  going  home  before  me. 
They  would  write  the  board  every  time.... 

PW:  The  cops  are  pissed  off  because 
you’re  ripping  them  off. 

DT:  And  I didn’t  give  them  back  the 
money.  It  was  only  about  seven  grand  but 
I buried  it  in  my  mom’s  back  yard  along 
with  some  pistols,  a sawed-off  shotgun  and 
a hand  grenade.  I carried  them  all  to  my 
mom’s  ‘cause  I knew.  Once  I saw  this  guy 
get  away  I knew.  I said,  “You  know  that 
guy’s  a cop.”  And  he  said,  “Well  I’ve  got  the 
money.”  I remember  [sending]  letters,  saying 
mom  don’t  do  any  work  in  the  back. 

PW:  How  far  did  you  get  in  school? 

DT:  I got  my  high  school  diploma 
in  the  joint,  you  know  what  I mean,  and 
that’s  a funny  story  ’cause  all  my  life  every- 
one’s been  telling  me  I have  to  have  a high 
school  diploma  to  get  a good  job. 

PW:  And  you  never  had  to  use  it  once. 

DT:  When  I got  into  the  joint  my 
homies  said,  “Hey  Danny  you  gotta  get  into 
dry  cleaning,  it’s  the  best  job  in  the  joint. 
You  could  press  your  clothes.”  So  I put  in  a 
ducket  for  the  dry  cleaning  and  I got  it  back: 
“This  trade  requires  a high  school  diploma.” 
So  it  all  comes  back,  you  know. 

PW:  And  which  prisons  were  you  in? 

DT:  I was  in  San  Quentin,  Folsom, 
Soledad,  Vacaville,  Susanville,  Sierra. 
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PW:  This  was  back  when  California 
didn’t  have  that  many  prisons. 

DT:  And  Susanville  and  Sierra  were 
conservation  camps.  Susanville ’s  a joint. 

PW:  They’ve  got  four  joints  in  Susan- 
ville now. 

DT:  Oh  they  do?  They  used  to  just 
have  two.  It’s  hard  to  say.  Prison  was  an 
adventure,  you  know.  I’ve  got  my  little 
cousin  right  now  who  I’m  trying  to  get  out. 
He  went  to  the  joint  when  he  was  17,  and 
that  was  1980.  He  just  got  denied  another 
three.  So  he’s  got  about  what,  32  years. 

PW:  That’s  a lot  of  time. 

DT:  Yeah,  poor  baby. 

PW:  These  were  all  short  stints? 

DT:  The  last  jolt  was  5 years. 

PW:  At  one  point  you  were  doing 
armed  robberies? 

DT:  Yeah,  we  were  doing  robberies. 
You  do  robberies  for  your  drugs.  That’s 
the  way  my  uncle  taught  me. 

PW:  I just  did  armed  robberies  for  the 
money,  so  I didn’t  have  the  excuse.  I didn’t 
like  working  too  much. 

DT:  Well  you  had  no  excuse  Paughter], 

PW:  I read  a great  quote,  something 
like,  “When  I was  growing  up  Chicano  in 
Los  Angeles  my  choices  were  be  a drug 
dealer  or  a laborer  so  I decided  to  do  armed 
robberies  and  cut  to  the  chase.” 

DT:  Yeah,  that  was  it.  And  you  know 
it’s  so  weird,  like  now,  things  are  like  a little 
different  in  the  joint  simply  because  you’ve 
got  that  three  strikes  law  here. 
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PW:  I was  going  to  ask  you  about  that, 
what  are  your  views?  Would  you  have  been 
three  struck? 

DT:  I asked  my  attorney,  he  said  you’d 
have  had  about  four  [strikes],  you’re  done. 
But  the  three  strikes  law  is  the  best  thing 
that  ever  happened  for  the  California  pe- 
nal system.  It’s  the  worst  thing  that  ever 
happened  for  inmates. 

PW:  Well,  I think  it’s  bad  for  taxpay- 
ers too. 

DT:  Even  the  guy  that  wrote  the  law 
says  it’s  being  misused.  And  what  they’ve 
done,  they’ve  taken  all  the  power  away  from 
the  judge  and  put  it  in  the  DA’s  hands.  So 
you’re  going  against  a stacked  deck  from 
the  gate.  Your  adversary,  your  opponent 
has  all  the  cards.  And  you’re  coming,  he’s 
got  all  the  cards,  this  is  the  deal  we’ll  make 
for  you  if  you’ll  take  this  and  this.  My 
stepson  right  now,  they  just  offered  him  32 
years  (he’s  18,  went  in  at  16). 

PW:  And  this  is  what  passes  for  a plea 
bargain  these  days. 

DT:  They’ve  taken  all  the  power  from 
the  judge  and  put  it  in  the  DA’s  hands, 
it’s  the  worst  thing  that’s  ever  happened. 
California,  its  prison  population  has  to 
be  up  just  so  much.  Now  they’ve  stacked 
the  deck,  it’s  always  up.  I remember  when 
you  were  in  the  joint,  out  of  500  inmates 
maybe  you  had  3 or  4 lifers.  Now  you’ve 
got  200.  Life  used  to  be  for  armed  robbery, 
murder,  [something]  heinous.... 

PW:  Now  you’ve  got  guys  doing  life  for 
stealing  a slice  of  pizza  or  golf  clubs. 

DT:  Yeah,  so  you’ve  got  guys  doing 
life  for  nothing.  When  I go  up  there,  there’s 
a whole  lot  more  despair,  just  because.... 

PW:  Do  you  go  to  prisons  now? 

DT:  Oh  yeah,  any  one  I can.  I’ve  been 
to  prisons  all  over  the  U.S.,  because  if  I’m 
doing  a film  I’ll  always  have  them  find  me 
a prison  to  go  in. 

PW:  Do  you  meet  with  groups?  What 
kind? 

DT:  AA,  NA,  CA  or  just  a pre- 
release, any  ward  that’ll  have  me. 

PW:  After  you  got  out  of  prison  in  ‘69, 
and  you  went  to  work  as  a substance  abuse 
counselor? 

DT:  First  I worked  in  a junkyard,  in 
a wrecking  yard,  and  then  me  and  Danny 
Lebatoff  started  a gardening  business  which 
worked  out  really,  really  fucking  well.  Nei- 
ther one  of  us  knew  a fucking  thing,  we 
didn’t  even  have  a lawnmower.  Someone 
wanted  us  to  mow  their  lawn,  we’d  say  okay, 
you  have  a lawnmower,  we’d  use  theirs. 

PW:  So  you’re  doing  landscaping 
without  the  lawnmower? 
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DT:  Yeah,  and  I was  also  just  doing  a 
lot  of  volunteer  work.  You  know,  talking  at 
schools,  doing  whatever  I could.  And  this  or- 
ganization called  the  Narcotics  Prevention 
Project  heard  about  me  and  a guy  named 
Jimmy  Gene  , who  was  also  an  ex-convict, 
offered  me  a job.  So  I went  to  work  for  him 
and  they  saw  that  I was  kind  of  articulate 
and  I was  the  court  liaison  for  a while,  then 
I was  the  hospital  coordinator.  And  the 
NPP  was  one  of  the  first  substance  abuse 
programs  here  in  LA  other  than  Synanon 
and  those  beat-you-down  kinds  of.... 

PW:  They  still  around?  Seems  like  all 
the  good  programs  don’t  make  it. 

DT:  What  happens  a lot  of  times  is 
peoples’  egos  start  going,  “I’m  saving  all 
these  people.”  And  all  of  a sudden  they 
veer  off  the  path.  Only  reason  you’re  here 
is  ‘cause  of  them,  it’s  not  about  you.  And 
I’ve  found  in  the  42  years  that  I’ve  been 
doing  this  thing  that  any  program  that 
doesn’t  adhere  to  the  close  steps  of  recov- 
ery that  come  out  of  AA  and  NA  seem  to 
fail.  And  not  so  much  because  that’s  the 
only  way  but  because  what  you’re  doing  is 
giving  up  your  ego  and  saying  this  is  the 
way  I’m  staying  clean,  it’s  not  my  fortitude 
and  it’s  not  my  machismo.  This  is  the  way. 
But  you  know  you  just  keep  coming  back. 
The  first  time  I was  introduced  to  AA 
was  1959.  Once  you  know  about  it,  it’s 
always  there,  it’s  always  an  alternative.  I 
honestly  think  they  should  start  teaching 
kids  about  drug  and  alcohol  abuse  in  the 
3rd  grade,  saying  this  is  not  good  behav- 
ior. Kids  don’t  have  sex  class  until  the  6th 
grade,  by  then  they’ve  had  sex. 

Los  Angeles  city  schools  are  probably 
the  worst  in  the  world.  Huge  babysitting. 
My  son  hated  school,  got  in  trouble,  got 
in  trouble.  They  thought  he  had  ADD  so 
they  put  him  on  medication,  so  he  started 
doing  more  drugs.  I had  to  go  to  court  with 
him.  He  had  drugs  and  paraphernalia,  he 
had  tagging  and  chronic  truancy.  So  when 
I walked  into  court,  I looked  at  the  judge, 

Prison  Legal  News 


she  looked  at  me.  She  said,  “Mr.  Trejo  let’s 
get  one  thing  straight  right  now:  Heat  is 
my  favorite  movie  of  all  time.”  So  she  says, 
“Here’s  the  deal,  I have  to  place  him,  he 
has  three  charges.  You  find  a facility  that 
he  cannot  run  away  from”  - ‘cause  he  was 
a rabbit,  he  would  run  - “and  he  will  not 
have  a criminal  record  whatsoever.”  Her 
placement  was  youth  authority.  So  I found 
a placement  in  Provo  Canyon.  I took  him 
off  that  medication  and  I took  him  to 
Provo.  And  he  made  it  through  10th,  11th 
and  half  of  the  12th  grade.  They  found 
out  he  didn’t  have  ADD,  he  had  an  IQ  of 
165,  he  was  a fucking  genius. 

They  found  out  he  had  this  ridiculous 
IQ.  I said  why  are  you  doing  so  good  here? 
He  said,  “They  said  I could  get  out.”  It’s  the 
motivation.  And  he’s  already  directed  me  in 
a film.  He’s  23  years  old  of  age.  He’s  never 
seen  me  drunk,  he’s  never  seen  me  loaded. 

PW:  How  long  have  you  been  sober? 

DT:  42  years. 

PW:  There’s  a lot  of  substance  abuse 
in  prison,  80-90%  of  people  in  prison  have 
substance  abuse  problems.  And  in  the  film 
industry  a lot  of  people  have  drug  and  al- 
cohol problems. 

DT:  If  you  took  out  all  the  nonviolent 
drug  offenders  in  the  California  penal  sys- 
tem, it’d  probably  drop  by  about  60%. 

PW:  When  I look  at  the  numbers,  I 
think  it’s  one  of  those  things.  Just  because 
people  aren’t  in  prison  for  drug  offenses, 
when  you  start  thinking  about  how  many 
people  are  in  prison  indirectly  for  drugs, 
then  that’s  a lot  more  people. 

DT:  And  you’re  kind  of  unique,  doing 
armed  robberies  professionally  for  armed 
robberies.  Most  armed  robberies  are  out 
of  necessity. 

PW:  What  was  it  like  doing  time  in 
the  60s? 

DT:  I always  say  it  was  an  adventure, 
‘cause  every  morning  I’d  get  up  and  it  was 
an  adventure.  It  was  a lot  different.  There 
wasn’t  as  much  violence,  even  though  you 
cross  somebody  you  might  get  killed,  there 


wasn’t  the  north,  south,  Mexican  deal, 
there  was  a real  thin  line  as  far  as  Mexicans, 
blacks  and  whites.  You  know  the  whites 
tied  up  with  the  Mexicans  because  there 
wasn’t  a lot  of  them  that  would  kill.  A lot  of 
them  got  more  sex.  They  have  less  sex  now. 
The  Latinos  and  the  blacks  have  always 
been  fighting  though.  They’re  fighting  for 
the  bottom.  In  prison,  in  the  60s,  the  whites 
would  tie  up  with  the  Mexicans,  because 
they  didn’t  like  the  black  dudes.  And  a lot 
of  us  grew  up,  San  Francisco,  the  northern 
Mexicans  are  a little  different,  a lot  of  them 
grow  up  closer  to  blacks.  But  the  early  70s, 
they  were  really  bad. 

PW:  Just  out  of  curiosity,  did  you  know 
George  Jackson? 

DT:  Yeah,  George,  he  was  in  Soledad. 
I don’t  want  to  sound  racist....  One  of  the 
things  that  happened  is  in  Soledad,  in  any 
joint,  if  you  were  a black  man  who  ripped 
off  my  cell  and  I was  a white  guy  I went 
and  killed  you.  You  understood,  we  were 
in  the  game,  whoever’s  in  the  game,  you 
know  what  I mean.  There  were  certain 
guys  that  were  in  the  game,  there  were  other 
guys  that  weren’t.  So  you  didn’t  walk  with 
the  booger  eaters  or  the  crazies....  Well  the 
thing  about  George  Jackson,  Yogi  Pinell, 
those  guys,  what  they  did,  they  started 
like  indiscriminately  killing  white  guys.  It 
didn’t  become  like,  all  white  guys,  or  all 
black  guys,  it  didn’t  do  that  ’till  the  seven- 
ties. That’s  when  he  was  like,  “the  white 
man,”  just  completely  against  anybody 
that  was  white.  And  so  when  the  Mexicans 
got  involved,  it  was  because  they  were  just 
running  down  the  tier,  I think  they  stabbed 
about  6 or  7 guys  in  Soledad,  but  none  of 
them  were  really  in  the  game.  A couple  of 
them  didn’t  even  really  know  why  they  were 
there,  why  they  were  in  prison.  So  that  was 
when  the  Mexicans  just  started  going  crazy 
too,  going  after  them. 

PW:  Did  you  do  seg  time  when  you 
were  in  prison? 

DT:  Oh,  yeah.  In  ’68, 1 went  to  the  hole 
on  May  5th,  Cinco  de  Mayo.  I went  to  the 


hole,  I got  out  in  August.  And  me  and  Ray 
Pacheco  and  Henry  Quijada,  we  had  three 
gas  chamber  offenses.  It  was  alleged  that  I 
hit  Lt.  Gibbons  in  the  head  with  a rock.  It 
was  alleged  that  Ray  Pacheco  socked  a free 
person.  By  the  grace  of  god,  Lt.  Gibbons, 
I think  he  knew  I didn’t  throw  the  rock  at 
him.  I just  threw  a rock.  And  he  said,  ’cause 
I remember  him  looking  at  me  like  this  and 
leaning  and  looking  at  me,  I think  in  his 
report  he  said  he  didn’t  know  who  threw 
the  rock,  one  of  them  threw  the  rock.  And 
then  the  free  person  that  Ray  attacked,  they 
couldn’t  find  him  to  bring  him  into  court.  So 
basically  it  was  a reject,  they  just  kicked  it. 
And  I came  out  of  the  hole  in  August.  When 
I was  in  the  hole  I kind  of  dedicated  my  life 
to  helping  other  people.  It  was  like  kind  of 
like  the  culmination  of  my  life,  everything, 
how  cool  I was,  all  the  teachers  that  wrote  [I 
had]  a lot  of  potential,  charismatic,  all  that 
shit.  It  all  culminated  to  being  in  the  hole  in 
Soledad,  looking  at  a wall  that  somebody 
smeared  shit  and  wrote  “God  Sucks”  in 
human  feces,  and  I’m  butt  naked,  like  this 
is  me,  that  moment  of  clarity. 

When  I was  seven  years  old,  me  and  my 
dad  built  my  dog  a doghouse,  and  it  had  a 
window  and  it  had  a carpet.  And  I stood 
there,  I remembered  building  that  doghouse, 
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Danny  Trejo  (cont.) 


and  this  is  me.  Fucking  ridiculous. 

I had  socked  a guy  through  a window, 
this  guy  who  had  ratted  on  us.  Fie  was  at 
the  window  block  of  my  cell,  [saying]  “fuck 
you,  fuck  you”  through  the  metal  door.  I 
punched  him.  And  bam,  all  the  way  through 
that  window.  I throw  my  hand  out,  the  little 
wire,  ooh  got  me,  ripped  it,  and  I remember 
saying,  “God  if  you’re  there,  it’s  gonna  be 
okay.  But  if  you’re  not,  Fm  fucked.”  And  the 
guard  came  by  and  said,  “Trejo,  let  me  see 
your  hand.”  And  for  me  to  stick  my  hand 
through  it,  is  like  stupid.  Bam!  But  I put  my 
hand  through  there  and  he  said,  “I’ll  get 
the  MTA  down  there.”  I was  still  bleeding 
all  over  the  cell.  I tied  a rag  around  it  so  it 
wouldn’t  bleed  so  much,  it  was  literally  I 
shattered  a bone.  About  twenty  minutes 
later,  I figure  he’s  just  fucking  with  me,  he 
comes  down  and  I couldn’t  put  handcuffs 
on  so  he’s  like  just  start  walking.  And  he’s 
gonna  beat  my  ass,  I know  it’s  a set  up. 
Fie  took  me  right  up  to  the  infirmary  and 
stitched  it  up  and  I went  back  down  and  I 
stayed  there  till  August,  went  to  court  and 
it  was  a DA  reject  so  they  let  us  go  back  to 
the  yard.  I became,  I was  the  first  inmate 
social  catalyst.  And  inmates  would  report  to 
me  on  problems  they  were  having....  I was 
the  first  one  that  CDOC  ever  had.  Peterson 
was  the  counselor  that  was  trying  this.  And 
what  he  said  was  that  he  needed  someone 
strong  enough  to  be  able  to  talk  to  the  man 
and  not  get  a rat  jacket.  So  inmates  were 
confiding  their  problems.  And  I think  for 
the  first  time  in  my  life,  I kind  of  enjoyed 
being  of  service. 

PW:  When  you  were  in  prison,  sit- 
ting in  that  cell  looking  at  “God  Sucks” 
smeared  on  the  wall,  did  you  ever  think  you 
would  have  the  life  you  have  now? 

DT:  I honestly  believed  that,  I mean 
did  you  ever  dream?  I don’t  think  I had 
any  dreams;  my  life  ambition  was  to  be 
the  welterweight  boxing  champion  of 
San  Quentin. 

PW:  Which  you  were,  right? 

DT:  So  OK,  I made  it.  No,  I didn’t 
have  any  dreams  of  this,  it  was  completely 
beyond  the  realm  of  possibility.  Especially 
getting  out ...  my  ambition  was  to  stay  out 
a year!  See  if  I can  make  this  parole,  that 
was  like  the  dream. 

PW:  There’s  a lot  to  be  said  for  having 
modest  ambitions. 

DT:  Now,  one  of  my  favorite  sayings  is 
I would  rather  shoot  for  the  moon  and  miss 
than  aim  for  the  gutter  and  make  it.  That’s 
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out  of  the  book  of  Danny,  psalm  7. 

PW:  And  how  did  you  get  into  the 
movie  business? 

DT:  By  accident.  I was  a drug  coun- 
selor, and  I was  working  with  this  kid  who 
was  about  17  or  18  years  old.  And  he  would 
call  me  and  say,  “Hey,  I'm  doing  this,  I’m 
doing  that.”  One  night  he  called  me  and 
he  was  in  tears.  “I’ve  got  a hundred  and 
eight  days  clean  and  I think  I’m  gonna  get 
loaded.”  I said,  “Well  come  on  over  and 
we’ll  watch  Johnny  Carson.”  And  he  was 
like,  “Man,  I’m  working,  can  you  come 
down  to  my  job.”  It  was  in  the  warehouse 
district,  I thought  he  worked  in  a ware- 
house. I thought  we  were  gonna  sit  out  in 
the  parking  lot  on  his  break,  and  smoke. 
You  know,  drink  coffee  and  smoke,  and 
after  the  break  he  was  going  to  go  in  and 
everyone  was  going  to  think  we  were  gay, 
you  know  two  guys  sitting  out  there.  And  it 
wasn’t,  he  was  on  the  set  of  a movie  called 
Runaway  Train  with  Jon  Voight.  I walked 
onto  the  set  and  everybody  started  staring 
at  me.  A guy  comes  up  and  says,  “Hey  do 
you  wanna  be  in  this  movie?”  He  says,  “You 
wanna  be  an  extra?”  I say,  “An  extra  what?” 
And  he  says,  “Can  you  act  like  a convict?” 
And  I say,  “I’ll  give  it  a shot.” 

PW:  They  didn’t  know  anything  about 

you? 

DT:  They  didn’t  know  anything  about 
me.  Gave  me  a blue  shirt,  took  off  my  shirt 
to  put  it  on,  and  the  minute  I took  off  my 
shirt  I’ve  got  that  big  tattoo.... 

PW:  Which  I think  has  been  voted  the 
most  recognizable  tattoo  in  the  world? 

DT:  International  Tattoo  Magazine 
says  its  the  most  recognizable  tattoo  in 
the  world. 

PW:  So  at  that  point  Eddie  Bunker  was 
already  in  the  film  industry  because  he  had 
already  published  a couple  books. 

DT:  And  it  had  already  been  made 
into  a movie  called  Straight  Time,  with 
Dustin  Hoffman.  Well,  I met  Eddie. 
Remember  when  Dustin  Hoffman  goes 
to  meet  Eddie  in  that  bar,  and  there’s  a 
robbery,  and  Dustin,  Eddie  says,  “Who’s 
your  wheelman?”  And  this  guy,  in  real  life, 
that  was  my  uncle  going  to  Eddie  Bunker, 
meeting  him  and  saying,  “Who’s  your 
driver?”  My  nephew  - I’m  about  14. 

PW:  So  art  imitates  life,  life  imitates 
art. 

DT:  He  says,  “Are  you  still  boxing?” 
I like  train  now,  I’m  in  great  shape.  He’s 
like,  “We  need  somebody  to  train  one  of 
the  actors  how  to  box.”  They  were  gonna 
give  me  fifty  bucks  for  acting  like  a convict 
...  and  then  I think  twenty  a day. 
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PW:  And  this  was  the  1980s. 

DT:  Yeah,  I was  like,  “How  bad  do  you 
want  this  guy  to  be  beat  up?”  I’d  have  done 
it  for  another  fifty  bucks.  Eric  Roberts  was 
scared...  And  he  never  learned  how  to  box 
so  he  did  whatever  I told  him.  The  director 
had  problems  with  them  and  he  saw  that 
I had  the  influence.  “You  fight  with  Eric 
in  movie.”  I didn’t  know  what  the  fuck  he 
was  talking  about.  All  I knew  is  they  were 
gonna  give  me  320  bucks.  The  director  was 
a Russian,  Andrei  Konchalovsky.  After  the 
first  day  I trained  Eric  they  had  no  prob- 
lem with  him.  At  first  he  was  a little  tired, 
secondly  he  wanted  to  learn  how  to  fight. 
I would  take  him  to  the  gym. 

So  the  director  comes  up  and  says, 
“You  come  tomorrow,  you  work  tomor- 
row.” And  then  he  kissed  me  on  both 
cheeks,  and  then  he  walks  away.  And  I’m 
like,  “This  sucker  has  me  teaching  this  guy 
how  to  fight  for  $320,  but  if  we’re  gonna 
keep  kissing  each  other....”  I’d  never  been 
with  a European....  I don’t  care,  kisses  are 
gonna  cost  money.  Andrei  Konchalovsky, 
his  family  were  Russian  aristocrats.  His 
grandfathers  wrote  Russian  anthems,  he 
has  artwork  hanging  in  the  Louvre.  So 
he’d  never  run  into  anybody  like  [me]. 

PW:  And  obviously  one  movie  turned 
into  another,  and  another  and  another. 

DT:  You  know,  the  first  five  years  of 
my  career,  I never  even  had  a name.  I was 
always  “inmate  number  1.” 

PW:  You  approached  your  film  career 
as  just,  keep  working.  And  I think  it’s  in- 
teresting that  some  of  the  most  successful 
actors,  like  Gene  Hackman,  have  said  the 
same  thing.  Some  people  say  “we  need  the 
special  role”  or  whatever.  So  obviously 
those  are  very  different  approaches  to  take 
to  a film  career. 

DT:  Right  away,  I’m  starring  or  I’d 
never  be  working,  neither  would  they!  It’s 
just  so  funny,  because  I was  interviewed 
one  time  and  they  asked,  “Don’t  you  get 
tired  of  that? ...  Oh  it’s  the  mean  Mexican 
guy  with  the  tattoo.”  And  I’m  like,  “I  am 
the  mean  Mexican  guy,  what  are  you  talk- 
ing about?” 

PW:  I think  that’s  common.  I read  an 
interview  with  Ed  O’Neal,  they  asked  him 
the  same  thing.  After  all  those  years  on  Mar- 
ried With  Children , don’t  you  worry  about 
being  typecast?  And  he  said,  “Well  I actually 
make  a lot  of  money  being  typecast.”  Have 
you  faced  any  barriers  or  obstacles  getting 
out,  being  an  ex-con  and  stuff? 

DT:  I think  I see  barriers  and  ob- 
stacles as  part  of  living.  Bill  Gates  is  a 
multi,  multi,  multi-billionaire,  I’m  sure  he 
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faces  obstacles. 

PW:  Well  he  came  from  a family  of 
privilege.  His  dad  was  already  a wealthy 
corporate  lawyer  when  Bill  Gates  went  to 
college,  so  he  could  afford  to  drop  out. 

DT:  It’s  only  a problem  or  obstacle  if 
it  sends  me  back  to  the  joint.  If  I work  my 
way  through  it,  it  just  makes  me  stronger, 
anything  that  doesn’t  kill  me  makes  me 
stronger.  Getting  a driver’s  license  was  a 
fucking  obstacle. 

PW:  How’s  the  film  industry  when  it 
comes  to  employing  ex-prisoners?  Is  it,  as 
long  as  you  do  the  work? 

DT:  Exactly.  I think  society  in  general 
don’t  care  as  long  as  you  do  the  work. 

PW:  I’m  from  Florida  and  I go  down 
and  hang  out  with  my  relatives  and  friends, 
a lot  of  them  are  from  Mexico,  and  they 
ask,  “How  can  these  Americans  say  they 
have  problems  finding  work  when  they 
speak  English  and  they  have  papers.”  And 
that’s  a little  bit  of  perspective.... 

DT:  I worked  in  a wrecking  yard,  and 
me  and  Danny  Lebatoff,  we  gotta  make 
some  money.  So  we  knock  on  doors.... 

PW:  No  one  wants  to  ask  you  if  you’re 
ex-cons. 

DT:  And  I have  found  that  everything 
good  that’s  happened  to  me  has  happened 
as  a direct  result  of  helping  someone  else. 


I mean  everything.  If  I hadn’t  gone  down 
to  that  kid  I wouldn’t  be  in  the  movie 
industry  today. 

PW:  You’d  still  be  a drug  counselor. 

DT:  Which  isn’t  a bad  job  but  I'm  still 
a drug  counselor.  For  Western  Pacific  Med 
Corps,  in  Glendale.  We  have  twelve  detox 
clinics  all  across  Southern  California.  I 
still  work  there.  I do  a lot  more  public 
relations  now  than  actual  counseling. 

PW:  What’s  your  favorite  movie  of 
all  the  movies  you’ve  been  in,  which  is  over 
200? 

DT:  Probably  Machete.  Besides  being 
the  lead,  I would’ve  liked  that  movie  even 
if  I wasn’t  in  it.  After  that  it  was  Heat  [Ed. 
note : Which  also  starred  Robert  De  Niro, 
A1  Pacino  and  Val  Kilmer], 

PW:  Robert  Rodriguez,  he’s  your  sec- 
ond cousin.  But  you  didn’t  find  out  he  was 
your  second  cousin  until  after  you’d  already 
started  making  movies. 

DT:  We  hit  it  off  like  that.  He  was 
already  down  here  when  he  was  shooting 
Desperado.  What’s  that  restaurant  at  26 
Market  Street?  But  Robert,  that  was  his  of- 
fice when  he  was  casting.  I walked  into  the 
office  and  he  said,  “You  remind  me  of  the 
bad  guys  in  my  high  school.”  And  I said,  “I 
am  the  bad  guys  in  your  high  school.” 

PW:  That’s  a great  line.  When  I was 


growing  up  I used  to  go  down  and  spend 
the  summers  in  Mexico  with  my  family. 
Me  and  my  cousins,  we’d  go  to  the  theater, 
and  these  were  the  Mexican  equivalent  of 
the  blaxploitation  movies.  Have  you  ever 
seen  El  Apando,  Camelia  la  Texana,  the 
Mexican  prison  and  gangster  movies?  Me 
and  my  cousins,  we’d  be  8,  9, 10  years  old 
and  get  popcorn  and  stuff.  And  when  I saw 
Machete  I was  like,  this  is  a 2010  version 
of  those  great  movies  we  used  to  watch  in 
Mexico. 

Given  your  experience,  both  firsthand, 
having  been  in  prison  and  your  own  expe- 
rience with  addiction  and  all  your  many 
decades  now  helping  other  people  with 
their  addictions,  what  are  your  feelings 
on  the  war  on  drugs?  I hate  using  the  term 
because  it’s  not  a war  on  drugs,  it’s  a war 
on  poor  drug  users.  But  when  you  got  out 
of  prison  in  ’69  there  were  half  as  many 
people  locked  up. 

DT:  First  of  all,  I believe  in  conspira- 
cy theories,  there’s  all  kinds  of  them.  If  we 
would  win  the  war  on  drugs,  if  they  would 
eradicate  drugs  out  of  the  United  States, 
then  about  a million  cops  and  prison  of- 
ficers are  out  of  jobs.  The  war  on  drugs  is 
more  for  public  calm,  public  safety,  public 
reassurance,  to  tell  the  public.... 

PW:  Public  theater. 
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Danny  Trejo  (cont.) 


DT:  But  the  reality  is  like,  and  I’m 
not  an  advocate  of  legalizing  drugs.  I wish 
they’d  legalize  marijuana,  it’s  like  fuck  it, 
it’s  OK,  it’s  legal. 

PW:  Why  don’t  you  think  drugs  should 
be  legalized? 

DT:  I don’t  know,  I don’t  think  I’m 
learning  yet  to  figure  out  a way  to  show 
the  public  that  if  we  legalize  drugs  there 
would  be  this  many  drug  addicts.  You 
would  completely  put  drug  cartels,  you’d 
put  them  all  out  of  the  business. 

PW:  What  do  you  think  about  when 
voters  turned  down  the  ballot  initiative  to 
legalize  marijuana  here  in  California? 

DT:  You  got  to  remember,  the  three 
strike  law  was  passed  because  of  Arnold 
Schwarzenegger.  The  three  strikes  law 
was  being  defeated,  and  who  was  that,  the 
prison  guards  union  got  to  Schwarzeneg- 
ger and  he  got  going  [funny  accent],  “if 
you  vote  for  this,  there  will  be  bad  men 
and  rapists....”  So  he  literally  scared  the 
shit  out  of  people.  Worst  governor  we  have 
ever  had  besides  Ronald  Reagan. 

PW:  Well,  Ronald  Reagan,  he’s  the  one 
who  enacted  trailer  visits  here  in  California. 
So  at  least  we  can  say  that  of  him. 

DT:  There’ve  been  some  big  mistakes 
made  now,  and  they  can’t  repeal  the  three 
strikes  law  because  there ’d  be  too  many 
people  coming  out  of  prison,  but  it’s 
sad  to  see  how  many  people  we  have  in 
prison. 

PW:  As  an  actor  you  travel  around 
the  world.  It  always  amazes  people  in 
other  countries  that  with  5%  of  the  world’s 
population  the  United  States  has  25%  of 
the  world’s  prisoners.  It’s  not  like  we  have 
more  crooks  or  anything  else. 

DT:  I honestly  believe  that  our  prison 
system  is  tied  directly  to  our  educational 
system.  All  the  kids  that  are  doing  bad  in 
school.  I go  to  CYA  and  I say,  “How  many 
people  have  a high  school  education?”  Out 
of  100,  maybe  5,  maybe  6. 

PW:  There’s  a criminologist  in  Har- 
vard named  Bruce  Western,  he’s  done  a 
lot  of  research  on  this,  and  he  does  really 
cutting  edge  work.  His  research,  what  he 
says  is  the  biggest  correlation  has  nothing 
to  do  with  race  and  class,  the  biggest  cor- 
relation is  a high  school  diploma.  Ironically 
politicians  are  defunding  our  education 
system  while  they  pump  money  into  the 
prison  system,  and  if  it  was  the  other  way 
around.... 

DT:  The  teachers’  union,  the  teachers’ 
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union  is  probably  the  best  thing  that  ever 
happened  to  teachers,  probably  the  worst 
thing  that  ever  happened  to  students. 

PW:  And  you  could  say  that  the  prison 
guards  union  is  probably  the  best  thing 
that’s  ever  happened  to  prison  guards  and 
the  worst  thing  that’s  happened  to  Califor- 
nia taxpayers. 

DT:  Good  point.  I mean,  we’re  ear- 
marked for  ten  more  prisons  in  the  next 
5 or  6 years. 

PW:  Well,  they  don’t  want  to  let  any- 
one out.  It’s  not  that  people  are  committing 
more  crimes,  the  crime  rate’s  going  down, 
but  people  are  going  to  prison  and  they’re 
staying  a lot  longer. 

DT:  And  the  price  of  people  being 
in  prison  is  twice  as  much  as  giving  them 
an  education! 

PW:  Actually  it’s  a lot  more  than  that. 

1 do  a lot  of  public  speaking  and  I was 
speaking  at  Yale,  and  I asked  the  professor 
- in  fact  I’m  speaking  at  USC  tomorrow 
night  - and  I was  at  Yale,  I asked  one  of  the 
professors,  “How  much  does  it  cost  to  go 
here?”  And  she  said,  “Undergrads  that’s  42 
grand  a year.”  And  I say,  “Wow,  42  grand 
a kid,  that’s  42  grand  on  the  hoof  here.” 
But  then  you  think  about  it,  in  a state  like 
California,  when  you  factor  in  all  the  costs, 
plus  the  bond  issues  they  spent  to  build  the 
prison,  you  could  be  sending  them  to  Yale. 
And  no  one’s  talking  about  doing  that. 

DT:  You  used  to  be  able  to  get  a 
bachelor’s  degree.  Schwarzenegger  took 
that  out. 

PW:  Bill  Clinton’s  the  one  that  elimi- 
nated Pell  grants  for  prisoners  at  the 
national  level  in  the  mid-90s.  And  after 
that  pretty  much  all  the  states  followed  suit. 
Ironically  the  only  state  where  prisoners  can 
get  a college  education  is  Texas,  which  is 
totally  bizarre.  And  I think  San  Quentin 
has  a university  program  but  that’s  privately 
funded,  it’s  not  taxpayer  money. 

What  are  your  views  on  the  death  pen- 
alty? In  California  they  go  years  without 
executing  people,  people  are  dying  of  old 
age  on  death  row. 

DT:  This  is  what  comes  to  mind. 
Richard  Ramirez,  people  who  have  com- 
mitted heinous  crimes.  But  that’s  a tough 
one.  I was  in  youth  authority  with  a kid 
who  later  got  executed,  and  he  went  16  or 
17  years  and  he  got  killed. 

PW:  He  was  executed? 

DT:  Yeah.  And  then  Tookie  Williams. 
He  stayed  on  death  row  so  long,  people  try 
to  make  him  out  a hero.  He  assassinated 

2 people. 

PW:  I think  it  was  four. 
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DT:  You  say,  wait  a minute.  I knew 
some  of  the  guys  that  knew  him.  He 
wanted  to  be  a gangster.  So  it’s  real  hard 
for  me  to  get  past  that.  You  know  I found 
Jesus  too. 

PW:  One  of  the  interviews  I saw,  you 
have  a great  line  about  rappers  and  street 
cred. 

DT:  Well,  it’s  like  if  you  didn’t  get 
your  street  cred  back  in  the  day,  forget 
about  it,  you’re  an  entertainer. 

PW:  If  you’re  not  an  OG,  you’re.... 

DT:  And  I think,  these  guys  all  want 
to  be  some  kind  of  gangster,  guys  buying 
machine  guns.  Armed  robbers  don’t  need 
machine  guns.  To  be  able  to  say  I’ve  got 
one,  that’s  ego.  And  real  gangsters  don’t 
want  anybody  to  know  they’re  gangsters. 
So  when  I see  all  these  phonies  walking 
around  out  there  talking  about  killing 
cops,  it’s  such  bullshit  man,  shut  up. 

PW:  If  you  had  one  thing  to  tell  people 
in  prison  right  now,  what  would  it  be? 

DT:  I think  education  is  the  key  to 
anything  you  wanna  do. 

PW:  Even  if  you  get  that  high  school 
diploma  that  you  don’t  wind  up  using? 

DT:  It  doesn’t  matter,  it  means 
you  got  it.  You  know  what  I do  now, 
producing  movies,  and  I have  a job 
and  30  people  show  up.  I’m  not  gonna 
interview  30  motherfuckers.  I’m  gonna 
say,  “How  many  of  you  have  a high 
school  diploma?”  So  maybe  five  of  them 
raise  their  hands,  so  I just  eliminated 
25  people.  They  eliminated  themselves 
by  not  wanting  to  get  that  high  school 
diploma  because  they  didn’t  think  it  was 
important  enough,  they  thought  all  the 
shit  that  everybody  was  telling  them  was 
bullshit.  So  I don’t  want  that  guy  or  per- 
son working  for  me.  Not  that  they  might 
not  be  qualified,  it’s  just  my  mind  tells 
me  they  didn’t  listen  to  everybody.  Even 
me,  I was  in  San  Quentin  trying  to  get  a 
job.  I mean  fuck.  I’ve  got  a high  school 
diploma.  So  that’d  be  it.  I’d  rather  shoot 
for  the  moon  and  miss  than  shoot  for  the 
gutter  and  make  it. 

PW:  Is  that  a Danny  Trejo  original? 

DT:  Yeah,  another  one  is  when  in 
doubt,  do  the  classy  thing.  And  it  just 
seems  to  work  out.  Everything  good  that’s 
ever  happened  to  me  has  happened  as 
a direct  result  of  helping  someone  else. 
Everything. 

PW:  That’s  fantastic.  Those  are  all  the 
questions  I have. 

DT:  Give  me  your  card,  I want  to 
keep  in  touch,  I want  to  read  Prison  Legal 
News. 
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Illinois  Federal  Court  Denies  Prisoner  Release  Order  at  Cook  County  Jail 


In  a per  curium  decision,  on  January  11, 
201 1 a three-judge  panel  of  federal  judges 
of  the  U.S.  District  Court  for  the  Northern 
District  of  Illinois  denied  a request  by  the 
Sheriff  of  Cook  County  for  entry  of  a pris- 
oner release  order  pursuant  to  18  U.S.C.  § 
3626.  The  Cook  Countyjail,  a 9,800-bed  fa- 
cility serving  Chicago  and  the  city’s  suburbs, 
has  been  the  subject  of  litigation  since  1974 
and  the  target  of  a Department  of  Justice 
lawsuit  filed  in  2008.  [See:  PLN,  July  2008, 
p.26;  Jan.  2009,  p.  16]. 

Cook  County’s  jail  has  been  accused 
of  conditions  that  violate  the  Eighth 
Amendment’s  prohibition  against  cruel 
and  unusual  punishment,  made  applicable 
to  the  states  through  the  due  process 
clause  of  the  Fourteenth  Amendment. 
Although  there  are  convicted  prisoners  at 
thejail,  most  are  pretrial  detainees.  Citing 
Minix  v.  Canarecci,  597  F.  3d  824  (7th  Cir. 
2010),  City  of  Revere  v.  Massachusetts 
General  Hospital , 463  U.S.  239  (1983)  and 
Bell  v.  Wolfish , 441  U.S.  520  (1979),  the 
court  noted  that  previous  consent  decrees 
“have  included  prisoner  release  provi- 
sions premised  on  the  belief  that  the  jail’s 
chronic  overcrowding  was  contributing  to 
the  constitutional  violations.” 

The  Justice  Department’s  lawsuit 
charged  inadequate  protection  of  pris- 
oners from  violence  by  other  prisoners, 
no  recourse  to  excessive  force  by  guards, 
inadequate  medical  care  and  unacceptable 
sanitation.  On  May  26, 2010,  federal  judge 
Virginia  M.  Kendall  approved  a consent 


by  Derek  Gilna 

decree,  known  as  the  Agreed  Order, 
which  displaced  previous  consent  decrees. 
Among  other  things,  the  order  banned 
triple  bunking  in  tiny  cells  and  “other 
methods  by  which  the  jail  has  sought  to 
accommodate  its  excessive  population 
without  releasing  prisoners.” 

The  three-judge  panel  made  various 
findings  and  rejected  the  Sheriff’s  request 
for  a release  order,  citing  § 3626,  which 
states  that  no  order  will  be  granted  unless 
“the  court  finds  that  such  relief  is  narrowly 
drawn,  extends  no  further  than  necessary  to 
correct  the  violation  of  the  Federal  right,  0 is 
the  least  intrusive  means  necessary  to  correct 
the  violation  of  the  Federal  right....  [and  the] 
court  shall  give  substantial  weight  to  any 
adverse  impact  on  public  safety  or  the  op- 
eration of  a criminal  justice  system  caused 
by  the  relief.”  The  court  did  find  that  “the 
criteria  for  the  entry  of  a prisoner  release 
order  have  been  satisfied  but  that  the  order 
proposed  by  the  Sheriff  (and  supported  by 
the  United  States)  requires  revision  in  order 
to  comply  with  the  statute.” 

The  court  determined  that  “overcrowd- 
ing is  a primary  cause  of  unconstitutional 
conditions  at  thejail.”  The  judges  noted 
that  Cook  County  is  $400  million  in  debt, 
and  “considerations  of  cost  loom  large  in 
any  analysis  of  alternatives  to  a prisoner 
release  order.”  The  court  was  critical  of 
the  portions  of  the  order  that  did  not 
specify:  1)  where  excess  prisoners  would 
be  housed  to  make  them  readily  accessible 
to  court  hearings  and  legal  counsel,  2) 


whether  other  counties  were  able  and  will- 
ing to  accept  excess  prisoners,  3)  criteria 
to  be  used  for  releasing  prisoners  on  their 
own  recognizance  and/or  electronic  moni- 
toring, 4)  how  such  monitoring  would 
be  funded,  and  5)  whether  only  pretrial 
detainees  would  be  eligible  for  release. 

The  court  also  noted  with  disapproval 
“the  unexplained  reluctance  of  the  state 
judges  in  Cook  County  to  set  affordable 
terms  for  bail...,”  apparently  leaving  “the 
release  of  pretrial  detainees  to  be  the  Sher- 
iff’s responsibility,”  but  observed  that  that 
issue  was  not  currently  before  the  court. 

The  three-judge  panel  denied  the 
Sheriff’s  motion  for  a proposed  release  or- 
der, without  prejudice  to  submit  a revised 
proposed  order  in  accordance  with  the 
court’s  findings.  This  case  remains  pend- 
ing. See:  United  States  v.  Cook  County,  761 
F.Supp.2d  794  (N.D.  111.  2011).  FI 
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Over  the  years  some  readers  have  said 
they  find  Prison  Legal  News  depress- 
ing because  we  don’t  report  any  good 
news,  or  not  much  anyway.  One  reason  for 
that,  of  course,  is  because  there  has  been 
precious  little  “good  news”  emanating 
from  the  American  criminal  justice  system 
over  the  past  several  decades.  But  amid  the 
overall  picture  of  gloom  and  doom  there 
are  the  occasional  bright  spots  of  people 
who  not  only  survive  imprisonment  in  the 
American  gulag  but  who  are  very  success- 
ful either  because  of  - or  in  spite  of  - their 
incarceration. 

As  a former  prisoner  myself,  I have 
long  observed  that  despite  a little  rhetoric 
to  the  contrary,  most  politicians  and  many 
citizens  in  this  country  really  do  not  like 
the  idea  of  former  prisoners  becoming 
successful.  They  don’t  want  ex-convicts 
to  commit  new  crimes  and  want  them  to 
stay  out  of  jail  so  as  not  to  drain  the  public 
treasury  even  further,  but  the  mainstream 
idea  of  success  is  for  former  prisoners  to 
work  menial  jobs  for  low  wages.  It  really 
upsets  people  when  former  prisoners  do 
well  socially  and  economically,  and  most 
notably,  no  one  in  a position  of  power  is 
stepping  forward  to  claim  any  credit  for 
the  occasional  outstanding  success  story 
than  they  are  for  the  pyrrhic  failure  of  our 
criminal  justice  system  as  a whole. 

Having  millions  of  ex-prisoners 
means  that  while  many  have  become  suc- 
cess stories  after  their  release  from  prison, 
a certain  number  have  become  very  suc- 
cessful. One  such  success  story  is  Danny 
Trejo,  who  I interviewed  for  this  issue  of 
PLN.  This  is  the  first  in  an  ongoing  series 
of  interviews  with  former  prisoners  about 
overcoming  adversity  - often  before, 
during  and  after  imprisonment  - and 
“making  it”  in  American  society,  often 
spectacularly. 

In  the  17  years  I spent  in  prison  I 
noted  that  low  self-esteem  is  pervasive 
among  American  prisoners.  For  a long 
time  people  in  prison  have  been  told 
they  are  losers,  pathetic,  failures,  etc. 
Fortunately,  not  everyone  buys  it.  I found 
Danny  Trejo’s  life  story  to  be  inspiring  in 
the  adversity  he  has  overcome  and  the 
simple  advice  he  has  for  people  who  are 
imprisoned,  and  how  he  became  success- 
ful in  a very  competitive  industry.  We  will 
print  more  such  interviews  in  the  future. 
This  month  marks  the  40th  anniver- 


From  the  Editor 

by  Paul  Wright 

sary  since  George  Jackson  was  murdered 
by  California  prison  guards  in  Black 
August,  and  next  month  marks  the  40th 
anniversary  of  the  Attica  uprising,  which 
ushered  in  the  modern  era  of  American 
penal  reform.  As  this  issue  of  PLN  goes 
to  press,  hundreds  of  California  prisoners 
remain  on  a hunger  strike  that  began  July 
1,  2011  to  protest  conditions  of  confine- 
ment in  control  units  and  their  placement 
in  such  units,  among  other  issues.  We  will 
report  on  these  matters  in  next  month’s 
PLN. 


As  a monthly  magazine,  we  are  con- 
strained by  how  timely  our  news  coverage 
can  be.  In  addition  to  our  print  publica- 
tion, we  also  offer  a free  Prison  Legal 
News  listserv  for  those  with  computer 
access.  It  is  available  on  our  website  at: 
www.prisonlegalnews.org.  We  send  out 
5-10  prison  and  jail-related  news  articles 
every  few  days. 

Enjoy  this  issue  of  PLN  and  please 
encourage  others  to  subscribe.  If  you  can 
make  a donation  to  support  our  work, 
please  do  so.  Every  little  bit  helps. 


Treasury  Department  Finds  Prisoners’ 
Fraudulent  Tax  Returns  Taxing 

by  Derek  Gilna 


Despite  passage  of  the  Inmate  Tax 
Fraud  Prevention  Act  of  2008,  the 
Internal  Revenue  Service  has  been  un- 
able to  curb  alleged  income  tax  fraud  by 
prisoners,  according  to  a report  released 
by  the  Inspector  General  of  the  U.S.  De- 
partment of  the  Treasury. 

The  report,  dated  December  29, 2010, 
found  “significant  problems  still  exist 
with  internal  revenue  service  efforts  to 
identify  prisoner  tax  refund  fraud.”  The 
report  claims  that  fraud  is  “increasing 
at  a significant  rate,”  and  the  number  of 
false  tax  returns  soared  from  18,103  in 
2003  to  44,944  in  2009  while  fraudulent 
refunds  in  that  same  time  period  increased 
from  $13.4  million  to  $39.1  million.  Not 
addressed  by  the  report  is  the  number  of 
fraudulent  tax  refunds  claimed  by  non- 
prisoners; i.e.,  members  of  the  general 
public. 

The  Inmate  Tax  Fraud  Prevention 
Act  “restricts  the  use  of  data  by  the 
Federal  Bureau  of  Prisons  to  facilitate 
only  administrative  actions  against  the 
[prisoner]  ...  [including]  revocation  of 
privileges  such  as  canteen  privileges,  out- 
side visits,  etc....”  The  Secretary  of  the 
Treasury  is  also  obligated  to  “provide  an 
annual  report  to  Congress  on  the  filing  of 
false  or  fraudulent  tax  returns  by  Federal 
and  State  prisoners.”  According  to  the 
Inspector  General’s  report,  “required 
agreements  have  not  been  completed  to 
allow  the  Internal  Revenue  Service  to 
disclose  information  to  prison  officials.” 


Before  data  can  be  shared,  the  IRS 
must  draft  a Memorandum  of  Under- 
standing with  the  Federal  Bureau  of 
Prisons  and  each  state  that  outlines  “how 
the  tax  return  information  will  be  received, 
secured  and  used  by  the  Bureau  and  the 
State  departments  of  corrections.”  There 
have  been  unexplained  delays  in  develop- 
ing such  memoranda  and  no  data  was 
being  shared  as  of  the  date  of  the  report. 
The  Treasury  Department  is  seeking  an 
extension  of  the  Inmate  Tax  Fraud  Pre- 
vention Act,  even  though  two  years  have 
passed  since  it  went  into  effect. 

The  Treasury  Department  also  rec- 
ommended that  the  IRS’s  Wage  and 
Investment  Division  revise  its  annual  re- 
port to  provide  Congress  with  a complete 
assessment  of  potential  prisoner  tax  fraud. 
Additionally,  it  was  suggested  that  all  tax 
returns  filed  by  prisoners  be  processed 
through  the  Electronic  Fraud  Detection 
System,  and  that  the  IRS  revise  its  filters 
to  validate  the  wages  and  withholding 
data  associated  with  prisoners  who  have 
been  incarcerated  for  at  least  a year  and 
file  tax  returns  claiming  a refund. 

The  Treasury  Department  was  critical 
of  the  IRS  screening  process,  stating  that 
expanded  access  to  wage  and  withholding 
information  could  improve  the  identifica- 
tion of  fraudulent  tax  returns,  and  noting 
that  of  the  287,918  tax  returns  filed  by 
prisoners,  253,929  were  not  selected  for 
screening.  Of  the  tax  returns  that  were  not 
screened,  48,887  had  no  wage  information 
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reported  to  the  IRS  by  employers. 

According  to  U.S.  Senator  Chuck 
Grassley,  ranking  member  of  the  Senate 
Finance  Committee,  “more  than  two  years 
ago,  Congress  gave  the  IRS  ...  authority 
to  share  tax  information  with  the  Federal 
Bureau  of  Prisons.  The  IRS  and  the  Fed- 
eral Bureau  of  Prisons  still  don’t  have  an 
agreement  in  place  to  share  information. 
Meanwhile,  the  number  of  inmates’  false 
returns  and  refunds  continue  to  rise.  This 
signals  that  prisoner  tax  fraud  is  a low 
priority  for  the  federal  government  ... 
while  they  wait,  taxpayers  are  picking  up 
a growing  tab  for  prisoner  tax  fraud.”  Ac- 
cording to  the  Inspector  General  report, 
prisoners  received  $123  million  in  refunds 
as  a result  of  fraudulent  tax  returns  from 
2004  to  2009. 

“We  have  the  ability  to  put  an  end  to 
this  fraud  and  save  taxpayers  millions  of 
dollars,  but  government  bureaucracy  has 
gotten  in  the  way,”  stated  U.S.  Senator 
Amy  Klobuchar.  “It’s  time  for  the  IRS  and 
the  Bureau  of  Prisons  to  work  together  to 
stop  felons  from  scamming  the  system.” 

The  IRS  disagreed  with  the  assertion 
that  it  was  not  trying  to  combat  the  al- 
leged tax  fraud,  noting  that  over  80%  of 
fraudulent  refunds  sought  by  prisoners 
were  prevented.  The  Treasury  Depart- 
ment also  mentioned  another  factor: 
not  all  prisoner  tax  returns  are  fraudu- 
lent. As  stated  in  the  report,  “There 
are  numerous  ways  a prisoner  could  ... 
earn  income  while  incarcerated.”  Some 
prison  systems  pay  minimum  wage  to 
prisoners  employed  in  industry  programs, 
which  results  in  income  higher  than  the 
minimum  filing  requirement.  Also,  many 


“white  collar”  prisoners  continue  to  have 
income  from  investments  and  business 
operations  outside  of  prison.  “Depend- 
ing on  the  amount  of  these  earnings, 
these  prisoners  may  also  be  required  to 
file  a tax  return  and  may  be  entitled  to  a 
tax  refund,  which  could  be  significant,” 
the  report  noted. 

Fraudulent  tax  returns  filed  by  pris- 
oners has  been  a long-standing  problem. 
[See,  e.g.:  PLN,  May  2007,  p.22].  Ad- 
ditionally, PLN  reported  on  a June  2010 
Treasury  Department  study  that  found 
prisoners  had  claimed  $9.1  million  in 
fraudulent  home  buyer  credits.  [See:  PLN, 
Feb.  20 1 1 , p.  1 8] . However,  that  study  - and 
the  December  2010  Inspector  General  re- 
port on  tax  fraud  - fail  to  emphasize  that 
a number  of  prisoners  and  their  outside 
accomplices  have  been  prosecuted  for  fil- 
ing false  tax  returns. 

For  example,  most  recently,  New 
Jersey  prisoner  Jerry  Julian,  47,  ran  a tax 
fraud  scheme  while  serving  time  at  the 
Riverfront  State  Prison,  helping  other 
prisoners  file  over  110  tax  refund  requests 
totaling  around  $215,000.  He  pleaded 
guilty  to  a federal  tax  fraud  charge  on  June 
27,  201 1 and  is  awaiting  sentencing. 

Also,  Barbara  J.  Singletary,  62,  was 
indicted  in  federal 
district  court  in  Illi- 
nois on  June  23 , 20 1 1 
for  helping  her  son, 

Michael  S.  Chaney, 
incarcerated  at  FCI 
Greenville,  in  a tax 
fraud  scam.  She  had 
mailed  blank  tax 
forms  to  Chaney, 


then  sent  completed  fraudulent  tax  re- 
turns, including  some  in  her  own  name, 
to  revenue  agencies  in  1 1 states.  She  was 
charged  with  conspiracy  to  commit  mail 
fraud  and  money  laundering. 

Sources:  “Significant  Problems  Still  Ex- 
ist with  Internal  Revenue  Service  Efforts 
to  Identify  Prisoner  Tax  Refund  Fraud" 
( Treasury  Inspector  General  for  Tax  Ad- 
ministration, Ref.  No.  2011-40-009),  www. 
accountingtoday.  com,  Wall  Street  Journal, 
www.  carmitimes.  com,  www.  newjerseynews- 
room.  com 
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Prosecutors  Who 


Prosecutors  have  a great  deal  of  power 
and  discretion.  They  choose  whether 
to  prosecute  a case,  what  charges  to  hie 
against  a defendant  and  what  plea  bargain 
to  offer.  They  can  influence  the  court  when 
imposing  sentence  and  can  even  seek  the 
death  penalty.  Prosecutors  are  also  under 
an  obligation  to  present  truthful  evidence 
in  court  and  to  reveal  evidence  that  might 
be  beneficial  to  defendants. 

But  what  happens  to  prosecutors  who 
shirk  those  professional  obligations  or 
commit  other  forms  of  misconduct?  And 
how  frequent  are  cases  of  prosecutorial 
misconduct? 

The  Northern  California  Innocence 
Project  at  the  Santa  Clara  University 
School  of  Law  examined  over  4,000  crimi- 
nal prosecutions  conducted  in  California 
between  1997  and  2009.  They  discovered 
707  cases  in  which  courts  explicitly  found 
that  prosecutors  had  engaged  in  mis- 
conduct. Thus,  the  rate  of  prosecutorial 
misconduct  in  the  study  exceeded  17%. 

Only  six  prosecutors  were  disciplined 
by  the  State  Bar  of  California  in  the 
707  cases  where  courts  determined  that 
prosecutors  had  committed  misconduct. 
Assuming  one  prosecutor  per  case,  that’s 
a 0.8%  discipline  rate.  Between  1997  and 
2009  there  were  4,741  state  bar  disciplinary 
actions.  Just  10  involved  prosecutors. 

“In  the  most  populated  state  in  the 
country,  we  have  a legal  system  that  does 
not  hold  prosecutors  accountable  who 
have  abused  public  trust,”  said  Northern 
California  Innocence  Project  executive  di- 
rector and  Santa  Clara  University  School 
of  Law  professor  Kathleen  Ridolfi. 

One  of  the  reasons  prosecutors  are  not 
often  disciplined  for  their  misconduct  is 
that  judges,  who  have  a legal  obligation  to 
report  prosecutorial  misconduct  to  the  dis- 
ciplinary committee  of  the  state  bar,  rarely 
do  so.  This  allows  misconduct  by  prosecu- 
tors to  become  habitual.  Sixty-seven  of  the 
prosecutors  in  the  707  examined  cases  com- 
mitted misconduct  multiple  times  - some 
as  many  as  five  times.  Yet  the  vast  majority 
were  never  disciplined. 

The  study  was  based  primarily  on  a 
review  of  appellate  court  rulings  and  a few 
rulings  from  other  courts,  and  the  results 
were  published  in  a report  titled  “Prevent- 
able Error:  A Report  on  Prosecutorial 
Misconduct  1997-2009,”  by  Ridolh  and 
Pulitzer  Prize-winning  Chicago  Tribune 

August  2011 


Commit  Misconduct  Are 

by  Matt  Clarke 

reporter  Maurice  Possley,  who  is  a visit- 
ing Innocence  Project  research  fellow. 
The  report  also  noted  an  additional  282 
California  cases  in  which  courts  decided 
that  a defendant  had  received  a fair  trial 
despite  allegations  of  misconduct  by 
prosecutors. 

Of  course,  prosecutorial  miscon- 
duct is  not  limited  to  California.  From 
September  to  December  2010,  USA 
Today  published  a series  of  articles  on 
misconduct  by  federal  prosecutors,  not- 
ing they  were  rarely  disciplined.  In  2001 
the  U.S.  Department  of  Justice  (DOJ) 
investigated  42  complaints  of  prosecuto- 
rial misconduct  by  federal  prosecutors; 
in  2009  there  were  61  such  investigations. 
The  DOJ  refused  to  reveal  how  many  of 
the  complaints  resulted  in  disciplinary 
action,  citing  privacy  concerns.  But  an 
examination  of  state  bar  records  revealed 
that  only  two  federal  prosecutors  had 
been  briefly  suspended  from  practicing 
law  due  to  misconduct  and  six  had  been 
disciplined  at  all  since  1997,  the  year  in 
which  Congress  passed  a law  intended 
to  curb  abuses  by  federal  prosecutors. 
Despite  such  infrequent  discipline,  USA 
Today  uncovered  201  criminal  cases 
since  1997  in  which  judges  had  criticized 
federal  prosecutors  for  “flagrant”  or 
“outrageous”  misconduct.  In  each  of 
those  cases  the  judges  overturned  con- 
victions, dismissed  charges  or  chastised 
abusive  prosecutors. 

Yet  even  when  they  are  investigated, 
prosecutors  are  given  a great  deal  of 
slack. 

Disciplinary  action  is  generally  not 
pursued  unless  the  investigating  agency 
believes  the  misconduct  was  intentional 
or  reckless.  For  example,  the  Office  of 
Professional  Responsibility  (OPR),  the 
DOJ’s  internal  investigatory  agency, 
completed  only  756  of  the  more  than 
7,500  investigations  it  initiated  between 
2000  and  2009,  finding  misconduct  in  1 96 
cases  but  intentional  violations  in  only 
68.  The  OPR  refused  to  release  informa- 
tion that  would  identify  the  prosecutors 
under  investigation,  even  when  inten- 
tional misconduct  was  confirmed. 

“Government  lawyers  are  likely  to 
view  the  conduct  most  favorably  to  other 
government  lawyers,”  observed  Ellen 
Yaroshefsky,  head  of  the  Jacob  Burns 
Ethics  Center  at  the  Cardozo  School  of 
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Rarely  Disciplined 


Law.  “It’s  human  nature  that  you’re  going 
to  give  the  person  the  benefit  of  the  doubt, 
because  it  could  be  you  next.  There  just 
needs  to  be  an  independent  evaluation  of 
allegations  of  misconduct.” 

Even  when  the  OPR  discovers  inten- 
tional misconduct,  the  prosecutor  is  unlikely 
to  be  fired.  Instead,  reprimands,  suspensions 
or  an  agreement  to  allow  the  prosecutor  to 
resign  without  a black  mark  on  his  or  her 
record  tends  to  be  the  rule.  The  result  can 
be  that  a prosecutor  who  is  discovered  com- 
mitting intentional  misconduct  can  go  right 
back  to  work  - as  a prosecutor. 

For  example,  Stephen  Kunz,  a former 
Tampa-area  federal  prosecutor,  suspected 
the  parents  of  five-month-old  Sabrina 
Aisenberg  were  involved  in  her  disappear- 
ance. Their  home  was  bugged  for  three 
months.  Kunz  told  a federal  grand  jury 
and  magistrate  judge  that  the  mother  was 
heard  telling  the  father,  “The  baby’s  dead 
and  buried....  The  baby’s  dead  no  matter 
what  you  say  - you  just  did  it.”  The  parents 
were  indicted  for  conspiracy  and  lying  to 
federal  agents.  The  only  problem  was  that 
those  damning  words  were  nowhere  on  the 
surveillance  tapes. 

After  a federal  judge  listened  to  the 
tapes  and  found  no  such  statement,  he 
ruled  they  were  inadmissible.  The  DOJ 
ultimately  dropped  the  charges  against 
the  Aisenbergs  and  the  court  ordered  the 
government  to  pay  $1,494,650  to  cover 
their  attorney  fees. 

What  happened  to  Kunz?  An  OPR 
investigation  concluded  that  he  recklessly 
tried  to  inflame  the  grand  jury,  but  rejected 
allegations  that  his  decision  to  charge  the 
parents  was  done  in  “bad  faith”  or  “vexa- 
tious.” He  was  admonished  by  the  Florida 
Bar,  stripped  of  his  supervisory  position 
and  transferred  to  the  civil  division.  Then 
he  resigned.  But  Kunz  wasn’t  unemployed 
for  long.  He  took  another  job  several 
hundred  miles  away  in  Tallahassee  - as  a 
federal  prosecutor. 

“It’s  just  astonishing  to  me  that  the  sys- 
tem over  there  just  flouts  federal  appellate 
court  findings  - in  some  instances  even  dis- 
agreeing that  it’s  misconduct  at  all,  let  alone 
how  serious  it  is,”  said  Miami  attorney 
Richard  Strafer,  who  conducted  a review 
of  the  Aisenberg  case  for  the  ACLU. 

The  lack  of  transparency  or  account- 
ability in  the  OPR  is  cited  by  many  as 
exacerbating  the  problem  of  prosecutorial 
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misconduct.  But  the  OPR  has  ignored 
repeated  calls  for  greater  transparency. 
In  1978,  Congress  called  for  the  OPR  to 
make  the  results  of  its  investigations  pub- 
lic. Attorney  General  Janet  Reno  released 
the  results  and  prosecutors’  names  during 
the  Clinton  presidency.  That  practice  end- 
ed when  Reno  left  office  after  President 
George  W.  Bush  was  elected.  The  OPR 
now  claims  that  the  Privacy  Act  of  1974 
precludes  the  release  of  misconduct  infor- 
mation, and  the  agency  even  asks  judges 
to  expunge  their  findings  of  misconduct 
from  pubic  records  in  some  cases. 

“OPR  is  a black  hole.  Stuff  goes  in, 
nothing  comes  out,”  remarked  National 
Association  of  Criminal  Defense  Lawyers 
president  Jim  E.  Lavine.  “The  public,  the 
defense  attorneys  and  the  judiciary  have 
lost  respect  for  the  government’s  ability  to 
police  themselves.” 

U.S.  District  Court  Judge  Mark 
Wolf  apparently  agreed  when  he  cited 
“extremely  serious  government  miscon- 
duct” by  a federal  prosecutor  during  an 
organized  crime  case.  In  a letter  to  then- 
Attorney  General  Michael  Mukasey, 
Judge  Wolf  said  the  prosecutor’s  conduct 
“raises  serious  questions  about  whether 
judges  should  continue  to  rely  upon  the 
Department  to  investigate  and  sanction 
misconduct  by  federal  prosecutors.” 

The  solution  to  this  problem  seems 
obvious  - have  an  independent  agency 
that  is  not  a part  of  the  Department  of 
Justice  conduct  prosecutorial  miscon- 
duct investigations,  impose  meaningful 
discipline  when  allegations  of  abuse  are 
sustained,  and  publicly  disclose  the  results 
of  such  investigations. 

A better  solution  would  be  to  prevent 
prosecutorial  misconduct  in  the  first  place. 
To  do  so  requires  looking  into  the  moti- 
vation that  prosecutors  have  to  commit 
misconduct.  One  contributing  factor  is 
the  crushing  caseloads  they  face.  Federal 
prosecutors,  who  had  an  average  of  14 
cases  in  the  mid-1990s,  now  average  28 
cases.  Such  heavy  caseloads,  added  to  the 
achievement-oriented  personalities  of 
those  who  tend  to  take  jobs  as  prosecutors, 
make  for  a dangerous  mix. 

“They’re  A+  students.  They’re  not 
used  to  losing,”  said  former  federal  pros- 
ecutor and  current  Loyola  Law  School 
professor  Laurie  L.  Levenson.  So  an 
overworked  prosecutor  might  rationalize 
cutting  a few  corners.  After  all,  they’re  the 
good  guys,  right? 

“Prosecutors  think  they’re  doing  the 
Lord’s  work,  and  that  they  wear  the  white 
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hat.  When  I was  a prosecutor,  I thought  ev- 
erything I did  was  right,”  said  Jack  Wolfe,  a 
former  prosecutor  from  Texas.  “So,  even  if 
you  got  out  of  line,  you  could  tell  yourself 
that  you  didn’t  do  it  on  purpose,  or  that  it 
was  for  the  greater  good.” 

While  some  prosecutors  may  delude 
themselves  that  the  “end  justifies  the 
means”  when  they  commit  misconduct 
to  win  a case,  that  is  simply  hypocritical 
- it’s  the  same  argument  used  by  many 
defendants  to  justify  the  crimes  they 
committed. 

Thus,  the  best  way  to  prevent  miscon- 


duct may  be  to  ensure  that  prosecutors 
receive  better  training,  including  reminding 
them  that  they  are  not  above  the  law,  while 
providing  independent  oversight  and  strict- 
ly and  publicly  disciplining  prosecutors 
found  guilty  of  misconduct.  Even  better 
is  allowing  those  harmed  by  prosecutorial 
misconduct  to  sue  for  monetary  compensa- 
tion for  the  harm  and  losses  they  suffer,  and 
permanently  disbar  abusive  prosecutors  to 
prevent  them  from  harming  others. 

Sources:  USA  Today,  National  Law  Jour- 
nal, www.  sptimes.  com 


ATTENTION 

California 

— !>  Level  IV  Prisoners!  <=™ 

At  the  March  15, 2011  meeting  of  the  California  Rehabilitation  Oversight  Board 
(C-ROB)  national  research  was  cited  proving  that  rehabilitation  can  and  does 
work.  Furthermore,  C-ROB  was  convinced  by  evidence  that  with  every  $1.00 
invested  in  rehabilitative  programming  at  least  $2.50  is  saved  in  correctional 
costs.  With  the  Progressive  Programming  Facility  at  CSP-Los  Angeles  County 
(LAC)  (formerly  known  as  the  Honor  Program)  being  the  only  state  sanctioned 
Level  IV,  this  is  an  opportunity  too  good  to  pass  up. 

The  challenge  is  populating  the  facility  with  men  genuinely  interested  in  tak- 
ing advantage  of  the  many  opportunities  and  unique  programming  at  LAC. 
Review  the  box  below  and  see  if  you  meet  the  criteria  and  would  enjoy  the 
benefits  of  such  a program. 

PPF  CRITERIA:  PPF  BENEFITS: 


No  documented  prison  gang 
affiliation  and/or  activity  in  the 
past  five  years 

No  "Sensitive  Needs" 

No  Serious  115's  in  the  past  five 
years  and  no  work  related  115's  in 
the  past  three  years 

Must  be  eligible  for  housing  in  270 
design.  Level  IV 

Must  not  have  a SHU  term 
(imposed  or  suspended)  in  the  past 
five  years 

Must  not  be  single  cell  status  except 
medical/ mental  health  reasons 


Many  active  Inmate  Leisure 
Time  Activity  Groups 

Consistent  (law)  library 

Peer  taught  classes  for 
rehabilitation  and  self-help 

Regular  food  sales 
Less  stressful  environment 
College  courses  open 

Rehabilitative  atmosphere  and 
mindset 


If  you  meet  the  criteria  and  want  to  transfer  to  the  Progressive  Programming 
Facility  — and  live  more  like  a human  being  — contact  your  Correctional  Counselor 
and  write  to  CDCR  Secretary  Matthew  Cate  (1515  S Street,  Sacramento,  Ca  95814) 
and  tell  him  so. 

If  you  can,  please  send  a copy  of  your  letter  to  the 

Friends  and  Families  for  the  Honor  Program: 

11870  Santa  Monica  Blvd.  #692,  Los  Angeles,  CA  90025 
Act  now  and  apply  for  the  PPF!  Space  Extremely  Limited! 
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Habeas  Hints:  Expert  Testimony  in  Habeas  Cases 


This  column  provides  "Habeas  Hints”  to 
prisoners  who  are  considering  or  handling 
habeas  corpus  petitions  as  their  own  at- 
torneys (“in  pro  per”).  The  focus  of  the 
column  is  on  habeas  corpus  under  AEDPA, 
the  1996  habeas  corpus  law  which  now 
governs  habeas  corpus  practice  in  federal 
courts  throughout  the  U.  S. 

EXPERT  TESTIMONY  ON 
HABEAS  CORPUS: 

How  To  Get  It  and  Use  It 

An  expert  witness  declaration  can  be 
immensely  valuable  on  habeas  corpus  to 
support  a claim  that  trial  counsel  was  inef- 
fective in  failing  to  use  an  expert  witness 
for  the  defense.  Granted,  it’s  difficult  for 
a prisoner,  indigent  and  confined  within 
prison  walls,  to  obtain  expert  testimony 
to  support  a pro  se  habeas  corpus  peti- 
tion. Nevertheless,  it’s  possible  to  do  so, 
especially  if  the  prisoner  follows  these 
“Habeas  Hints”: 

1.  Determine  whether  your  case  is  one 
in  which  the  defense  lawyer’s  failure  to  call 
an  expert  amounted  to  “deficient  perfor- 
mance” and  was  “prejudicial”. 

The  trial  lawyer  is  charged  with  the  re- 
sponsibility of  deciding  whether  and  how 
to  use  an  expert  witness  for  the  defense. 
When  trial  counsel  fails  to  call  an  expert 
on  an  important  issue,  that  can  support  a 
claim  of  ineffective  assistance  of  counsel 
(“IAC”)  on  habeas  corpus,  pursuant  to 
the  following  analysis: 

It  is  well-established  that  all  IAC 
claims  have  two  components,  both  of 
which  must  be  satisfied:  The  first  is  “defi- 
cient performance”,  which,  in  the  context 
of  expert  witnesses,  means  that  the  lawyer’s 
failure  to  obtain  and  use  an  expert  at  trial 
was  a mistake  that  no  reasonable  lawyer 
would  have  made.  The  second  requirement 
is  “prejudice”,  which  requires  a declaration 
on  habeas  corpus  as  to  what  a particular 
expert  would  have  testified  to  if  he  or  she 
had  been  used  at  trial,  and  a showing  that 
the  proffered  expert  testimony  was  suf- 
ficiently important  that  its  absence  was 
reasonably  likely  to  have  made  a difference 
in  the  outcome  of  the  trial. 

To  establish  deficient  performance,  the 
habeas  petitioner  must  demonstrate  that 
trial  counsel’s  failure  to  call  a particular 
expert  was  not  motivated  by  reasonable 
“tactical”  (strategic)  considerations.  Hence, 
there  is  no  IAC  where:  (a)  a lawyer  contacts 
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by  Kent  Russell 

one  or  more  potential  experts,  but  decides, 
after  communicating  with  these  potential 
candidates,  that  none  of  them  could  have 
successfully  undermined  the  State’s  expert; 
or  (b)  where  an  expert  could  have  given 
favorable  testimony,  but  that  would  have 
opened  the  door  to  cross-examination  that 
might  have  been  harmful  to  the  defense. 
Similarly,  a trial  lawyer  is  allowed  extremely 
wide  latitude  in  deciding  which  expert  to 
use;  hence,  habeas  claims  that  the  trial 
lawyer  should  have  chosen  a “better”  expert 
are  almost  always  doomed  to  fail. 

Nevertheless,  the  6th  Amendment 
requirement  to  provide  “ effective  assis- 
tance of  counsel”  requires  a trial  lawyer  to 
conduct  a reasonable  investigation  before 
deciding  whether  or  not  to  use  an  expert. 
So,  where  a lawyer  decides  not  to  use  an 
expert  without  doing  any  investigation 
into  whether  expert  testimony  might  have 
been  beneficial  to  the  defense,  that  can 
amount  to  deficient  performance.  And, 
where  the  prosecution  calls  an  expert  on  a 
particular  issue  and  the  defense  does  not, 
this  strongly  suggests  that  the  subject  mat- 
ter about  which  the  State’s  expert  testified 
was  something  that  was  important  to  the 
case,  and  defense  counsel’s  failure  to  call 
an  expert  of  his  own  to  rebut  the  State’s 
expert  can  be  shown  to  be  prejudicial. 

Thus,  consider  consulting  an  expert 
to  support  an  IAC  claim  where:  (a)  the 
prosecution  called  an  expert  on  a specific 
issue  that  was  central  to  the  case  and  the 
defense  did  not  call  any  expert  on  that 
issue;  (b)  the  record  does  not  contain 
or  suggest  any  tactical  reasons  defense 
counsel  may  have  had  for  not  calling  a 
defense  expert  to  rebut  the  prosecution’s 
expert  testimony. 

2.  You  will  need  at  least  some  money 
to  retain  an  expert,  so  try  and  set  up  a rela- 
tively modest  “expert  witness  fund”. 

Let’s  face  it:  In  the  real  world,  experts 
only  work  after  they’ve  been  paid  in  ad- 
vance — a basic  principle  which  applies 
whether  the  person  seeking  the  expert’s 
assistance  is  a lawyer  or  a prisoner  act- 
ing as  his  or  her  own  lawyer.  Therefore, 
a prisoner  who  thinks  that  he  or  she  can 
find  a qualified  expert  to  support  a habeas 
corpus  petition  without  paying  anything 
is  not  going  to  get  to  first  base.  Sadly,  this 
means  that  prisoners  with  no  prospects 
for  financial  help  from  the  outside  won’t 
be  able  to  find  or  obtain  an  expert  to  sup- 
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port  their  pro  se  petitions,  simply  because 
they  are  indigent.  On  the  other  hand,  a fair 
number  of  prisoners  have  access  to  some  fi- 
nancial support  from  family  members  who 
might  be  willing  to  contribute  to  an  “expert 
witness  fund”  - especially  if  persuaded  by 
the  prisoner  that  such  a contribution  could 
legitimately  support  a claim  that  counsel’s 
failure  to  use  an  expert  at  trial  amounted 
to  IAC  which  caused  the  prisoner  to  be 
wrongfully  convicted. 

Thus,  prisoners  fortunate  enough  to 
have  some  financial  support  on  the  outside 
should  take  the  time  to  conscientiously 
prepare  a thoughtful  letter,  concisely 
explaining  in  a couple  of  pages  why  an 
expert  witness  should  have  been  called 
at  trial,  how  expert  testimony  on  habeas 
corpus  could  support  an  IAC  claim,  and 
asking  for  a modest  contribution  to  an 
“expert  witness  fund”  to  be  used  to  sup- 
port such  a claim  on  habeas  corpus. 

Moreover,  the  amount  of  money  re- 
quired may  be  less  than  you  think.  What 
one  needs  from  an  expert  to  support  a 
habeas  corpus  petition  is  not  the  kind 
of  full-blown,  exhaustive  opinion  that 
would  actually  be  needed  at  an  evidentiary 
hearing  - which,  if  allowed,  will  require 
the  court  to  appoint  counsel  and  pay  for 
reasonable  expert  witness  fees.  Rather, 
all  that’s  absolutely  necessary  for  a pro 
se  petitioner  filing  a habeas  petition  is 
an  expert  opinion  of  2-5  pages  in  length, 
which  covers  the  major  points  and  is 
persuasive  enough  to  convince  the  court 
that  trial  counsel’s  failure  to  call  such  an 
expert  could  well  have  made  a difference 
in  the  outcome  of  the  trial.  In  my  experi- 
ence, such  an  opinion  can  be  obtained  for 
as  little  as  $2,000. 

3.  Find  and  retain  a qualified  expert. 

Your  primary  goal  in  finding  an  ex- 
pert is  locating  one  who  has  qualifications 
sufficient  to  support  the  opinion  you  are 
seeking.  An  important  guide  to  what  you 
are  looking  for  is  the  qualifications  of  the 
prosecution’s  expert.  For  example,  if  the 
State  called  a gang  expert,  you  need  to 
find  yourself  a gang  expert.  And,  the  more 
specific  the  qualifications,  the  better.  So, 
for  example,  if  the  gang  in  your  case  was 
a Riverside  street  gang,  look  for  an  expert 
with  experience  in  dealing  with  Riverside 
gangs,  not  just  gangs  from  L.A.  at  large 
or  some  other  locality. 

As  for  locating  an  expert  once  you 
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know  what  field  of  expertise  you  need,  the 
best  source,  apart  from  potential  experts 
your  family  or  friends  may  already  know, 
is  the  Internet.  If  your  family  has  quali- 
fied contacts,  use  them.  If  not,  and  if  you 
don’t  have  Internet  access  at  the  prison, 
have  one  of  your  relatives  or  a trusted 
friend  use  “Google”  to  search  for  an  ex- 
pert with  the  required  qualifications.  It’s 
best  to  get  a few  names  and  then  contact 
each  one  to  see  who  will  work  best  for 
you.  And,  because  you  will  be  seeking  a 
written  opinion  to  provide  to  the  court 
rather  than  live  testimony  at  this  point, 
it’s  OK  to  use  experts  from  out  of  state, 
so  long  as  they  have  experience  with  the 
specific  issue  at  hand. 

Once  you  have  your  short  list  of  po- 
tential experts,  you’ll  first  have  to  make 
sure  that  the  expert  is  willing  to  work  for 
the  relatively  limited  amount  of  money 
you’ve  collected  in  your  expert  witness 
fund.  For  example,  assuming  you’ve  set 
aside  the  $2,000  I’ve  recommended,  write 
to  your  candidates  explaining  that  this  is 
all  the  money  that  your  family  can  raise, 
but  that  this  amount  will  be  promptly 
delivered  to  them  as  soon  as  they  have 
agreed  to  take  on  the  assignment.  Then, 
explain  to  the  expert  as  concisely  as  pos- 


sible what  you  are  looking  for  in  the  way 
of  a forensic  opinion,  and  ask  the  expert 
to  get  back  to  you  regarding  whether  he 
or  she  believes  they  can  be  of  assistance. 
Also  ask  for  a resume,  which  is  known  in 
the  trade  as  a “C.V.”  (which  stands  for 
“curriculum  vitae”). 

When  you  have  reviewed  the  com- 
munications back  from  the  various 
candidates,  decide  which  one  you  think 
is  most  qualified  and  most  amenable  to 
working  with  you.  Then,  notify  your  fam- 
ily whom  you  have  chosen,  and  ask  them 
to  send  a check  in  the  required  amount  to 
the  expert,  along  with  a short  note  indi- 
cating that  you  will  be  following  up  with 
materials  pertinent  to  the  case. 

4.  Prepare  and  send  an  “expert  witness 
packet”  to  your  chosen  expert. 

No  expert  can  render  a forensic  opin- 
ion without  knowledge  of  the  relevant 
facts  on  which  the  opinion  is  to  be  based. 
At  the  same  time,  the  petitioner  is  paying 
dearly  for  the  expert’s  time,  and  it’s  a waste 
of  precious  resources  to  “dump”  a hap- 
hazard collection  of  hundreds  of  pages 
on  the  expert’s  desk  and  ask  the  expert  to 
determine  the  facts  from  that.  Rather,  it’s 
extremely  important  to  sift  through  all  the 
documentation  in  the  file  yourself  so  as 


to  provide  as  concise  an  “expert  witness 
packet”  as  you  possibly  can.  Nevertheless, 
keep  in  mind  that  an  expert  opinion  needs 
to  be  based  on  a balanced  review  of  all  the 
relevant  facts,  so  you  can’t  just  provide 
the  expert  with  the  documents  that  are 
“favorable”  to  your  claim. 

Thus,  and  striving  for  both  concise- 
ness and  objectivity,  I recommend  that 
you  include  the  following  in  your  expert 
witness  packet: 

(a)  A cover  letter  to  the  expert  of 
no  more  than  5 typewritten  pages,  sum- 
marizing what  you  are  looking  for  in  the 
way  of  an  expert  opinion.  For  example, 
where  the  prosecution  called  an  expert 
and  the  defense  didn’t,  explain  what 
you  consider  to  be  the  basic  flaws  in  the 
conclusions  drawn  by  the  prosecution’s 
expert,  and  suggest  ways  in  which  your 
own  expert  could  have  undermined  those 
conclusions.  After  you’ve  done  that,  pro- 
vide a paragraph  which  invites  the  expert 
to  contact  you  with  any  questions  they 
may  have,  and  which  asks  the  expert  to 
provide  you  with  a draft  of  an  “expert 
witness  report”  that  includes:  (1)  a list  of 
the  materials  reviewed  and/or  relied  upon; 
(2)  the  opinions  and  conclusions  reached; 
and  (3)  the  basis  for  those  conclusions. 
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482  Summit  Wind  Drive  - Suite  704  - Lake  Harmony,  PA  - 18624-0704  (570)-722-5800 


Take  advantage  of  our  one  of  a kind  Financial  Concierge  Service.  We  only  serve  our 
clients,  so  join  us  by  opening  a batik  account  today  and  enjoy  the  full  range  of  services  not 
offered  anywhere  else. 

It  is  impossible  to  explain  the  scope  of  our  services  here.  If  you  want  more  information 
please  send  $4.50  or  one  book  of  Forever  stamps  with  a request  for  an  Application  Package 
(money  orders  should  be  made  out  to  Prisoner  Assistant  / no  personal  checks  are  accepted). 
This  package  includes  an  introduction  letter,  Confidential  Application  & Management 
Agreement,  brochure,  frequently  asked  questions.  Power  of  Attorney,  36  page  color  catalog 
and  current  newsletter.  It  is  only  by  reading  through  the  package  that  you  can  understand  the 
depth  of  our  commitment  and  the  limitless  possibilities  that  exist.  We  will  send  a brochure  to 
those  that  include  an  SASE  or  $.44,  and  will  not  respond  to  inquiries  without  payment. 

It  costs  $35  to  open  a checking,  savings  and  email  account,  you  will  have  to  sign  a limited 
Power  of  Attorney  and  pay  for  a Client  Account  Package  which  is  a minimum  of  $4  per 
month.  What  you  get  is  unlimited  access  to  the  most  dynamic  service  ever  offered  to  prisoners. 


Bringing  The  World 


'o  Your  Fingertips 


Most  requested  services 


Money  Orders  CDs  & Money  Markets  Internet  Research  Email  Monitoring 
People  Locator  Western  Union  Parole  Preparation  Virtual  Office 

Gift  cards  Social  Networks  Stamp  Exchange  Travel  Arrangements 

Internet  Purchases:  Books,  Flowers,  Lingerie,  Toys,  Athletic  Gear,  Gifts  etc... 

Term  Life  Insurance  Credit  Cards  Mailing  Addresses  Resume  & Logo  Creation 
Advertising  Cell  Phone  contracts  Credit  Development  Business  Development 

* Self  directed  services  * 


Your  obligations  as  a client 

This  is  your  professional  service,  we  expect  all 
communication  to  be  courteous,  brief  and  focused  on 
the  issue.  Prisoner  Assistant  charges  fees  based  on  the 
time  involved  and  the  skill  level  required,  Our 
minimum  billing  rate  is  $.40  per  minute  or  $24  an 
hour.  If  we  are  working  on  your  file  for  any  reason,  if 
you  call  us  or  email  us,  expect  to  be  billed. 

You  will  be  required  to  maintain  a $100  balance  at  all 
times,  you  will  be  required  to  sign  up  for  a Client 
Account  Package  which  will  cost  a minimum  fee  of  $4 
per  month  for  basic  clients.  This  means  a minimum  fee 
of  $48  per  year,  just  to  maintain  the  account.  After 
considering  the  benefits  if  you  think  this  fee  is  exces- 
sive, this  is  not  the  service  for  you. 

What  to  expect  from  Prisoner  Assistant 

Prisoner  Assistant  has  designed  the  only  financial 
concierge  service  available  to  prisoners.  We  provide 
professional  services  for  our  clients.  These  services  are 
only  limited  by  your  imagination.  Our  slogan  is  “if  it 
can  be  done,  we  will  do  it  ” and  we  mean  just  that.  We 
spend  a great  deal  of  time  setting  up  your  file 
physically  and  electronically,  considering  how  the  use 
of  your  personal  information  will  appear  to  the  world. 
We  create  a presence  for  you  that  exists  outside  of  your 
prison  cell.  We  bring  the  world  to  your  finger  tips. 
That  is  our  real  commitment  to  each  client.  We  will 
provide  you  with  an  account  statement  and  a 
newsletter  announcing  updates  and  new  services  for 
our  clients  each  month. 

The  banks  have  fully  merged  and  we 
have  updated  our  procedures. 
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Habeas  Hints  (cont.) 


Finally,  in  order  to  deflect  any  suggestion 
that  you  are  trying  to  “tell”  the  expert 
what  to  say,  wrap  up  your  letter  with  a 
concluding  paragraph  inviting  the  expert 
to  do  his  own  independent  research,  and 
stating  that  you  are  “seeking  the  expert’s 
honest  opinion,  whether  or  not  that  sup- 
ports your  case”. 

(b)  The  Court  of  Appeal  opinion 
from  the  direct  appeal. 

(c)  Copies  of  the  “Statement  of 
Facts”  portions  of  each  side’s  briefs  from 
the  direct  appeal. 

(d)  A copy  of  all  the  testimony  given 
by  the  prosecution’s  expert.  Also,  if  you 
have  or  can  get  them,  provide  copies  of 
the  most  important  documents  that  the 
State’s  expert  relied  upon. 

(d)  Transcripts  of  the  final  arguments 
by  both  parties. 

(e)  Any  other  documents  that  you 
have  obtained,  which  potentially  support 
your  criticism  of  the  State’s  expert. 

5.  After  you  obtain  and  review  the  ex- 
pert’s draft  report,  write  back  to  the  expert 
suggesting  potential  additions  or  correc- 
tions to  improve  the  draft,  and  request  a 
“final  report”  in  declaration  form. 

Although  some  experts  will  refuse 
to  revise  their  draft  report,  most  will  be 
willing  to  consider  potential  changes  to 
improve  it,  and  there’s  no  harm  in  trying 
to  make  an  initial  report  better.  Therefore, 
it’s  OK  to  make  suggested  additions  and / 
or  changes  to  the  draft  report,  especially 
ones  that  strengthen  the  factual  basis  for 
the  conclusions  in  the  report  or  which 
state  those  conclusions  in  a more  forceful 
and  persuasive  manner. 

Whether  you  make  suggested  changes 
or  not,  ask  the  expert  to  prepare  a final 
report  which  concludes  with  the  follow- 
ing sentence,  which  transforms  the  report 
into  the  form  of  a declaration.  “I  declare 
under  penalty  of  perjury  and  pursuant 
to  the  laws  of  [your  state]  that  the  fore- 
going is  true  and  correct,  to  the  best  of 
my  knowledge,  experience,  and  training. 
Executed  at  [city,  state]  on  [date]  by  [name 
and  signature].” 

Ask  the  expert  to  sign  and  send  you 
the  final  report.  Upon  receipt,  make  copies 
and  keep  the  original  in  a safe  place.  When 
you  submit  your  habeas  petition,  provide 
a copy  of  the  final  report  as  an  “Exhibit” 
in  support  of  your  Petition.  In  the  body  of 
your  petition,  summarize  the  expert’s  quali- 
fications, set  forth  the  expert’s  opinions  and 
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conclusions  at  length,  and  explain  as  best 
you  can  how  the  expert  witness  declaration 
you  have  submitted  establishes  both  the 
deficient  performance  and  prejudice  prongs 
of  your  I AC  claim. 

Kent  A.  Russell  specializes  in  habeas  corpus 
and  is  the  author  of  the  California  Habeas 
Handbook,  which  thoroughly  explains  state 
and  federal  habeas  corpus  under  AEDPA. 
The  5th  Edition,  completely  revised  in  Sep- 
tember of  2006  and  recently  updated  in 


The  Idaho  State  Board  of  Medicine’s 
Prelitigation  Screening  Panel  found 
that  a prisoner  at  the  CCA-operated 
Idaho  Correctional  Center  had  “borne  his 
burden  of  proving  by  a preponderance  of 
the  evidence  that  Dr.  [Stephen]  Garrett  did 
not  comply  with  the  standard  of  care  in 
failing  to  document  his  treatment  of  the 
patient  and  in  failing  to  leave  orders  for 
follow  up  care  of  the  patient.” 

After  prisoner  Marlin  Riggs  was  vio- 
lently assaulted  he  was  seen  by  Dr.  Garrett 
on  May  11,  2008.  During  the  assault, 
Riggs  was  choked  until  unconscious  and 
then  kicked  in  the  upper  body  and  face. 

While  Dr.  Garrett  admitted  he  pre- 
scribed Ibuprofen  for  Riggs  for  “arthritis 
and  headaches,”  he  contended  that  he 
never  “saw/examined  the  patient  myself 
and  there  is  nothing  that  even  indicates 
that  a nurse  or  mid-level  even  discussed 
the  case  with  me.”  However,  the  panel 
found  persuasive  evidence  that  Dr.  Garrett 
did  in  fact  treat  Riggs  after  the  assault. 

In  addition  to  Riggs  giving  testimony 
and  a description  of  Garrett,  Riggs  saw  the 
doctor’s  ID  badge  plus  a note  signed  by  two 
nurses  stated,  “Dr.  Garrett  placed  nose  back 
into  position.”  The  note  also  contained  Gar- 
rett’s verbal  order  for  Ibuprofen. 

Next,  the  panel  considered  whether 
Dr.  Garrett’s  standard  of  care  was  ad- 
equate. “The  panel  physician  found  that 
a civilian  outside  the  prison  would  have 
been  taken  to  an  emergency  room  and 
been  seen  by  a maxillofacial  specialist,  if 
appropriate  imaging  studies  indicated  such 
was  needed,”  the  panel  report  stated. 

The  failure  by  Dr.  Garrett  to  follow 
the  SOAP  model  (starting  with  the  pa- 
tient’s Subjective  complaints,  following 
up  with  Objective  test  results,  then  stating 
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2010,  can  be  purchased  for  $49.99,  which 
includes  priority  mail  postage.  Only  pris- 
oners who  are  paying  for  the  book  with  a 
state-issued  check  or  one  from  their  prison 
account  are  eligible  for  the  special  prisoner 
discount  price  of  $39.99,  which  must  be 
claimed  at  the  time  of  purchase.  An  order 
form  can  be  obtained  from  Kent’s  website 
(russellhabeas.com) , or  simply  send  a 
check  or  money  order  to:  Kent  Russell, 
“Cal.  Habeas  Handbook” , 2299  Sutter 
Street,  San  Francisco,  CA  94115. 


the  physician’s  Assessment  and  Plan)  was 
below  the  standard  of  care  that  requires  a 
doctor  to  document  his  examination  and 
treatment  of  a patient. 

Without  writing  orders  to  alert  the 
medical  staff  of  the  patient’s  condition,  pos- 
sible complications  or  appropriate  follow-up 
treatment.  Dr.  Garrett  allowed  Riggs  to  be 
placed  in  administrative  segregation. 

It  was  not  until  a full  month  after  the 
assault  that  Riggs  was  finally  examined 
by  a doctor,  who  found  that  he  had  a 
“dramatic  deformity  and  total  collapse 
of  1.  nare.  No  air  possible.”  Although 
that  doctor  ordered  a review  by  an  ENT 
specialist,  it  was  another  48  days  before 
the  examination  occurred. 

Dr.  Darrell  Krammer  documented 
a “nasal  and  sepal  fracture  secondary  to 
trauma,  with  total  left  airway  obstruction.” 
He  also  noted  “a  fairly  marked  deformity” 
and  recommended  “an  open  reduction  of 
a nasal  and  septal  fracture.”  That  surgery 
did  not  occur  for  another  49  days. 

The  panel  physician  found  a “process 
failure”  in  Riggs’  care  that  began  with  Dr. 
Garrett’s  failure  to  document  his  treat- 
ment and  alert  staff  to  complications  and 
necessary  follow-up.  He  said  the  “most 
disturbing  aspect”  of  Garrett’s  inadequate 
documentation  was  that  his  failure  to 
assure  timely  care  by  a knowledgeable 
physician  “could  have  resulted  in  the  death 
of  the  patient.” 

The  Prelitigation  Screening  Panel 
therefore  issued  a report  and  recommen- 
dation finding  the  complaint  against  Dr. 
Garrett  was  meritorious.  Garrett’s  license 
to  practice  medicine  is  presently  inactive. 
See:  Riggs  v.  Garrett,  Idaho  State  Board 
of  Medicine,  Case  No.  89-10  (December 

21,2010).  H 
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Idaho:  Prison  Doctor’s  Treatment 
Fell  Below  Standard  of  Care 

by  David  M.  Reutter 


Protect  your  rights — the  long  awaited  new  edition  of  the 
Prisoners’  Self-Help  Litigation  Manual  now  yours  for  $45.95 


An  indispensable  guide  for  prisoners  and  prisoner  advocates 


PRISONERS'  SELF-HELP 
LITIGATION  MANUAL 


John  Boston,  Prisoners'  Rights  Project  of  the  NewYork  City  Legal 
Aid  Society,  and  Daniel  E.  Manville,  Attorney  Specializing  in 
Prisoners'  Rights  Litigation 


Prisoners'  Self-Help  Litigation  Manual  is  an  indispensable  guide  for  prisoners 
and  prisoner  advocates  seeking  to  understand  the  rights  guaranteed  to  prisoners 
by  law  and  how  to  protect  those  rights. 

Over  the  past  decade,  prison  law  and  conditions  have  changed  significantly.  This 
new  edition  is  updated  to  include  the  most  relevant  prisoners'  rights  topics  and 
approaches  to  litigation,  including: 


PRISONERS’ 

SELF-HELP 

LITIGATION 

MANUAL 


JOHN  BOSTON 
DANIEL  E.  MANVILLE 


• Clear,  comprehensive,  practical  advice  on  the  conditions  of  confinement,  civil  liberties  in  prison, 
procedural  due  process,  the  legal  system,  howto  litigate,  conducting  effective  legal  research,  and 
writing  legal  documents. 

• Strategic  focus  on  federal  constitutional  law  and  practice,  with  additional  commentary  on  state 
law,  providing  prisoners  and  those  wishing  to  assist  them  with  the  most  important  information 
concerning  the  legal  rights  of  convicts  and  detainees. 

• Updates  include  all  aspects  of  prisoners'  rights  law  as  well  as  material  on  legal  research,  legal 
writing,  types  of  legal  remedies,  and  how  to  effectively  use  those  remedies. 


Shipping  is  included  in  the  S45.95  price — please  fill  out  the  form  below  to  complete  your  order. 
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Ninth  Circuit  Reverses  Grant  of  Injunctive  Relief 
in  Ex  Post  Facto  Challenge  to  Marsy’s  Law 


The  Ninth  Circuit  Court  of  Appeals 
has  held  that  a district  court  abused 
its  discretion  in  granting  preliminary 
injunctive  relief  to  a group  of  California 
life-term  prisoners  who  challenged,  on 
Ex  Post  Facto  grounds,  a 2008  voter-ap- 
proved initiative  (Prop  9)  which  drastically 
reduced  the  availability  and  frequency  of 
future  parole  hearings  following  a denial 
of  parole. 

Prop  9,  known  as  the  Victims’  Bill  of 
Rights  of  2008,  or  Marsy’s  Law,  resulted 
in  four  changes  to  the  parole  process:  1) 
it  increased  the  maximum  deferral  period 
from  5 years  to  1 5 years;  2)  it  increased  the 
minimum  deferral  period  from  1 year  to 
3 years;  3)  it  changed  the  default  deferral 
period  from  1 year  to  1 5 years;  and  4)  it 
increased  the  burden  required  to  impose 
a deferral  period  other  than  the  default 
period,  while  also  effectively  shifting  that 
burden  from  the  state  to  the  prisoner.  [See: 
PLN,  May  2009,  p.12;  July  2010,  p.42]. 

In  the  two  years  preceding  imple- 
mentation of  Marsy’s  Law,  more  than 
two-thirds  of  prisoners  who  were  denied 
parole  received  deferrals  of  one  or  two 
years.  Now,  no  prisoner  can  receive  a 
deferral  of  less  than  three  years,  and  the 
parole  board  no  longer  has  any  discre- 
tion to  set  a shorter  deferral  period  even 
if  it  believes  a prisoner  will  be  suitable 
for  parole  in  less  time.  More  ominously, 
the  board  must  set  the  deferral  period  at 
1 5 years  unless  it  finds,  by  clear  and  con- 
vincing evidence,  that  the  prisoner  will  be 
suitable  for  parole  in  ten  years  or  less. 

The  Ninth  Circuit  acknowledged 
that  the  changes  resulting  from  Marsy’s 
Law  were  extensive  and,  moreover,  “ap- 
pear to”  create  a risk  sufficient  to  justify 
invoking  the  protections  of  the  Ex  Post 
Facto  Clause.  The  appellate  court  noted, 
however,  that  the  statute-based  avail- 
ability of  “advance”  parole  hearings 
(based  on  a change  in  circumstances  or 
new  information)  militated  against  a risk 
of  prolonged  incarceration  that  might 
result  from  the  reduction  in  frequency  of 
future  parole  hearings.  Further,  the  Court 
of  Appeals  rejected  as  unsupported  by 
facts  in  the  record  the  prisoners’  conten- 
tion that  the  reduction  of  risk  deriving 
from  such  advance  hearings  was  purely 
illusory.  See:  Gilman  v.  Schwarzenegger, 
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by  Mike  Brodheim 

638  F.3d  1101  (9th  Cir.  2011)  (amended 
ruling). 

Following  remand  to  the  district 
court,  the  prisoners  renewed  their  Ex  Post 
Facto  challenge,  this  time  buttressing  their 
contentions  with  statistical  evidence  not 
previously  available  to  them.  The  district 
court  held  an  evidentiary  hearing  on  April 


On  June  7,  2011,  a scant  seven  days 
after  the  U.S.  Supreme  Court’s 
historic  ruling  affirming  a three-judge 
panel’s  order  to  reduce  overcrowding  in 
California’s  state  prisons  (Brown  v.  Plata, 
No.  09-1233  (see  PLN,  July  2011,  p.  1)), 
the  state  belatedly  responded  to  the  panel’s 
January  12, 2010  order  to  report  on  action 
it  is  taking  to  reduce  its  overpopulation. 
Next,  on  June  30, 2011,  the  panel  ordered 
detailed  monthly  progress  reports  towards 
achievement  of  the  mandated  population 
limit  of  137.5%  of  design  capacity  by  June 
27,2013. 

The  June  7 report  detailed  efforts 
taken  by  the  California  legislature  to 
depopulate  its  prisons.  Major  reductions 
were  effectuated  by  increasing  sentencing 
credits:  (1)  six  weeks  of  credit  per  year  for 
completion  of  approved  rehabilitation 
programs;  (2)  day-for-day  credits  for  eli- 
gible parole  violators;  (3)  two  days  credit 
for  every  day  served  upon  endorsement 
to  a fire  camp;  (4)  day-for-day  credits 
for  discipline-free  prisoners  who  are  on 
wait-lists  for  qualifying  programs;  (5) 
day-for-day  credits  for  pre-prison  time  in 
county  jail. 

Additionally,  in  order  to  reduce  the 
short  term,  revolving  door  parole  viola- 
tor population,  newly-enacted  Senate  Bill 
(SB)  18  provides  that  low-risk  violators 
will  not  be  returned  to  prison,  placed  on 
parole  hold  or  reported  to  the  Board  of 
Parole  Hearings  - provided  they  do  not 
have  any  of  the  following  disqualifies: 
(1)  registered  sex  offender;  (2)  currently 
committed  for  sexually  violent  offense; 
(3)  ever  were  committed  for  sexually  vio- 
lent offense;  (4)  ever  had  violent/serious 
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6,  2011;  post-hearing  briefs  were  filed  in 
July  2011,  and  a ruling  is  pending.  See: 
Gilman  v.  Schwarzenegger,  U.S.D.C.  (E.D. 
Cal.),  Case  No.  2:05-cv-00830-LKK- 
GGH.  P 

Additional  source:  Marin  Independent 
Journal 


convictions;  (5)  had  a serious  disciplin- 
ary offense  in  recent  prison  term;  (6)  are 
validated  gang  member  or  associate;  (7) 
refused  parole  conditions;  (8)  are  high 
risk  for  reoffense.  SB  18  also  provides  for 
community-based  rehabilitation  programs 
for  probationers. 

Importantly,  SB  18  promotes  and 
establishes  drug,  mental  health  and 
parole  reentry  courts,  which  feature  non- 
adversarial  proceedings  to  work  with 
each  parolee  to  steer  him/her  on  the  path 
to  reintegration.  Six  California  coun- 
ties already  have  parole  reentry  courts, 
which  have  had  great  success  in  slashing 
recidivism. 

Lastly,  SB  18  raises  the  minimum 
dollar-loss  thresholds  for  30  property 
crime  “wobbler”  offenses,  making  fewer 
of  them  felonies. 

The  state  also  reported  that  it  has 
transferred  10,000  prisoners  to  out-of- 
state  private  prisons  - reducing  the  burden 
on  California’s  facilities.  Countering  the 
need  for  out-of-state  placement,  the  state 
announced  it  is  building  an  1,800-bed 
health  care  facility;  high-security  beds 
inside  existing  sites;  and  new  mental 
health  facilities  at  one  men’s  and  one 
women’s  prison.  Additionally,  the  state 
is  converting  former  juvenile  facilities  into 
adult  facilities,  and  building  new  re-entry 
facilities. 

Separately,  under  SB  1399,  the 
state  is  granting  medical  paroles  for 
prisoners  whose  debilitated  condition 
renders  them  both  non-dangerous  and 
too  expensive  to  maintain.  SB  1266  of- 
fers certain  female  offenders  alternative 
custody  programs  whe  they  are  pregnant 
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California  DOC  Complies  With  Population 
Reduction  Order  in  Plata  v.  Bvown 

by  John  E.  Dannenberg 


prisons,  as  well  as  monthly  six-month  U.S.  Supreme  Court  after  decades  of 
running  projections  on  meeting  the  fighting  an  intransigent  prison  admin- 
compliance  timetable.  istration,  the  panel  is  now  holding  the 

Having  gained  a sweet  victory  in  the  administration’s  feet  to  the  fire.  P 

Habeas  Unavailable  for  Federal 
Prisoners’  Medical  Claims 


or  the  primary  caregiver. 

Finally,  Assembly  Bill  (AB)  109  will, 
when  funded,  result  in  tens  of  thousands 
of  short  term,  low-level,  non-sex  offender, 
non-violent  offender  felons  serving  their 
time  in  county  jail  instead  of  in  state 
prison.  More  serious  offenders,  as  well  as 
lifer-parolee  violators,  will  still  be  returned 
to  state  prison.  AB  109  covers  eligible 
felons  with  terms  of  16  months  to  three 
years,  will  place  such  offenders  on  county 
supervision  upon  release  rather  than  state 
parole,  and  will  return  violators  to  county 
jail  - not  state  prison. 

The  effect  of  all  of  these  changes  on 
parole  agent  employment  will  be  pro- 
found. In  a statewide  conference  call, 
Robert  Ambroselli,  Director  of  state 
paroles,  announced  that  agent  employ- 
ment would  be  reduced  80%  by  the  year 
2014. 

All  of  the  above  program  changes 
will,  the  state  believes,  provide  for  timely 
compliance  with  the  depopulation  or- 
der. Although  the  U.S.  Supreme  Court 
provided  that  the  state  could  plead  its 
case  to  the  panel  for  more  time,  the 
state  has  not  yet  done  so.  The  June  30, 
201 1 timetable  it  is  presently  ordered  to 
comply  with  provides  for  reduction  to  no 
more  than  167%  of  design  capacity  by 
December  27,  2011;  155%  by  June  27, 
2012;  147%  by  December  27,  2012;  and 
137.5%  by  June  27,  2013.  To  keep  the 
court  regularly  apprised,  and  to  prevent 
the  state  from  back-sliding,  the  court 
further  ordered  detailed  update  reports 
on  the  15th  of  each  month,  beginning 
September  15,  2011,  showing  progress 
on  reductions  at  each  of  the  state’s  33 


Federal  prisoners  may  not  resort  to  ha- 
beas corpus  to  challenge  inadequate 
medical  care,  the  U.S.  Court  of  Appeals 
for  the  Seventh  Circuit  decided  on  Janu- 
ary 26,  2011. 

Charles  Robinson  sought  habeas 
relief  under  28  U.S.C.  § 2241  after  federal 
prison  officials  allegedly  refused  to  treat 
his  complaints  of  back  pain. 

The  district  court  dismissed  Robin- 
son’s habeas  petition  on  the  ground  that 
claims  of  inadequate  medical  care  are  not 
cognizable  via  habeas. 

Robinson  appealed,  pressing  his 
claims  to  the  Seventh  Circuit.  Adhering 
to  its  “long-standing  view  that  habeas 
corpus  is  not  a permissible  route  for 
challenging  prison  conditions,”  the 
appellate  court  held  that  Robinson’s 
medical  care  complaints  had  been 
properly  dismissed.  There  must  be  at 
least  “an  indirect  effect  on  duration  of 
punishment”  for  habeas  to  apply,  the 
Seventh  Circuit  wrote. 

What  were  Robinson’s  other  options, 
then?  Because  he  sought  only  equitable  re- 
lief, the  Federal  Tort  Claims  Act  (FTCA) 
did  not  provide  a remedy.  The  FTCA  only 
authorizes  damages. 

The  Court  of  Appeals  noted  that  the 
Administrative  Procedures  Act  (APA) 


could  “in  principle”  be  invoked  to  obtain 
an  order  for  medical  treatment,  but  pris- 
oners would  be  hard  pressed  to  make  out  a 
viable  APA  claim.  The  Bureau  of  Prisons’ 
Program  Statements  and  Clinical  Practice 
Guidelines,  the  appellate  court  explained, 
are  not  legally  enforceable. 

That  leaves  federal  prisoners  with 
Bivens  v.  Six  Unknown  Named  Agents  of 
Federal  Bureau  of  Narcotics,  403  U.S.  388 
(197 1),  the  Seventh  Circuit  concluded.  But 
not  all  appellate  courts  are  in  agreement 
that  Bivens  allows  for  equitable  relief, 
because  Bivens  suits  are  against  prison 
officials  in  their  individual  capacities. 
See,  e.g.:  Simmat  v.  United  States  Bureau 
of  Prisons,  413  F.3d  1225, 1239  (10th  Cir. 
2005)  [PLN,  Nov.  2006,  p.41]. 

The  Second  Circuit,  however,  has  held 
that  federal  prisoners  may  resort  to  habeas 
petitions  for  conditions  of  confinement 
claims.  See,  e.g.:  Thompson  v.  Choinski, 
525  F.3d  205, 209  (2d  Cir.  2008)  \PLN,  Oct. 
2009,  p.47]. 

The  judgment  of  the  district  court 
dismissing  Robinson’s  habeas  petition 
was  affirmed.  A petition  for  writ  of  certio- 
rari was  filed  with  the  Supreme  Court  on 
April  16,  2011.  See:  Robinson  v.  Sherrod, 
631  F.3d  839  (7th  Cir.  2011),  rehearing 
denied. 
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Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
hand  made  in  Vermont  with  the  Prison  Legal  News  logo 
on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
shop, prison  or  child  labor  was  used  in  its  manufacture.  $12. 

$6  shipping  and  handling  for  orders  under  $50. 
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Merger  Creates  Largest  Private  Prison  Medical  Provider  in  U.S. 


On  March  3,  2011,  American  Service 
Group,  Inc.  (ASG)  and  Valitas 
Health  Services,  Inc.  (VHS)  announced 
a planned  merger  of  the  two  companies 
that  would  create  the  largest  contractor  for 
healthcare  services  in  prisons  and  jails  in 
the  United  States. 

Under  the  deal,  VHS  will  acquire 
ASG  for  $26  per  share,  or  about  $250 
million.  Once  the  merger  is  complete 
the  combined  company  will  have  around 
11,000  employees  serving  more  than  400 
correctional  facilities  nationwide.  It  will 
have  annual  gross  revenue  estimated  at 
$1.4  billion. 

ASG  and  VHS  are  the  parent  compa- 
nies of  the  largest  players  in  the  privatized 
prison  healthcare  industry.  St.  Louis- 
based  VHS,  formerly  known  as  Spectrum 
Healthcare  Services,  is  the  parent  of  Cor- 
rectional Medical  Services,  Inc.  (CMS), 
while  ASG  owns  Prison  Health  Services, 
Inc.  (PHS)  and  Correctional  Health 
Services,  LLC  (CHS).  Those  three  sub- 
sidiaries provide  medical,  dental,  mental 
health,  pharmacy  and  electronic  medical 
records  services  to  prisons  and  jails. 

“We ’re  doing  this  to  take  advantage 
of  the  growth  opportunities  that  are 
available  in  the  marketplace  and  to  blend 
the  companies  to  take  advantage  of  their 
relative  strengths,”  said  Dick  Miles,  VHS’s 
chairman  and  CEO.  “We  think  that  a 
lot  of  states  are  going  to  be  considering 
outsourcing  correctional  health  care  to 
companies  like  ours  as  a way  to  address 
both  financial  and  quality  issues.” 

VHS  had  $730  million  in  gross 
revenue  in  2009,  a 17%  decrease  from 
the  previous  year.  The  company’s  profit 
margin  cannot  be  determined  as  it  is  pri- 
vately held.  ASG’s  profitability,  however, 
is  public  information  because  the  firm  is 
traded  on  NASDAQ.  The  company’s  net 
income  went  from  a loss  of  $3.38  million 
in  2006  to  $9.3  million  in  2010. 

Numerous  lawsuits  filed  against  PHS 
demonstrate  that  ASG’s  profits  have 
resulted  from  understaffing  and  denying 
prisoners  adequate  treatment  for  even  seri- 
ous medical  needs.  To  gain  contracts,  PHS 
tends  to  bid  low  and  then  reduce  its  costs 
to  ensure  the  company  makes  money. 

“If  their  bills  go  through  the  roof 
because  of  all  of  the  bills  for  going  to  a hos- 
pital, a competitor  gets  the  next  bid,”  Fort 
Lauderdale  attorney  Greg  Lauer  informed 
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by  David  Reutter 

a Florida  federal  jury  in  a case  involving 
a prisoner  who  was  left  paralyzed  due 
to  inadequate  care  by  PHS  staff.  “That’s 
their  incentive”  to  cut  costs,  he  noted.  [See 
related  article  in  this  issue  of  PLN], 

An  ASG  shareholder  filed  a class- 
action  suit  over  the  ASG  and  VHS  merger 
due  to  “the  potential  unfairness  of  the 
proposed  merger  and  possible  breaches 
of  fiduciary  duty”;  however,  the  lawsuit 


On  September  8,  2010,  the  Ninth  Cir- 
cuit Court  of  Appeals  held  the  “valid 
assertion  of  the  state  secrets  privilege” 
warranted  dismissal  of  a lawsuit  filed  by 
suspects  apprehended  as  part  of  the  CIA’s 
extraordinary  rendition  program. 

The  suit  was  filed  under  the  Alien 
Tort  Statute  by  Binyam  Mohamed  and 
four  other  foreign  nationals  suspected 
of  involvement  in  terrorist  activities. 
Once  they  were  apprehended,  they  were 
transferred  in  secret  to  foreign  countries 
for  detention  and  interrogation  by  U.S.  or 
foreign  officials.  The  rendition  program 
allowed  agents  of  the  U.S.  government  “to 
employ  interrogation  methods  that  would 
[otherwise  have  been]  prohibited  under 
federal  or  international  law.” 

The  plaintiffs  were  represented  by  the 
ACLU.  “American  corporations  should 
not  be  profiting  from  a CIA  rendition 
program  that  is  unlawful  and  contrary 
to  core  American  values,”  stated  ACLU 
executive  director  Anthony  D.  Romero. 
“Corporations  that  choose  to  participate 
in  such  activity  can  and  should  be  held 
legally  accountable.” 

The  five  plaintiffs  sued  Jeppesen 
Dataplan,  Inc.,  a Boeing  subsidiary  and 
CIA  contractor,  alleging  the  company 
had  actual  or  constructive  knowledge 
that  its  planes  were  being  used  to  facilitate 
“forced  disappearance.”  According  to  the 
plaintiffs,  Jeppesen’s  “flights  involved  the 
transportation  of  terror  suspects  pursuant 
to  the  extraordinary  rendition  program,” 
and  the  program’s  objectives  could  be 
inferred  by  the  “falsified  flight  plans 
submitted  to  European  air  traffic  control 
authorities  to  avoid  public  scrutiny  of  CIA 
flights.”  They  asserted  seven  theories  of 
liability  under  two  claims:  one  for  “forced 
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was  dismissed  in  May  2011. 

ASG  shareholders  voted  on  June 
1,  2011  to  approve  the  merger,  which 
was  finalized  two  days  later.  Following 
the  merger  ASG  will  no  longer  trade  on 
NASDAQ.  FI 

Sources:  St.  Louis  Post-Dispatch,  www. 
pr-usa.net,  http: I linvestor.asgr.com,  www. 
thestreet.  com 


disappearance”  and  another  for  “torture 
and  other  cruel,  inhumane  or  degrading 
treatment.” 

The  United  States  moved  to  intervene 
before  Jeppesen  answered  the  complaint. 
The  U.S.  asked  the  court  to  dismiss  the 
suit  based  on  the  state  secrets  doctrine 
and  filed  two  declarations,  one  classified 
and  the  other  redacted  and  unclassified, 
from  then-CIA  director  Michael  Hayden. 
Those  declarations  were  later  reviewed  and 
found  appropriate  by  the  Obama  admin- 
istration. The  district  court  dismissed  the 
complaint;  a panel  of  the  Ninth  Circuit 
reversed,  and  en  banc  review  ensued. 

The  contemporary  state  secrets 
doctrine  includes  two  applications  that 
recognize  exceptional  circumstances 
require  a court  to  “act  in  the  interest  of 
the  country’s  national  security  to  prevent 
disclosure  of  state  secrets,  even  to  the 
point  of  dismissing  a case  entirely,”  the  ap- 
pellate court  wrote.  “One  completely  bars 
adjudication  of  claims  premised  on  state 
secrets  (’the  Totten  bar’);  the  other  is  on 
evidentiary  privilege  (’the  Reynolds  privi- 
lege’) that  excludes  privileged  evidence 
from  the  case  and  may  result  in  dismissal 
of  the  claims.” 

The  U.S.  Supreme  Court  established 
the  Totten  bar  in  1876  when  it  stated,  “as 
a general  principle  []  that  public  policy 
forbids  the  maintenance  of  any  suit  in  a 
court  of  justice,  the  trial  of  which  would 
inevitably  lead  to  the  disclosure  of  matters 
which  the  law  itself  regards  as  confiden- 
tial.” The  Totten  bar  is  “designed  not 
merely  to  defeat  the  asserted  claims,  but 
to  preclude  judicial  inquiry”  entirely. 

The  Reynolds  privilege  prohibits 
“revealing  military  [or  state]  secrets,  a 
privilege  which  is  well  established  in  the 
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law  of  evidence.”  The  Ninth  Circuit  held 
that  it  was  the  Reynolds  privilege  that  ap- 
plied to  this  case,  for  there  was  evidence 
that  the  suit  involved  state  secrets.  Dis- 
missal was  proper  because  if  Jeppesen 
defended  the  lawsuit  on  the  merits  it 
“would  present  an  unacceptable  risk  of 
disclosing  state  secrets.” 

It  was  not  the  rendition  program 
itself  that  constituted  a state  secret,  as 
it  had  “been  publicly  acknowledged  by 
numerous  government  officials  including 
the  President  of  the  United  States,”  wrote 
the  Court  of  Appeals.  Nonetheless,  there 
were  other  aspects  of  the  extraordinary 
rendition  program  that  would  present  a 
risk  of  “grave  harm  to  national  security” 
if  disclosed.  Of  course,  those  aspects  were 
not  described. 

The  Ninth  Circuit  said  other  rem- 
edies may  exist  for  the  plaintiffs.  First, 
the  government  may  find  that  it  violated 
their  human  rights  and  make  reparations. 
Second,  Congress  has  the  authority  to 
investigate  and  restrain  excesses  by  the 
Executive  Branch  (assuming  it  chooses 
to  do  so).  Third,  Congress  has  the  power 
to  enact  private  bills.  Finally,  Congress 
has  authority  to  pass  remedial  legislation 
authorizing  appropriate  causes  of  action 


to  address  claims  such  as  those  raised  by 
the  plaintiffs. 

Accordingly,  the  district  court’s  order 
of  dismissal  was  affirmed.  The  dissenting 
appellate  judges  noted  that  as  Jeppesen 
had  not  yet  answered  the  suit,  it  was  un- 
known what  information  it  would  need  to 


The  Arkansas  Department  of  Cor- 
rection (ADOC)  has  paid  $4,000  to 
settle  a lawsuit  brought  by  a prisoner 
who  was  pepper  sprayed  three  times  by 
guards. 

While  confined  at  the  Varner  Su- 
permax Unit  in  2005,  Eric  Winston  was 
repeatedly  pepper  sprayed.  The  guards 
claimed  that  Winston  refused  to  vacate 
his  cell.  ADOC  policy  allows  guards  to 
pepper  spray  a prisoner  if  he  threatens 
bodily  harm  to  himself  or  other  prison- 
ers, refuses  to  produce  an  item  or  refuses 
to  vacate. 

ADOC  spokeswoman  Dina  Tyler  said 
prison  officials  were  not  admitting  wrong- 
doing, but  an  investigation  found  that  in 
two  of  the  incidents  cited  by  Winston  it 


defend  itself  and  whether  such  informa- 
tion included  state  secrets.  See:  Mohamed 
v.  Jeppesen  Dataplan,  Inc.,  614  F.3d  1070 
(9th  Cir.  2010)  (en  banc),  cert,  denied.  P 

Additional  sources:  www.aclu.org,  http:  1 1 
takingthefifth-acriminallawblog.com 


was  questionable  whether  the  guards  had 
followed  ADOC  policy.  Consequently,  the 
case  settled  in  January  2011. 

Winston,  who  had  been  paroled  in 
August  2010,  was  represented  by  attorneys 
from  the  Little  Rock  law  firm  of  Williams 
& Anderson,  PLC.  See:  Winston  v.  Evans, 
U.S.D.C.  (E.D.  Ark.),  Case  No.  5:08-cv- 
00204- JMM.  P 

Source:  Northwest  Arkansas  Times 
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U.S.  Supreme  Court:  No  Monetary  Damages 
Against  States  Under  RLUIPA 


On  April  20,  2011,  the  U.S.  Supreme 
Court  ruled  that  state  sovereign 
immunity  bars  recovery  of  monetary  dam- 
ages under  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA), 
42  U.S.C.  § 2000cc,  et  seq. 

Harvey  Leroy  Sossamon  III,  a Texas 
state  prisoner  incarcerated  at  the  Robert- 
son Unit,  hied  a RLUIPA  action  against 
the  Texas  Dept,  of  Criminal  Justice 
(TDCJ),  prison  officials  and  the  State 
of  Texas.  RLUIPA,  in  pertinent  part, 
creates  a cause  of  action  against  govern- 
ment agencies  or  officials  who  impose  a 
substantial  burden  on  the  religious  rights 
of  prisoners  or  detainees  that  does  not 
further  a compelling  governmental  inter- 
est. The  law  allows  an  aggrieved  prisoner 
to  obtain  “appropriate  relief.” 

Congress  enacted  RLUIPA  under  its 
Spending  Clause  and  Commerce  Clause 
authority  in  response  to  the  U.S.  Supreme 
Court  finding  the  Religious  Freedom 
Restoration  Act,  42  U.S.C.  § 2000bb,  et 
seq.,  was  unconstitutional  as  applied  to 
state  and  local  governments.  See:  City  of 
Boerne  v.  Flores,  52  U.S.  507  (1997)  [PLN, 
Sept.  1997,  p.  1 5].  The  Spending  Clause 
authority  simply  means  that  the  statute 
applies  to  any  state  or  local  government 
agency  that  accepts  federal  funding. 

Sossamon  alleged  that  two  TDCJ 
policies  violated  RLUIPA:  1)  a policy 
that  prevented  prisoners  from  attending 
religious  services  while  on  cell  restric- 
tion for  disciplinary  infractions,  and  2) 
a policy  barring  use  of  the  prison  chapel 
for  religious  worship.  The  district  court 
granted  summary  judgment  in  favor  of 
the  defendants,  holding  that  “sovereign 
immunity  barred  Sossamon’s  claims  for 
monetary  relief."  He  then  appealed. 

The  Fifth  Circuit  Court  of  Appeals 
affirmed  the  district  court’s  judgment, 
strictly  construing  the  text  of  RLU- 
IPA’s  cause  of  action  section  in  favor 
of  the  defendants  and  concluding  that 
“the  statutory  phrase  ‘appropriate  relief 
against  a government’  did  not  ‘unambigu- 
ously notify’  Texas  that  the  acceptance 
of  federal  funds  was  conditioned  on  the 
waiver  of  immunity  from  claims  for  mon- 
ey damages.”  [See:  PLN,  June  2010,  p. 30], 
Separately,  the  Sixth  Circuit  also  held  that 
RLUIPA  does  not  allow  monetary  dam- 
ages. [See:  PLN,  June  2010,  p.47]. 

Upon  review  of  the  appellate  deci- 
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sion  in  Sossamon’s  case,  the  Supreme 
Court  noted  that  “dual  sovereignty”  is  a 
fundamental  feature  in  the  Constitution. 
This  essentially  means  that  states  entered 
into  the  union  “with  their  sovereignty 
intact.” 

“Immunity  from  private  suits  has  long 
been  considered  ‘central  to  sovereign  dig- 
nity.’” Therefore,  a state  is  immune  from 
private  lawsuits  brought  in  federal  court 
unless  it  “unequivocally  expressed”  its  de- 
sire to  waive  sovereign  immunity.  For  such 
an  unequivocal  expression  to  occur  in  the 
context  of  a federal  statute,  the  text  of 
the  relevant  statute  must  contain  a “clear 
declaration”  that  sovereign  immunity  is 
being  waived. 

RLUIPA’s  authorization  of  “ap- 
propriate relief”  is  not  an  unequivocal 
expression  of  waiver.  Therefore,  the 
Supreme  Court  found  that  it  cannot 
“be  certain  that  the  State  in  fact  con- 
sents” to  be  sued.  “‘Appropriate  relief’  is 


The  Virginia  Department  of  Correc- 
tions (VDOC)  has  agreed  to  settle  a 
lawsuit  brought  by  deaf  prisoners.  The 
settlement  makes  substantial  changes  to 
improve  such  prisoners’  ability  to  interact 
in  the  prison  environment  and  rehabilitate 
themselves. 

“We  believe  the  settlement  agreement 
in  which  the  [VDOC]  joined  strikes  a very 
fair  balance  between  the  particular  needs 
of  deaf  prisoners  and  the  requirement 
that  the  agency  maintain  maximum  flex- 
ibility to  operate  its  facilities,”  said  Brian 
Gottstein,  spokesman  for  the  Virginia 
attorney  general’s  office.  “The  agreement 
is  comprehensive,  covering  deaf  prisoner 
concerns  from  their  entry  into  the  VDOC 
through  their  eventual  discharge  and 
post-release  supervision.  The  agency  is 
taking  advantage  of  modern  technology 
to  facilitate  deaf  prison  communications 
at  a modest  cost  to  the  state.” 

The  November  2010  settlement 
agreement  is  a comprehensive  26-page 
document  that  provides  deaf  prisoners 
“with  access  to  services,  privileges,  fa- 
cilities, advantages,  and  accommodations 
substantially  equivalent”  to  those  offered 
to  non-deaf  prisoners.  To  best  serve  the 
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open-ended  and  ambiguous  about  what 
types  of  relief  it  includes,  as  many  lower 
courts  have  recognized,”  the  Court  wrote. 
The  wording  is  context-dependent  and 
therefore  open  to  multiple  plausible  inter- 
pretations, some  of  which  do  not  include 
monetary  damages.  Therefore,  strictly 
construing  that  statutory  phrase  in  favor 
of  the  state,  the  Supreme  Court  concluded 
that  RLUIPA  does  not  authorize  lawsuits 
for  money  damages. 

Neither  construing  RLUIPA  as  a con- 
tract nor  considering  the  residual  clause 
in  § 1003  of  the  Rehabilitation  Act,  42 
U.S.C.  § 2000d-7,  altered  this  assessment. 
The  judgment  of  the  Fifth  Circuit  was 
accordingly  affirmed.  Prisoners  who  sue 
state  agencies  or  officials  under  RLUIPA 
can  obtain  injunctive  relief,  but  not  mon- 
etary damages.  Prisoner  plaintiffs  desiring 
money  damages  must  sue  under  the  First 
Amendment.  See:  Sossamon  v.  Texas,  131 
S.Ct.  1651  (2011).  H 


interests  of  the  VDOC  and  prisoners, 
those  who  are  determined  to  be  deaf 
will  be  housed  at  Powhatan  Correctional 
Center  for  males  and  the  Fluvanna  Cor- 
rectional Center  for  women.  Both  are  also 
reception  and  classification  centers.  For 
security  reasons,  deaf  prisoners  can  be 
housed  elsewhere  if  provided  equivalent 
services. 

Prisoners  who  demonstrate  deafness 
or  hearing  impairments  during  initial  clas- 
sification will  be  assessed  and  tested  by 
medical  staff.  The  disability  will  be  noted 
in  the  prisoner’s  institutional  file,  and  they 
will  be  presumed  to  require  “Auxiliary 
aids  and  services  in  the  form  of  Qualified 
Interpreters,  visual  notifications,  telecom- 
munications devices,  and  other  aids  and 
services”  set  forth  in  the  settlement  agree- 
ment. The  prisoner  will  also  be  given  an 
ID  card  “that  clearly  identifies  him  or  her 
as  deaf.”  If  a staff  member  takes  the  ID, 
another  indictor  of  the  prisoner’s  deaf 
status  will  be  provided. 

A major  part  of  the  settlement  is  the 
provision  for  Qualified  Sign  Language 
Interpreters,  which  are  people  who  are 
“able  to  interpret  effectively,  accurately 
and  impartially,  both  receptively  and  ex- 
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pressively”  with  deaf  prisoners,  “using  any 
necessary  specialized  vocabulary.”  Such 
persons  are  required  to  be  certified. 

A Qualified  Interpreter  is  presumed 
to  be  needed  when  staff  interactions  with 
a prisoner  concern  any  aspect  of  medi- 
cal care,  disciplinary  hearings,  transfer 
and  classification  procedures.  It  is  not 
presumed  to  be  necessary,  but  may  be- 
come so,  for  a Qualified  Interpreter  to  be 
provided  for  educational  programming, 
work  programming  and  communications 
that  are  complex  and  lengthy. 

Staff  is  to  interact  with  deaf  prison- 
ers as  they  do  the  non-deaf,  and  facilitate 
utilization  of  a Video  Remote  Interpreter 
or  written  notes.  Provisions  will  be  made 
for  medical  staff  to  interact  during  medi- 
cal emergencies  with  deaf  prisoners,  which 
may  entail  the  use  of  stun  belts  rather  than 
handcuffs  if  care  is  provided  offsite. 

Housing  for  deaf  prisoners  will 
include  a notice  posted  outside  to  alert  in- 
coming staff.  A visual  notification  system 
to  inform  deaf  prisoners  “of  prison  wide 
events  and  events  specific  to”  them,  and  to 
“advise  them  of  an  emergency  evacuation 
or  other  emergency,”  will  be  installed  by 
the  VDOC. 

Virginia  prison  officials  must  also 


supply  telecommunication  devices  for 
deaf  prisoners.  Wherever  deaf  prisoners 
are  housed,  they  must  be  provided  a tele- 
typewriter, relay  services  or  a videophone 
“so  that  they  will  have  access  to  communi- 
cation with  people  outside  VDOC.” 

Prison  employees  are  required  to 
receive  training  on  interactions  with  deaf 
persons.  The  topics  to  be  covered  include 
best  communication  practices,  the  unique 
needs  and  problems  encountered  by  the 
deaf,  identification  of  their  communica- 
tion needs,  the  psychological  implications 
of  deafness  and  its  relationship  to  inter- 
action with  guards,  the  proper  use  and 
role  of  Qualified  Interpreters,  directions 
about  using  telecommunication  devices 
for  the  deaf,  and  disciplinary  and  griev- 
ance matters. 

The  named  prisoner  plaintiffs  in 
the  case  each  received  $750  in  damages, 
and  all  deaf  prisoners  in  the  VDOC  on 
the  settlement  date  each  received  $250. 
The  settlement  also  included  an  award 
of  $248,476.21  in  attorney  fees  and  costs. 
The  district  court  will  retain  jurisdiction 
over  the  case  for  five  years  to  enforce 
the  agreement’s  terms.  The  prisoners 
were  represented  by  attorneys  from  the 
Washington,  D.C.  law  firm  of  Winston 


& Strawn  and  the  Washington  Lawyers’ 
Committee  for  Civil  Rights  and  Urban 
Affairs. 

The  attorneys  were  pleased  with  the 
outcome.  “We  applaud  the  [VDOC]  for  its 
foresight  and  sincere  interest  in  ensuring 
equality  for  inmates,”  said  E.  Elaine  Gar- 
ner, the  director  of  the  disability  project 
for  the  Washington  Lawyers’  Committee. 
“Provision  of  effective  communication  is 
critical  to  successful  rehabilitation  of  deaf 
individuals  who  are  incarcerated.”  See: 
Minnis  v.  Johnson,  U.S.D.C.  (E.D.  Vir.), 
Case  No.  l:10-cv-00096-TSE-TRJ.  H 


ATTENTION 

Is  your  loved  one  incarcerated  in  a 
state  prison  or  jail?  Would  you  like  for 
them  to  be  able  to  call  your  cell 
phone?  Then  allow  DTBS  Virtual  Voice 
to  provide  you  with  this  service  at  an 
affordable  rate. 

Call  today  for  plan  rates 
1-866-232-8145. 


NOLO 


^Personal 
Injury  Claim 


Order  from  Prison  Legal  News 

Add  $6  shipping  for  orders  under  $50 

Prison  Legal  News 

P.O.  Box  2420 

West  Brattleboro,  VT  05303 

Phone:  802  579-1309 

www.prisonlegalnews.org 


Great  Self-Help  Book  Deals 

From  Prison  Legal  News! 


How  to  Win  Your  Personal  Injury 
Claim 

$34.99 

How  to  Win  Your  Personal  Injury  Claim  shows 
you  how  to  handle  almost  every  accident  situ- 
ation, and  guides  you  through  the  insurance 
claim  process,  step  by  step.  Learn  how  to: 

• protect  your  rights  after  an  accident 

• determine  what  your  claim  is  worth 

• handle  a property-damage  claim 
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Placement  in  Maximum  Security  Facility  May  Trigger 
Due  Process  Protections;  Religious  Diet  Claims  Remanded 


The  U.S.  Court  of  Appeals  for  the  Sixth 
Circuit  has  reversed  a district  court’s 
grant  of  summary  judgment  to  Michigan 
prison  officials  in  a procedural  due  process 
and  religious  diet  lawsuit. 

Lamont  Bernard  Heard  received  a 
Security  Threat  Group  II  (STG  II)  as- 
signment and  was  placed  in  a Level  V 
maximum-security  prison  after  making  in- 
citing comments  during  a Nation  of  Islam 
(NOI)  service  at  the  Chippewa  Correc- 
tional Facility  in  Kincheloe,  Michigan. 

While  at  the  maximum-security  fa- 
cility, Heard  requested  a religious  diet 
recommended  by  NOI  founder  Elijah 
Muhammad.  Alternatively,  Heard  asked 
that  he  be  given  a kosher  diet.  Prison  of- 
ficials denied  both  requests. 

Heard  sued,  arguing  that  he  had 
a protected  liberty  interest  in  avoiding 
placement  in  a maximum-security  facility. 
In  addition,  he  raised  an  equal  protection 
and  Religious  Land  Use  and  Institution- 
alized Persons  Act  (RLUIPA)  claim.  The 
district  court  denied  relief  and  Heard 
appealed. 

Concerning  Heard’s  procedural  due 
process  claim,  the  Sixth  Circuit  held  that 
the  district  court  had  erred  in  finding  “that 
Heard’s  placement  in  maximum-security 
facilities  in  Michigan  was  not  an  ‘atypical 
and  significant  hardship’  that  implicated 
a liberty  interest.” 

The  district  court,  the  Sixth  Circuit 
explained,  had  reached  its  conclusion 
“without  explanation”  and  in  the  face  of 
evidence  that  suggested  the  conditions  in 
Michigan’s  maximum-security  facilities 
mimicked  those  of  an  Ohio  supermax 
the  Supreme  Court  held  implicated  a 
protected  liberty  interest  in  Wilkinson  v. 
Austin,  545  U.S.  209  (2005)  [PLN,  Aug. 
2005,  p.24]. 

However,  the  record  remained  unclear 
as  to  certain  parallels  between  the  prison 
at  issue  in  Austin  and  the  facility  where 
Heard  was  housed,  and  Heard  had  been 
denied  discovery  on  those  issues.  Ac- 
cordingly, the  appellate  court  vacated  the 
dismissal  of  Heard’s  due  process  claim 
and  remanded  for  further  proceedings. 

The  Sixth  Circuit  also  vacated  and 
remanded  the  dismissal  of  Heard’s  reli- 
gious diet  claims.  “In  the  prison  context,” 
the  Court  of  Appeals  wrote,  “we  have 
explained  that  policies  infringing  on 
religious  rights  may  be  found  unreason- 
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able  where  accommodations  are  made 
for  others.” 

In  Heard’s  case,  prison  officials 
accommodated  Jewish  and  Buddhist 
prisoners’  requests  for  a religious  diet. 
Thus,  Heard  had  adequately  alleged  an 
equal  protection  violation.  The  appellate 
court  similarly  concluded  that  Heard  had 
alleged  a RLUIPA  violation.  While  the 
defendants  claimed  that  they  could  not  ac- 
commodate Heard’s  religious  diet  request 
because  it  was  nutritionally  inadequate,  he 
had  been  denied  discovery  on  the  defen- 
dants’ claims,  the  Sixth  Circuit  noted. 

Accordingly,  it  was  error  at  this  point 
in  the  case  for  the  district  court  to  have 
entered  summary  judgment  for  the  defen- 


A federal  jury  in  Florida  has  awarded 
$1.2  million  to  a former  prisoner  who 
was  paralyzed  due  to  deliberate  indiffer- 
ence to  his  serious  medical  needs  while  he 
was  incarcerated  at  the  Lee  County  Jail. 
The  jury  found  that  the  jail’s  for-profit 
medical  provider.  Prison  Health  Services 
(PHS),  was  solely  liable. 

Before  being  jailed  on  misdemeanor 
domestic  violence  charges  on  July  6, 
2007,  Brett  Allen  Fields,  Jr.,  24,  was  a 
healthy  construction  worker.  Two  weeks 
later  he  developed  a boil  on  his  arm  and 
was  treated  for  infection  with  antibiotics, 
which  did  not  work.  He  complained  to  jail 
staff  but  was  ignored. 

After  his  daily  routine  of  stretching 
and  cracking  his  back.  Fields  began  to 
suffer  numbness  and  weakness  in  his  legs, 
inability  to  urinate  and  difficulty  walking. 
Beginning  on  the  night  of  August  7, 2007, 
Fields  began  begging  for  help.  From  then 
until  August  9 he  hit  the  emergency  button 
in  his  cell  “probably  100  times.” 

Fields  was  initially  seen  by  physi- 
cian’s assistant  Joseph  A.  Richards,  Jr. 
and  nurse  Bettie  Joyce  Allen.  During  that 
examination  Fields  was  in  a wheelchair; 
he  complained  of  numbness  and  weakness 
in  his  legs,  and  said  he  could  not  walk. 
Richards  gave  him  Tylenol  and  set  an  ap- 
pointment to  see  him  a week  later. 

“Could  anything  have  been  easier 
than  Tylenol,  less  effective  than  Tylenol?” 
asked  attorney  Greg  Lauer,  who  along 

24 


dants.  The  judgment  of  the  district  court 
was  reversed.  See:  Heard  v.  Caruso,  351 
Appx.  1 (6th  Cir.  2009)  (unpublished). 

Following  remand,  the  district  court 
denied  Heard’s  motions  for  a temporary 
restraining  order  and  preliminary  injunc- 
tion on  May  10,  2010.  His  motion  for 
appointment  of  counsel  was  granted  that 
same  month,  though.  Attorneys  David  J. 
Gass  and  Joseph  J.  Gavin  were  appointed 
to  represent  Heard,  and  they  filed  an 
amended  complaint  in  November  2010. 
This  case  remains  pending  the  defendants’ 
renewed  motion  for  summary  judgment. 
See:  Heard  v.  Caruso,  U.S.D.C.  (W.D. 
Mich.),  Case  No.  2:05-cv-00231-PLM- 
TPG.  FI 


with  Dion  Cassata  represented  Fields 
in  his  subsequent  lawsuit  against  PHS, 
Richards  and  Allen.  “He’s  crawling  at  this 
point.  He  can’t  walk....  He  hasn’t  used  the 
restroom  in  a while ...  and  he’s  completely 
numb.” 

Back  in  his  cell,  Fields  continued  to 
ask  for  help.  He  told  Allen  that  his  insides 
had  fallen  out  of  his  anus,  called  a rectal 
prolapse.  She  diagnosed  hemorrhoids 
and  pushed  the  rectal  tissue  back  inside. 
In  the  early  morning  hours  of  August  9, 
2007,  Fields  screamed  for  help  - “please 
help  me,  please.” 

“What  do  they  do?”  Lauer  asked  dur- 
ing the  trial.  “They  drag  him  on  a sheet  to 
an  observation  room.  There’s  no  observa- 
tion. No  one  looked  at  him.” 

When  he  was  finally  seen  by  the  jail’s 
doctor  at  10:30  a.m.  on  August  9 it  was 
recommended  that  Fields  be  taken  to  a 
hospital,  but  it  was  another  two  hours 
before  that  happened.  By  then  it  was  too 
late  for  a surgeon  to  reverse  the  damage 
from  a spinal  epidural  abscess. 

Fields  spent  the  next  eight  months 
in  a wheelchair,  a year  with  a walker  and 
now  walks  with  a spastic  gait.  He  can  not 
feel  the  ground  and  requires  braces  for 
his  ankles.  To  urinate  he  has  to  sit  so  he 
doesn’t  lose  control  of  other  bodily  func- 
tions, and  he  suffers  sexual  dysfunction 
and  excruciating  pain. 

The  jury’s  March  17,  2011  verdict 
did  not  find  Richards  and  Allen  liable 
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$1.2  Million  Awarded  Against  PHS 
After  Florida  Jail  Prisoner  Paralyzed 


Fifth  Circuit  Vacates  Dismissal  of  Habeas 
Challenge  to  Texas  Parole  Changes 


for  Fields’  injuries,  despite  the  fact  that 
Allen  said  “I  doubt  everything  an  inmate 
tells  me”  and  her  reference  to  prisoners’ 
medical  complaints  as  “foolishness.” 
Allen’s  testimony,  however,  was  used  to 
establish  that  PHS  had  a custom  or  policy 
of  refusing  to  treat  prisoners  in  order  to 
save  money. 

“They  are  always  fussing  over  us, 
yelling  at  nurses  for  sending  inmates  to 
the  hospital,”  Lauer  said,  reading  Allen’s 
testimony.  “This  is  Prison  Health  Services’ 
policy....  Its  widespread  practice.  You 
heard  nurse  Allen  say  everybody  knew  it, 
everybody  said  it.” 

As  a result  of  PHS’s  deliberate  indif- 
ference to  Fields’  medical  needs,  he  was 
awarded  $600,000  for  past  lost  earnings 
and  future  and  past  medical  expenses; 
$100,000  for  physical  pain  and  suffering, 
disability,  physical  impairment,  disfig- 
urement, mental  anguish,  inconvenience 
and  loss  of  capacity  to  enjoy  life;  and 
$500,000  in  punitive  damages.  A motion 
for  attorney  fees  is  pending.  See:  Fields 
v.  Scott,  U.S.D.C.  (M.D.  Fla.),  Case  No. 
2:09-cv-00529-JES-DNF.  H 

Sources:  Naples  News,  www. news-press, 
com 


On  February  2,  2011,  the  Fifth  Circuit 
Court  of  Appeals  vacated  a district  court’s 
judgment  dismissing  a prisoner’s  challenge  to 
retroactive  changes  in  Texas  parole  procedures. 

Matthew  Clarke,  a Texas  state  prisoner 
and  PLN  contributing  writer,  hied  a ha- 
beas corpus  petition  in  federal  district  court 
pursuant  to  28  U.S.C.  § 2254  challenging 
various  changes  in  Texas  parole  procedures 
which  allegedly  “present  a significant  risk  of 
prolonging  his  sentence  and  therefore  are  in 
violation  of  the  Ex  Post  Facto  Clause.” 

The  changes  included  delaying  or  de- 
nying parole  “by  requiring  sex  offenders  to 
complete  a sexual  offender  treatment  pro- 
gram (SOTP)  before  being  released  on  parole, 
by  keeping  violent  offenders  in  prison  longer 
to  receive  federal  funds  under  the  Truth-in- 
Sentencing  Act,  and  by  the  State’s  passing  of 
laws  that  make  it  tougher  for  violent  offend- 
ers to  be  released  on  parole.” 

The  challenged  statutes  were  primarily 
those  associated  with  the  requirement  that 
certain  prisoners  receive  favorable  parole 
votes  from  at  least  five  of  the  seven  parole 
board  members,  Tex.  Gov’t  Code  §§508.031 


and  508.046,  and  associated  changes  in 
parole  rules,  practices  and  policies.  The  dis- 
trict court  denied  relief,  dismissed  Clarke’s 
petition  and  denied  a Certificate  of  Ap- 
pealability (COA).  Clarke  then  applied  for 
a COA  from  the  Fifth  Circuit. 

The  appellate  court  held  that  the 
above-described  issues  raised  by  Clarke 
were  “adequate  to  deserve  encouragement 
to  proceed  further,”  and  granted  a COA 
limited  to  those  issues.  A COA  was  not 
granted  on  other  claims  regarding  retro- 
active changes  to  the  Texas  mandatory 
supervision  procedures  and  a challenge  to 
the  retroactive  requirement  that  the  parole 
board  receive  a future  dangerousness  re- 
port on  a prisoner  before  granting  parole. 

The  Fifth  Circuit  also  issued  an  un- 
published opinion  on  the  merits  of  the 
claims,  granting  in  part  and  denying  in  part 
the  COA,  vacating  in  part  the  judgment  of 
the  district  court  and  remanding  the  case 
to  that  court  for  further  proceedings.  See: 
Clarke  v.  Thaler,  Fifth  Circuit  Court  of 
Appeals,  Case  No.  10-40143  (unpublished); 
2011  WL  817531  (5th  Cir.  2011).  PI 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 

Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes  Handbook:  A Guide  to 
Managing  Diabetes  — for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

• How  to  help  yourself  when  you  have  diabetes 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage  your  health 

"lAJbew  a di^be4ic  p^4ie>\4  is  serious  m-fori^ed  ^bot\4 
bis  disease,  b&*'4b  s4*-ff  4 o be  4be>  4oes.  They 

p^y  KV\Ore  ^44&>^\4  —JAMES,  a prisoner  living  with  diabetes 


Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is  limited, 
so  order  today. 


S PLC  Southern  Poverty  Law  Center 

Handbook  made  possible  by  the  Southern  Poverty  Law  Center 


ORDER  FORM 

Fill  out  the  information  below, 
and  send  this  order  form  to: 
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PO  Box  2420 

West  Brattleboro,  VT  05303 


Name 


ID  number 


Facility 


Address 


City 


State 


Zip 


Prison  Legal  News 


25 


August  2011 


Report  Finds  Prior  Incarceration  Hinders  Upward  Economic  Mobility 


The  Pew  Charitable  Trusts’  Economic 
Mobility  Project  and  Public  Safety 
Performance  Project  issued  a collaborative 
report  in  September  2010  on  the  impact 
of  incarceration  on  economic  mobility. 
The  report  found  a strong  negative  effect 
of  incarceration  on  upward  economic 
mobility  not  only  for  former  prisoners  but 
also  their  families. 

“These  findings  make  it  clear  that 
beyond  the  already  substantial  brick  and 
mortar  costs  of  incarcerating  such  a sig- 
nificant portion  of  the  population,  there 
are  additional  costs  to  former  inmates, 
their  families  and  their  communities,”  the 
report  stated.  “Those  who  have  been  incar- 
cerated emerge  from  prisons  and  jails  and 
work  fewer  weeks  per  year,  receive  lower 
wages  and  take  home  smaller  earnings. 
These  costs  now  account  for  a substantial 
share  of  the  economic  hardship  faced,  in 
particular,  by  young,  undereducated  racial 
and  ethnic  minorities.” 

Before  incarceration,  more  than  two- 
thirds  of  male  prisoners  were  employed 
with  over  half  being  the  primary  earner 
for  their  families.  After  release,  their  hour- 
ly wages  are  about  1 1%  less  than  a similar 
group  of  men  who  were  not  incarcerated, 
their  annual  employment  is  nine  weeks 
less  and  their  annual  income  is  40%  less. 
Lifetime  earnings  by  age  48  are  reduced 
by  an  average  of  $179,000  for  formerly 
incarcerated  men.  The  effect  is  strongest 
among  minorities  and  the  undereducated. 
Total  earnings  by  white  males  is  lowered 
by  2%,  by  6%  for  Hispanic  males  and  by 
9%  for  black  males. 

Typically,  two-thirds  of  male  workers 
in  the  lowest  fifth  of  earnings  distribution 
will  eventually  work  their  way  to  a higher 
income  bracket.  For  former  prisoners, 
only  one-third  climb  out  of  the  lowest 
fifth.  Additionally,  a mere  2%  of  male 
former  prisoners  starting  in  the  lowest 
fifth  make  it  to  the  top  fifth  after  20  years, 
compared  with  1 5%  of  such  male  workers 
who  were  never  incarcerated. 

In  1985,  1 in  125  children  had  an  in- 
carcerated parent.  Now  the  rate  is  1 in  28 
(3.6%),  totaling  2.7  million  children  with 
a parent  in  prison.  The  impact  is  most 
prominent  among  minority  children:  1 in 
9(11 .4%)  for  black  children,  about  1 in  28 
(3.5%)  for  Hispanic  children  and  1 in  57 
(1.8%)  for  white  children. 

The  report  found  that  23%  of  children 
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by  Matt  Clarke 

with  an  incarcerated  father  are  expelled  or 
suspended  from  school  compared  with  4% 
of  those  without  a father  in  prison.  Fam- 
ily income  during  a father’s  incarceration 
drops  by  22%  compared  with  the  year 
prior  to  incarceration.  Even  after  the 
father  is  released,  family  income  remains 
15%  below  pre-incarceration  levels. 
Since  income  and  education  are  strong 
indicators  of  children’s  future  economic 
mobility,  a parent’s  incarceration  has  a 
strongly  negative  effect  on  a child’s  future 
financial  prosperity. 

“To  support  upward  mobility,  states 
can  invest  in  programs  that  reconnect 
former  inmates  with  the  labor  market  and 
remove  obstacles  to  reintegration.  To  stop 
the  revolving  door  of  incarceration,  states 
can  invest  in  research-based  policies  and 
programs  in  the  community  that  keep 
former  inmates  on  the  straight  and  nar- 
row, improve  public  safety  and  cost  far  less 
than  incarceration,”  the  report  notes. 

Such  policies  and  programs  include 
education,  job  training,  job  placement  as- 


Prisoners  at  California’s  Kern  Valley 
State  Prison  in  Delano  are  being 
slowly  poisoned  through  their  drink- 
ing water.  The  “state  of  the  art”  facility 
opened  at  a cost  of  $379  million  in  2005; 
the  water  problem  was  discovered  within 
weeks  of  the  prison’s  opening,  but  years 
later  nothing  has  been  done.  [See:  PLN, 
June  2009,  p.26]. 

Tests  reveal  that  the  water  at  Kern 
Valley  contains  up  to  twice  the  feder- 
ally permitted  standard  for  arsenic  levels, 
which  is  10  parts  per  billion. 

“The  standard  was  set  for  a reason, 
and  the  reason  is  that  arsenic  is  known  to 
cause  cancer  in  humans,”  said  Dr.  Gina 
Solomon,  with  the  Natural  Resources 
Defense  Council. 

According  to  the  U.S.  Environmental 
Protection  Agency,  long-term  exposure  to 
arsenic  can  cause  “cancer  of  the  bladder, 
lungs,  skin,  kidneys,  nasal  passages,  liver, 
and  prostate.” 

A January  2011  memo  to  prisoners 
from  Kern  Valley’s  warden,  M.D.  Biter, 
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sistance  and  follow-up  services  to  help  retain 
employment;  capping  the  percent  of  former 
prisoners’  income  subject  to  deductions  for 
fines,  fees  and  other  unpaid  debt;  expanding 
the  Earned  Income  Tax  Credit  to  include 
non-custodial  low-income  parents;  diverting 
low-risk  defendants  into  community-based 
supervision  programs;  using  earned-time 
credits  to  reduce  prison  sentences  for  pris- 
oners who  complete  educational,  vocational 
or  rehabilitation  programs;  and  implement- 
ing alternative  sanctions,  such  as  weekend 
jail  terms,  to  punish  parole  and  probation 
violators  - which  would  prevent  them  from 
losing  their  jobs. 

The  Pew  Charitable  Trusts  report 
was  based  on  research  by  Professor  Bruce 
Western  of  Harvard  University  and  Pro- 
fessor Becky  Pettit  of  the  University  of 
Washington. 

Source:  “Collateral  Costs:  Incarceration’s 
Effect  on  Economic  Mobility,  ” Pew  Chari- 
table Trusts,  Sept.  2010  ( available  at  www. 
economicmobility.  org ) 


revealed  the  lackadaisical  approach  taken 
by  prison  officials.  “This  is  not  an  emer- 
gency,” the  memo  stated.  Prisoners  “do 
not  need  to  use  an  alternative  water  supply 
(e.g.,  bottled  water).” 

Of  course,  prisoners  have  no  choice 
but  to  drink  the  water  that’s  made  avail- 
able to  them.  According  to  an  article  in 
the  Los  Angeles  Times , most  guards  at 
the  facility  bring  bottled  water  to  work. 
Prisoners’  requests  for  bottled  water  were 
denied. 

“Kern  Valley  State  Prison  is  working 
with  Facilities  Planning,  Construction, 
and  Management  to  install  an  Arsenic 
Treatment  System,”  said  the  memo.  “We 
anticipate  resolving  the  problem  by  Oc- 
tober 2011.” 

A previous  memo  issued  by  then- 
warden  Anthony  Hedgpeth,  dated  April 
8,  2008,  had  “anticipated  resolving  the 
problem  by  June  2009.”  That  memo 
noted  that  people  drinking  the  water 
may  experience  skin  damage  or  circula- 
tory system  problems,  and  may  have  an 
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California  Prisoners  Still  Forced 
to  Drink  Arsenic-Laced  Water 

by  David  M.  Reutter 


increased  risk  of  cancer. 

“It’s  cloudy.  It’s  fuzzy.  It’s  got  an  aw- 
ful taste  to  it.  It  doesn’t  taste  like  normal 
water,”  said  Kern  Valley  prisoner  Andre 
Jackson.  “You  just  have  to  let  it  sit  for  30 
minutes  before  you  drink  it.” 

A December  2008  order  issued  by  the 
California  Department  of  Public  Health 
found  a “violation  of  the  arsenic  maxi- 
mum containment  level”  at  the  prison. 
The  order  threatened  “judicial  action, 
including  civil  penalties”  if  prison  officials 
failed  to  draw  up  a plan  and  time  schedule 
to  fix  the  problem;  however,  it  failed  to 
specify  a date  by  which  the  facility  must 
be  in  compliance. 

Prison  officials  claim  they  have  acted. 
“Kern  Valley  State  Prison  has  met  the 
terms  of  its  compliance  order.  No  penal- 
ties are  warranted  at  this  time,”  stated 
CDOC  spokesman  Ken  August.  He  said 
the  water  filtration  project  “should  go 
out  to  bid  soon,”  and  actual  construction 
“should  start  within  six  months  and  take 
one  year  for  completion.”  The  filtration 
system  is  estimated  to  cost  around  $6 
million. 

“They  really  don’t  care,”  countered 
Bertha  Nava,  the  mother  of  a prisoner 
who  has  been  forced  to  drink  the  water 
at  Kern  Valley  for  five  years.  The  water 
appears  to  be  “like  part  urine,  part  water,” 
she  said. 

“My  son  is  supposed  to  be  released 
in  13  years.  Well,  what  medical  problems 
is  he  going  to  have  when  he’s  released? 
Will  he  be  able  to  function  normally?  Or 
is  he  going  to  be  released  just  to  die  from 
cancer  because  of  the  water?”  Nava  asked. 
“It  seems  like  it’s  not  a big  issue  to  them, 
but  I’m  sure  the  warden  doesn’t  drink 
the  water.” 

Other  prisoners’  families  have  gotten 
involved,  including  Blanca  Gonzalez,  who 
collected  around  2,000  signatures  on  a 
petition  demanding 
that  prison  officials 
take  action  to  ad- 
dress the  facility’s 
arsenic-laced  wa- 
ter. 

Meanwhile, 

Scott  Kernan, 
undersecretary 
of  operations  for 
California’s  prison 
system,  has  set  an- 
other deadline  for 
resolving  the  arsenic 
contamination  at 
Kern  Valley.  “We 


anticipate  fully  resolving  this  problem  by 
August  2012,”  he  said,  echoing  previous 
unfulfilled  promises  by  prison  officials.  FI 


Sources:  www.ipsnews.net,  www. change, 
org,  North  County  Reporter,  Los  Angeles 
Times 


Judge  Rejects  Challenge  to  BOP’s 
Special  Administrative  Measures 

by  Brandon  Sample 


On  January  27, 2011,  U.S.  District  Court 
Judge  Lewis  T.  Babcock  dismissed  a 
lawsuit  challenging  Special  Administrative 
Measures  (SAMs)  imposed  by  the  federal 
Bureau  of  Prisons  (BOP).  SAMs  are  autho- 
rized under  28  C.F.R.  § 501.3(a). 

Mohamed  Rashed  Daoud  Al-Owhali, 
serving  life  plus  40  years  for  the  1998  bomb- 
ing of  the  U.S.  embassy  in  Nairobi,  Kenya, 
was  placed  on  SAMs  on  October  16,  1998 
while  serving  his  sentence  at  ADX  Florence, 
the  federal  supermax  prison  in  Colorado. 

SAMs  severely  restrict  prisoner 
communication  with  the  outside  world. 
Al-Owhali  alleged  that  the  SAMs  violated 
his  equal  protection  and  First  Amendment 
associational  rights,  and  infringed  on  his 
right  to  communicate  confidentially  with 
his  attorneys. 

A magistrate  judge  recommended  that 
those  claims  be  allowed  to  proceed.  How- 
ever, upon  de  novo  review,  Judge  Babcock 
disagreed. 

While  the  SAMs  were  allegedly  ‘ ‘burying 
[Al-Owhali]  alive”  in  solitary  confinement, 
Judge  Babcock  concluded  they  were  nothing 
more  than  the  product  of  the  government’s 
“rational  interest  in  setting  the  conditions 
of  confinement  [of]  a terrorist.” 

“It  is  incumbent  upon  the  []  Plaintiff  to 
plead  sufficient  facts  showing  plausibly  that 
there  are  alternative  means  of  exercising 
plaintiff’s  rights  in  question,  the  lack  of  im- 
pact accommodation  of  the  asserted  rights 
will  have  on  guards  and  other  inmates 
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and  on  allocation  of  prisoner  resources 
generally,  and  finally  the  absence  of  ready 
alternatives,”  the  district  court  wrote. 

According  to  Judge  Babcock,  Al- 
Owhali  failed  to  do  this. 

Al-Owhali’s  counsel  had  compared 
the  SAMs  to  the  Kafkaesk  conditions  in 
The  Trial,  by  Franz  Kafka.  Judge  Babcock 
found  this  analogy  “inept.” 

In  the  court’s  eyes,  Al-Owhali  received 
all  of  the  “constitutional  and  procedural 
rights  he  was  entitled”  to  when  “he  was 
duly  convicted  and  sentenced  for  his  key 
role”  in  the  embassy  bombing. 

In  effect,  then,  Judge  Babcock  believes 
that  prisoners,  upon  conviction,  have  no 
rights.  See:  Al-Owhali  v.  Holder,  U.S.D.C. 
(D.  Colo.),  Case  No.  L07-CV-02214-LTB- 
BNB;  2011  WL  288523. 

Al-Owhali  filed  a motion  for  recon- 
sideration, which  the  district  court  denied 
on  May  13,  2011  because  he  had  “failed 
to  demonstrate  a change  in  the  control- 
ling law,  the  existence  of  new  evidence,  or 
the  need  to  clear  error  or  avoid  manifest 
injustice....”  See:  Al-Owhali  v.  Holder,  201 1 
WL  1833104.  P 
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Supreme  Court  Allows  § 1983  Challenge  to  Texas 
Post-Conviction  DNA  Testing  Law 


On  March  7,  2011,  the  U.S.  Supreme 
Court  held  that  a Texas  prisoner 
could  challenge  the  due  process  he  re- 
ceived under  Texas’  post -conviction  DNA 
testing  statute,  Article  64  of  the  Texas 
Code  of  Criminal  Procedure,  as  that  stat- 
ute was  interpreted  by  the  Texas  Court 
of  Criminal  Appeals,  the  state’s  highest 
appellate  court  for  criminal  matters. 

Henry  W.  Skinner,  a Texas  state 
prisoner,  was  convicted  of  murdering  his 
live-in  girlfriend  and  her  two  sons,  and  sen- 
tenced to  death.  Skinner  claimed  he  was 
incapacitated  by  large  amounts  of  drugs 
and  alcohol  when  the  crime  occurred  and 
pointed  to  his  girlfriend’s  uncle,  an  ex- 
con  with  a history  of  physical  and  sexual 
abuse,  as  the  likely  perpetrator. 

The  crime  scene  was  rife  with  evidence, 
including  blood  smears  and  splatters, 
bloody  palm  and  finger  prints,  hair,  knives 
and  an  axe  handle.  Police  found  Skinner 
standing  in  a closet  wearing  blood-soaked 
socks  and  bloodstained  jeans.  They  tested 
some  hairs  and  blood  stains  on  Skinner’s 
clothes  and  a blanket,  and  made  finger- 
print comparisons.  A bloody  palm  print 
implicated  Skinner,  but  fingerprints  on 
a plastic  bag  containing  a knife  did  not. 
Other  items  such  as  the  axe  handle,  vaginal 
swabs,  fingernail  clippings  and  additional 
hair  samples  were  not  tested. 

Skinner  twice  hied  motions  for  DNA 
testing  under  Article  64.  The  first  motion 
was  denied  because,  according  to  the  state 
district  court  and  the  Court  of  Criminal 
Appeals,  he  had  failed  to  demonstrate  a 
reasonable  probability  that  he  would  not 
have  been  convicted  if  the  DNA  test  re- 
sults were  exculpatory.  His  second  motion 
was  hied  after  Skinner  learned,  during 
discovery  in  a federal  post-conviction 
proceeding,  that  he  and  the  victims  had 
been  excluded  as  the  source  of  hair  found 
in  his  girlfriend’s  right  hand.  The  appel- 
late court  upheld  the  denial  of  the  second 
motion  because  Skinner  had  failed  to  meet 
the  “no  fault”  requirement.  Skinner  then 
hied  a § 1983  action  in  federal  court. 

The  federal  district  court  dismissed 
his  suit,  holding  that  pursuant  to  Kutzner 
v.  Montgomery  County,  303  F.3d  339  (5th 
Cir.  2002),  requests  for  DNA  evidence  had 
to  be  brought  via  habeas  corpus  under  28 
U.S.C.  § 2254.  Skinner  appealed.  The  Fifth 
Circuit  affirmed  the  dismissal  and  Skinner 
hied  a petition  for  writ  of  certiorari  with 
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the  U.S.  Supreme  Court,  which  agreed  to 
hear  the  case. 

In  a 6-3  decision  written  by  Justice 
Ruth  Ginsburg,  the  Supreme  Court  held 
that  Skinner  could  raise  his  claims  in 
a § 1983  action.  The  Court  found  that 
Skinner’s  claims  were  not  barred  by  the 
Rooker-Feldman  doctrine,  which  prohibits 
a losing  party  in  state  court  from  seeking 
review  of  the  state  court  judgment  in  a 
lower  federal  court.  Noting  that  the  Rook- 
er-Feldman doctrine  had  only  been  applied 
by  the  Supreme  Court  to  the  Rooker  and 
Feldman  cases  and  was  much  narrower 
than  lower  courts  generally  thought,  the 
Supreme  Court  held  it  did  not  bar  Skin- 
ner’s suit  because  he  challenged  a statute 
governing  a state  court  decision  and  not 
the  decision  itself. 

The  Supreme  Court  reiterated  that 
an  action  that  will  necessarily  demon- 
strate the  invalidity  of  a state  criminal 
conviction  may  not  be  hied  under  § 1983. 


On  September  16,  2010,  the  Supreme 
Court  of  the  State  of  Washington, 
sitting  en  banc,  upheld  a lower  court’s 
finding  that  the  Attorney  General’s  Office 
had  failed  to  produce  requested  docu- 
ments under  the  state’s  Public  Records  Act 
and  failed  to  provide  a brief  explanation 
as  to  why  certain  withheld  documents 
were  exempt  from  disclosure.  As  a result, 
the  plaintiff,  Justice  Richard  B.  Sanders, 
was  awarded  costs  and  attorney’s  fees  due 
to  those  violations. 

Justice  Sanders  had  been  the  recipient 
of  a complaint  hied  by  Washington’s  Com- 
mission on  Judicial  Conduct,  and  sued  to 
compel  the  Attorney  General  to  defend 
him  at  public  expense.  Subsequently,  Justice 
Sanders  delivered  a public  records  request 
to  the  Attorney  General  for  all  records  per- 
tinent to  the  Commission’s  complaint.  The 
complaint  related  to  an  incident  in  which 
Justice  Sanders  had  visited  Washington’s 
Special  Commitment  Center  on  McNeil 
Island  and  spoke  with  civilly-committed 
sex  offenders  held  at  that  facility. 

Although  the  Attorney  General’s  re- 
sponse included  1 ,000  pages  of  documents 
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Drawing  an  analogy  to  challenges  to  state 
parole  law  procedures  which  could  be 
brought  under  § 1983  pursuant  to  Wilkin- 
son v.  Dotson,  544  U.S.  74  (2005)  [PLN, 
Aug.  2005,  p.28],  the  Court  noted  that 
Skinner’s  action  would  not  necessarily 
result  in  his  immediate  or  earlier  release 
because  the  outcome  of  the  DNA  testing 
might  be  inconclusive  or  incriminating. 

Therefore,  Skinner  could  proceed 
under  § 1983.  The  judgment  of  the  Fifth 
Circuit  was  reversed  and  the  case  remand- 
ed to  that  court  for  further  proceedings. 
See:  Skinner  v.  Switzer,  131  S.Ct.  1289 
(2011). 

Said  Skinner  in  an  earlier  interview 
with  CNN,  “all  the  District  Attorney’s 
gotta  do  is  turn  over  the  [DNA]  evidence, 
test  it  and  let  the  chips  fall  where  they  may. 
If  I’m  innocent  I go  home,  if  I’m  guilty  I 
die  ...  what’s  so  hard  about  that?”  P 

Additional  source:  CNN 


and  a document  index,  Justice  Sanders 
filed  a lawsuit  alleging  that  the  Attorney 
General  had  violated  the  Public  Records 
Act  “by  failing  to  provide  a brief  expla- 
nation of  how  its  claimed  exemptions 
applied  to  each  record  withheld  and  by 
withholding  non-exempt  documents.” 

While  the  trial  court  agreed  that  95% 
of  the  withheld  documents  were  indeed 
exempt  from  disclosure,  the  court  also 
found  that  the  lack  of  an  explanation  and 
the  withholding  of  certain  non-exempt 
documents  was  wrongful.  The  court 
awarded  Justice  Sanders  37.5%  of  his  fees 
and  costs,  amounting  to  $55,443.12,  and 
imposed  $18,112  in  statutory  penalties 
against  the  Attorney  General’s  Office. 

The  Washington  Supreme  Court 
affirmed  on  appeal,  upholding  the  trial 
court’s  decisions  as  to  all  issues  except  an 
interpretation  of  attorney-client  privilege 
and  certain  exemptions  claimed  for  spe- 
cific documents.  The  Supreme  Court  also 
awarded  Justice  Sanders  25%  of  his  attor- 
ney’s fees  and  costs  on  appeal.  See:  Sanders 
v.  State  of  Washington,  169  Wash. 2d  827, 
240  P.3d  120  (Wash.  2010).  H 
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U.S.  Supreme  Court  Overturns  Wrongful  Conviction  Suit 
Against  New  Orleans  DA,  Vacates  $14  Million  Judgment 


In  a March  29,  2011  five-to-four  deci- 
sion, the  U.S.  Supreme  Court  ruled 
against  a former  Louisiana  prisoner  who 
filed  a § 1983  suit  against  Orleans  Parish 
District  Attorney  Harry  F.  Connick,  Sr., 
based  upon  admitted  Brady  errors.  The 
Supreme  Court’s  decision  reversed  a jury 
award  of  $14  million  to  John  Thompson, 
who  had  served  18  years  in  prison  - in- 
cluding 14  on  death  row. 

Thompson  claimed  that  during  his 
prosecution  for  attempted  armed  robbery, 
prosecutors  failed  to  disclose  evidence  of 
his  innocence  as  required  under  Brady. 
Thompson  was  found  guilty  on  the 
armed  robbery  charge;  he  was  later  tried 
and  convicted  of  murder  stemming  from 
an  unrelated  incident,  and  sentenced  to 
death  based  on  his  tainted  armed  robbery 
conviction.  Prosecutors  later  admitted 
that  they  failed  to  disclose  the  existence 
of  a swatch  of  the  robbery  victim’s  pants 
stained  with  the  robber’s  blood,  which 
was  type  B. 

According  to  the  Supreme  Court’s 
opinion,  “there  is  no  evidence  that  the 
prosecutors  ever  had  Thompson’s  blood 
tested  or  that  they  knew  what  his  blood 
type  was.” 

One  month  before  his  scheduled 
execution,  Thompson’s  investigator  dis- 
covered the  undisclosed  evidence  from  his 
armed  robbery  trial,  and  as  a result  both 
convictions  were  vacated. 

According  to  the  doctrine  of  Brady 
v.  Maryland,  373  U.S.  83  (1963),  prosecu- 
tors are  obligated  to  turn  over  potentially 
exculpatory  evidence  to  defendants  and 
their  counsel  in  a timely  fashion.  District 
Attorney  Connick  admitted  that  the 
failure  to  produce  the  crime  lab  report 
“constituted  a Brady  violation.”  In  the 
lawsuit  filed  by  Thompson  after  he  was 
released,  he  alleged  that  the  Brady  viola- 
tion was  “caused  by  an  unconstitutional 
policy  of  the  district  attorney’s  office,”  and 
that  Connick’s  “deliberate  indifference”  in 
failing  to  properly  train  his  prosecutors  to 
follow  Brady  was  part  of  that  policy.  The 
jury  agreed  and  awarded  Thompson  $14 
million  in  damages;  another  $1  million  in 
attorney’s  fees  and  costs  was  added  later. 
[See:  PLN,  Oct.  2007,  p.22], 

A panel  of  the  Court  of  Appeals  for 
the  Fifth  Circuit  affirmed,  holding  that 
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“Connick  was  on  notice  of  an  obvious 
need  for  Brady  training  due  to  evidence 
“that  attorneys,  often  fresh  out  of  law 
school,  would  undoubtedly  be  required 
to  confront  Brady  issues  ...  that  errone- 
ous decisions  regarding  Brady  evidence 
would  result  in  serious  constitutional 
violations  ...  and  that  training  [in]  Brady 
would  have  been  helpful.”  [See:  PLN, 
Sept.  2009,  p.24]. 

The  appellate  court,  sitting  en  banc, 
then  vacated  the  panel  decision  but  di- 
vided evenly,  affirming  the  district  court’s 
judgment.  In  its  opinion,  however,  the 
Court  of  Appeals  once  again  raised 
Connick’s  argument  that  Thompson’s 
reliance  on  Brady  liability  “for  failure  to 
train  the  prosecutors,  based  upon  a single 
Brady  violation,  without  proving  a prior 
pattern  of  similar  violations...”  might  be 
problematic. 

Connick  again  raised  this  argument 
in  his  petition  for  writ  of  certiorari  to  the 
U.S.  Supreme  Court,  and  a majority  of 
the  justices  agreed  with  his  reasoning.  The 
Court  cited  Monell  v.  NYC  Department  of 
Social  Services,  436  U.S.  658  (1978),  which 
states  that  plaintiffs  who  seek  to  impose  li- 
ability on  local  governments  under  § 1983 
must  prove  “action  pursuant  to  official 
municipal  policy”  caused  their  injury. 

The  Supreme  Court  reasoned  that 
in  “limited  circumstance,  a local  gov- 
ernment’s decision  not  to  train  certain 
employees  about  their  legal  duty  to  avoid 
violating  citizens’  rights  may  rise  to  the 
level  of  official  government  policy  for 
purposes  of  § 1983.” 

However,  “a  pattern  of  similar  consti- 
tutional violations  by  untrained  employees 
is  ordinarily  necessary  to  demonstrate 
deliberate  indifference  for  purposes  of 
failure  to  train,”  the  Court  emphasized. 
“Thompson  does  not  contend  that  he 
proved  a pattern  of  similar  Brady  viola- 
tions.” According  to  the  Supreme  Court, 
Thompson  relied  instead  on  the  “single 
incident  liability”  hypothetical  set  forth 
in  Canton  v.  Harris,  489  U.S.  378  (1989), 
where  “in  a narrow  range  of  circum- 
stances” a pattern  of  similar  violations 
might  not  be  necessary  to  show  deliberate 
indifference. 

The  Court  rejected  Thompson’s 
application  of  Canton,  stating  that  the 
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“failure  to  train  prosecutors  in  their  Brady 
obligations  does  not  fall  within  the  nar- 
row range  of  Cantons  ...  single  incident 
liability  ...  [because]  legal  training  is  what 
differentiates  attorneys  from  average 
public  employees.”  Attorneys  continue 
to  train  after  graduation,  and  “also  train 
on  the  job  as  they  learn  from  more  expe- 
rienced attorneys,  ...  [and]  must  satisfy 
character  and  fitness  standards  to  receive 
a law  license.” 

The  Supreme  Court  noted  that  it 
did  not  assume  that  prosecutors  would 
always  make  correct  Brady  decisions,  but 
“showing  merely  that  additional  training 
would  have  been  helpful  in  making  diffi- 
cult decisions  does  not  establish  municipal 
liability.” 

In  a strongly- worded  dissent,  Justice 
Ruth  Ginsburg,  joined  by  Justices  Breyer, 
Sotomayor  and  Kagan,  disagreed  with  the 
majority’s  assertion  that  “Thompson  had 
shown  only  an  aberrant  Brady  violation.” 
According  to  Ginsburg,  “the  trial  record 
reveal[s]  the  conceded,  long-concealed 
prosecutorial  transgressions  were  neither 
isolated  nor  atypical  ...  no  momentary 
oversight,  no  single  incident  of  a lone 
officer’s  misconduct.”  As  such,  Ginsburg 
would  have  held  that  there  was  “deliber- 
ately indifferent  conduct  for  which  the 
District  Attorney’s  Office  bears  responsi- 
bility under  [Section]  1983.” 

Ginsburg  wrote,  “First,  Connick 
admitted  to  the  jury  that  his  earlier  un- 
derstanding of  Brady  ...  was  too  narrow.” 
Second,  he  “confessed  to  having  withheld 
a crime  lab  report”  and  was  indicted  for 
doing  so.  Third,  “even  at  trial  [he]  persisted 
in  misstating  Bradys  requirements.  ” Taking 
these  and  other  errors  into  consideration, 
Connick  should  have  known  that  his  pros- 
ecutors lacked  “essential  guidance”  on 
Brady,  and  should  have  realized  that  their 
Brady  training  was  “inadequate,”  Ginsburg 
said.  Later  District  Attorneys  noted  that 
many  felt  they  had  not  received  the  training 
they  needed  to  properly  do  their  jobs,  and 
Ginsburg  stated  that  “a  fact  trier  could  rea- 
sonably conclude  that  inattention  to  Brady 
was  standard  operating  procedure  at  the 
District  Attorney’s  Office. ’’Justice  Ginsburg 
concluded  by  reiterating  that  the  “duty  to 
produce  Brady  evidence  to  the  defense ...  [is 
among]  prosecutors’  unique  ethical  obliga- 
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tions,”  saying  that  prosecutorial  misconduct 
nearly  cost  an  innocent  man  his  life:  “John 
Thompson  spent  18  years  in  prison,  14  of 
them  isolated  on  death  row,  before  the  truth 
came  to  light. ’’Prisoners’  rights  groups 
were  incensed  by  Justice  Antonio  Scalia’s 
concurring  opinion  in  which  he  cited  the 
1988  case  of  Arizona  v.  Youngblood.  Scalia 
and  the  other  justices  had  sent  the  defen- 
dant in  that  case  back  to  prison  before  new 
DNA  tests  revealed  his  innocence.  After 
his  release,  police  conducted  more  sophis- 
ticated DNA  testing  that  identified  the  true 
perpetrator  of  the  crime. 


According  to  Keith  Findley,  president 
of  the  Innocence  Network,  prosecu- 
tors have  “enormous  power  over  all  of 
our  lives  ...  [yet]  no  other  profession  is 
shielded  from  this  complete  lack  of  ac- 
countability.” 

The  Supreme  Court’s  decision  va- 
cated the  jury’s  $14  million  verdict  in 
favor  of  Thompson.  See:  Connick,  District 
Attorney  v.  Thompson,  131  S.Ct.  1350 

(2011).  PI 

Additional  sources:  Seattle  Post-Intelli- 
gencer, http:  llharvardcrcl.  org 


Oklahoma  Gladiator  Discipline 
Results  in  Prisoner’s  Death 


The  estate  of  a prisoner  killed  by  his 
codefendant  claimed  in  a lawsuit  that 
guards  at  the  Oklahoma  State  Peniten- 
tiary (OSP)  used  a “gladiator  system”  to 
discipline  prisoners. 

Paul  David  Duran,  Jr.,  24,  and 
Jesse  James  Dalton,  33,  were  convicted  on 
charges  related  to  a 2002  home  invasion 
robbery.  Duran  testified  at  trial  against 
Dalton,  who  received  a life  sentence  with- 
out parole.  Duran,  meanwhile,  pleaded 
guilty  to  robbery  with  a firearm  and  was 
sentenced  to  28  years. 

According  to  a federal  suit  filed  by 
Duran’s  estate  in  October  2010,  Duran 
was  involved  in  an  argument  with  a 
guard,  who  told  him,  “I  got  somebody 
for  you.”  Duran  was  then  placed  in  a cell 
with  Dalton  despite  expressing  fear  for 
his  life  and  requesting  not  to  be  housed 
with  Dalton. 

The  complaint  alleged  that  “Dalton 
beat  Duran  to  death  within  minutes  of  Du- 
ran’s placement  in  Dalton’s  cell.  ” They  were 
cellmates  for  about  15  minutes.  Records 


show  that  Duran  died  of  strangulation  and 
blunt  force  trauma  to  the  neck. 

At  a preliminary  hearing  in  Dalton’s 
murder  prosecution,  a deputy  warden  tes- 
tified that  both  prisoners’  hies  were  clearly 
marked  that  they  were  to  be  separated, 
and  such  information  was  available  to  the 
guards  who  placed  them  together. 

The  lawsuit  named  as  defendants 
guards  Darrell  Wilson  and  Leroy  Henry, 
Warden  Randy  Workman,  and  Deputy 
Wardens  Linda  Morgan  and  Terry  Cren- 
shaw. About  six  months  after  Duran  was 
killed,  Henry  was  fired  and  Wilson  was 
suspended  for  five  days  without  pay. 

“We  believe  that  they  have  been  utiliz- 
ing this  gladiator  system  to  help  manage 
their  facilities,  and  we  think  that  the 
people  would  like  to  know  about  it,”  said 
the  estate’s  attorney,  Anthony  L.  Allen. 
The  lawsuit  remains  pending.  See:  Duran 
v.  Wilson,  U.S.D.C.  (E.D.  Okla.),  Case  No. 
6:10-cv-00379-RAW.P 

Additional  source:  Tulsa  World 
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Ohio  Prison  Industry  Cranks  Out  Crappy  Toilet  Paper 


The  foray  by  Ohio  Penal  Industries 
(OPI),  a branch  of  the  Ohio  Depart- 
ment of  Rehabilitation  and  Correction, 
into  manufacturing  toilet  paper  has  turned 
out  to  be  a crappy  deal  for  taxpayers. 

OPI  creates  a wide  variety  of  products 
at  24  manufacturing  sites  in  16  prisons. 
The  agency’s  1 ,400  prisoner  workers  and 
120  civilian  employees  produce  license 
plates,  clothes,  soap,  eyeglasses,  flags,  of- 
fice furniture,  dentures,  brooms,  outdoor 
furnishings  and  more. 

OPI  has  a guaranteed  clientele.  “State 
law  requires  that  state  agencies  purchase 
through  OPI  if  OPI  can  meet  the  state 
agency  need,”  says  Ohio’s  purchasing  hand- 
book. “In  the  event  of  an  emergency  or  a 
special  need,  OPI  may  grant  a waiver  to  the 
agency  to  purchase  items  elsewhere.” 

Between  its  state  agencies  and  prisons, 
Ohio  purchases  $1.4  million  worth  of  toi- 
let paper  annually.  OPI  bought  a $600,000 
machine  that  cuts  bulk  toilet  paper  and 
installed  it  at  the  Belmont  Correctional  In- 
stitution. Eighteen  prisoners  are  employed 
in  the  program,  which  had  net  income  of 
over  $487,000  as  of  March  2011. 

“OPI  got  into  the  toilet  paper  busi- 
ness about  two  years  ago.  We  thought  we 
could  manufacture  toilet  paper  and  sell  it 
to  institutions  at  a lower  price  than  they 
could  buy  it  from  suppliers,”  said  Drew 
Hildebrand,  OPI  assistant  chief.  That  plan 
has  not  worked  out. 

Joshen  Paper  & Packaging  Co.  of 
Cleveland  has  a contract  with  Ohio’s 
Department  of  Administrative  Services. 
The  state  can  purchase  a case  of  96  rolls 
of  toilet  paper  from  Joshen  for  $41.33 
a case.  By  contrast,  OPI  sells  the  same 
product  for  $48.96  - an  18  percent  in- 
crease. When  OPI  entered  the  toilet  paper 
market,  Joshen  saw  its  sales  to  the  state 
plummet  to  less  than  $100,000  annually 
while  taxpayers  paid  the  increased  cost 
of  the  prison-made  toilet  paper. 

Buying  trash  bags  from  OPI  rather 
than  private  vendors  was  another  bad 
deal.  Private  vendors  contracted  to  sell 
33-gallon  trash  bags  in  quantities  of  250 
to  the  state  for  $7.30.  OPI  sells  a similar 
product  for  $13.39. 

State  officials  say  their  hands  are  tied 
at  trying  to  save  taxpayer  money.  “We’re 
following  the  law  as  the  legislature  dictates 
to  us.  We  really  don’t  have  a choice  in 
the  matter,”  said  Administrative  Services 
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spokesman  Pieter  Wykoff. 

OPI’s  sales  have  grown  to  $26  million 
annually.  The  agency’s  labor  costs  are 
minimal,  as  entry-level  prisoner  laborers 
are  paid  only  21  cents  an  hour.  Even  the 
skilled  positions,  such  as  mechanics  who 
work  on  state  vehicles,  receive  well  below 
minimum  wage  at  $1.23  an  hour. 

Hildebrand  said  that  OPI  saves 
money  in  other  ways  than  producing 
cheaper  products.  “We’re  pulling  inmates 
out  of  the  dorms  and  providing  them 
with  meaningful  industrial  training,”  he 
noted.  “Sometimes,  it  may  not  look  like 
OPI  is  doing  what’s  best  for  all  agencies, 
but  anytime  we  can  provide  training,  it’s 
a plus.” 

OPI  recently  added  a project  to  re- 
furbish trash  dumpsters,  and  the  agency 
plans  to  do  business  with  halfway  houses. 


A “clean  hands”  provision  in  a Florida 
law  designed  to  compensate  wrong- 
fully convicted  prisoners  is  preventing 
most  of  those  prisoners  from  receiving 
compensation.  Of  13  men  cleared  by 
DNA  evidence  in  Florida,  only  one  has 
qualified  for  compensation  while  two 
eventually  received  payments  through 
legislative  claim  bills. 

The  law,  passed  in  2008,  entitles 
those  who  were  wrongfully  convicted  to 
receive  $50,000  for  each  year  they  were 
imprisoned  plus  free  state  college  tuition. 
However,  the  “clean  hands”  language 
prohibits  the  state  from  paying  anyone 
who  has  a prior  felony  conviction.  [See: 
PLN,  Sept.  2010,  p.27]. 

The  clean  hands  provision  is  “just 
crazy,”  according  to  John  Blue,  a former 
Florida  appellate  judge  who  failed  in  his 
attempts  to  get  the  legislature  to  remove 
the  restriction. 

“It’s  a nice  bill.  It  looks  good  on  paper 
but  it  eliminates  at  least  90  percent  of  the 
[wrongfully  convicted]  people,”  said  Bar- 
bara Heyer,  an  attorney  who  represents 
Anthony  Caravella,  who  was  cleared  of 
murder  by  DNA  testing.  Caravella  has 
been  unable  to  collect  compensation  due 
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community  colleges  and  county  jails.  Sta- 
tistics indicate  that  prisoners  who  work  for 
OPI  have  lower  recidivism  rates. 

“I  don’t  know  if  we’re  saving  money 
in  the  long  run,  but  there’s  also  the  practi- 
cal application  of  training  the  inmates  to 
do  something  productive  when  they  get 
out,  so  they  don’t  come  back  to  prison  and 
cost  taxpayers  more,”  said  Wykoff. 

Whether  such  training  translates  to 
jobs  in  the  freeworld  remains  doubtful, 
however,  when  prison  industry  programs 
usurp  jobs  from  companies  that  otherwise 
might  hire  ex-prisoners  with  job  skills  - 
such  as  manufacturing  toilet  paper.  P 

Sources:  Columbus  Dispatch,  www.mari- 
ononline.com,  Correctional  Institution 
Inspection  Committee  Report  for  Belmont 
Correctional  Institution  ( May  2-3,  2011 ) 


to  a juvenile  record  that  “no  one  seems  to 
be  able  to  produce.” 

Heyer  and  other  lawyers  are  seeking 
to  sue  police  officers  who  made  arrests  in 
wrongful  conviction  cases,  or  will  try  to 
have  claim  bills  filed  in  the  legislature  to  gain 
compensation  for  the  wrongfully  convicted. 
Only  two  men  cleared  by  DNA  testing  have 
managed  to  obtain  claim  bills. 

In  2005,  William  Dedge  was  awarded 
$2  million  for  spending  22  years  in  prison 
for  a rape  he  did  not  commit.  [See:  PLN, 
March  2006,  p.17],  Alan  Crotzer,  who 
served  24  years  on  home  invasion  and 
rape  charges,  received  $1.25  million  in 
2008  after  he  was  cleared  of  those  crimes. 
[See:  PLN,  Dec.  2008,  p.38]. 

Following  his  release  from  prison  in 
September  2009,  Caravella  spent  months 
in  a homeless  shelter.  “They  gave  me  $100 
when  I was  released  from  prison  and 
nowhere  to  go,”  said  Larry  Bostic,  who 
served  19  years  for  a rape  he  did  not  com- 
mit. He  also  lived  in  a homeless  shelter  for 
months.  “It’s  not  right,”  he  stated. 

At  least  one  legislator  agrees.  “I  feel  if 
someone’s  been  wrongfully  incarcerated, 
they  need  to  be  compensated  appropriate- 
ly,” said  Republican  state  Representative 
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Provision  in  Florida  Law  Prohibits 
Compensation  to  Wrongfully  Convicted 

by  David  M.  Reutter 


Steve  Crisafulli.  He  introduced  a bill  to 
compensate  William  Dillon  for  the  27 
years  he  spent  in  prison  for  murder  before 
being  cleared  by  DNA  and  released  in 
2008.  The  bill  initially  failed  to  pass  and 
was  reintroduced  in  the  2011  session, 
seeking  to  pay  Dillon  $8 10,000.  Although 
the  bill  cleared  the  state  Senate  on  May  4, 
2011,  it  was  indefinitely  postponed  and 
withdrawn  in  the  House  three  days  later. 

This  also  proves  that  former  felons 
are  at  the  highest  risk  of  being  convicted 
of  crimes  for  which  they  are  innocent. 
The  police  indeed  arrest,  and  prosecutors 
prosecute,  and  juries  convict  “the  usual 
suspects.” 

The  only  exonerated  ex-prisoner  to 
receive  money  under  Florida’s  compensa- 
tion law  thus  far  is  James  Bain,  who  served 
35  years  for  the  rape  of  a child  before  DNA 
tests  proved  he  wasn’t  guilty.  Bain,  released 
in  December  2009,  finally  received  $1.7  mil- 
lion in  compensation  in  July  2011.  That  only 
occurred,  however,  after  he  participated  in 


a TV  interview  that  raised  questions  about 
why  the  Attorney  General’s  office  had  failed 
to  take  action  on  his  compensation  applica- 
tion for  five  months. 

Such  indifference  to  wrongful  con- 
victions is  indicative  of  the  knee-jerk 
tough-on-crime  mindset  of  politicians  and 
other  public  officials,  who  find  it  hard  to 
even  consider  compensating  a former  pris- 
oner, regardless  of  the  fact  that  he  spent 
decades  in  prison  for  a crime  he  didn’t 
commit.  This  is  why,  perhaps,  Florida 
fnnocence  Project  director  Seth  Miller 
described  Florida’s  wrongful  conviction 
compensation  law  as  having  an  “illusory 
impact.” 

While  compensation  from  the  state 
may  be  illusory,  the  time  in  prison  served 
by  Caravella,  Bostic,  Dillon  and  other 
exonerees  is  all  too  real.  P 

Sources:  Sun-Sentinel,  http: I Ifloridainno- 
cence.  org,  Miami  Herald,  www.  wtsp.  com, 
Tampa  Tribune 


CENTER  FOR 

HEALTH 

JUSTICE 


U.S.  Department  of  Justice  Seeks 
$28.2  Billion  Budget 


Despite  initial  reports  that  the  Justice 
Department’s  2012  budget  would 
decrease,  the  latest  numbers  indicate  the 
Department  will  seek  a 2%  increase,  includ- 
ing a 10%  hike  for  prison  operations. 

During  a February  14,  2011  public 
news  briefing,  Deputy  Attorney  General 
James  Cole  said  the  issue  of  whether  ter- 
rorism detainees  held  at  Guantanamo 
Bay,  Cuba  might  be  transferred  to  a prison 
in  Thompson,  Illinois  was  still  uncertain. 
The  Justice  Department’s  2012  budget 
dropped  a prior  request  for  the  federal 
government  to  acquire  Thompson  from 
the  State  of  Illinois.  Instead,  the  De- 
partment is  seeking  about  $67  million 
to  renovate  and  reopen  Thompson  as  a 
federal  facility,  as  well  as  to  open  new 
prisons  in  Berlin,  New  Hampshire  and 
Abbeville,  Alabama. 

Prison  and  detention  aspects  of  the 
Justice  Department’s  proposed  budget 
would  rise  to  $8.3  billion,  reflecting  an 
expected  7,200-prisoner  increase  over 
the  current  federal  prison  population  of 
21 1,000.  Of  the  2,000  new  employees  the 
Department  seeks  to  hire  in  2012,  1,800 
are  slated  for  the  Bureau  of  Prisons. 
Five  additional  attorneys  and  71  agents 
are  sought  for  national  security  offices. 
A new  Electronic  Surveillance  Center  is 
requested  in  the  budget.  Thus  the  Obama 


administration’s  hope  for  change  leaves 
those  who  wish  for  criminal  justice  reform 
still  hoping  as  the  president  delivers  more 
of  the  same:  more  cops,  prisons  and  pros- 
ecutors, and  ultimately  prisoners. 

Cuts  are  proposed  in  the  areas  of  aid 
to  state,  local  and  tribal  governments,  and 
in  the  COPS  grant  program  to  help  police 
departments  hire  new  officers.  The  Na- 
tional Drug  Intelligence  Center  will  lose 
half  its  funding,  while  the  DEA’s  Mobile 
Enforcement  Team  will  lose  about  16%  of 
its  budget  in  administrative  and  manage- 
ment services,  decreased  travel  expenses 
and  consolidation  of  office  space.  P 

Sources:  www.cnn.com,  Legal  Times 
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THE  OTHER  DEATH  PENALTY  PROJECT 

is  pleased  to  announce  the  winners  of  our  national  writing  contest: 
FIRST  PLACE— $250:  Dortell  Williams 
SECOND  PLACE — $100:  Robin  Ledbetter 
THIRD  PLACE — $50:  Joseph  Badagliacca 

Essays  from  the  above  winners  and  selected  contributions  from 
other  contestants  will  appear  in  our  soon-to-be-published 
anthology  called  "Too  Cruel,  Not  Unusual  Enough." 

The  Other  Death  Penalty  Project  thanks  you  for  your  support. 
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Washington  Prison  Guards  Sue  Prisoners 


Prisoners  who  attack  Washington 
state  prison  guards  can  add  one 
more  potential  consequence  to  their  ac- 
tions - garnishment  of  their  commissary 
accounts. 

The  effort  to  garnish  prisoners’ 
accounts  is  being  spearheaded  by  the 
Washington  Staff  Assault  Task  Force 
(WSATF),  a group  of  guards  who  hope  to 
deter  assaults  by  suing  their  attackers. 

WSATF  thinks  that  prisoners  will  be 
less  inclined  to  attack  guards  if  they  know 
they  will  lose  the  money  sent  to  them  by 
family  members  or  friends,  or  earned  in 
prison  wages.  Prisoners  can  use  the  funds 
in  their  accounts  to  buy  food,  TVs,  shoes 
and  other  amenities. 

“You  start  taking  away  [a  prisoner’s] 
creature  comforts,  and  then  he  might 
think  twice  about  doing  it  again,”  said 
Darren  Kelly,  WSATF’s  chairman  and  a 
guard  at  the  Airway  Heights  Corrections 
Center  near  Spokane. 

Assaultive  prisoners  lose  “good  time” 
and  are  placed  in  control  units  and  are 
frequently  brutally  attacked  by  guards 
as  well,  but  are  rarely  prosecuted.  The 
loss  of  good  time  alone,  guards  say,  is  an 
inadequate  deterrent. 

Thus,  WSATF  hies  lawsuits  against 
prisoners  who  attack  prison  guards.  Most 
recently  the  group  sued  a prisoner  who 
assaulted  John  Poynor,  a guard  at  the 
Coyote  Ridge  Corrections  Center  in  Con- 
nell, Washington.  Poynor’s  shoulder  was 
allegedly  dislocated  in  the  attack. 

Republican  state  Senator  Mike  He- 
witt has  introduced  a bill,  SB  5030,  that 
would  make  it  easier  for  guards  to  garnish 
damage  awards  from  prisoners’  accounts. 
Under  current  law  prisoners  must  be  noti- 
fied before  such  funds  can  be  garnished, 
which  gives  them  enough  time  to  empty 
their  accounts.  Hewitt’s  bill,  which  re- 
mains pending,  would  change  that. 

It’s  not  a win-win  situation  for  the 
guards,  though.  Because  injuries  from 
prisoner  assaults  are  work-related,  guards 
who  sue  prisoners  may  be  required  to 
forgo  worker’s  compensation.  According 
to  WSATF’s  website,  the  group  has  over 
1 ,700  members  and  has  won  18  civil  judg- 
ments against  prisoners  totaling  $89,000. 
For  example,  in  February  2010,  Mon- 
roe Correctional  Complex  Sgt.  Jimmie 
Fletcher  obtained  a judgment  of  $5,089 
against  a mentally  ill  prisoner  who  had 
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attacked  him.  It  is  not  known  if  Fletcher 
is  getting  workers  compensation  as  well. 
Also  not  revealed  by  WSATF  is  how  much 
money  they  have  actually  collected  on 
behalf  of  their  members. 

A better  approach  to  suing  such  pris- 
oners, though,  may  be  to  provide  adequate 


On  April  22,  2010,  the  Third  Circuit 
Court  of  Appeals  held  that  a Penn- 
sylvania prison  records  officer  was  entitled 
to  qualified  immunity  for  a prisoner  alleg- 
edly being  confined  10  months  beyond  his 
maximum  term  of  imprisonment. 

On  August  11,  1992,  Miguel  Mon- 
tanez was  sentenced  to  60  months  in 
prison  with  a 30-month  minimum.  Un- 
der Pennsylvania  law  a prisoner  may  be 
paroled  after  expiration  of  the  minimum 
sentence.  Montanez’s  sentence  began  on 
July  23, 1992  and  was  to  expire  on  July  23, 
1997.  However,  soon  after  his  minimum 
sentence  expired,  the  Pennsylvania  Board 
of  Probation  and  Parole  (Board)  paroled 
Montanez  on  January  28,  1995. 

Montanez  was  arrested  on  numerous 
state  sex  offenses  on  February  9, 1996.  He 
was  found  guilty  of  those  charges  and  on 
April  30,  1996  was  again  sentenced  to  a 
60-month  maximum  with  a 30-month 
minimum.  He  appealed  his  conviction  on 
May  24,  1996. 

On  July  29,  1996,  the  Board  found 
Montanez  to  be  a convicted  and  technical 
parole  violator.  It  imposed  a 36-month 
sanction  for  the  new  crime  and  a concur- 
rent 6-month  sanction  for  a technical 
violation. 

Montanez  finally  pleaded  guilty  to  the 
1996  criminal  charges  on  June  9, 1997  and 
was  again  sentenced  to  60  months  with  a 
30-month  minimum,  but  the  judgment  did 
not  indicate  he  was  entitled  to  credit  for 
time  served  while  awaiting  sentence. 

On  November  26,  1997,  the  Board 
rescinded  the  36-month  sanction  but 
sustained  the  6-month  sanction.  The 
Board  “noted  that  the  case  was  retro- 
actively closed  effective  July  23,  1997, 
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mental  health  care  and  address  conditions 
of  confinement  or  other  underlying  fac- 
tors that  contribute  to  assaults  on  prison 
guards.  P 

Sources:  www.tri-cityherald.com,  www. 
wsatf.org 


the  maximum  release  date  on  the”  1992 
conviction. 

On  May  22,  2001,  Montanez  wrote 
to  Pat  Thompson,  a Records  Specialist 
for  the  Pennsylvania  Department  of  Cor- 
rections (PDOC),  seeking  information 
about  his  commitment  credit.  Thompson 
informed  Montanez  that  on  February 
8,  2001  she  had  sent  a letter  to  the  1997 
sentencing  judge  regarding  his  commit- 
ment credit. 

Montanez  was  eventually  credited 
with  30  days  - five  days  between  his  1996 
arrest  and  the  Board’s  detainer,  and  25 
days  between  the  1996  conviction  and  his 
appeal.  Thompson  and  her  supervisors 
soon  realized,  however,  that  Montanez 
was  entitled  to  full  credit  for  time  served 
between  his  February  9,  1996  arrest  and 
June  9,  1997  sentencing.  With  this  credit, 
Montanez  had  served  the  maximum  term 
of  imprisonment  and  was  released  on 
December  15,  2001.  He  believed,  how- 
ever, that  he  should  have  been  released  in 
February  2001. 

On  October  6,  2005,  Montanez  sued 
Thompson  and  several  other  defendants 
in  federal  court,  alleging  that  they  were 
deliberately  indifferent  to  resolving  his  sen- 
tence calculation  errors  in  violation  of  the 
Eighth  Amendment.  Thompson  moved  to 
dismiss  on  the  basis  of  qualified  immunity. 
The  district  court  denied  the  motion  and 
Thompson  then  moved  for  summary  judg- 
ment, again  based  on  qualified  immunity. 
The  court  denied  the  motion  and  Thomp- 
son filed  an  interlocutory  appeal. 

The  Third  Circuit  exercised  jurisdic- 
tion over  Thompson’s  appeal,  finding  that 
it  could  resolve  the  matter  on  a purely 
legal  issue:  “whether  Thompson  is  entitled 
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Prison  Records  Officer  Entitled  to  Qualified 
Immunity;  No  Evidence  of  Deliberate 
Indifference  to  Sentencing  Errors 

by  Mark  Wilson 


to  qualified  immunity  under  the  ‘clearly 
established’  prong  of  Saucier  v.  Katz,  533 
U.S.  194  (2001).” 

“Considering  the  facts  adopted  by  the 
District  Court,  it  would  seem  unlikely  that 
Montanez  could  show  he  was  held  beyond 
his  maximum  release  date,”  the  Third 
Circuit  concluded.  Additionally,  “there 
are  no  facts  in  the  record,  either  identi- 
fied by  the  District  Court  or  found  by  our 
own  review,  suggesting  that  Thompson 
ignored  Montanez’s  claims  or  even  failed 
to  follow  established  DOC  policy  during 
her  involvement  with  the  investigation  of 
Montanez’s  claims.” 

“The  District  Court  did  not  identify 
any  facts  that  would  suggest  Thompson’s 


actions  were  in  any  way  responsible  for  the 
delay  in  releasing  Montanez,”  the  appel- 
late court  continued.  “As  such,  the  court 
did  not  believe  that  “the  established  law  . . . 
would  have  put  Thompson  on  notice  that 
her  conduct  was  clearly  unlawful;  [thus] 
summary  judgment  based  on  qualified 
immunity  is  appropriate.” 

The  Court  of  Appeals  noted  that 
Montanez  also  raised  a Fourteenth 
Amendment  due  process  claim  which  had 
not  been  addressed  by  the  lower  court 
or  briefed  by  the  parties  on  appeal.  The 
case  was  remanded  to  the  district  court 
for  review  of  his  due  process  claim.  See: 
Montanez  v.  Thompson,  603  F.3d  243  (3d 
Cir.  2010).  H 


$17.5  Million  Verdict  for 
Diabetic  Prisoner  in  New  York 


A diabetic  prisoner  who  was  denied 
insulin  by  officers  with  the  New  York 
Police  Department  (NYPD)  was  awarded 
$17.5  million  by  a Brooklyn  jury  on  Oc- 
tober 19,  2010. 

For  nearly  58  hours  after  Jose  Vargas’ 
arrest  on  drug  charges  in  September  2006, 
he  went  without  insulin  for  his  Type  I 
diabetes. 

Vargas  had  insulin  on  him  at  the  time 
of  his  arrest  but  the  cops  took  it  from  him. 
Vargas  told  the  officers  who  escorted  him  to 
jail  that  he  had  Type  I diabetes,  though  they 
wrote  on  a medical  treatment  form  that  he 
could  control  his  diabetes  through  diet. 

Type  I diabetics  cannot  control  their 
diabetes  with  diet  alone. 

Vargas  suffered  a seizure  and  after 
such  a lengthy  time  without  insulin  his 
brain  was  left  “fried,”  according  to  an 
expert  who  testified  at  the  trial.  Vargas  is 
now  confined  to  a wheelchair  and  “has 


just  enough  consciousness  to  know  the 
state  of  his  life,”  said  his  attorney,  Seth 
A.  Flarris,  with  the  New  York  law  firm  of 
Burns  & Flarris. 

The  jury  awarded  Vargas  $4.5  million 
for  pain  and  suffering,  $10  million  for 
nursing  home  care  for  the  rest  of  his  life 
and  $3  million  in  punitive  damages  against 
the  NYPD  officers  involved.  The  City  of 
New  York,  which  is  required  to  pay  the 
judgment,  indicated  it  would  appeal  the 
verdict.  See:  Vargas  v.  City  of  New  York, 
Kings  Supreme  Court  (NY),  Case  No. 
33215/07.  PI 

Sources:  New  York  Post,  Associated  Press, 
www.  verdictsearch.  com 
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A Jailhouse  Lawyer’s  Manual 
(9th  ed.)  and  Immigration  & 
Consular  Access  Supplement 

The  JLM  released  its  new  9th  edition  in  April 
2011.  The  JLM  explains  prisoners'  rights,  and 
helps  them  to  navigate  the  justice  system 
using  federal,  state,  and  New  York  law.  It  can 
help  prisoners: 

■ Learn  the  law  and  go  to  court 

■ Appeal  their  conviction  or  sentence 

■ Get  conditional  or  early  release 

■ Receive  adequate  medical  care 

■ Protect  their  civil  liberties 

■ Enforce  their  right  to  religious  freedom 
The  Supplement  explains  the  immigration  law 
consequences  of  prisoners’  convictions,  and 
their  right  to  contact  their  consulate. 

Prisoners:  The  JLM  is  $30.  The  Supplement  is 
$5.  Prices  include  first  class  shipping. 

Institutions  & Lawyers:  The  JLM  is  $100  . The 
Supplement  is  $20.  Prices  exclude  shipping. 

We  accept  checks  and  money  orders  only.  We 
cannot  accept  stamps  or  credit  cards.  We 
accept  purchase  orders  from  institutions  only. 
Send  orders  and  questions  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 
Or  email:  jlm.board.mail@gmail.com 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  University 
School  of  Law.  Visit  us  online  at: 
http://www3.law.columbia.edu/hrlr/ejlm.php 
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Insider  Trading  Charges  Against  Private  Prison  Consultant  Rejected 


A Florida  federal  district  court  has 
rejected  insider  trading  charges 
brought  against  a consultant  for  Correc- 
tional Services  Corporation  (CSC).  The 
civil  complaint,  filed  in  September  2008 
by  the  Securities  and  Exchange  Com- 
mission (SEC),  charged  Dr.  Zachariah 
P.  Zachariah,  his  brother  Dr.  Mamen  P. 
Zachariah,  and  his  friend  and  colleague 
Dr.  Sheldon  Nassberg  with  using  inside 
information  to  trade  CSC  stock. 

On  July  14,  2005  it  was  announced 
that  GEO  Group  Inc.,  the  nation’s  sec- 
ond-largest private  prison  company,  was 
acquiring  CSC.  The  SEC  alleged  that  the 
three  defendants  traded  CSC  stock  from 
May  to  July  2005  based  on  non-public 
information  concerning  the  acquisition. 
The  evidence  at  trial  showed  the  defen- 
dants periodically  discussed  securities 
transactions  and  traded  in  private  prison 
company  stock. 

The  evidence  established  that  Dr. 
Zachariah  had  researched  CSC,  printed 
out  information  about  the  company  on 
his  computer  on  May  18, 2005,  purchased 
his  largest  block  of  CSC  stock  the  follow- 
ing day,  and  recommended  it  to  others. 
The  stock  experienced  a spike  in  trading 
volume  the  same  day  of  his  purchase. 
Zachariah  was  subsequently  charged 
with  insider  trading.  [See:  PLN,  Dec. 
2008,  p.36]. 

To  prove  its  case,  the  SEC  pursued 
a “multiple  choice”  theory  at  trial.  The 
first  involved  Dr.  Zachariah’s  relation- 
ship with  GEO  Group’s  CEO,  George 
Zoley.  The  district  court  noted  that 
Zoley  had  not  been  charged  and  there 
was  no  credible  evidence  that  he  tipped 
off  Zachariah  about  the  acquisition  of 
CSC  by  GEO. 

The  second  theory  involved  Zacha- 
riah’s son,  Reggie,  who  worked  for  GEO  at 
the  time  and  who  in  fact  had  information 
about  the  pending  acquisition.  Reggie, 
who  now  works  as  a clerk  for  a federal 
judge,  was  found  by  the  district  court  to 
be  credible  in  his  denials  of  wrongdoing. 
The  court  determined  that  he  was  very 
candid  under  a lengthy  cross-examination. 
Although  it  was  shown  he  spoke  to  his 
father  daily  by  phone,  there  was  no  proof 
he  had  disclosed  information  concerning 
the  acquisition  deal. 

Finally,  that  Dr.  Zachariah  served 
as  a consultant  for  CSC  was  insufficient 

August  2011 


by  David  M.  Reutter 

to  prove  he  had  obtained  insider  infor- 
mation. The  district  court  found  his 
consulting  work  “had  nothing  to  do  with 
GEO’s  planned  acquisition  of  CSC...,” 
and  Dr.  Zachariah  was  therefore  cleared 
of  all  charges  on  December  20,  2010. 


An  attorney’s  failure  to  respect  the 
authority  of  the  Louisiana  Supreme 
Court,  “as  well  as  his  use  of  his  position  as 
an  attorney  to  obtain  sexual  gratification 
at  the  expense  of  his  client’s  interests,”  has 
resulted  in  permanent  disbarment. 

The  January  19,  2011  order  to  strike 
Noland  James  Hammond  from  the  rolls 
of  Louisiana  attorneys  came  after  Ham- 
mond was  found  guilty  of  24  counts  of 
misconduct.  The  most  egregious  charge 
involved  taking  a 16-year-old  girl  to  a 
local  jail  to  perform  sex  acts  with  several 
prisoners. 

In  October  2003,  Hammond  con- 
tacted two  men  who  were  being  held  at  the 
Bunkie  Detention  Center  in  Avoyelles  Par- 
ish; one  had  been  convicted  of  aggravated 
battery,  the  other  of  rape.  Hammond  told 
them  he  believed  they  had  been  wrongfully 
convicted  and  thought  he  could  get  their 
convictions  reversed,  but  that  he  would 
need  a sample  of  their  semen  in  order  to 
do  so. 

Hammond  set  up  an  attorney-client 
contact  visit  with  the  two  prisoners.  He 
brought  with  him  a 16-year-old  girl,  whom 
he  described  as  his  “assistant.”  Once  they 
were  in  a private  room,  the  girl  performed 
oral  sex  on  the  prisoners  while  Hammond 
videotaped  the  encounter. 

When  one  of  the  men  asked  why 
it  had  to  be  videotaped,  Hammond  re- 
sponded that  he  “had  to  record  this  for 
the  courthouse  to  know  the  semen  came 
from  you.”  He  then  instructed  the  men 
to  ejaculate  on  a piece  of  plastic  that  he 
wrapped  up  and  put  in  his  briefcase. 

Following  their  visits  with  Ham- 
mond, prisoners  were  found  in  possession 
of  cell  phones,  cigars  and  money.  An 
investigation  reviewed  recorded  phone 
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The  other  defendants  reportedly  settled 
with  the  SEC.  See;  SEC  v.  Zachariah, 
U.S.D.C.  (S.D.  Fla.),  Case  No.  0:08-cv- 
60698-LRJ. 

Additional  source:  www.secactions.com 


calls  that  revealed  conversations  between 
Hammond  and  jail  prisoners.  During 
those  conversations,  which  were  extremely 
graphic,  Hammond  solicited  inappro- 
priate contact  between  himself  and  the 
prisoners. 

Those  facts  comprised  the  initial  three 
misconduct  charges  against  Hammond. 
The  next  ten  counts  involved  his  solicita- 
tion of  sexual  acts  from  male  clients.  After 
Hammond  was  paid  $6,000  by  a client  in 
a drug  possession  case,  Hammond  told 
him  that  in  order  to  defend  him  he  would 
need  to  see  him  in  his  boxer  shorts.  Once 
the  man  was  in  his  underwear,  Hammond 
told  him  he  needed  to  get  an  erection.  An 
inability  to  do  so  led  to  a porn  video  being 
played.  When  that  did  not  work,  Ham- 
mond began  to  stroke  his  client,  who  then 
left  Hammond’s  residence. 

All  of  Hammond’s  clients  had 
pre-paid  for  legal  services.  The  court’s  dis- 
barment order  detailed  incidents  in  which 
Hammond  had  solicited  sexual  favors  or 
engaged  in  graphic  sexual  conversations. 
In  several  cases  he  performed  little,  if  any, 
work  for  clients  after  they  rebuffed  his 
sexual  advances.  He  also  refused  to  return 
the  fees  they  had  paid  for  his  services. 

Hammond  was  suspended  from 
practicing  law  on  an  interim  basis  in  2005 
as  the  investigation  into  his  misconduct 
continued.  However,  despite  that  suspen- 
sion he  continued  to  give  legal  advice  to 
his  clients  and  negotiated  the  settlement 
of  their  personal  injury  claims.  Having 
found  that  Hammond’s  inappropriate 
sexual  conduct  with  his  clients  and  his 
unauthorized  practice  of  law  warranted 
disbarment,  the  Louisiana  Supreme  Court 
did  not  discuss  the  other  charges  against 
him  related  to  neglect  of  legal  matters 
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Louisiana  Attorney  Permanently  Disbarred 
but  Not  Criminally  Charged  for 
Pimping  Child  to  Jail  Prisoners 

by  David  M.  Reutter 


and  failure  to  communicate  with  clients, 
including  returning  files  and  refunding 
unearned  attorney  fees. 

Although  many  of  Hammond’s  acts 
were  violations  of  the  criminal  code, 
particularly  the  incident  involving  the 
16-year-old  girl,  he  did  not  face  crimi- 


nal charges.  “When  the  Supreme  Court 
[temporarily]  disbarred  him,  we  made  the 
decision  not  to  prosecute  the  charges,” 
stated  Avoyelles  Parish  District  Attorney 
Charles  Riddle.  He  said  the  credibility  of 
the  prisoners  made  pursuing  a criminal 
case  problematic. 


In  addition  to  disbarment,  Ham- 
mond was  ordered  to  pay  restitution  to 
his  former  clients  and  also  pay  the  costs  of 
the  investigation.  See:  In  re  Noland  James 
Hammond,  56  So.3d  199  (La.  2011).  FI 

Additional  source:  National  Law  Journal 


Voting  Rights  Must  Be  “Earned”  Back,  Says  Iowa  Governor 


Regaining  voting  rights  for  former 
felons  in  Iowa  just  got  harder. 
Making  good  on  a campaign  promise, 
the  newly-elected  governor  of  Iowa,  Terry 
Branstad,  a Republican,  has  rescinded  a 
July  4,  2005  executive  order  that  allowed 
felons  to  vote  after  they  completed  their 
sentences. 

Branstad  signed  a new  executive 
order  in  January  2011,  hours  after  tak- 
ing office,  that  requires  payment  of  all 
court  costs,  fines  and  restitution  before 
voting  rights  are  restored.  Several  other 
states  have  similar  re-enfranchisement 
requirements,  including  Florida  and 
Tennessee. 

Branstad’s  decision  was  quickly  de- 
nounced by  local  community  leaders.  Rev. 


by  Brandon  Sample 

Keith  Ratliff,  a prominent  member  of  the 
NAACP’s  Iowa  chapter,  said  the  gover- 
nor’s new  executive  order  discriminates 
against  black  Iowans. 

“We  believe  in  second  chances  and 
second  chances  should  never  be  based  on 
one’s  ability  to  financially  pay,  but  one’s 
desire  to  do  better,”  Ratliff  noted. 

In  a state  where  blacks  represent  only 
2.8  percent  of  the  population,  a quarter  of 
Iowa’s  prison  population  is  black. 

Ratliff  compared  Branstad’s  deci- 
sion to  make  the  restoration  of  voting 
rights  contingent  on  repayment  of  mon- 
etary penalties  to  Jim  Crow-era  laws 
that  required  blacks  to  pay  a “poll  tax” 
before  they  were  allowed  to  vote.  Under 
the  governor’s  new  executive  order,  only 


former  felons  who  have  the  ability  to  pay 
their  fines,  restitution  and  court  costs  can 
regain  their  voting  rights. 

The  American  Correctional  Asso- 
ciation and  the  American  Probation  and 
Parole  Association  wrote  to  Governor 
Branstad,  voicing  their  opposition  to 
restricting  the  restoration  of  voting  rights 
for  ex-prisoners. 

However,  aides  to  the  governor  said 
Branstad  believes  that  felons  should  have 
to  “earn”  back  their  right  to  vote.  One 
would  think  they  have  earned  that  right 
after  serving  their  sentences  and  being 
released  from  prison.  FI 

Sources:  lies  Moines  Register,  Iowa  Radio 
News  Network 
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Hawaii  State  Auditor  Blasts  Private  Prison  Contracting; 
State  Renews  Contract  Anyway 


On  December  29, 2010,  the  State  Audi- 
tor of  Hawaii  released  a report  highly 
critical  of  the  way  the  Hawaii  Department 
of  Public  Safety  (DPS)  contracts  for  pri- 
vate prison  beds  on  the  U.S.  mainland. 

The  report  found  that  the  DPS 
overstated  the  cost  of  housing  prisoners 
in  Hawaii  while  understating  the  cost  of 
incarcerating  them  at  private  prisons  in 
Arizona  operated  by  Corrections  Cor- 
poration of  America  (CCA).  The  audit 
also  determined  that  the  DPS  used  a 
sham  inter-governmental  contract  with 
the  City  of  Eloy,  Arizona  to  circumvent 
open-bid  procurement  procedures  that 
were  required  had  the  DPS  contracted 
with  CCA  directly.  The  report  noted  that 
DPS  personnel  had  been  uncooperative 
and  tried  to  obstruct  the  audit. 

Hawaii  has  an  unusual  prison  system 
in  that  the  DPS  runs  the  state  police,  state 
prisons  and  local  jails.  The  state’s  prisons 
have  an  operational  capacity  of  3,327 
beds,  leaving  Hawaii  more  than  2,000  beds 
short  of  the  number  needed  to  house  its 
prisoner  population. 

To  address  this  persistent  problem, 
beginning  in  1995  the  DPS  started 
sending  Hawaiian  prisoners  to  privately- 
operated  facilities  on  the  mainland. 
Although  introduced  as  a temporary 
measure  to  alleviate  prison  overcrowding, 
the  outsourcing  of  prisoners  to  private 
facilities  has  become  institutionalized 
and  now  encompasses  34%  of  Hawaii’s 
prison  population.  Housing  prisoners 
on  the  mainland  has  caused  a great  deal 
of  hardship  for  both  the  prisoners  and 
their  families,  who  strain  to  maintain 
their  relationships. 

In  2006,  the  state  legislature  au- 
thorized ten  permanent  civil  service 
positions  to  monitor  out-of-state  prison 
contracts.  Known  as  the  Mainland/ 
FDC  Branch  of  the  DPS,  the  office  is 
responsible  for  overseeing  contractual 
compliance  by  the  private  prisons  and 
the  Federal  Detention  Center  (FDC)  in 
Honolulu,  where  the  DPS  contracts  for 
jail  beds.  Accompanying  the  branch  of- 
ficials on  a quarterly  inspection  tour  of 
the  CCA-operated  Saguaro  Correctional 
Center  in  Arizona,  which  holds  around 
1 ,800  Hawaiian  prisoners,  auditors  found 
the  branch  officials  merely  took  CCA’s 
word  that  they  were  in  compliance  with 
the  contract.  They  did  no  independent 
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checking  of  CCA’s  paperwork  or  log 
books. 

Acting  on  instructions  from  the  DPS 
director,  the  warden  at  Saguaro  refused 
to  provide  the  state  auditors  with  cop- 
ies of  any  documents.  The  DPS  director 
questioned  the  auditors’  legal  authority  to 
conduct  the  state  audit,  while  the  DPS’s 
Institutions  Division  administrator  sent 
an  advisory  email  to  all  wardens  instruct- 
ing them  to  submit  any  response  to  the 
auditors’  inquiries  to  DPS  management 
for  approval. 

When  documents  requested  by  the 
auditors  were  provided,  they  were  of- 
ten delayed,  provided  piecemeal  and 
filtered  through  DPS  management.  The 
deputy  director  of  administration  for 
DPS  questioned  the  auditors’  need  for 
the  requested  information,  maintain- 
ing that  it  was  outside  the  scope  of  the 
audit.  DPS’s  management  information 
system  administrator  was  instructed 
not  to  answer  questions  regarding  the 
agency’s  automated  prisoner  tracking 
program,  Offendertrak,  and  not  to  meet 
with  the  auditors’  analysts  to  discuss  the 
program.  The  auditors  had  to  speak  with 
a Motorola  engineer  who  had  installed 
Offendertrak  to  gain  knowledge  about  the 
system’s  capabilities.  Such  obstructionism 
delayed  the  audit  and  compromised  its 
effectiveness. 

The  state  auditors  found  several  flaws 
in  DPS’s  method  of  calculating  the  costs 
of  incarcerating  prisoners  in  Hawaii  and 
at  private  prisons  on  the  mainland.  For 
example,  the  DPS  calculated  the  cost  of 
in-state  prison  beds  for  fiscal  year  2009  at 
$139  per  prisoner  per  day,  while  the  cost 
at  FDC  was  $87  and  only  $77  at  private 
prisons  on  the  mainland.  However,  the 
indirect  general  administrative  costs  asso- 
ciated with  all  prisoners  were  taxed  solely 
to  DPS  facilities.  For  prisoners  held  on  the 
mainland  this  included  costs  for  account- 
ing, finance  and  training,  amounting  to 
$4.7  million  annually. 

Also  not  included  in  the  mainland  in- 
carceration costs  were  expenses  for  serious 
medical  needs  and  the  cost  of  treatment 
for  HIV  and  hepatitis  C.  The  DPS  pays 
all  medical  expenses  for  prisoners  held  at 
the  FDC;  however,  those  costs  were  not 
included  in  the  FDC  cost  analysis.  Indeed, 
the  cost  of  serious  medical  expenses  for 
mainland  prisoners  and  all  FDC  prisoner 
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medical  expenses  were  incorporated  into 
the  cost  analysis  for  DPS  in-state  prisons, 
disingenuously  raising  the  apparent  cost 
of  DPS  facilities  while  lowering  the  ap- 
parent cost  of  incarcerating  prisoners  at 
FDC  and  on  the  mainland. 

The  cost  of  housing  prisoners  in  pri- 
vately-operated facilities  was  also  skewed 
by  the  selection  process  for  prisoners  sent 
out-of-state.  The  Hawaii  prisoners  held  at 
CCA  facilities  in  Arizona  were  all  medi- 
um-security males  with  no  major  health 
problems,  no  major  disciplinary  problems, 
no  outstanding  criminal  charges  and  a 
lot  of  time  left  to  do  on  their  sentences. 
Those  are  some  of  the  least-expensive 
prisoners  to  house,  regardless  of  the  loca- 
tion. Removing  such  prisoners  from  the 
DPS  population  shifted  the  average  DPS 
incarceration  costs  higher  while  lowering 
the  average  mainland  costs. 

Further,  in  determining  the  per  diem 
cost  at  in-state  prisons,  the  DPS  used 
operational  capacity  instead  of  the  actual 
number  of  prisoners.  This  distorted  the 
calculation.  DPS  officials  did  not  seem 
to  understand  that  the  legislature  needed 
accurate  cost  comparison  information, 
and  the  deputy  director  of  administra- 
tion explained  that  the  calculation  of 
incarceration  costs  was  a “quick  and 
dirty”  approach  used  solely  to  answer  the 
legislature’s  inquiries. 

“[DPS]  management  chooses  to  re- 
port artificial  cost  figures  derived  from  a 
calculation  based  on  a flawed  methodol- 
ogy, designed  entirely  on  what  is  easiest 
for  the  department  to  report,”  the  audi- 
tors wrote. 

The  audit  report  also  mentioned  that 
the  DPS  “circumvented  the  competitive 
procurement  process  and  ignored  its  re- 
sponsibilities to  oversee  the  contracting 
for  out-of-state  prison  beds  by  blindly 
treating  CCA  as  a government  agent,  in- 
stead of  a private  vendor  operating  for  a 
profit.”  The  DPS  contracted  with  the  City 
of  Eloy  instead  of  directly  with  CCA.  The 
mayor  of  Eloy,  who  signed  the  contract,  is 
a CCA  employee.  The  city  received  none 
of  the  funds  from  the  contract,  which  were 
paid  directly  to  CCA,  and  provided  none 
of  the  prison-related  services.  Further,  no 
contract  for  services  existed  between  Eloy 
and  CCA. 

Thus,  the  intergovernmental  agree- 
ment (IGA)  with  the  City  of  Eloy  was  a 
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sham  that  allowed  the  DPS  to  contract 
with  CCA  without  undergoing  required 
competitive  bidding.  This  was  especially 
egregious  because  the  DPS  had  developed 
a request -for-proposals-based  competitive 
bidding  process  for  private  prisons  seeking 
to  house  female  state  prisoners  in  2005. 
CCA  was  awarded  that  contract,  worth 
$3.6  million  in  FY  2009,  to  house  female 
prisoners  in  Kentucky.  Those  prisoners 
were  later  returned  to  Hawaii  following  a 
sex  abuse  scandal  involving  CCA  employ- 
ees. [See:  PLN,  Oct.  2009,  p.40]. 

The  IGA  with  the  City  of  Eloy  to 
house  male  Hawaiian  prisoners  was 
valued  at  $56.7  million  in  FY  2009.  It 
was  renewed  in  June  2011  for  three  more 
years,  despite  the  findings  by  the  state  au- 
ditors and  Governor  Neil  Abercrombie’s 
expressed  desire  to  return  out-of-state 
prisoners  to  Hawaii,  likely  because  there 
were  few  other  options  due  to  an  inad- 
equate number  of  in-state  prison  beds. 

DPS  director  Jodie  Maesaka-Hirata, 
who  was  appointed  after  the  audit  was 
conducted,  said  she  was  “perplexed  by 
the  lack  of  cooperation”  the  auditors  re- 
ceived. Nonetheless,  she  largely  defended 
the  contracting  procedures  and  cost  cal- 
culations used  by  the  DPS  while  agreeing 
to  make  some  changes. 

Generally  there  is  only  one  reason  for 
obstructing  an  audit  - having  something 
to  hide.  Although  there  should  be  an 
investigation  into  the  questionable  IGA 
arrangement  involving  CCA  and  the  City 
of  Eloy,  given  the  lack  of  cooperation  by 
the  DPS  and  an  apparent  lack  of  interest 
by  Hawaii  lawmakers,  that  is  unlikely  to 
occur. 


Meanwhile  a number  of  problems 
have  surfaced  at  the  CCA-operated  Sa- 
guaro  Correctional  Center.  Two  Hawaiian 
prisoners  - Bronson  Nunuha  and  Clifford 
Medina  - were  murdered  in  February  and 
June  2010,  respectively;  a CCA  guard  was 
injured  during  a fight  involving  dozens 
of  prisoners;  and  18  Hawaiian  prisoners 
filed  suit  against  CCA  and  state  officials 
in  December  2010,  claiming  they  were 
beaten,  kicked  and  threatened  by  CCA 
staff,  including  the  warden. 

“The  violence  involving  Hawaii  in- 


The  current  era  of  budget  deficits  and 
fiscal  austerity  has  made  prison  labor 
fashionable,  at  least  in  the  eyes  of  some 
government  officials. 

For  nearly  two  decades,  New  York 
State’s  Department  of  Motor  Vehicles 
(DMV)  has  been  operating  a call  center 
from  New  York’s  Bayview  and  Arthur 
Kill  Correctional  Facilities.  In  Decem- 
ber 2010  another  call  center  opened  at 
the  Bedford  Hills  prison,  replacing  the 
one  at  Bayview.  Arthur  Kill  houses  male 
prisoners  while  Bayview  and  Bedford 
Hills  hold  women. 

According  to  David  J.  Swarts,  Com- 
missioner of  the  DMV,  the  prison  call 
centers  are  “good  for  the  taxpayers,”  citing 
an  estimated  $3.5  million  in  savings  by 
using  prisoner  operators  who  are  paid  46 
cents  to  $1.14  an  hour. 

The  prisoners  handle  general  ques- 
tions about  DMV  matters  and  are  not 
given  access  to  callers’  personal  informa- 


mates  at  Saguaro  Correctional  Facility 
underscores  why  we  need  to  stop  sending 
prisoners  out  of  state,”  said  Governor 
Abercrombie.  “We  are  facing  many  chal- 
lenges in  the  state  and  we  need  to  work 
together  to  find  solutions  that  include 
bringing  our  inmates  home.” 

Sources:  Management  Audit  of  the  De- 
partment of  Public  Safety’s  Contracting 
for  Prison  Beds  and  Services  ( Report  No. 
10-10),  www.hawaiireporter.com,  www. 
kitv.  com,  www.  trivalleycentral.  com 


tion.  Requests  for  specific  information  are 
routed  to  DMV  staff. 

Swarts  said  that  no  issues  with  driver 
privacy  have  come  up  in  the  past  four 
years  under  his  tenure.  The  DMV  call 
centers  at  Arthur  Kill  and  Bedford  Hills 
employ  94  prisoners. 

“This  program  benefits  both  offend- 
ers and  taxpayers,  providing  offenders 
with  valuable  and  marketable  skills  that 
help  them  during  incarceration  and  pre- 
pare them  for  successful  reintegration  into 
the  community,  while  providing  immedi- 
ate and  recurring  savings  to  taxpayers,” 
stated  New  York  DOCS  Commissioner 
Brian  Fischer. 

Prisoners  serving  time  for  credit  card 
or  computer  fraud,  or  for  telephone- 
related  offenses,  cannot  work  at  the  DMV 
call  centers.  P 

Sources:  www.wgrz.com,  NY  DOCS  press 
release,  www.  lohud.  com 
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Fifth  Circuit  Upholds  $355,000  Award  Against 
Dallas  County  in  Jail  MRSA  Case 


On  January  13, 201 1,  the  Fifth  Circuit 
Court  of  Appeals  upheld  a judgment 
in  a lawsuit  filed  by  a former  prisoner 
who  contracted  Methicillin-Resistant 
Staphylococcus  Aureus  (MRSA)  while 
incarcerated  at  the  Dallas  County  Jail, 
resulting  in  the  loss  of  sight  in  one  eye.  The 
federal  district  court  jury  had  awarded  a 
total  of  $355,000  in  damages.  [See:  PLN, 
May  20 1 1 , p.  1 6;  July  20 1 0 , p.  1 6] . 

On  December  12, 2003,  Mark  Duvall 
was  arrested  and  admitted  into  the  Dallas 
County  Jail.  Within  the  first  week  of  his 
incarceration  he  began  experiencing  cold 
sweats,  fever,  uncontrollable  vomiting 
and  swelling  in  his  legs  and  feet.  Despite 
repeated  requests  he  did  not  receive  medi- 
cal attention. 

By  the  time  he  was  released  on  bail 
on  December  26,  2003,  Duvall  was  seri- 
ously ill  with  a systemic  MRSA  infection 
that  had  started  in  his  feet.  Fie  went  to  a 
hospital  emergency  room,  collapsed  and 
was  admitted  for  emergency  surgery  that 
drained  one  gallon  of  fluid  from  his  right 
leg  and  two-and-a-half  quarts  from  his 
left  leg.  He  spent  30  days  in  the  Intensive 
Care  Unit  in  an  isolated  “clean  room.” 
The  infection  that  nearly  killed  him  also 
rendered  him  blind  in  one  eye. 

Duvall  filed  a federal  civil  rights 
action  claiming  that  Dallas  County  was 
deliberately  indifferent  to  his  serious  medi- 
cal needs.  The  jury  agreed  and  awarded 
him  $40,000  for  past  pain  and  suffering, 
$30,000  for  past  mental  anguish  and 
emotional  pain,  $75,000  for  past  physical 
impairment,  $75,000  for  future  physical 
impairment,  $100,000  for  past  medical 
care  and  rehabilitation  services,  $20,000 
for  past  loss  of  life  enjoyment  and  $1 5,000 
for  future  loss  of  life  enjoyment,  for  a total 
of  $355,000  excluding  attorney  fees.  The 
county  appealed. 

Without  mentioning  the  amount  of 
the  jury  award  in  its  opinion,  the  Fifth 
Circuit  held  that  Duvall  had  proven  that 
he  contracted  MRSA  at  the  jail  and  had 
experienced  great  physical  suffering.  The 
appellate  court  noted  that  the  Dallas 
County  Jail  had  a prisoner  MRSA  infec- 
tion rate  of  close  to  20%  in  2003  while 
comparable  jails  had  an  infection  rate  of 
1 to  2%,  and  that  a MRSA  outbreak  had 
been  ongoing  for  at  least  three  years. 

There  was  sufficient  evidence  that 
“the  Sheriff  and  other  jail  officials  had 
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long  known  of  the  extensive  MRSA  prob- 
lem yet  had  continued  to  house  inmates 
in  the  face  of  the  uncontrolled  staph 
contamination.  Testimony  was  presented 
that  it  was  feasible  to  control  the  outbreak 
through  tracking,  isolation,  and  improved 
hygiene  practices,  but  that  the  County  was 
not  willing  to  take  the  necessary  steps  or 
spend  the  money  to  do  so.” 

Without  deciding  whether  Duvall  - a 
pre-trial  detainee  - had  to  prove  deliberate 
indifference,  the  Fifth  Circuit  held  that  the 
jury’s  finding  of  deliberate  indifference  was 
sufficient  even  though  it  was  made  in  the 
context  of  determining  municipal  liability. 
The  jury  also  found  that  Duvall’s  injuries 


On  January  4,  2011,  a Texas  federal 
district  court  dismissed  PLN’s  chal- 
lenge to  censorship  of  books  by  the  Texas 
Department  of  Criminal  Justice  (TDCJ). 

PLN  had  filed  a civil  rights  suit  under 
42  U.S.C.  § 1983  against  TDCJ  Executive 
Director  Brad  Livingston,  TDCJ  Mail 
Systems  Coordinating  Panel  chairperson 
Jennifer  Smith  and  two  prison  mailroom 
employees,  alleging  that  the  censorship 
of  five  books  mailed  to  prisoners  by 
PLN  violated  PLN’s  First  Amendment 
and  due  process  rights.  [See:  PLN,  Jan. 
2010,  p.38]. 

The  TDCJ  censored  Women  Behind 
Bars:  The  Crisis  of  Women  in  the  U.S. 
Prison  System  by  former  PLN  board 
member  Silja  J.A.  Talvi,  Perpetual  Prisoner 
Machine:  How  America  Profits  from  Crime 
by  Joel  Dyer,  and  Prison  Masculinities  by 
Don  Sabo,  Dr.  Terry  Kupers  and  Willie 
London,  due  to  descriptions  of  rape. 

Texas  prison  officials  also  alleg- 
edly censored  Soledad  Brother  by  George 
Jackson,  Lockdown  America:  Police  and 
Prisons  in  the  Age  of  Crisis  by  Christian 
Parenti,  and  Prison  Masculinities  for 
“racial”  content.  PLN  was  not  notified  of 
such  censorship  but  learned  the  books  had 
been  rejected  when  they  were  returned, 
upon  being  informed  by  the  author  or 
through  discovery  after  filing  suit. 

Both  parties  moved  for  summary 
judgment. 

The  defendants  alleged  that  in  the 
prison  context,  First  Amendment  pro- 
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were  caused  by  a policy  or  custom  of  the 
county,  which  satisfied  the  need  to  show 
a connection  between  the  defendant  and 
the  constitutional  violation.  Therefore,  the 
Court  of  Appeals  affirmed  the  judgment. 

Unmentioned  was  Duvall’s  allegation 
that  after  Dallas  County  had  signed  a jail 
medical  care  contract  with  the  University 
of  Texas  Medical  Branch-Galveston  for  a 
flat  rate  of  $5.49  per  prisoner  per  day  in 
January  2003,  prisoners  were  routinely  de- 
nied medical  treatment,  which  was  known 
to  the  county.  Duvall  was  represented  by 
Dallas  attorney  Edward  H.  Moore.  See: 
Duvall  v.  Dcdlas  County,  631  F.3d  203  (5th 
Cir.  2011),  petition  for  cert,  filed.  FJ 


tections  apply  only  to  prisoners  and 
publishers,  not  publication  distributors. 
The  district  court  disagreed,  holding  that 
book  distributors  such  as  PLN  could  chal- 
lenge government  action  that  interferes 
with  their  First  Amendment  rights. 

The  defendants  also  argued  that 
PLN  could  not  raise  a First  Amendment 
claim  unless  it  showed  that  a prisoner 
had  ordered  the  book  in  question.  The 
court  found  that  First  Amendment  rights 
were  dependent  upon  a willing  recipient, 
but  that  a person  need  not  have  ordered 
or  paid  for  the  publication  because  those 
rights  also  apply  to  free  publications. 

However,  PLN  failed  to  show  that  any 
prisoner  had  ordered  or  otherwise  sought 
to  receive  Lockdown  America  or  Soledad 
Brother.  Therefore,  despite  contrary  deci- 
sions from  district  courts  in  the  Ninth 
Circuit,  the  court  held  that  PLN  had  no 
standing  to  pursue  First  Amendment 
claims  with  respect  to  those  two  books. 

The  defendants  further  claimed  that 
PLN  could  not  challenge  the  TDCJ’s 
correspondence  rules,  which  had  been 
approved  by  the  Fifth  Circuit  in  a previ- 
ous case  but  had  since  been  modified.  The 
defendants  contended  that  PLN  could  not 
make  an  “as  applied”  challenge  to  the  rules 
because  its  First  Amendment  rights  were 
derivative  of  prisoners’  First  Amendment 
rights.  The  court  agreed  that  no  facial 
challenge  could  stand,  but  held  that  PLN 
could  “challenge  Defendants’  application 
of  the  TDCJ  regulations  to  the  books 
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Federal  Court  Dismisses  PLN’s  Texas  Prison 
Censorship  Suit;  Appeal  Pending 


[PLN]  has  distributed  to  willing  recipients 
in  this  litigation.” 

Smith  admitted  during  the  course  of 
the  lawsuit  that  Women  Behind  Bars  and 
Soledad  Brother  should  not  have  been 
censored,  and  they  were  removed  from  the 
TDCJ’s  denied  publication  list.  The  de- 
fendants asserted  that  this  mooted  PLN’s 
claims  related  to  Women  Behind  Bars. 
However,  the  court  held  that  “TDCJ’s 
mid-litigation  approval  of  Women  Behind 
Bars  does  not  moot  the  claim,”  as  such 
censorship  was  capable  of  repetition. 

Giving  a cursory  nod  to  the  factors 
listed  in  Turner  v.  Safley,  482  U.S.  78  (1987) 
to  determine  the  reasonableness  of  the  TDCJ 
regulations,  the  district  court  held  that  the 
only  truly  important  factor  was  whether  there 
was  a valid,  rational  connection  between  the 
prison  regulation  and  the  government  inter- 
est put  forward  to  justify  it. 

The  court  refused  to  compare  publi- 
cations censored  by  the  TDCJ  with  those 
allowed  by  Texas  prison  officials,  such  as 
Mein  Kampf  Lolita,  The  Shawshank  Re- 
demption or  Pimpology:  The  48  Laws  of 
the  Game.  Instead,  the  court  focused  on  the 
defendants’  claims  that  any  description  of 
sexual  assault,  even  if  not  explicit,  could 
trigger  copycat  sexual  assaults  by  prisoners 
or  traumatize  prisoners  who  had  experi- 
enced prior  sexual  assaults  by  invoking 
painful  memories,  and  that  the  use  of  the 
derogatory  word  “nigger”  in  books  could 
interfere  with  prisoners’  rehabilitation. 

This,  the  district  court  said,  made  the 
TDCJ’s  censorship  reasonable. 

“In  making  this  decision,  the  Court 
does  not  suggest  that  it  agrees  with  Defen- 
dants’ disapproval  decisions,  particularly 
in  light  of  the  minimal  nature  of  the  ‘of- 
fensive’ material  and  certain  approved 
publications  that  appear  to  present  the 
same  problems”  but  were  not  censored, 
the  court  wrote.  “This,  however,  is  not  the 
point.  The  point  is  whether  the  decision 
is  rational.”  Finding  that  the  censorship 
was  rationally  related  to  a legitimate  peno- 
logical interest,  the  district  court  granted 
summary  judgment  to  the  defendants. 

The  court  also  held  that  PLN’s 
motion  for  summary  judgment  against 
Livingston,  based  on  lack  of  due  process, 
had  been  mooted  when  the  TDCJ  chang- 
ing its  regulations  to  require  notification 
of  the  sender  of  a publication  when  the 
publication  is  denied.  Therefore,  the  due 
process  claim  was  dismissed. 

PLN  appealed  the  court’s  order  on 
February  1,  201 1,  and  a number  of  orga- 
nizations have  joined  an  amicus  brief  in 
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support  of  PLN  - including  the  ACLU 
of  Texas,  Southern  Poverty  Law  Center, 
American  Booksellers  Foundation  for 
Free  Expression,  National  Coalition 
Against  Censorship  and  Texas  Council 
of  Teachers  of  English  Language  Arts,  as 
well  as  individuals  Don  Sabo,  Dr.  Terry 


An  Illinois  prisoner  was  awarded 
$1,225  by  a state  Court  of  Claims 
for  tortious  interference  with  a business 
relationship  by  the  Illinois  Department 
of  Corrections  (IDOC). 

While  incarcerated  at  Stateville  Peni- 
tentiary, Marshan  Terrell  Allen  received 
permission  from  prison  staff  to  enroll  in 
two  college  correspondence  courses  from 
Ohio  University.  He  paid  $1,125  for  the 
classes. 

Before  Allen  could  finish  the  course- 
work,  however,  he  was  transferred  from 
Stateville  to  the  Western  Illinois  Correc- 
tional Center  (WICC). 

Allen’s  counselor  at  WICC  was  will- 
ing to  proctor  his  exams  for  the  classes, 
but  WICC  officials  would  not  let  him. 
Meanwhile,  Allen  paid  an  extra  $100  to 
Ohio  University  for  a course  extension 
while  he  attempted  to  work  out  the  proc- 
tor issue. 

Allen  hied  a grievance  over  WICC’s 
refusal  to  let  his  counselor  proctor  his 
exams.  The  grievance  officer  responded 
that  it  was  “an  Administrative  decision 
not  to  allow  course  work  outside  of  WICC 
to  be  done....  WICC  does  not  have  the 
staffing  or  labor  to  accommodate  inmate’s 
request.” 

Allen  offered  to  compensate  WICC 
for  staff  time  associated  with  proctoring 
his  exams,  but  prison  officials  refused.  He 
also  requested  a transfer  back  to  Stateville 
or  any  other  facility  that  would  let  him 
finish  his  classes,  but  WICC  denied  his 
request. 

Allen  then  hied  suit  against  the  State 
of  Illinois  in  the  Court  of  Claims,  alleg- 
ing that  WICC  had  tortiously  interfered 
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Kupers  and  Christian  Parenti  (all  authors 
of  books  censored  by  the  TDCJ)  and  H. 
Bruce  Franklin,  an  expert  on  the  history 
of  the  U.S.  prison  system  and  the  role  of 
literature  in  the  prison  context.  See:  Prison 
Legal  News  v.  Livingston,  U.S.D.C.  (S.D. 
Tex.),  Case  No.  2:09-cv-00296. 


with  his  business  relationship  with  Ohio 
University.  The  court  agreed. 

Noting  that  WICC  staff  had  failed 
to  respond  to  Allen’s  evidence,  the  court 
held  that  the  state  had  “intentionally, 
unjustifiably,  and  maliciously  interfered 
with  claimant’s  relationship  with  Ohio 
University.” 

Further,  even  assuming  that  WICC 
had  staffing  problems,  there  was  “no 
justification  as  to  why  any  of  [Allen’s] 
suggested  alternatives  were  not  utilized,” 
the  court  wrote. 

Recognizing  that  the  Court  of  Claims 
lacked  “jurisdiction  to  review  the  disci- 
plinary and  administrative  policies  and 
decisions  of  the  [IDOC],”  the  court  held 
that  Allen’s  claims  did  not  fall  within  that 
jurisdictional  bar  because  he  was  “chal- 
lenging the  damages  incurred  due  to  the 
[state’s]  policy  of  not  allowing  course  work 
to  be  done  outside  of  WICC.”  See:  Allen  v. 
State  of  Illinois,  Illinois  Court  of  Claims, 
Case  No.  09-CC-0164  (2010).  The  order 
is  available  on  PLN’s  website.  P 
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State  Ordered  to  Reimburse  Prisoner  Who  Was 
Not  Allowed  to  Complete  College  Classes 


Texas  Prison  Phones  and  Emails  Generate 
Less  Revenue  Than  Expected 


When  the  Texas  legislature  passed  SB 
1580  in  2007,  requiring  the  Texas 
Department  of  Criminal  Justice  (TDCJ) 
to  install  phones  in  state  prisons,  Texas  was 
the  only  state  that  did  not  allow  prisoners 
to  make  regular  phone  calls.  Even  so,  the 
bill  faced  opposition  and  only  passed  be- 
cause lawmakers  expected  the  calls  would 
generate  a lot  of  revenue.  Also,  victims’ 
rights  organizations  that  would  otherwise 
oppose  prisoners  having  phone  access  were 
bought  off  with  a promise  that  they  would 
receive  the  first  $10  million  in  profits  from 
the  new  prison  phone  system. 

At  the  time,  the  House  Research 
Organization  estimated  annual  profits  of 
between  $25  million  and  $30  million.  A 
more  realistic  estimate  published  in  the 
bill’s  fiscal  note  conservatively  estimated 
$7.5  million  a year  in  net  income. 

The  first  phones  were  installed  in 
March  2009,  and  nine  months  later  the 
phone  installations  were  complete  system- 
wide.  [See:  PLN,  Feb.  2009,  p.27].  Since 
then,  TDCJ  prisoners  have  placed  over 
4.7  million  phone  calls  and  received  about 
1.8  million  emails.  However,  the  profits 
were  lower  than  expected.  During  the 
first  twenty-one  months  of  TDCJ  phone 
operations,  Embarq,  the  company  that 
operates  the  system,  collected  $15  mil- 
lion for  emails  and  phone  calls.  Embarq 
kept  around  60%  of  that  income  while  the 
remaining  $6  million  was  paid  into  the 
state’s  Crime  Victims’  Fund. 

Why  did  the  revenue  from  TDCJ 
phone  calls  and  emails  fall  so  short  of 
expectations?  The  answer  is  a combination 
of  factors  that  make  the  phone  system  dif- 
ficult and  costly  for  prisoners  to  use. 

By  contrast,  the  email  system  seems 
to  be  effective  and  efficient.  However,  pris- 
oners have  no  way  to  send  emails,  so  it  is  a 
case  of  one-way  communication.  Anyone 
can  send  an  email  to  a TDCJ  prisoner  for 
a charge  of  $.44  per  page.  The  emails  are 
printed  and  generally  delivered  along  with 
the  regular  mail  the  same  day  they  are 
sent,  if  sent  before  noon.  Otherwise  they 
are  usually  delivered  with  the  regular  mail 
the  next  business  day. 

Prisoner  phone  usage  suffers  from  a 
number  of  constraints.  First  it’s  expensive, 
costing  $.23  per  minute  for  in-state  debit 
calls  and  $.39  per  minute  for  out-of-state 
debit  calls.  Phone  calls  are  limited  to  15 
minutes  and  prisoners  are  restricted  to  240 
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minutes  of  phone  time  per  month.  Thus,  a 
1 5-minute  in-state  call  costs  $3.45  while  an 
out-of-state  call  costs  $5.85  - fairly  large 
sums  for  prisoners  who  do  not  receive 
wages  for  their  labor.  Calls  can  be  made 
collect  at  slightly  higher  rates  of  $.26 
per  minute  in-state  and  $.43  per  minute 
out-of-state,  but  that  imposes  a financial 
burden  on  prisoners’  families. 

Half  of  TDCJ  prisoners  have  less  than 
$5.00  in  their  prison  trust  accounts.  Thus, 
they  are  often  unable  to  make  calls  on 
their  own  dime.  If  their  families  aren’t  able 
or  willing  to  put  money  in  their  trust  ac- 
counts for  phone  calls,  then  those  families 
are  unlikely  to  be  able  or  willing  to  accept 
collect  calls  at  the  higher  rates.  Lowering 
the  phone  rates  would  increase  phone  us- 
age, and  possibly  overall  revenue. 

The  TDCJ  also  excludes  some  prison- 
ers from  making  phone  calls.  Prisoners 
who  have  recent  major  disciplinary  cases, 
are  segregated  due  to  gang  affiliation  or 
disciplinary  problems,  or  are  in  transit 
may  not  use  the  phones.  However,  this 
is  only  a small  portion  of  the  prison 
population. 

Restrictions  on  who  prisoners  can  call 
have  a much  greater  effect.  The  TDCJ  al- 
lows prisoners  to  place  calls  only  to  the  ten 
people  on  their  visitation  list.  To  receive 
a call,  the  recipient  must  have  a land  line; 
calls  to  cell  phones  are  not  allowed.  These 
restrictions  create  numerous  problems.  First, 
many  people  no  longer  have  a land  line  as  it 
is  a needless  duplication  when  a person  has 
a cell  phone.  Second,  the  ten  people  on  a 
prisoner’s  visitation  list  may  represent  only 
two  or  three  phone  numbers  - because  fam- 
ily members  tend  to  live  at  the  same  address 
and  use  the  same  land  line. 

Further,  family  and  friends  who  live 
too  far  away  to  visit  won’t  be  on  a prisoner’s 
visitation  list  and  thus  cannot  be  called.  Yet 
adding  them  to  the  prisoner’s  visitation  list 
so  they  can  accept  phone  calls  may  require 
removing  a relative  or  friend  from  the  list 
who  actually  visits,  thereby  preventing  fu- 
ture visits.  If  the  TDCJ  wants  to  increase 
phone  usage,  it  could  allow  calls  to  cell 
phones  and  make  prisoners’  phone  lists 
distinct  from  their  visitation  lists. 

The  TDCJ  says  it  uses  visitation  lists 
because  the  people  on  those  lists  have  al- 
ready been  screened  for  security  purposes, 
and  the  department  flatly  opposes  allow- 
ing calls  to  cell  phones. 
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“By  their  nature,  [cell  phones  are] 
mobile  and  they  pose  a unique  security 
challenge  for  us,”  said  TDCJ  spokesman 
Jason  Clark.  “We  had  to  have  a strong 
policy  in  place  so  we  could  make  sure 
offenders  were  not  going  to  misuse  the  sys- 
tem,” referring  to  concerns  that  prisoners 
might  use  the  prison  phones  for  criminal 
activities.  However,  the  TDCJ  phone 
system  is  electronically  monitored  and 
recorded,  making  such  abuses  unlikely. 

Another  issue  plaguing  the  prison 
phone  system  is  low  quality  service.  Phone 
calls  are  often  cut  off  with  a message  stat- 
ing that  third-party  calls  are  not  allowed, 
even  when  the  person  accepting  the  call 
doesn’t  have  third-party  features  or  other 
enhanced  phone  features.  Calls  are  fre- 
quently “clipped,”  with  the  caller  and/or 
recipient  sounding  like  they  are  talking 
through  a fan.  Sometimes  the  effect  is  so 
pronounced  as  to  make  phone  conversa- 
tions unintelligible.  It  is  unknown  how 
many  prisoners  have  been  discouraged 
from  making  calls  due  to  poor  quality, 
but  that  is  a problem  that  needs  to  be 
examined  and  remedied. 

It  was  hoped  that  installing  phones 
at  TDCJ  facilities  would  reduce  the  num- 
ber of  cell  phones  being  smuggled  into 
state  prisons.  And  indeed,  the  number 
of  cell  phones  confiscated  from  prison- 
ers dropped  from  around  1,480  in  2009 
to  1,193  in  2010.  However,  the  TDCJ 
attributes  this  decline  to  better  security 
precautions  rather  than  lack  of  demand. 
Regardless  of  the  reason  for  the  drop  in 
contraband  cell  phones,  the  TDCJ  could 
easily  decrease  demand  for  cell  phones, 
generate  more  revenue  and  help  prisoners 
stay  in  contact  with  their  families  simply 
by  tweaking  its  phone  policies. 

“They’re  just  going  to  need  to  re- 
examine, particularly  in  these  tough 
budget  times,”  said  state  Senator  Leticia 
Van  de  Putte,  who  authored  SB  1580.  “I 
think  there’s  more  effective  ways  for  us  to 
maximize  the  program.” 

Which  means  maximizing  the  rev- 
enue generated  by  prisoners’  phone  calls 
that  goes  to  the  state,  of  course.  Pending 
legislation,  HB  3386,  would  allow  TDCJ 
prisoners  to  make  480  minutes  of  phone 
calls  per  month,  doubling  the  current 
limit.  It  is  anticipated  that  this  will  in- 
crease the  amount  of  income  from  the 
prison  phone  system. 
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Apparently  lost  in  the  discussion 
over  maximizing  prison  phone  revenue 
is  the  fact  that  maintaining  close  contact 
between  prisoners  and  their  families,  such 
as  through  regular  phone  calls,  can  have  a 
rehabilitative  effect. 


“Having  good,  positive,  close  rela- 
tionships with  people  on  the  outside  is  a 
really  important  key  to  re-entry,”  noted 
Ana  Yanez-Correa,  director  of  the  Texas 
Criminal  Justice  Coalition. 

But  state  lawmakers  and  TDCJ  of- 


ficials are  apparently  less  concerned  with 
rehabilitation  and  re-entry  than  they  are 
with  finding  ways  to  make  more  money 
off  prisoners  and  their  families. 

Sources:  Texas  Tribune,  PLN  research 


Washington  State  Regulatory  Agency  Finds  AT&T 
Failed  to  Disclose  Prison  Collect  Call  Rates 


On  March  3 1, 201 1 , AT&T  Communica- 
tions of  the  Pacific  Northwest  was  found 
guilty  by  the  Washington  State  Utilities  and 
Transportation  Commission  of  failing  to 
disclose  charges  for  collect  calls  from  vari- 
ous Washington  State  prisons.  According  to 
the  Commission’s  final  order,  “based  on 
undisputed  facts  [the]  automated  operator 
services  platform  used  at  the  prisons  ...  did 
not  make  rate  quotes  available  to  consumers 
as  required  by  Commission  rules.” 

The  Commission  referred  its  conclu- 
sions to  King  County  Superior  Court  for 
additional  fact  finding  and  the  ultimate 
disposition  of  the  claims  against  AT&T. 
Sandy  Judd  and  Tara  Herivel,  who  had 
accepted  calls  from  Washington  prisoners, 
had  initially  filed  the  complaint  in  Supe- 
rior Court  in  2000.  The  case  was  referred 
to  the  Commission  because  it  has  primary 
jurisdiction  over  the  billing  practices  of 
operator  service  providers  (OSPs). 

The  Commission  found  that  “AT&T 
violated  Commission  regulations  480-120- 
1 41  ( 5 )( a )(1 99 1 ) and  WAC  480- 1 20- 141(2) 
(b)(1999)  for  collect  calls ...  [by  prisoners] 
at  the  Washington  State  Reformatory,  Air- 
way Heights,  McNeil  Island  Penitentiary, 
or  Clallam  Bay  correctional  facilities  by 
failing  to  verbally  advise  the  consumers 
[who  accepted  collect  calls  from  prisoners] 
to  request  or  obtain  the  rates  or  charges 
for  the  call.”  The  court  will  determine 
what  damages  should  be  assessed,  if  any. 

The  Commission  determined  that 
although  other  entities  were  involved  in 
the  processing  of  the  calls,  AT&T  was 
the  primary  OSP  because  it  had  the  direct 
business  relationship  with  the  consumer  of 
the  operator  services,  regardless  of  which 
company  owned  the  physical  facilities  used 
to  provide  those  services.  AT&T  had  argued, 
unsuccessfully,  that  an  OSP  was  a company 
that  provided  the  physical  connection  to  the 
local  or  long  distance  company  to  complete 
the  calls.  [See:  PLN,  Dec.  2010,  p.16]. 

The  Commission  concluded  that  an 
OSP  is  the  entity  that  provides  the  connec- 
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tion  to  persons  who  are  parties  to  the  call, 
particularly  the  called  party  who  accepts 
and  pays  for  the  service  or  connection  pro- 
vided. This  finding  was  significant  given 
that  other  telecommunications  companies, 
such  as  T-Netix,  Verizon  and  Quest,  were 
often  involved  with  completing  the  collect 
calls  at  some  stage  in  the  process. 

The  Commission  also  found  per- 
suasive the  fact  that  in  1992,  AT&T  had 
entered  into  a contract  with  the  Wash- 
ington Department  of  Corrections  to 
provide  telecommunications  services  and 
equipment  for  various  prisons  and  work 
release  centers.  Additionally,  the  software 
utilized  by  AT&T  “did  not  allow  the 
consumer  receiving  an  operator-assisted 
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collect  call  from  [prisoners]  ...  to  request 
or  obtain  the  rates  applicable  to  the  call, 
nor  did  that  platform  verbally  advise  the 
consumer  how  to  receive  a rate  quote.” 

The  Commission’s  order  is  significant 
because  it  indicates  that  AT&T  may  be 
held  liable  for  abusive  practices  associated 
with  the  provision  of  telephone  services 
at  Washington  State  prisons.  As  reported 
in  PLN's  April  2011  cover  story,  there 
is  systemic  fraud,  abuse  and  collusion 
throughout  the  prison  phone  service  in- 
dustry. See:  Sandy  Judd  and  Tara  Herivel 
v.  AT&T  Communications  of  the  Pacific 
Northwest,  Washington  State  Utilities  and 
Transportation  Commission,  Docket  No. 
UT-042022.  P 
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American  “ Corrections” 


At  SCI  Pittsburgh  in  Woods  Run, 
Pennsylvania,  prisoners  and  guards 
alike  made  the  phenomenon  of  imprison- 
ment more  hellish  than  usual. 

That’s  because,  according  to  at  least 
one  broadcast  report,  men  at  the  medium- 
to  minimum-security  lock-up,  particularly 
those  convicted  of  sexual  assaults  against 
children,  were  raped  by  other  prisoners  - 
and  by  several  guards  - with  ranking  staff 
turning  a blind  eye. 

While  the  radio  report  was  un- 
confirmed, the  Pennsylvania  Dept,  of 
Corrections  did  the  unprecedented.  They 
fired  the  prison’s  warden,  two  deputy  su- 
perintendents and  even  the  major  of  the 
guard  - something  virtually  unheard  of 
in  this  business. 

Eight  prison  guards  were  suspended 
without  pay  earlier  this  year  (although 
seven  have  not  been  publicly  identified). 

An  Allegheny  County  grand  jury  is 
presently  investigating  the  sexual  assault 
charges.  No  state  government  official  has 
commented  publicly  on  the  claims,  but 
certainly  the  firing  of  the  prison’s  highest- 
ranking  staff  suggests  that  “something  is 
rotten  in  Denmark.” 

What  makes  these  incidents  par- 
ticularly poignant  is  that  SCI  Pittsburgh, 
which  was  closed  back  in  2005  because  of 
security  and  budgetary  concerns,  isn’t  the 
maximum-security  prison  it  once  was.  It 
reopened  in  2007  as  a treatment  center, 
a kind  of  medical  unit  for  men  suffer- 
ing from  addictions,  age-related  physical 
ailments  or  serious  psychological  issues. 
That’s  why  it  was  reclassified  as  a medium- 
minimum  security  facility. 

That  these  men,  who  were  promised 
medical  treatment,  were  treated  so  basely 
by  other  prisoners  - and  reportedly  by 
guards  as  well  - gives  us  some  sense 
of  precisely  how  poisonous  American 
“corrections”  has  become. 

Is  there  any  wonder  that  American 
soldiers,  many  of  whom  worked  as  prison 
guards  stateside,  behaved  so  badly  in  Iraq 
and  abroad?  From  whence  did  the  violence 
and  violations  of  Abu  Ghraib  arise,  if 
not  from  the  experiences  learned  and 
perfected  in  American  prisons? 

During  the  depredations  of  the 
Iraq  War,  ex-President  George  W.  Bush 
famously  inveighed  against  the  “rape 
rooms”  of  Saddam  Hussein’s  regime,  and 
used  such  reports  to  justify  the  invasion 


by  Mumia  Abu- Jamal 

and  occupation.  Here,  in  the  U.S.,  rape  expected  here  as  well? 
rooms  are  also  present  - in  our  prisons. 

Should  invasion  and  occupation  be  Source:  Pittsburgh  Tribune- Review 

Oregon  Jail  Pneumonia  Death 
Lawsuit  Settles  for  $905,000 

by  Mark  Wilson 


The  estate  of  a woman  who  died 
of  pneumonia  at  the  Multnomah 
County  Detention  Center  (MCDC)  in 
Portland,  Oregon  has  agreed  to  settle  a 
federal  wrongful  death  suit  for  $905,000. 

Homeless  heroin  addict  Holly  Jean 
Casey,  36,  was  arrested  on  January  3, 
2008  for  failure  to  appear  in  court  on  a 
misdemeanor  theft  charge. 

Casey  told  police  officers  that  her 
spleen,  which  fights  infections,  had  been 
surgically  removed,  and  that  she  had 
pneumonia  and  was  going  to  the  hospital. 
The  officers  advised  jail  staff  of  Casey’s 
medical  condition  when  they  booked  her 
into  MCDC  at  2:46  p.m. 

An  hour  later,  Casey  was  evaluated  by 
Nurse  Rebecca  Watts  Jacobs.  Casey  ap- 
peared to  be  dehydrated,  so  Watts  Jacobs 
gave  her  some  water.  She  also  noted  that 
Casey  had  no  spleen,  suffered  from  lupus 
and  was  sick  with  a history  of  recent  pneu- 
monia. Watts  Jacobs  asked  another  nurse 
to  listen  to  Casey’s  lungs.  However,  neither 
nurse  used  an  available  pulse  oximeter  to 
check  Casey’s  oxygen  saturation  level. 
Had  they  done  so,  Casey’s  estate  alleged, 
they  would  have  realized  that  she  needed 
emergency  medical  care.  Instead,  Watts 
Jacobs  cleared  Casey  for  admission  into 
the  jail  with  no  housing  restrictions. 

“I’ve  got  pneumonia  for  3 days.  Won’t 
go  away.  I have  difficulty  breathing.  It 
hurts  bad.  I have  no  energy.  I have  lupus 
and  no  spleen,”  Casey  wrote  in  a medical 
request  at  about  5:00  p.m. 

Guards  and  nurses  ignored  Casey’s 
request  for  medical  care.  They  treated  her 
as  “just  another  junkie,”  said  attorney  Mat- 
thew D.  Kaplan,  who  represented  Casey’s 
estate  along  with  attorney  Hala  J.  Gores. 

At  least  20  prisoners  heard  Casey 
repeatedly  cry  for  help  and  push  her  call 
light  throughout  the  night,  but  jail  staff 
failed  to  respond.  “She  was  pressing  the 
button  all  night  and  screaming  and  they 
chose  to  tune  her  out  for  most  of  the 


night  and  write  her  off  as  someone  who’s 
just  going  through  withdrawals,”  said 
Kaplan. 

At  10:25  p.m.,  a deputy  asked  Casey 
over  the  intercom  what  was  wrong.  She 
said  she  had  chest  pain  and  difficulty 
breathing.  A nurse  diagnosed  Casey  with 
asthma  and  another  brought  her  an  Al- 
buterol inhaler,  instructing  her  to  take 
several  puffs.  The  inhaler  was  provided 
without  a doctor’s  prescription. 

As  the  night  wore  on,  Casey’s  condi- 
tion deteriorated.  “I  can’t  breathe,  I can’t 
breathe,  please  help  me,”  she  yelled.  She 
banged  on  the  call  light  buzzer  and  her  cell 
door  for  hours,  pleading  for  help.  Accord- 
ing to  the  subsequent  lawsuit,  deputies 
yelled  at  her  to  shut  up  and  get  off  the 
floor.  They  also  turned  off  the  buzzer 
without  checking  on  Casey’s  condition. 

At  5:00  a.m.,  guards  asked  nurse  Glen- 
da J.  Baxter  to  check  on  Casey  twice,  but  she 
failed  to  do  so.  Two-and-a-half  hours  later  a 
guard  found  Casey  dead  on  the  floor  of  her 
cell,  cold  and  blue,  in  a semi-fetal  position 
wearing  only  her  underwear  and  a T-shirt. 
An  autopsy  determined  that  Casey  died  due 
to  advanced  pneumonia  with  a contributing 
factor  of  not  having  a spleen. 

A review  by  prosecutors  found  that 
Casey  had  died  of  pre-existing  conditions 
that  were  ignored  or  not  properly  treated 
by  jail  nurses.  Baxter  was  later  fired. 

Casey’s  estate  filed  suit  in  federal 
court  against  Multnomah  County,  Baxter 
and  Maxim  Health  Systems,  the  company 
that  provided  nursing  services  at  MCDC. 
[See:  PLN,  Sept.  2010,  p. 37]. 

In  November  2010  the  parties  reached 
a negotiated  settlement,  with  Casey’s 
estate  receiving  $600,000  from  Baxter, 
$300,000  from  the  county  and  $5,000 
from  Maxim.  See:  Wheeler  v.  Multnomah 
County,  U.S.D.C.  (D.  Ore.),  Case  No. 
3:09-cv-01518-AC.  H 

Source:  The  Oregonian 
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Los  Angeles  Jail  Guards  Beat  Prisoner 
in  Front  of  ACLU  Monitor 


A monitor  with  the  American  Civil 
Liberties  Union  of  Southern 
California  (ACLU/SC)  witnessed  the 
brutal  beating  of  a prisoner  at  the  Twin 
Towers  Correctional  Facility  by  two 
Los  Angeles  County  sheriff’s  deputies. 
Twin  Towers  is  part  of  the  county’s  jail 
system. 

The  January  24,  2010  incident  in- 
volved detainee  James  Parker  and  was 
seen  by  ACLU/SC’s  Esther  Lim,  who 
was  touring  the  jail  as  part  of  her  duties 
to  monitor  conditions  at  the  facility  in 
connection  with  a federal  class-action 
lawsuit.  The  attack  on  Parker,  who  was 
being  held  on  a marijuana  charge,  was 
both  brutal  and  brazen. 

“Mr.  Parker  looked  like  he  was  a 
mannequin  that  was  being  used  as  a 
punching  bag,”  Lim  said  in  a written 
statement  submitted  to  the  federal  dis- 
trict court.  “I  thought  he  was  knocked 
out,  or  perhaps  even  dead.” 

Deputies  Ryan  Flirsch  and  Ochoa, 
whose  first  name  was  not  provided, 
punched  and  kneed  Parker  as  he  lay 
motionless  on  the  ground.  They  Tasered 
his  leg  up  to  four  times  and  his  torso  up 
to  three  times. 

“Mr.  Parker  was  not  fighting  with 
the  deputies,”  Lim  stated.  He  “was  not 
trying  to  kick,  hit,  or  otherwise  fight 
with  the  deputies.”  Yet  the  deputies 
ordered  Parker  to  “stop  resisting” 
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and  “stop  fighting”  as  they  assaulted 
him. 

Lim  beat  on  the  window  where  she 
was  viewing  the  incident  in  a vain  attempt 
to  get  the  deputies’  attention  to  stop  the 
attack.  Deputy  Ochoa  signaled  for  her 
to  move  away  from  the  window  after 
he  finished  beating  Parker.  According 
to  the  ACLU,  Parker  received  stitches 
to  his  face,  injured  ribs,  and  a swollen 
cheek  and  eye. 

“We  believe  Mr.  Parker’s  beating  is 
not  an  isolated  incident,”  said  Hector 
Villagra,  executive  director  of  the  ACLU/ 
SC.  “Rather,  it  highlights  the  rampant 
violence  that  continues  to  plague  the 
county’s  jails  and  demands  court  inter- 
vention to  protect  detainees  from  brutal 
attacks  and  retaliation.  That  the  ACLU/ 
SC  monitor  witnessed  a brutal  attack 
in  plain  sight  is  alarming  and  can  only 
lead  us  to  conclude  detainees  are  subject 
to  even  greater  cruelty  when  no  one  is 
looking.” 

Los  Angeles  County’s  jail  system 
first  became  the  subject  of  an  ACLU 
lawsuit  challenging  conditions  of  con- 
finement in  1975.  Numerous  remedial 
orders  have  been  issued  over  the  years, 
but  systemic  problems  persist.  In  De- 
cember 2010  the  ACLU  sought  a new 
trial  in  the  lawsuit  based  on  “an  esca- 
lating crisis  of  deputy  violence,  abuse 
and  inmate  suicides.”  See:  Rutherford 


v.  Baca,  U.S.D.C.  (C.D.  Cal.),  Case  No. 
2:75-cv-0411 1-DDP. 

As  for  Parker’s  beating  by  Hirsch  and 
Ochoa,  the  deputies  wrote  in  a log  report 
that  he  was  fighting  and  resisting.  Parker 
was  charged  with  felony  assault;  one  of 
the  deputies  reportedly  broke  his  hand 
during  the  attack.  The  sheriff’s  depart- 
ment launched  an  internal  investigation 
in  February  2011,  while  criticizing  the 
ACLU  for  not  immediately  reporting 
the  incident. 

“We  have  real  doubts  about  the 
Sheriff’s  Department’s  ability  to  do  an 
impartial  investigation,”  noted  ACLU/ 
SC  legal  director  Peter  J.  Eliasberg.  The 
FBI  is  also  looking  into  the  incident 
involving  Parker. 

“The  reign  of  terror  we’re  uncover- 
ing in  the  Los  Angeles  County  jails  is 
unmatched  by  any  of  the  hyper-violent 
prisons  and  jails  across  the  country 
we  have  investigated,”  said  Margaret 
Winter,  associate  director  of  the  ACLU 
National  Prison  Project.  “The  brutality 
there  is  so  blatant  and  routine  that  the 
deputies  carried  out  a vicious  beating 
in  the  full  view  of  a court-appointed 
monitor.  The  court  needs  to  take  im- 
mediate action  to  ensure  the  protection 
of  prisoners.”  Ft 

Sources:  ACLU,  Los  Angeles  Times, 
Mercury  News 
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Terminated  South  Carolina  Wardens  Awarded  a Total  of  $882,000 


On  December  22,  2010,  the  South 
Carolina  Court  of  Appeals  upheld 
a $372,000  verdict  in  favor  of  a prison 
warden  who  was  wrongfully  terminated 
by  the  South  Carolina  Department  of 
Corrections  (SCDC). 

In  2002,  SCDC  Investigator  Karen 
Hair  was  assigned  to  the  Lee  Correctional 
Institution  (LCI).  Hair  did  not  get  along 
with  several  employees,  including  associate 
warden  Henry  Pridgen.  SCDC  Director  of 
Operations  Robert  Ward  and  Inspector 
General  Charles  Sheppard  met  with  Prid- 
gen several  times  concerning  Hair. 

LCI  warden  Calvin  Anthony  also  met 
with  Ward  about  problems  between  Prid- 
gen and  Hair;  Anthony  claimed  that  Ward 
told  him  it  was  a fight  he  could  not  win. 

In  October  2003,  Ward,  Sheppard 
and  Hair  responded  to  a hostage  situa- 
tion at  LCI.  Pridgen  claimed  that  “Ward 
and  Sheppard  were  dissatisfied  with  the 
performance  of  Laurie  Bessinger,”  SCDC’s 
Director  of  Training  and  Security.  Ward 
told  him  that  “he  had  problems  with  Bes- 
singer and  if  Pridgen  told  anyone  he  would 
call  Pridgen  a liar.”  According  to  Anthony, 
“Ward  wanted  Pridgen  to  provide  false  and 
derogatory  information  about  Bessinger  in 
the  After  Action  Report  he  was  compiling 
about  the  hostage  situation”;  however, 
Pridgen  refused  to  cooperate. 

In  January  2004,  Ward  authorized 
a shakedown  at  LCI.  Contrary  to  usual 
practice,  Anthony  and  Pridgen  were  not 
given  prior  notice  of  the  shakedown.  Ward 
and  Hair  inspected  the  boiler  room  and 
found  “a  number  of  unauthorized  items 
including  computers,  software,  cameras, 
bulk  food  items,  and  an  electric  frying 
utensil,”  wrote  Sheppard.  He  also  claimed 
prisoners  “had  been  allowed  in  the  boiler 
room  unsupervised”  and  “had  access  to 
the  Internet.”  The  investigation  further 
found  that  a prisoner  had  possessed  secu- 
rity keys  on  previous  occasions. 

Pridgen  was  charged  with  gross 
misconduct  and  intentional  improper  be- 
havior following  the  shakedown.  He  was 
suspended  and  then  transferred  to  another 
facility.  Investigators  also  removed  hies 
from  Pridgen’s  office,  including  a hie  he 
kept  on  Hair  that  contained  “complaints 
Pridgen  received  from  other  employees 
about  Hair,  and  the  notes  Pridgen  took 
during  his  meetings  with  Sheppard  and 
Ward....  Sheppard  was  upset  Pridgen  kept 
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by  Mark  Wilson 

a hie  on  Hair  and  told  Pridgen  he  would 
hnd  a way  to  have  him  hred.” 

Pridgen  was  terminated  on  May  24, 
2004.  The  following  month  Anthony  was 
accused  of  gross  negligence  and  falsify- 
ing documents  in  connection  with  the 
shakedown  at  LCI;  he  retired  in  lieu  of 
being  hred. 

Pridgen  sued  Ward,  Sheppard  and 
Hair  in  state  court,  alleging  they  had 
conspired  to  terminate  him  for  not  coop- 
erating with  them  against  Bessinger. 

A jury  returned  a verdict  in  favor  of 
Pridgen  and  awarded  him  $372,000.  The 
trial  court  then  denied  the  defendants’ 
post-trial  motions  for  a directed  verdict  and 
judgment  notwithstanding  the  verdict. 


On  December  22,  2010,  the  South 
Carolina  Court  of  Appeals  affirmed  the 
trial  court’s  denial  of  the  defendants’  post- 
trial motions.  See:  Pridgen  v.  Ward,  391 
S.C.  238,  705  S.E.2d  58  (S.C.  App.  2010), 
rehearing  denied. 

In  a separate  action,  Anthony  sued 
Ward,  Sheppard  and  SCDC  in  federal 
court  alleging  civil  conspiracy  and  racial 
discrimination  under  Title  VII.  He  was 
awarded  $510,000,  which  was  upheld  on 
appeal  by  the  Fourth  Circuit.  See:  An- 
thony v.  Ward,  336  Fed.Appx.  311  (4th 
Cir.  2009).  P 

Additional  source:  www.midlandsconnect. 
com 


Sixth  Circuit  Reinstates  Michigan 
Prisoner’s  Denial  of  Toothpaste  Suit 


On  May  6, 2010,  the  U.S.  Court  of  Ap- 
peals for  the  Sixth  Circuit  reversed  the 
dismissal  of  a Michigan  prisoner’s  federal 
civil  rights  lawsuit  in  which  he  claimed  he 
was  denied  toothpaste  for  nearly  a year. 

In  January  2005,  while  held  at  the 
Newberry  Correctional  Facility,  Jerry 
Flanory  was  placed  on  cell  restriction 
for  refusing  to  participate  in  the  prison’s 
General  Equivalency  Degree  (GED) 
program.  Flanory  asserted  that  he  had 
both  a GED  and  an  Associate  Degree, 
but  prison  officials  failed  to  verify  either. 
Flanory  remained  on  cell  restriction  until 
the  prison’s  new  principal  verified  his  As- 
sociate Degree  in  November  2005. 

In  total,  Flanory  spent  337  days  on 
cell  restriction.  During  that  time  he  was 
denied  indigent  status,  which  meant  the 
only  way  he  could  obtain  toothpaste  was 
to  buy  it  from  the  prison  commissary. 
Since  Flanory  was  on  restriction  and 
therefore  unable  to  participate  in  prison 
work  programs,  he  could  not  earn  money 
to  purchase  toothpaste. 

Flanory  sued  multiple  defendants 
pursuant  to  U.S.C.  § 1983  on  May  1, 2008, 
claiming  that  his  inability  to  obtain  tooth- 
paste violated  the  Eighth  Amendment’s 
prohibition  against  cruel  and  unusual 
punishment.  He  specifically  alleged  that 
a dental  examination  in  October  2004 
revealed  no  dental  problems.  However, 
during  a subsequent  dental  exam  in  Sep- 
tember 2005,  Flanory  was  diagnosed  with 


periodontal  disease  of  the  gums  and  one 
tooth  was  extracted. 

On  January  5,  2009,  the  U.S.  District 
Court  for  the  Western  District  of  Michigan 
adopted  a magistrate’s  report  and  recom- 
mendation that  recommended  dismissal  of 
Flanory ’s  suit  for  failure  to  state  a claim 
upon  which  relief  could  be  granted.  See: 
Flanory  v.  Bonn,  U.S.D.C.  (WD.  MI),  Case 
No.  2:08-cv-00108;  2009  WL  33472. 

Flanory  appealed,  pro  se. 

The  Sixth  Circuit  reversed,  holding 
that  Flanory  had  met  both  the  objective 
and  subjective  requirements  of  a legitimate 
Eighth  Amendment  claim.  The  objective 
component  was  satisfied  by  Flanory ’s 
assertion  that  he  was  deprived  of  tooth- 
paste for  337  days  and  was  subsequently 
diagnosed  with  periodontal  disease  and 
had  a tooth  extracted.  This  evidenced  a 
sufficiently  serious  injury. 

The  subjective  component,  which  re- 
quires a showing  that  prison  officials  knew 
of  and  acted  with  deliberate  indifference  to  a 
prisoner’s  health  or  safety,  was  met  because 
Flanory  had  filed  grievances  notifying  pris- 
on officials  that  he  was  without  toothpaste. 
This  was  bolstered  by  the  officials’  responses 
to  Flanory ’s  grievances,  which  indicated 
they  were  aware  of  the  situation. 

Therefore,  dismissal  was  improper 
and  the  case  was  remanded  to  the  district 
court  for  further  proceedings,  where  it 
remains  pending.  See:  Flanory  v.  Bonn, 
604  F.3d  249  (6th  Cir.  2010).  P 
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California:  Court  Monitoring  of  Conditions  at 
Pelican  Bay  State  Prison  Terminated 


On  March  21,  2011,  the  Honorable 
Thelton  E.  Henderson,  U.S.  District 
Court  Judge  for  the  Northern  District  of 
California,  issued  an  order  terminating  all 
remaining  aspects  of  federal  court  moni- 
toring of  conditions  at  Pelican  Bay  State 
Prison.  In  so  doing,  the  court  relinquished 
jurisdiction  over  a 1990  class-action  lawsuit 
challenging  the  constitutionality  of  medical 
and  mental  health  care,  as  well  as  use-of- 
force  practices,  at  the  supermax  facility. 

In  a landmark  1995  ruling,  Madrid  v. 
Gomez,  889  F.Supp.  1 146  (N.D.Cal.  1995), 
the  court  concluded  that  conditions  at  Pel- 
ican Bay  State  Prison  were  so  harsh  that 
they  violated  the  Eighth  Amendment’s 
ban  on  cruel  and  unusual  punishment. 
The  court  appointed  a Special  Master  at 
that  time,  both  to  assist  in  the  develop- 
ment of  a remedial  plan  and  to  monitor 
the  plan’s  subsequent  implementation. 
[See:  PLN,  Aug.  1995,  p.3;  Oct.  1995,  p.20; 
April  1996,  p.17]. 

The  monitoring  of  medical  and 
mental  health  care  at  Pelican  Bay  was 
ultimately  subsumed  within  the  broader 
monitoring  of  such  care  throughout 
California’s  entire  state  prison  system  in  a 
separate  lawsuit.  The  latter  led,  in  January 
2010,  to  a controversial  statewide  prison 
population  reduction  order  that  was  up- 
held by  a divided  U.S.  Supreme  Court  in 
May  2011.  [See:  PLN,  July  2011,  p.l]. 

At  a March  2011  hearing,  the  district 
court  over  Madrid  considered  whether 
the  oversight  of  use-of-force  policies  at 
Pelican  Bay  remained  necessary.  The  court 
expressed  concern  that,  without  over- 
sight, conditions  might  again  “devolve  to 
unconstitutional  levels.”  Nonetheless,  be- 
cause the  parties  agreed  that  “conditions 


at  Pelican  Bay  do  not  currently  violate  the 
constitution,”  the  court  concluded  - with 
some  reluctance  - that  it  could  no  longer 
retain  jurisdiction  over  the  case.  See:  Ma- 
drid v.  Cate,  U.S.D.C.  (N.D.  Cal.),  Case 
No.  3:90-cv-03094-TEH. 

“When  we  were  litigating  Madrid, 
they  were  literally  killing  people  on  a fairly 


The  chairman  of  the  Illinois  Workers’ 
Compensation  Commission  (IWCC) 
has  called  for  an  investigation  of  workers’ 
comp  claims  hied  by  guards  at  the  maximum- 
security  Menard  Correctional  Center. 

Since  January  2008,  over  500  work- 
ers’ compensation  claims  have  been  hied 
by  Menard  guards.  Most  of  the  claims 
seek  compensation  for  so-called  “repeti- 
tive trauma”  injuries  caused  by  manually 
locking  and  unlocking  cells.  Menard, 
which  opened  in  1878,  does  not  have 
electric  locks;  the  Illinois  Department  of 
Corrections  (DOC)  says  it  would  be  too 
expensive  to  replace  the  manual  locks. 

Claims  by  guards  at  Menard  have  cost 
the  state  almost  $10  million  as  of  December 
2010,  including  $5.9  million  for  repetitive 
trauma.  Some  389  prison  employees  - over 
half  the  workforce  at  Menard  - have  re- 
ceived workers’  comp  settlements.  Records 
show  that  most  of  the  claims  were  paid 
without  opposition  from  the  state. 

Dave  Rednour,  Menard’s  warden,  re- 
ceived one  of  the  largest  settlements  - some 
$75,678.  DOC  spokesperson  Sharyn  Elman 
declined  to  comment  about  the  payment  to 
Rednour,  calling  it  a “personnel  issue.” 


regular  basis  with  guns”  at  Pelican  Bay, 
stated  Don  Specter,  director  of  the  Prison 
Law  Office.  “That  has  basically  stopped.  I 
have  no  doubt  that  a lot  of  lives  have  been 
saved  as  a result  of  the  case.”  FJ 

Additional  source:  www.  calif orniawatch. 
org 


IWCC  chairman  Mitch  Weisz  has 
publicly  questioned  the  veracity  of  the 
guards’  claims.  “It’s  hard  for  me  to  imag- 
ine it’s  all  kosher,”  he  remarked. 

Deputy  attorney  general  Cara  Smith, 
a spokesperson  for  the  Illinois  Attorney 
General’s  Office,  said  all  repetitive  trauma 
claims  are  being  reevaluated,  particularly 
those  hied  by  prison  guards. 

The  Illinois  legislature  has  since  passed 
a bill  to  revise  the  state’s  workers’  compen- 
sation law  in  order  to  address  the  apparent 
fraud  associated  with  repetitive  trauma 
claims.  The  bill  would  reduce  medical  fees 
and  cap  settlements  for  such  claims. 

“This  is  a scandal  that  nobody  knows 
about,”  said  Gene  Keefe,  a Chicago  attor- 
ney who  handles  workers’  compensation 
cases.  “If  you’re  an  outsider  looking  in, 
you  can’t  get  your  arms  around  this.” 

Despite  ongoing  state  and  federal 
investigations  into  fraudulent  workers’ 
comp  claims  at  Menard,  guards  and  other 
employees  at  the  prison  hied  59  new  injury 
claims  from  January  to  June  2011.  Of 
those,  28  involved  repetitive  trauma.  F^ 

Sources:  www.  chicagotribune.  com,  www.  bud  com 
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Big  Win  for  Open  Government  in  Vermont  Legislature:  Attorney  Fees 
Now  Mandated  for  Prevailing  Plaintiffs  in  Public  Records  Lawsuits 


Vermont’s  public  records  law  will  be 
getting  a makeover  thanks  to  a push 
from  open  government  advocates,  the 
administration  of  newly-elected  Gover- 
nor Peter  Shumlin  and  a legislature  that 
saw  the  need  for  greater  government 
transparency. 

The  key  provision  of  the  public 
records  reform  bill,  H.  73,  adds  an  en- 
forcement mechanism  lacking  since  the 
state’s  original  public  records  law  was 
passed  in  1976.  Citizens  or  organizations 
that  have  to  go  to  court  to  force  the  re- 
lease of  a public  document,  and  win,  will 
now  have  their  attorney’s  fees  and  costs 
reimbursed.  The  bill  was  signed  into  law 
earlier  in  201 1 by  Governor  Shumlin. 

Up  to  now,  judges  have  had  the  discre- 
tion to  order  reimbursements  but  they’ve 
rarely  done  so. 

There  is  a “safe  harbor”  escape  for 
public  agencies  if,  after  getting  sued,  they 
change  their  mind  and  provide  the  request- 
ed records.  Fees  and  costs  “may”  then  be 
awarded  at  the  court’s  discretion.  Even  in 
such  cases,  however,  a plaintiff  is  no  worse 
off  than  s/he  was  under  the  old  law. 

The  new  law  also  contains  a “redac- 
tion” provision.  The  intent  of  the  change 
is  to  emphasize  for  public  agencies  that  the 
existence  of  some  confidential  informa- 
tion in  a record  doesn’t  mean  the  entire 
record  can  be  withheld.  The  custodian 
of  the  record  is  encouraged  to  redact  the 
confidential  parts  rather  than  refuse  dis- 
closure of  the  entire  document. 

Legislators  avoided  immediate  action 
on  the  240-plus  exemptions  that  have 
been  written  into  the  law  over  the  last  35 
years.  There  have  been  complaints  that  the 
numerous  exemptions  weaken  the  law  to 
the  point  that  it’s  viewed  as  a paper  tiger 
and  therefore  ineffective. 

A legislative  review  committee  was 
established  to  review  the  exemptions  with 
an  eye  towards  weeding  out  the  unneces- 
sary ones  and  whittling  down  the  ones 
that  remain.  The  committee  held  its  first 
meeting  on  July  27,  2011. 

Also  not  included  in  the  bill  was 
a provision  that  would  have  explicitly 
subjected  private  contractors  such  as  Cor- 
rections Corporation  of  America,  which 
holds  Vermont  prisoners  in  out-of-state 
facilities,  to  the  requirements  of  Vermont’s 
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by  Allen  Gilbert 

public  records  law.  Currently  such  a re- 
quirement is  written  into  many,  but  not 
all,  state  contracts. 

Opponents  of  such  a provision  ar- 
gued successfully  that  some  contractors 
should  be  exempt  from  public  records 
requirements.  Legislators  said  they  would 
take  up  the  issue  in  a later  session. 

Prison  Legal  News  editor  Paul  Wright 
testified  before  a state  house  legislative 
committee  on  the  need  for  attorney’s  fees 
to  prevailing  parties  in  public  records 
cases,  and  on  PLN’s  experiences  with 
public  records  laws  and  requests  around 
the  country.  For  example,  PLN  is  suing 
Prison  Health  Services  in  Vermont  after 


On  March  19, 2010,  the  Seventh  Circuit 
Court  of  Appeals  held  that  a federal 
district  court  violated  Rule  32.1(b)(2)  of 
the  Federal  Rules  of  Criminal  Procedure 
when  the  judge  used  videoconferencing 
technology  to  appear  at  a supervised 
release  revocation  hearing. 

Christopher  R.  Thompson  was  con- 
victed in  federal  court  and  released  on 
supervised  release.  He  was  later  arrested 
for  DUI,  operating  an  uninsured  motor 
vehicle,  driving  with  a suspended  license, 
speeding  and  improper  lane  usage.  After 
he  failed  to  notify  his  probation  officer  of 
the  arrest  within  72  hours,  the  government 
sought  to  revoke  his  supervised  release. 

The  district  court  held  both  an  initial 
hearing  and  a revocation  hearing  at  which 
the  prosecutor  and  appointed  federal  pub- 
lic defender  were  present  in  the  Rockford, 
Illinois  courtroom  but  the  judge  appeared 
via  videoconferencing  from  a courtroom 
in  Key  West,  Florida.  The  judge  revoked 
Thompson’s  supervised  release  and,  de- 
spite the  prosecutor’s  recommendation 
of  eight  months’  incarceration,  imposed  a 
12-month  prison  sentence  and  one  year  of 
supervised  release.  Thompson  appealed. 

The  government  admitted  error,  so 
the  Seventh  Circuit  appointed  an  amicus 
attorney  to  defend  the  district  court’s  pro- 
cedure. The  Court  of  Appeals  held  that 
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PHS  refused  to  release  records  related  to 
a prisoner’s  death  pursuant  to  a public 
records  request. 

Prison  Legal  News  and  the  Vermont 
ACLU  were  part  of  a coalition  of  open 
government  and  media  advocates  that 
pushed  for  the  change  in  the  state’s  public 
records  law.  While  campaigning  for  office, 
Secretary  of  State  Jim  Condos  met  with 
PLN  and  Human  Rights  Defense  Center 
staff  to  discuss  the  importance  of  public 
records  laws  and  government  transpar- 
ency. FJ 

Allen  Gilbert  is  the  executive  director  of 
the  Vermont  ACLU. 


Rule  32.1(b)(2)  states  a defendant  is  “en- 
titled to”  an  “opportunity  to  appear”  to 
“present  evidence  and  question  any  adverse 
witnesses,”  and  to  “make  a statement  and 
present  any  information  in  mitigation.” 

“Appear”  in  this  context  means  “to 
come  formally  before  an  authoritative 
body.”  This  includes  the  right  to  be  physi- 
cally present  in  the  same  room  with  the 
authority,  in  this  case  the  federal  judge.  A 
face-to-face  meeting  between  the  defendant 
and  the  judge  allows  the  judge  to  experience 
“those  impressions  gleaned  through ...  per- 
sonal confrontation.”  The  ability  to  assess 
the  moral  fiber  or  credibility  of  another 
person  is  lessened  when  videoconferencing 
is  used,  the  Seventh  Circuit  held. 

Videoconferencing  also  diminishes 
the  impact  of  the  rights  to  allocution, 
cross-examination  and  presentation  of 
evidence,  especially  the  testimony  of  the 
defendant.  Therefore,  a judge  appearing 
via  videoconferencing  is  inadequate  pur- 
suant to  Rule  32.  This  is  in  line  with  the 
Sixth  Circuit’s  prior  ruling  that  a defen- 
dant’s appearance  at  a supervised  release 
revocation  hearing  via  videoconferencing 
was  inadequate  to  fulfill  the  requirements 
of  Rule  32.  See:  Terrell  v.  United  States, 
564  F.3d  442  (6th  Cir.  2009). 

Although  such  an  error  is  subject  to 
harmless  error  analysis,  the  amicus  counsel 
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Seventh  Circuit:  Court  May  Not  Revoke 
Supervised  Release  via  Videoconference 

by  Matt  Clarke 


did  not  argue  harmless  error.  That  would  done  had  he  been  present  in  Rockford  and  release  was  vacated  and  the  case  remanded 
have  been  difficult  anyway,  as  “there  is  no  face-to-face  with  Thompson.”  Therefore,  to  the  district  court.  See:  United  States  v. 
way  to  know  what  the  judge  would  have  the  revocation  of  Thompson’s  supervised  Thompson,  599  F.3d  595  (7th  Cir.  2010).  P 


$450,000  Settlement  in  Alabama  Jail  Prisoner’s  Death 


The  estate  of  a prisoner  who  died  at 
Alabama’s  Washington  County  Jail 
has  agreed  to  accept  $450,000  to  settle  a 
wrongful  death  suit. 

Shawn  Desmond  Woodard,  33,  was 
being  held  at  the  Washington  County 
Jail  on  a probation  violation  when  he 
became  sick  on  the  evening  of  September 
24,  2008.  He  then  began  to  complain  of 
chest  pains. 

“Before  he  was  able  to  make  it  into  his 
cell,  he  actually  collapsed,”  said  attorney 
Samuel  J.  Briskman,  who  represented 
Woodard’s  estate.  Other  prisoners  helped 
Woodard  to  his  bed.  For  the  next  30 
minutes  they  beat  on  the  walls  to  gain 
the  attention  of  the  only  guard  on  duty, 
Elton  Sullivan. 

Sullivan  contacted  dispatch,  who 
relayed  Woodard’s  condition  to  Chief 
Deputy  Terry  Beasley.  According  to  the 
complaint,  Beasley  instructed  Sullivan  to 
give  Woodard  aspirin.  Prisoners  at  the  jail 
made  two  other  fruitless  efforts  to  obtain 
help  for  Woodard;  however,  an  ambulance 
was  not  called  and  he  died. 

Jail  officials  were  skeptical  of  Woo- 
dard’s complaints  due  to  his  age.  “They 
did  not  believe  he  was  having  a heart  at- 
tack, ostensibly,”  said  Briskman.  “They 
just  didn’t  believe  it  was  possible.”  An 
expert  was  prepared  to  testify  that  had 
jail  officials  acted  quickly,  there  was  a 90 
percent  chance  that  Woodard  would  have 
survived. 

In  May  2011,  Woodard’s  estate  ac- 
cepted a $25,000  settlement  from  the 


by  David  M.  Reutter 

Washington  County  E911  Commission. 
That  followed  an  earlier  settlement  with 
the  jail  for  $425,000.  The  sheriff  has  said 
he  will  add  more  staff  to  prevent  such 
incidents  from  happening  in  the  future. 

“I  think  [Woodard’s  relatives]  were 
gratified  to  see  some  of  the  efforts  by  the 


The  Ninth  Circuit  Court  of  Appeals 
held  on  May  27,  2010  that  Arizona’s 
felon  disenfranchisement  law  does  not 
violate  the  Fourteenth  Amendment.  The 
law  is  based  on  Arizona’s  Constitution, 
which  provides  that  anyone  convicted  of 
treason  or  a felony  may  not  vote  unless 
their  civil  rights  are  restored. 

The  appellate  court  rejected  the  plain- 
tiffs’ argument  that  § 2 of  the  Fourteenth 
Amendment  of  the  U.S.  Constitution, 
which  allows  disenfranchisement  for 
“participation  in  rebellion,  or  other 
crime,”  should  be  read  as  rebellion  or 
other  common-law  felonies.  The  Court  of 
Appeals  held  that  persons  subject  to  felon 
disenfranchisement  must  face  the  long 
shadow  of  Richardson  v.  Ramirez,  418  U.S. 
24  (1974),  which  held  that  barring  felons 
from  voting  is  an  affirmative  sanction 
under  the  Fourteenth  Amendment. 

Next,  the  Ninth  Circuit  rejected  the 
argument  that  “crime,”  at  the  time  of  the 


sheriff  to  change  the  procedures,”  Brisk- 
man stated.  “They  wanted  to  see  some 
good  come  from  this.”  See:  Estate  of  Woo- 
dard v.  Washington  County,  U.S.D.C.  (D. 
Ala.),  Case  No.  l:10-cv-00236-WS-M.  IP 

Additional  source:  www.hIog.al.com 


Fourteenth  Amendment’s  drafting,  was 
commonly  understood  as  being  restricted 
to  common-law  felonies.  The  Court  of 
Appeals  found  no  historical  support 
for  that  assertion.  Moreover,  the  Court 
wrote  that  the  “better  reference  point  for 
determining  whether  a crime  is  serious  is 
to  look  at  how  the  crime  is  designated  by 
the  modem-day  legislature  that  proscribed 
it,  rather  than  indulging  the  anachronisms 
of  the  common  law.” 

The  appellate  court  also  refused  to 
accept  the  proposition  that  the  Four- 
teenth Amendment’s  disenfranchisement 
sanction  should  be  read  to  conform  to 
provisions  of  the  Reconstruction  and 
Enabling  Acts.  In  addition  to  declining 
to  alter  the  current  meaning  of  “other 
crime,”  the  Ninth  Circuit  held  there  is  no 
constitutional  violation  in  requiring  felons 
to  pay  fines  and  restitution  before  regain- 
ing their  civil  rights.  See:  Harvey  v.  Brewer, 
605  F.3d  1067  (9th  Cir.  2010).  P 


Ninth  Circuit  Upholds  Arizona’s 
Felon  Disenfranchisement  Law 
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Alabama:  A prisoner’s  refusal  to 
surrender  a contraband  cell  phone  to 
guards  led  to  an  uprising  at  the  Holman 
prison  in  April  2011  that  was  quelled  by 
the  facility’s  SORT  team.  “The  inmates 
did  not  take  over  the  unit.  What  actually 
happened,  the  supervisor  came  on  the 
unit,  the  confrontation  escalated  and  he 
chose  to  bring  the  officers  back  out  of  the 
unit  and  call  for  assistance,”  said  prison 
supervisor  Grantt  Culliver.  “Guys  do  not 
want  to  give  the  cell  phones  up  when  they 
are  caught  with  them.” 

Australia:  A prisoner  from  the  Ful- 
ham Correctional  Centre  was  taken  off 
life  support  on  May  16,  2011  after  being 
severely  beaten  two  weeks  earlier.  The 
53-year-old  prisoner  was  not  identified; 
according  to  news  reports,  the  weapon 
used  in  the  attack  may  have  been  a roll- 
ing pin.  Police  are  questioning  another 
prisoner  in  connection  with  the  incident. 
The  Fulham  prison  is  operated  by  GEO 
Group,  the  second-largest  private  prison 
firm  in  the  U.S. 

California:  The  Ninth  Circuit  Court 
of  Appeals  held  on  May  5,  2011  that 
sheriff’s  officials  did  not  violate  a lawyer’s 
rights  when  they  targeted  him  in  a 2006 
drug  sting  operation.  Merced  attorney 
John  Garcia,  69,  filed  suit  after  sheriff’s 
officers  searched  his  car  and  office  and 
handcuffed  him  in  February  2006.  He 
was  accused  of  bringing  drugs  to  a pris- 
oner at  the  Merced  County  jail,  based  on 
a tip  from  jailhouse  informant  Robert 
Plunkett.  The  Attorney  General’s  office 
declined  to  pursue  charges  against  Garcia, 
who  was  set  up  when  Plunkett  gave  him 
methamphetamine  hidden  in  a pouch  of 
tobacco.  Garcia,  who  was  unaware  the 
pouch  contained  meth,  initially  refused 
to  accept  it  and  later  destroyed  the  drugs 
upon  finding  them. 

California:  On  April  20,  2011,  ten 
prisoners  who  were  members  of  San 
Quentin’s  fire  fighting  squad  assisted  in  the 
rescue  of  two  boaters  who  had  capsized  in 
San  Francisco  Bay  near  the  facility.  The 
prisoners  - including  Sean  Tiger,  Derrick 
Edgerly  and  Robert  Henderson  - lifted 
the  victims  over  a seawall  to  safety.  One 
of  the  boaters,  James  Laurel,  later  died 
at  a hospital;  the  other  survived.  San 
Quentin’s  16-member  fire  fighting  squad 
is  comprised  of  minimum- security  prison- 
ers who  live  outside  the  facility’s  secure 
perimeter. 

California:  Sometimes,  bad  blood 
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between  prisoners  isn’t  confined  to  prison. 
Curtis  Norris  and  Edward  Dismuke  had 
a disagreement  and  verbal  altercation 
when  they  were  held  at  the  Santa  Rita 
Jail  in  2008,  and  Norris  apparently  held 
a grudge.  After  both  had  been  released, 
Norris,  21,  saw  Dismuke  on  the  street  and 
killed  him  with  a .45  handgun.  On  April 

29. 201 1,  Norris  was  sentenced  to  40  years 
to  life  for  the  murder,  which  was  caught  on 
surveillance  video.  “That  somebody  can 
just  drive -by  and  shoot  somebody,  it  just 
numbs  the  mind  because  of  how  stupid  it 
is,”  said  Alameda  County  Superior  Court 
Judge  Larry  Goodman. 

Canada:  One  prisoner  was  killed  and 
two  hospitalized  with  serious  injuries  fol- 
lowing a brawl  at  the  Millhaven  Institution 
on  March  20,  2011.  Shots  were  fired  by 
guards  to  break  up  the  fight,  killing  one 
prisoner,  Jordan  Trudeau,  29,  and  injuring 
another.  The  fight  occurred  in  the  gym 
of  the  facility’s  maximum  security  unit, 
and  six  prisoners  were  later  charged  with 
assault,  attempted  murder  and  other  of- 
fenses. Millhaven  guards  have  fired  shots 
on  two  other  occasions  since  October 
2010,  once  to  stop  an  assault  and  another 
time  to  break  up  a protest  by  over  a hun- 
dred prisoners  at  the  facility. 

Indiana:  Adam  G.  Orr,  a prisoner  at 
the  federal  complex  at  Terre  Haute,  when 
questioned  about  an  assault  on  another 
prisoner,  lamented  that  he  didn’t  stab  him 
enough.  The  incident,  which  occurred  on 
March  3,  2010,  involved  Orr  beating  and 
stabbing  a fellow  prisoner  who  suffered 
numerous  puncture  wounds,  a collapsed 
lung,  and  rib  and  facial  fractures.  Orr  said 
he  committed  the  assault  because  the  other 
prisoner  called  him  a liar  and  a snitch. 
During  an  FBI  interview  he  was  asked 
how  many  times  he  had  stabbed  the  victim, 
and  replied,  “apparently  not  enough.”  On- 
pleaded  guilty  to  an  aggravated  assault 
charge  and  was  sentenced  on  May  13, 201 1 
to  20  years,  to  be  served  consecutive  to  his 
existing  federal  prison  sentence. 

Maryland:  Stanley  Dunham,  33, 
would  have  been  safer  had  he  stayed  in 
custody.  Dunham  walked  away  from  a 
Division  of  Correction  delivery  truck, 
where  he  was  assigned  to  work,  on  May 

18. 2011.  Shortly  after  absconding,  he  got 
into  an  argument  at  a shopping  center 
with  someone  who  shot  and  killed  him. 
Dunham  was  nearing  the  end  of  his  15- 
year  sentence  at  the  time. 

Massachusetts:  MCI-Norfolk  prison 
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guard  Ronald  R McGinn,  Jr.  was  charged 
in  federal  court  in  April  2011  with  one 
count  of  possession  of  heroin  with  intent 
to  distribute.  He  is  accused  of  offering  to 
smuggle  a pound  of  heroin  plus  Oxycon- 
tin  into  the  facility  in  exchange  for  $7,500, 
and  had  brought  other  contraband  into 
the  prison  “for  the  last  few  years”  accord- 
ing to  an  FBI  affidavit.  McGinn  arranged 
the  smuggling  scheme  with  a prisoner, 
who  turned  him  in. 

Missouri:  Carter  County  Sheriff 
Tommy  Adams,  31,  was  charged  with 
methamphetamine  distribution  in  April 
2011  and  jailed  with  a $250,000  bond. 
Shortly  after  Adams  was  arrested,  his 
chief  deputy,  Steffanie  Kearbey,  was 
charged  with  burglary  and  receiving 
stolen  property.  Carter  County  had  only 
two  meth  lab  busts  in  2009  and  three  in 
2010  - fewer  than  any  other  Mississippi 
county.  State  and  federal  investigations 
are  pending. 

Morocco:  An  uprising  at  a prison  in 
the  city  of  Sale  in  mid-May  2011  left  about 
30  prisoners  and  eight  guards  and  police 
officers  with  injuries.  The  protest  was 
apparently  sparked  after  prison  officials 
decided  to  prohibit  prisoners  from  ac- 
cessing phones  and  the  Internet.  Tear  gas 
and  water  cannons  were  used  to  disperse 
the  protesting  prisoners,  most  of  whom 
were  Islamists. 

New  York:  In  a role-reversal,  a prison- 
er stepped  in  to  break  up  a fight  between 
two  guards  at  the  Erie  County  Correc- 
tional Facility  on  April  21,  2011.  The 
physical  alternation  was  reportedly  over 
a bag  of  potato  chips,  and  the  prisoner 
who  intervened,  who  was  not  identified, 
required  medical  attention.  Erie  County 
Undersheriff  Mark  Wipperman  called  the 
incident  an  “embarrassment.”  The  guards 
involved  were  Lawrence  Mule  and  James 
Conlin.  Mule  was  suspended  for  60  days 
without  pay  and  required  to  complete 
an  anger  management  program,  while 
Conlin  was  suspended  until  his  retirement 
in  June. 

New  York:  On  May  6,  2011,  Daniel 
McDonnell,  40,  who  had  been  arrested 
the  day  before  following  a dispute  with 
a neighbor,  was  Tased  twice  in  a holding 
cell  at  a Suffolk  County  police  station.  He 
experienced  “respiratory  distress”  and  was 
later  pronounced  dead  at  a local  hospital. 
Police  officials  said  he  had  been  “acting 
irrationally,”  which  prompted  officers  to 
fatally  Tase  him. 
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Ohio:  Andrea  Musser,  19,  was  ar- 
rested in  Erie  County  in  April  2011  and 
charged  with  public  indecency  and  crimi- 
nal trespass.  Her  crime?  After  visiting  a 
prisoner  at  the  county  jail,  she  lifted  her 
shirt  and  exposed  herself  to  prisoners 
in  the  visitation  area.  The  incident  was 
caught  on  surveillance  video  cameras. 

Ohio:  A former  therapist  at  the 
Trumbull  Correctional  Institution  was 
sentenced  to  one  year  in  prison  on  April 
26,  2011.  Christopher  Ellis,  who  had 
worked  as  a contract  employee,  was 
caught  in  a drug  sting  after  he  conspired 


with  a prisoner  to  smuggle  cocaine  into 
the  facility.  The  prisoner  put  him  in  touch 
with  a drug  dealer,  who  was  actually  an 
undercover  state  trooper.  Ellis  pleaded 
guilty  to  charges  of  possession  of  cocaine 
and  illegal  conveyance  of  drugs  of  abuse 
onto  grounds  of  a detention  facility. 

Oklahoma:  One  prisoner  committed 
suicide  and  another  was  recaptured  fol- 
lowing an  escape  at  the  Delaware  County 
jail  on  May  11, 2011.  The  prisoners,  Devin 
Craig  Martin  and  Kyle  Lee  Sutton,  over- 
powered three  jail  guards,  injuring  them 
and  placing  one  in  handcuffs.  They  then 


escaped  the  facility  and  left  in  a vehicle 
that  belonged  to  one  of  the  guards,  which 
contained  a handgun.  After  a police  chase 
and  exchange  of  gunfire,  Martin  shot  and 
killed  himself  while  Sutton  surrendered. 

Oregon:  Former  state  prison  guard 
Patty  Horn,  29,  is  trying  to  clear  her  name 
after  she  was  fired  on  February  18,  2010. 
The  superintendent  at  the  prison  claimed 
she  was  not  fit  for  working  at  the  facility; 
Horn,  however,  said  she  was  terminated 
because  she  complained  about  unsanitary 
conditions  when  she  was  trying  to  pump 
breast  milk  for  her  baby  while  on  the  job. 
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According  to  a May  3,  201 1 news  report, 
Horn  had  previously  been  fired  after 
reporting  sexual  harassment  by  a male  em- 
ployee, and  won  a settlement  in  that  case. 
She  is  now  pursuing  another  complaint 
with  the  Bureau  of  Labor  and  Industries 
over  her  most  recent  termination. 

Tennessee:  Steve  Dotson,  warden  at 
the  Whiteville  Correctional  Facility,  was 
placed  on  administrative  leave  in  April 
2011  amid  an  investigation  that  he  let  a 
prisoner  have  a wedding  ceremony  outside 
the  secure  area  of  the  prison.  The  facil- 
ity is  operated  by  Corrections  Corp.  of 
America,  which  declined  to  comment  on 
the  investigation. 


Texas:  On  April  18,  2011,  part-time 
Bowie  County  sheriff’s  deputy  Sherri 
Jones,  54,  was  killed  by  a prisoner  she 
was  escorting  from  the  county  courthouse 
in  New  Boston.  The  prisoner.  Tucker 
Strickland,  21,  overpowered  her,  took 
her  gun  and  fatally  shot  her  before  driv- 
ing away  in  the  transport  van.  Strickland 
was  later  caught  in  Texarkana,  Arkansas, 
and  Texas  officials  are  seeking  a capital 
murder  warrant  to  have  him  extradited. 
Strickland  had  been  at  the  courthouse  for 
an  assault  case,  and  previously  had  been 
found  incompetent  to  stand  trial. 

Texas:  Former  San  Antonio  jailer 
Daniel  Melgoza,  54,  was  sentenced  to 
27  months  in  federal  prison  on  April  21, 
2011.  Melgoza  was  indicted  on  charges  of 
depriving  a prisoner  of  his  constitutional 


rights  and  obstruction  of  justice;  he  was 
accused  of  kicking  a prisoner  in  the  head 
with  pointed  cowboy  boots  in  December 
2004,  and  then  writing  false  reports  in  an 
attempt  to  cover-up  the  incident. 

Texas:  A prisoner  at  the  Nueces 
County  Jail  bluffed  his  way  to  freedom 
by  posing  as  another  prisoner  scheduled 
for  release.  Armando  Conde,  28,  took 
advantage  of  a computer  crash  at  the  jail 
which  hindered  efforts  to  verify  his  iden- 
tity. He  gave  jail  officials  the  name  and 
birth  date  of  a prisoner  who  was  supposed 
to  go  free,  and  was  released.  The  error 
was  quickly  discovered  and  Conde  was 
arrested  about  an  hour  later  at  his  home 
in  Corpus  Christi.  There  have  been  at  least 
nine  other  mistaken  releases  from  the  jail 
since  2001.  FJ 


Other  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
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prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  FI.,  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  - contact  them  if  you  are 
not  receiving  proper  HIV  medication  or  are 
denied  access  to  programs  due  to  HIV  status. 
Contact:  CHJ,  8235  Santa  Monica  Blvd. 
#214,  West  Hollywood,  CA  90046.  HIV 
Hotline:  (323)  822-3838  (collect  calls  from 
prisoners  OK),  www.healthjustice.net 

Children  of  Incarcerated  Parents 

Works  to  stop  intergenerational  incar- 
ceration. Provides  resources  in  three  areas: 
education,  family  reunification,  and  services 
for  incarcerated  parents  and  their  children. 
Contact:  CCIP,  P.O.  Box  41-286,  Eagle  Rock, 
CA  90041  (626)  449-2470.  www.e-ccip.org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 


Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 

FAMM-gram 

Quarterly  magazine  of  FAMM  (Families 
Against  Mandatory  Minimums),  which 
includes  info  about  injustices  resulting  from 
mandatory  minimum  laws  with  an  emphasis 
on  federal  laws.  $10  yr  for  prisoners.  Contact: 
FAMM,  1612  K Street  NW  #700,  Washing- 
ton, DC  20006  (202)  822-6700).  www.famm. 
org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
publishes  Fortune  News,  a free  publication 
for  prisoners  that  deals  with  criminal  justice 
issues.  Contact:  The  Fortune  Society,  29-76 
Northern  Blvd.,  Long  Island  City,  NY  1 1 101 
(212)  691-7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted  pris- 
oners whose  cases  involve  DNA  evidence  and 
are  at  the  post-conviction  appeal  stage.  Main- 
tains an  online  list  of  state-by-state  innocence 
projects.  Contact:  Innocence  Project,  100  Fifth 
Avenue,  3rd  FI.,  New  York,  NY  1001 1 (212) 
364-5340.  www.innocenceproject.org 

Just  Detention  International 
(formerly  Stop  Prisoner  Rape) 

Seeks  to  end  sexual  violence  against  prisoners. 
Provides  counseling  resources  for  imprisoned 
and  released  rape  survivors  and  activists  for 
almost  every  state.  Specify  state  with  request. 
Contact:  Stop  Prisoner  Rape,  3325  Wilshire 
Blvd.  #340,  Los  Angeles,  CA  90010  (213) 


384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to 
provide  the  most  comprehensive  coverage 
of  wrongful  convictions  and  how  and  why 
they  occur.  Their  content  is  available  online 
at  www.justicedenied.org,  and  includes  all 
back  issues  of  the  Justice  Denied  magazine 
and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168. 

National  CURE 

Citizens  United  for  Rehabilitation  of  Er- 
rants  (CURE)  is  a national  organization 
with  state  and  special  interest  chapters  that 
advocates  for  rehabilitative  opportunities 
for  prisoners  and  less  reliance  on  incar- 
ceration. Publishes  the  CURE  Newsletter. 
Contact:  CURE,  P.O.  Box  2310,  National 
Capitol  Station,  Washington,  DC  20013 
(202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire  newsletter  four 
times  a year,  which  reports  on  drug  war- 
related  issues,  releasing  prisoners  of  the  drug 
war,  and  restoring  civil  rights.  Yr  sub:  $6  for 
prisoners,  $25  all  others.  Contact:  Novem- 
ber Coalition,  282  West  Astor,  Colville,  WA 
99114  (509)  684-1550.  www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters,  a quarterly  news- 
letter that  reports  on  criminal  justice  issues 
in  OR,  WA,  ID,  MT,  UT,  NV  and  WY.  $7  yr 
prisoner,  $15  all  others.  Contact:  PSJ,  P.O. 
Box  40085,  Portland,  OR  97240  (503)  335- 
8449.  www.safetyandjustice.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Lawyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term isolation  in  control  units,  and  more.  1003  

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 


* All  books  are  softcover  except  Prison  Madness  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Enow,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to 
follow,  exercises  to  perform,  and  a bibliography.  1031  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses  P 
proven,  effective  means  of  crime  prevention.  1019  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin 
Books,  368  pages.  $16.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant  I 
now  than  when  it  first  appeared  40  years  ago.  1016  I I | 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  I I 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil  — 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story  p 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  | I | 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews,  r~ 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  dmg  trafficking.  1014  |__| 

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $19.00.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers  H 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available)  I I | 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$30 

$ 60 

$ 90 

$120 

Individuals 

$35 

$ 70 

$105 

$140 

Professionals 

(Attorneys,  agencies,  libraries) 

$90 

$180 

$270 

$360 

Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  53 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  53 

(All  subscription  rates  and  bonus  offers  are  valid  as  of  7-31-201 1) 


VISA 


MasterCard 


Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  802-257-1342 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

ami  Order  to: 


Prison  Legal  News 
P.O.  Box  2420 
W.  Brattleboro,  VT  05303 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  prison  policies. 

Please  Change  my  Address  to  wliat  is  entered  below  | | 

Mail  Order  To: 

Name:  


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $18  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want)  

or  6 bonus  issues  for  54  issues  total! 

Sample  issue  of  Prison  Legal  News  - $3.50  each  

Books  or  Index  Orders  (No  S/H  charge  on 
3 & 4-year  sub  free  books  OR  book  orders  OVER  $50!)  Qty. 
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Add  $6.00  S/H  to  Book  Orders  UNDER  $50  
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Total  Amount  Enclosed:  

* No  refunds  on  PLN  subscription  or  book  / index  orders  after  orders  have  been  placed  * 
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ARE  PRISON  PHONE  RATES  KEEPING  YOU  LOCKED  DOWN? 


We  guarantee  savings  of  up  to  90%  on  your  long  distance,  out-of-state,  and  international  calls  from 

all  Federal  prisons,  county  jails  and  State  prisons. 

Call,  write,  e-mail  or  check  out  our  website  for  more  information! 
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Remembering  Attica  Forty  Years  Later 

by  Dennis  Cunningham,  Michael  Deutsch  & Elizabeth  Fink 


This  year,  September  9 will  mark  the 
40lh  anniversary  of  the  rebellion  at  At- 
tica State  Prison  in  upstate  New  York.  As 
one  of  the  prisoner  leaders,  L.D.  Barkley, 
announced  to  the  world,  the  rebellion  was 
“but  the  sound  before  the  fury  of  those 
who  are  oppressed.”  The  sound  of  Attica 
was  heard  loud  and  clear,  but  the  fury  at 
the  time  was  reserved  to  the  assault  force: 
several  hundred  violently  angry  white 
state  police  officers  and  prison  guards 
who  carried  out  the  massacre  that  ended 
the  rebellion  on  September  13, 1971,  with 
43  men  dead.  The  fury  of  the  oppressed 
themselves  has  been  a work  in  progress 
since  that  time. 

L.D.  was  one  of  many  politically 
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aware  prisoners  in  New  York  and  else- 
where who  identified  with  the  struggle  for 
liberation  world-wide,  with  consciousness 
growing  out  of  the  civil  rights  movement, 
the  urban  uprisings  of  the  60s,  and  the 
ideology  and  practices  of  Malcolm  X and 
the  Black  Panther  Party.  This  conscious- 
ness was  given  voice  in  the  writings  of 
George  Jackson  and  Eldridge  Cleaver, 
especially  Soledcid  Brother  and  Soul  on  Ice, 
whose  searing  indictments  of  injustice, 
racism  and  cruelty  in  California  prisons 
echoed  across  the  country  and  inspired 
resistance. 

A manifesto  demanding  reform  had 
come  out  of  California’s  Folsom  Prison  in 
1970  and  made  its  way  around  the  country 
and  into  Attica,  and  the  prisoners  there 
had  delivered  a manifesto  of  their  own 
to  New  York  state  authorities,  which  was 
ignored,  several  months  before  the  rebel- 
lion. George  Jackson  was  assassinated  at 
San  Quentin  on  August  21,  1971;  a few 
days  later  the  prisoners  at  Attica  staged 
a surprise  protest  at  breakfast,  during 
which  nobody  ate  and  nobody  talked.  The 
guards  were  stunned  and  unnerved  at  the 
unanimity  of  the  protest  action. 

A number  of  the  prisoners  had  been 
involved  in  previous,  smaller  rebellions  at 
the  Tombs  jail  in  New  York  City  and  the 
state  prison  at  Auburn.  Various  chapters 
of  political  groups  on  the  outside  had 
formed  inside,  including  the  Black  Pan- 
ther Party  and  the  Puerto  Rican  Young 
Lords,  and  the  Black  Muslims  had  a large 
organized  contingent  at  Attica  as  well  as 
in  all  other  New  York  state  prisons  at 
that  time.  Political  literature  flowed  freely, 
and  the  groups  were  often  able  to  gather 
in  the  exercise  yards  and  at  various  work 


sites  and  other  locales  in  the  institution. 
Grievances  against  the  guards,  the  ad- 
ministration and  the  system  were  many 
and  widely  shared,  especially  on  the  part 
of  the  Black  and  Latino  prisoners  who 
came  mainly  from  New  York  City,  and 
almost  all  the  rest  from  other  big  city 
environments  like  Buffalo,  Syracuse  and 
Rochester. 

The  entire  staff  at  Attica  at  the  time 
was  white  except  for  one  Puerto  Rican 
guard  who  worked  in  a watchtower  and 
had  no  contact  with  prisoners.  The  sur- 
rounding rural  area  of  Western  New  York 
where  the  guards  came  from  was  mostly 
what  some  call  “up  South,”  to  denote 
the  level  of  racial  antipathy  and  outright 
bigotry  endemic  in  the  local  population, 
and  thus  in  the  prison  work  force. 

At  the  same  time  there  was  a strong 
and  growing  belief  among  the  prisoners 
that  they  had  clear-cut  rights  under  the 
Constitution  that  guaranteed  fair  and 
decent  treatment,  as  well  as  freedom 
from  discrimination;  that  despite  years 
of  peaceful  petition  and  advocacy,  their 
rights  were  largely  ignored  by  the  prison 
administration;  and  that  much  of  the 
abuse  and  brutality  they  experienced  from 
the  white  guards  was  a matter  of  official 
policy.  Many  prisoners  had  come  to  feel 
that  something  must  be  done. 

k k k 

The  morning  of  September  9,  1971,  a 
Thursday,  after  rumors  that  two  prisoners 
had  been  beaten  when  taken  to  the  hole 
the  night  before,  a fight  broke  out  be- 
tween a handful  of  prisoners  and  guards 
in  a hallway  when  a door  that  prisoners 
used  to  go  to  the  yard  after  breakfast  was 
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Remembering  Attica  (cont.) 

locked.  A large  number  of  other  prisoners 
soon  filled  the  corridor  and  managed  to 
break  open  a gate  to  the  central  connect- 
ing point  between  the  cellblocks,  known  as 
“Times  Square,”  leaving  large  sections  of 
the  prison  open  and  hundreds  of  prisoners 
loose  inside  the  institution. 

Staff  members  began  to  retreat  to  the 
administration  building,  but  many  were 
taken  hostage  by  groups  of  prisoners  and 
finally  brought  together  in  one  of  the  four 
open  exercise  yards,  D-Yard,  inside  the 
square  of  huge,  three-story  cell  blocks  that 
formed  the  main  prison,  where  hundreds 
of  prisoners  now  congregated.  There  it 
was  quickly  established  that  the  hostages 
- both  guards  and  civilians  - would  be 
cared  for  decently  and  protected  at  all 
costs,  and  the  large,  disciplined  Nation  of 
Islam  contingent  took  responsibility  for 
guarding  them  in  a protected  circle  in  the 
middle  of  the  yard  while  other  prisoners 
gathered  in  the  far  corner. 

The  prisoners  quickly  began  to  orga- 
nize themselves  into  groups  and  to  form  a 
representative  council  to  talk  things  over 
and  decide  things.  There  were  roughly 
1,280  prisoners  in  the  yard.  Several  injured 
staff  members  were  carried  on  litters  to  a 
distant  gate,  beyond  a “no-man’s-land” 
zone  where  there  had  been  rioting,  so  the 
authorities  could  get  them  to  a hospital. 
Thirty-nine  guards  and  civilian  employees 
remained  in  the  hostage  circle.  The  pris- 
oners began  to  assemble  a list  of  specific 
demands  and  listened  to  speeches  from 
each  other  about  the  grievances  they  all 
shared.  They  soon  had  a make-shift  so- 
ciety set  up  to  provide  protection,  food, 
water  and  shelter  for  the  hostages,  dis- 
tribute rations  and  water,  and  keep  order 
among  themselves. 

The  prisoner  leadership  formu- 
lated and  announced  an  initial  list  of  28 
demands.  Leading  points  included  re- 
placement of  two  notoriously  vicious  and 
incompetent  prison  doctors,  and  better 
medical  care  generally;  an  end  to  prison 
censorship  and  slave  wages;  and  fairness  in 
the  parole  process.  The  leadership  put  out 
a call  for  independent  observers  to  come 
to  the  prison  to  intercede  for  them,  and  to 
bear  witness  to  the  merits  of  their  griev- 
ances and  the  good  faith  of  their  desire  to 
negotiate  a peaceful  settlement. 

They  asked  that  the  nation’s  leading 
civil  rights  advocate  of  the  day,  William 
Kunstler,  come  to  the  prison  to  act  as  their 


attorney.  They  named  other  prominent 
citizens  who  were  concerned  with  prisons 
or  prisoners  in  some  way,  including  State 
Assemblyman  Arthur  O.  Eve,  perhaps 
the  only  public  figure  in  the  state  of  New 
York  who  had  previously  expressed  con- 
cern about  the  conditions  and  treatment 
of  prisoners  at  Attica;  New  York  Times 
columnist  Tom  Wicker,  who  had  writ- 
ten about  problems  in  the  prisons;  New 
York  State  Senator  John  Dunne,  head  of 
the  Senate  Committee  which  supposedly 
oversaw  the  administration  of  the  prison 
system;  publisher  Clarence  Jones  of  the 
Amsterdam  News',  Congressman  Herman 
Badillo,  and  many  others  on  a list  that 
grew  and  grew.  Most  of  them  came;  as 
many  as  50  were  at  the  prison  at  various 
times  during  the  five  days  of  the  rebel- 
lion. Kunstler  arrived  and  went  inside  to 
raucous  welcoming  cheers  from  the  eager, 
charged-up  crowd  of  prisoners  - his  new 
clients. 

The  authorities  first  planned  to  go  in 
immediately  with  state  police  forces  that 
were  being  assembled,  plus  prison  guards, 
to  recapture  the  yard;  instead,  and  to  his 
short-lived  credit,  the  state  Corrections 
Commissioner,  Russell  Oswald,  came 
from  Albany  to  negotiate.  With  several 
members  of  the  press  and  TV  cameramen 
in  attendance,  Oswald  and  his  assistant, 
Walter  Dunbar,  went  into  the  yard  and 
sat  down  with  a council  of  prisoners  to 
talk  about  their  demands.  Oswald  agreed 
to  several  demands  and  promised  to  study 
others,  discuss  them  outside  and  return. 
The  spectacle  of  prisoners  controlling  part 
of  the  prison  and  publicly  negotiating  for 
humane  treatment  with  the  Commissioner 
of  Corrections  captured  the  attention  of 
the  American  public. 

When  Oswald  left  Attica,  however, 
apparently  not  realizing  that  the  prisoners 
would  see  him  on  television,  he  denounced 
them  for  refusing  to  release  the  hostages 
immediately.  They  saw  him  on  TV,  and 
saw  and  heard  that  he  had  betrayed  their 
trust.  The  observers  committee  went 
inside  and  another  day  passed  in  discus- 
sion of  grievances,  remedies  and  terms.  A 
new  set  of  three  demands  emerged  as  the 
prisoners’  terms  for  ending  the  standoff: 
1)  that  the  Warden,  Vincent  Mancusi,  be 
replaced;  2)  that  prisoners  who  wanted 
to  would  be  removed  and  deported  to 
“a  non-imperialist  country”;  and  3)  that 
there  would  be  amnesty  from  prosecution 
for  all  prisoners  involved  in  the  rebellion 
for  any  crimes  committed  during  the  riot. 
Needless  to  say,  this  was  much  tougher 
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to  negotiate.  Oswald  did  not  come  back 
inside  the  yard  after  he  was  denounced;  he 
met  with  the  observers  but  held  out  little 
hope  of  compromise. 

Over  the  weekend,  a guard  who  had 
been  hit  in  the  head  in  the  early  stages  of 
the  uprising,  when  the  big  gate  broke  and 
prisoners  surged  into  Times  Square,  died 
from  his  injuries.  Now,  hypothetically  at 
least,  everyone  in  the  riot  was  responsible 
under  the  felony-murder  rule,  where  the 
felony  was  the  riot.  Thus  amnesty  became 
the  primary  issue.  The  guards  and  state 
police,  waiting  outside  the  prison  day  after 
day,  full  of  hostility  and  bombarded  by 
false  rumors,  were  now  seething,  and  the 
observers  felt  a massacre  would  take  place 
if  a settlement  was  not  reached. 

They  urged  Governor  Nelson  Rock- 
efeller to  come  to  the  prison  and  meet 
with  them,  to  give  assurances  against  mass 
prosecution,  and  particularly  to  see  the 
state  of  high  emotion  of  the  police  and 
prison  officers,  who  were  spoiling  for  an 
attack.  Several  urged  that  the  Governor 
replace  the  officers  with  National  Guard 
troops,  who  were  ready  and  much  more 
prepared  to  carry  out  a re-taking  of  the 
prison,  but  he  refused.  He  did  issue  an 
order  for  the  prison  guards  to  stay  out  of 
the  assault  force,  though  it  was  ignored. 

Governor  Rockefeller  declined  to 
come.  He  told  the  observers  that  he  felt 
it  would  do  no  good,  that  there  was  an 
impasse,  and  that  he  had  no  choice  but 
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to  order  an  armed  assault  on  the  yard 
to  rescue  the  hostages  and  put  down  the 
rebellion.  He  was  convinced  to  wait  at 
least  until  the  next  day,  so  that  people  at 
home  on  Sunday  would  not  see  the  retak- 
ing of  the  prison  on  TV  and  start  riots  of 
their  own. 

After  three  days  of  fitful  negotiations, 
during  which  the  hostages  were  safely 
guarded  by  the  Muslim  prisoners,  and  the 
prisoner  negotiators,  aided  by  the  outside 
observers,  attempted  to  reach  a resolution 
that  would  ensure  meaningful  changes  as 
well  as  amnesty  from  reprisals  and  pros- 
ecutions, Governor  Rockefeller  moved  to 
retake  the  D-Yard  by  force.  Tom  Wicker, 
Sen.  Dunne,  Congressman  Badillo  and 
Clarence  Jones,  who  had  been  friends 
with  Rockefeller  for  years,  all  warned 
him  urgently — based  on  their  harrowing 
passage  each  day  through  the  masses  of 
heavily-armed,  white  prison  guards  and 
state  police  waiting  just  outside  the  walls, 
their  racist  rage  fueled  by  false  rumors  of 
atrocities  by  prisoners — that  an  attack 
would  result  in  a “bloodbath.”  Conven- 
tional wisdom  and  plain  common  sense 
dictated  waiting  until  the  prisoners  tired 
of  holding  out  so  that  some  compromise 
for  peaceable  surrender  could  be  arranged, 
but  the  Governor  ordered  the  state  police 
to  prepare  to  attack. 

Rockefeller  still  harbored  presidential 
aspirations  and  obviously  did  not  want  to 
appear  soft  on  prisoners,  or  on  law  and 
order  generally;  it  was  an  opportunity  for 
him  to  make  political  hay  and  he  seized  it. 
His  only,  wholly  self-serving,  “concession” 
was  to  postpone  the  assault  from  Sunday 
to  Monday  morning.  As  Congressman 
Badillo  lamented  bitterly  afterwards, 
“What  was  the  hurry?  There’s  always 
time  to  die.” 

* * * 

That  Sunday  it  rained  all  night;  by  morn- 
ing D-Yard  was  a sea  of  mud  and  everyone 
was  soaked,  cold  and  miserable.  Com- 
missioner Oswald  made  one  last  demand 
for  surrender  over  the  RA.  system.  Some 
prisoners  took  several  of  the  hostages 
onto  the  “catwalk,”  the  one-story  roof 
over  the  long  corridors  which  divided  the 
interior  yards,  crossing  at  Times  Square. 
The  hostages  stood  spaced  out  on  two 
sides,  blindfolded,  each  guarded  by  a 
prisoner  holding  some  apparent  stabbing 
implement  at  their  neck. 

Then  a National  Guard  helicopter 
flew  low  over  the  yard  and  some  prison- 
ers believed  it  was  Governor  Rockefeller, 
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come  at  last.  Instead  it  blew  a huge  cloud 
of  military-grade  CS  gas  into  the  mass  of 
men;  Oswald  and  the  police  command- 
ers were  told  by  General  O'Hara,  the 
National  Guard  commander,  that  the  CS 
would  “put  them  on  the  ground”  to  defeat 
resistance,  and  it  did.  Within  seconds  ev- 
ery one  of  the  1,300  men  in  the  yard  was 
face  down  in  the  mud,  gasping  for  breath. 
Then  the  shooting  started. 

Marksmen  on  high  roofs  opposite 
D-Yard  quickly  shot  everyone  on  the 
catwalk — killing  two  of  the  hostage 
shields  and  several  of  their  “executioner” 
escorts — as  helmeted  squads  broke  over 
and  through  the  barricades  the  prisoners 
had  built  on  the  far  catwalks.  One  shield 
hostage,  Attica  guard  Michael  Smith,  shot 
four  times  in  the  gut  by  the  attack  force, 
said  his  life  was  saved  when  the  prisoner 
holding  him,  Donald  Noble,  put  his  own 
body  in  the  way  of  the  shooting  to  protect 
him.  Smith  said  he  never  understood  why 
his  own  people  kept  shooting  at  him,  or  in 
truth,  why  the  assault  was  necessary  at  all. 
He  had  appeared  on  a TV  broadcast  the 
day  before  in  which  several  hostages  had 
urged  Rockefeller  to  come  to  the  prison  to 
settle  things  peacefully,  another  plea  the 
Governor  spurned.1 

As  the  squads  came  out  on  the  cat- 
walks  above  D-Yard,  several  with  long 
guns  took  up  positions  along  the  length 
of  the  roofs  and  began  shooting  into  the 
mass  of  men  huddled  in  the  mud,  clearly 
oblivious  to  the  presence  of  the  hostages 
in  the  middle  of  the  yard,  several  more  of 
whom  died  in  that  barrage.  The  “turkey 
shoot”  lasted  some  fifteen  minutes  from 
when  the  snipers  opened  fire  to  when  the 
supposed  covering  fire  ended,  and  squads 
of  guards  and  state  police  swarmed  down 
ladders  into  the  yard.  More  than  two 
thousand  rounds  were  fired,  many  of  them 
dum-dum  bullets. 

One  hundred  eighty-nine  of  the 
1,300-odd  men  in  the  yard  were  hit.  The 
body  count  after  the  massacre  was  39  dead 
- 29  prisoners  and  10  hostages,  including 
those  on  the  catwalk  - by  rifle  and  shotgun 
fire.  Other  prisoners  and  hostages  were 
maimed  for  life  due  to  the  denial  and  delay 
of  medical  care.  Many  who  died  had  been 
left  to  bleed  to  death,  lying  in  the  mud.  No 
records  were  kept  of  which  officers  fired 
which  weapons,  and  they  made  a point 
of  mixing  them  up  afterwards  and  then 
bulldozed  all  the  evidence  into  a dirt  pile 
in  back  of  the  prison  so  the  killers  could 
not  be  traced. 

White  revolutionary  Sam  Melville, 
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the  alleged  “Manhattan  bomber,”  was 
murdered  in  cold  blood  with  his  hands  in 
the  air  in  surrender  by  State  Police  Detec- 
tive Vincent  Tobia,  who  hurried  along  the 
catwalk,  stopped,  aimed  down  and  fired 
a shotgun  into  Melville’s  chest  from  15- 
20  feet  away — and  later  testified  proudly 
that  he  had  done  so.  The  firebrand  and 
prisoner  spokesman  L.D.  Barkley  was 
also  killed,  with  credible  evidence  that  he 
was  seen  alive  after  the  retaking  of  the 
prison  but  later  executed.  The  issue  was 
never  resolved. 

Some  three  dozen  ambulances  had 
been  mustered  outside,  but  they  were 
reserved  for  the  hostages  whether  or 
not  they  were  injured.  No  medical  care 
had  been  planned  for  the  prisoners,  and 
the  National  Guard  was  forced  to  step 
in  without  advance  preparations  or  ad- 
equate supplies.  More  than  an  hour  after 
the  shooting  stopped,  Warden  Mancusi 
called  Dr.  Worthington  Schenk,  the  head 
of  emergency  services  at  Meyer  Memo- 
rial Hospital,  the  big  hospital  in  Buffalo, 
and  told  him  they  had  a problem  and  he 
should  come  out.  With  no  idea  of  the  mas- 
sacre he  was  about  to  encounter,  Schenk 
and  two  residents  drove  the  45  miles  to 
Attica.  Only  when  he  got  there  did  he 
see  the  horror,  and  then  he  called  back  to 
Buffalo  for  emergency  medical  services. 
Meanwhile  at  least  six  prisoners  had  died 
needlessly  while  scores  lay  in  agony  for 
hours  waiting  for  medical  care.2 

After  the  shooting  stopped,  the  of- 
ficers on  the  ladders  were  joined  by  many 
more  coming  through  the  tunnels,  as  a 
state  police  helicopter  circled  overhead 
with  a loudspeaker  booming  repeatedly, 
“Surrender  to  an  officer.  You  will  not 
be  harmed.”  The  officers  quickly  began 
clubbing  the  gasping,  unresisting  prison- 
ers to  their  feet,  including  many  who  were 
wounded,  and  driving  them  across  the 


yard  to  a doorway  in  one  of  the  tunnels, 
across  the  tunnel  and  out  the  door  oppo- 
site into  the  adjacent  A- Yard  on  the  other 
side.  They  had  to  go  up  five  or  six  steps 
to  the  door,  across  the  tunnel,  then  back 
down.  Inside  and  out  they  were  met  with 
more  officers  who  beat  them  and  tore  their 
clothes  off,  took  away  glasses,  watches, 
false  teeth,  etc.,  then  herded  them  naked 
in  a long  snaking  line  that  wound  slowly 
through  the  yard  leading  into  the  other 
tunnel  next  to  A- Yard — which  led  into  the 
A Cellblock,  its  cells  now  emptied — where 
a gauntlet  awaited  them.  Those  who  were 
considered  leaders,  the  prisoner  negotia- 
tors, spokesmen  and  security  men,  were 
singled  out  for  prolonged  abuse. 

As  the  prisoners  waited  in  the  long 
line,  which  many  people  have  seen  in  lurid 
photographs  that  have  became  hallmarks 
of  that  day,  listening  to  the  cries  of  those 
who  preceded  them  into  the  tunnel,  and 
the  shouts  and  curses  of  the  officers  who 
lined  the  tunnel  with  rifles  and  axe  han- 
dles, beating  them,  another  preliminary 
torment  was  also  inflicted  upon  them. 
There  was  one  prisoner  everyone  knew  as 
Big  Black  (Frank  Smith),  a leader  during 
the  days  in  the  yard,  chosen  as  the  overall 
chief  of  security  and  head  of  the  escort 
squad  that  protected  Oswald  and  Dunbar, 
and  then  the  observers,  when  they  moved 
in  and  out  of  the  prison. 

Mostly  a smalltime  hustler  from  the 
streets  of  Brooklyn,  Big  Black  had  been 
in  Attica  for  several  years — basically 
due  to  rotten  lawyering  and  conflict  of 
interest  whereby  he  received  a sentence 
three  or  four  times  longer  than  he  should 
have — but  he  had  not  become  involved 
in  any  of  the  political  activities  or  groups 
which  had  developed  in  the  prison,  except 
as  audience.  A large  dark-skinned  man, 
very  direct  but  with  a ready,  friendly  smile, 
he  coached  the  cellblock  football  team, 


worked  in  the  laundry  and  was  on  good 
terms  with  everyone;  everyone  respected 
him,  even  the  police.  But  they  changed 
their  attitude  during  the  five  days  of  the 
rebellion  as  he  stayed  at  the  center  of 
things,  directing  the  security  force  and 
turning  up  repeatedly  at  the  gate  where 
the  visitors  came  and  went. 

Now,  as  the  smoke  cleared  and  the 
huddled  men  started  struggling  up,  of- 
ficers came  through  the  crowd  shouting 
for  “Big  Black!  Where’s  Big  Black?”  They 
found  him,  beat  him  and  stripped  him, 
then  took  him  across  into  A- Yard.  There 
they  laid  him  on  a steel  table  near  the  door 
where  the  curving  line  of  prisoners  fed 
into  the  gauntlet,  with  the  middle  of  the 
back  of  his  head  at  one  edge  lengthwise 
and  the  other  end  reaching  to  mid-thigh. 
They  beat  him  some  more,  especially  in 
the  groin  and  testicles,  cursing  him  loudly 
and  stubbing  out  cigarettes  on  his  body. 
Officers  above  him  on  the  catwalk  would 
hold  empty  shell  casings  in  the  flame  of  a 
lighter  until  they  were  too  hot,  then  drop 
them  on  his  body.  They  put  a football  un- 
der his  chin  and  made  him  hold  it  against 
his  chest,  telling  him  that  if  it  fell  he  would 
be  castrated  or  shot.  They  left  him  there 


TYPING 

SERVICES 

Provided  since  1998 
Specifically  designed,  with  special 
rates  for  the  incarcerated  person. 
Black  / Color  Printing  and  Copying 

SEND  A SASE  FOR  A "FREE”  PRICE  LIST 
AND  MORE  INFORMATION  TO: 

LET  MY  FINGERS  DO  YOUR  TYPING 
Sandra  Z.  Thomas  (dba) 

P O Box  4178 

Winter  Park,  Florida  32793-4178 
Phone:  407-579-5563 

Special  Offer:  $2.00  off  first  order. 

Special  offer  void  after:  12/31/2011 


MARILEE  MARSHALL  & ASSOCIATES,  ATTORNEYS  AT  LAW 


California  State  Bar  Board  of  Specialization 

Certified  Criminal  Law  and 
Appellate  Law  Specialist 

If  you  have  a California  case 
you  need  a California  lawyer! 

(213)489-7715 


State  and  Federal  Appeals  and  Writs, 
Lifer  Parole  Hearings  and  Related  Writs 

29  years  of  success 

523  West  Sixth  Street,  Suite  1109 
Los  Angeles,  CA.  90014 
marileemarshallandassociates.com 


Prison  Legal  News 


5 


September  2011 


Remembering  Attica  (cont.) 


for  others  to  see,  keeping  the  torment  up 
for  more  than  five  hours  as  the  line  slowly 
snaked  past  him  into  the  tunnel. 

Inside  the  tunnel  the  floor  was  strewn 
with  broken  glass  for  some  50  yards,  to 
the  A Cellblock  gate,  and  both  sides  were 
lined  with  officers  with  ax  handles,  2x4s, 
baseball  bats  and  rifle  butts.  The  naked 
prisoners  had  to  run,  or,  when  they  were 
tripped  or  knocked  down,  stumble  and 
crawl  the  length  of  the  tunnel,  while  be- 
ing struck  and  jabbed  repeatedly  over  the 
whole  distance  by  violently  freaked-out, 
cursing,  sworn  peace  officers  of  the  State 
of  New  York,  all  white  men.  Inside  the 
cellblock  they  were  herded  up  the  stairs 
and  into  cells — four  or  five  men  stuffed 
into  single  cells,  including  many  who 
needed  medical  attention.  There  they 
remained,  naked,  ill  fed  and  often  terror- 
ized throughout  the  night  by  officers  who 
came  in  with  flashlights  and  threatened  to 
shoot  them,  frequently  cocking  and  dry- 
firing rifles,  shotguns  and  pistols  at  them, 
and  promising  more  death  and  mayhem 
to  come,  for  the  next  3 to  5 days. 

Big  Black  was  finally  removed  from  the 
table  at  about  four  in  the  afternoon — after 
around  five  hours — and  taken  to  the  hos- 
pital outside  the  main  building.  There  he 
was  put  in  a small  room  with  several  guards 
armed  with  clubs,  who  resumed  beating 
and  kicking  him  until  a National  Guard 
medical  officer  happened  to  open  the  door 
and  find  him,  and  that  was  the  end  of  it. 
Twenty  years  later  he  broke  down  weep- 
ing on  the  witness  stand  while  describing 
that  day  during  a class-action  civil  rights 
trial — despite  having  told  the  story  many 
times — when  the  memory  hit  him  full  force. 
He  was  the  first  of  several  witnesses  who 
broke  down  and  cried  at  the  trial. 
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Afterwards,  a news  photographer 
found  and  recorded  a pair  of  inscrip- 
tions, in  separate  hands,  written  with  a 
white  marker  on  a dark  steel  wall  that 
succinctly  told  the  story  of  the  Attica 
rebellion.  The  top  one  said,  “Attica  fell 
9-9-71  - Fuck  you  pig!”  Just  underneath 
that  was  written,  “Retaken  9-13-71.  31 
Dead  Niggers.” 

* * * 

State  officials  falsely  announced  to  the 
world  that  the  dead  hostages  had  been 
killed  by  prisoners  who  slit  their  throats 
and  emasculated  one  of  them,  which 
they  said  they  had  seen  and  left  them  “no 
choice”  but  to  attack.  When  autopsies 
revealed  that  the  slain  hostages  had  died 
from  gunshot  wounds  from  the  lawmen’s 
weapons,  state  officials  denounced  local 
pathologist  John  Edland  as  a commu- 
nist and  tried  to  discredit  his  findings. 
As  Mark  Twain  said,  “A  lie  can  travel 
halfway  round  the  world  while  the  truth 
is  putting  on  its  shoes.”  Three  years  later, 
when  the  Erie  County  population  in  and 
around  Buffalo  was  polled  in  preparation 
for  jury  selection  during  the  first  criminal 
trials,  it  was  found  that  fully  a third  of  the 
public  still  incorrectly  believed  that  the 
dead  Attica  hostages  had  been  murdered 
by  prisoners. 

The  truth  could  not  be  suppressed, 
however,  and  the  massacre  - one  of  the 
two  or  three  largest  slaughters  of  Ameri- 
cans by  other  Americans  since  the  Civil 
War3  - was  acknowledged  in  an  official 
investigation,  the  McKay  Commission 
Report.  There  had  been  no  plan  to  rescue 
the  hostages;  they  were  simply  sacrificed 
at  the  altar  of  race  hate  and  in  aid  of 
Rockefeller’s  political  ambitions.  The  Sec- 
ond Circuit  Court  of  Appeals  denounced 
the  so-called  “re-housing”  of  prisoners 
after  Attica  was  retaken  as  “an  orgy  of 
brutality.” 

To  add  insult  to  the  grave  injury,  many 
of  the  surviving  victims  of  the  massacre 
and  torture  at  Attica  were  later  indicted  by 
a local  grand  jury  made  up  of  friends  and 
neighbors  of  the  prison  guards  and  run  by 
a Rockefeller  intimate,  Robert  E.  Fischer, 
a former  judge  who  was  appointed  as 
a special  attorney  general.  A large  task 
force  of  lawyers  and  ex-state  police  of- 
ficers, acting  as  investigators,  looked  into 
alleged  crimes  by  the  prisoners  and  studi- 
ously ignored  those  of  the  police  and  state 
officials.  A later  investigation  uncovered 
the  intentional  killing  of  unarmed  pris- 
oners by  the  state  assault  force,  but  that 


investigation  was  suppressed  and — with 
the  exception  of  one  hapless  trooper  who 
was  indicted  for  “reckless  endangerment” 
for  discharging  his  shotgun  twelve  times 
to  “keep  up  the  noise,”  as  he  put  it — no 
charges  were  filed  against  the  police. 

Sixty-two  prisoners  were  indicted  in 
December  1972  and  charged  with  over 
1,200  felony  counts  in  total,  more  than 
half  of  which  carried  a life  sentence  upon 
conviction.  Lawyers  and  activists  from  all 
over  the  United  States  came  to  Western 
New  York  to  defend  them.  Attica  Broth- 
ers Legal  Defense  (ABLD)  was  born, 
combining  the  legal  defense  with  public 
education,  fundraising  and  investigation 
of  the  crimes  committed  by  state  actors, 
and  justice  for  the  Attica  Brothers  became 
a nationwide  political  issue. 

The  main  demand  was  to  drop  the 
criminal  charges,  plus  jail  Rockefeller 
and  the  police  killers.  Hundreds  of  people 
demonstrated  in  Buffalo  where  the  trials 
were  to  be  held;  thousands  participated 
in  one  great  march  in  September  1974, 
when  the  first  frame-up  trials  were  about 
to  start.  Many  of  those  who  came  to 
work  for  ABLD,  including  the  authors 
of  this  article,  had  their  lives  dramati- 
cally changed  by  the  Brothers’  example  of 
militancy  and  courage,  and  by  the  reality 
of  how  far  the  state  was  willing  to  go  to 
suppress  the  rights  and  righteous  protest 
of  prisoners.  In  all,  five  trials  (involving 
eight  Attica  Brothers)  were  held,  resulting 
in  four  acquittals  and  one  conviction. 

A national  political  campaign  was 
initiated  under  the  leadership  of  Big 
Black,  whose  experiences  at  Attica  had 
transformed  him  into  a committed  activ- 
ist. Dozens  of  lawyers  and  young  people 
volunteered,  organized  and  demonstrated, 
forcing  official  investigations  which  ex- 
posed the  planning  and  cover-up  of  the 
killings  and  torture.  In  late  1974  a young 
lawyer  on  the  special  prosecutor’s  staff, 
Malcolm  Bell,  quit  in  disgust  after  his 
efforts  to  develop  cases  against  abusive 
officers  were  repeatedly  blocked  by  higher- 
ups.  He  went  to  the  New  York  Times  with 
his  story  and  soon  a major  expose  ap- 
peared on  the  paper’s  front  page,  telling 
the  world  what  everyone  involved  in  the 
case  already  knew:  that  the  special  inves- 
tigation was  a one-sided  fraud. 

An  investigation  into  the  investiga- 
tion was  launched  and,  ultimately,  a new 
governor,  Hugh  Carey,  was  pressured  to 
give  amnesty  to  the  indicted  Attica  Broth- 
ers and  clemency  for  two  who  had  already 
been  convicted,  calling  the  Attica  prosecu- 
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tions  the  “darkest  day  in  the  history  of 
New  York  jurisprudence.”  Twenty  years 
and  tens  of  thousands  of  work  hours 
later,  despite  the  concerted  efforts  of  state 
officials  to  delay  and  defeat  any  public  ac- 
counting for  what  had  occurred  at  Attica, 
a class-action  civil  suit  on  behalf  of  the 
Brothers  in  D-Yard  was  tried  in  federal 
court  in  Buffalo  in  1991.  For  the  first  time 
the  full  extent  of  the  killing,  brutality  and 
denial  of  medical  care  inflicted  on  the  men 
of  Attica  was  publicly  exposed. 

The  jury  found  that  the  rights  of  the 
class  members  had  been  violated  by  the 
brutality  they  experienced  when  and  after 
the  prison  was  retaken;  however,  the  jury 
split  over  whether  any  of  the  four  officials 
on  trial  were  responsible.  They  assigned 
blame  for  the  beatings  in  the  yard  and 
the  tunnel,  and  for  other  tortures  that 
occurred  that  day,  to  just  one  assistant 
warden,  Karl  Pfeil,  the  only  one  of  the 
four  defendants  who  was  part  of  the 
planning  and  then  personally  oversaw 
the  brutality. 

The  jury  hung  on  responsibility  for 
the  torture  as  to  the  other  three  defen- 
dants: Commissioner  Oswald,  who  had 
died;  Major  Monahan  of  the  State  Police, 
commander  of  the  assault  force,  also 


deceased;  and  Warden  Mancusi.  At  a sub- 
sequent damages  trial  in  1997,  a different 
jury  returned  an  award  of  $4  million  for 
Big  Black,  and  another  verdict  awarded 
$75,000  to  David  Brosig,  who  was  selected 
as  an  example  of  a prisoner  who  suffered 
the  average  level  of  harm  common  to  all 
of  the  class  members  not  singled  out  for 
special  vengeance  after  the  assault. 

Refusing  to  resolve  the  case,  the  state 
appealed  the  liability  verdict.  The  Second 
Circuit  Court  of  Appeals,  still  beholden 
to  the  legacy  of  Rockefeller — and  obvi- 
ously determined  to  protect  the  State  of 
New  York  from  liability  for  the  tens  of 
millions  of  dollars  the  two  damage  ver- 
dicts indicated  the  Brothers  were  entitled 
to — refused  to  recognize  the  legal  validity 
of  the  class  of  prisoners  and  set  aside  the 
jury  verdicts. 

Faced  with  the  impossibility  of 
returning  to  square  one  with  1,200-odd 
individual  cases  as  ordered  by  the  court, 
and  with  the  likelihood  of  further  delay, 
uncertainty  and  clearly  impossible  ex- 
pense, the  Brothers  still  involved  in  1999 
agreed  to  an  inadequate  settlement  total- 
ing $12  million,  including  attorneys  fees, 
for  a quarter-century  of  legal  work.  This 
meant  that  most  of  the  survivors  received 


only  a few  thousand  dollars,  which  in  light 
of  the  two  damage  awards  was  a wretched 
pittance  for  what  they  went  through.  [Ed. 
note : In  2005  the  State  of  New  York  agreed 
to  pay  a $12  million  settlement  to  surviv- 
ing prison  employees  and  relatives  of  the 
hostages  who  were  killed\. 

* * * 

For  a time,  the  horrific  events  at  Attica, 
followed  by  several  other  less-publicized 
prison  uprisings  and  riots  elsewhere,  fu- 
eled nationwide  efforts  for  prison  reform. 
Programs  for  prisoners  and  ex-prisoners 
were  instituted  throughout  the  country 
and  for  the  first  time  people  began  to  be 
sympathetic  to  the  rights  of  prisoners, 
and  to  realize  the  importance  of  realistic 
efforts  at  rehabilitation.  Prisoners’  rights 
legal  programs  were  established  in  almost 
every  state  and  many  prison  reform  and 
watchdog  groups  sprung  up.  It  was  a 
period  of  political  militancy  and  unrest 
throughout  the  country,  and  there  were 
the  beginnings  of  awareness  in  many  sec- 
tors of  the  population  that  prisoners  were 
subject  to  widespread  mistreatment  and 
abuse  by  their  captors.  Even  the  federal 
courts — often  as  a result  of  prisoners 
acting  as  their  own  lawyers — began  to 
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Remembering  Attica  (cont.) 

recognize  for  the  first  time  that  prisoners 
had  constitutional  rights,  including  the 
right  to  due  process  prior  to  discipline  and 
parole  denials,  the  First  Amendment  right 
to  literature  and  mail,  and  freedom  from 
cruel  and  unusual  punishment  in  the  form 
of  deplorable  prison  conditions. 

But  it  didn’t  last.  Before  long  the 
emphasis  on  prisoners’  rights,  and  prison 
reform,  began  to  evaporate  in  the  heat  of 
the  nascent  “war  on  drugs” — especially  in 
New  York,  with  the  infamous  Rockefeller 
Drug  Laws — and  with  “tough  on  crime” 
politics  generally.  In  the  mid-1970s  a series 
of  decisions  by  the  U.S.  Supreme  Court 
gutted  the  protections  earlier  envisioned 
as  guarantees  of  prisoners’  welfare  and 
dignity.  Instead  the  Court  sanctioned 
supposed  due  process  rules,  which  prison 
officials  could  satisfy  by  simply  creating 
bureaucratic  procedures  and  paper  records 
in  dealing  with  complaints  and  disciplinary 
actions  that  rarely  if  ever  were  decided  in 
a prisoner’s  favor,  and  never  when  it  was  a 
prisoner’s  word  against  a guard’s. 

Also,  rather  than  implement  pro- 
grams of  rehabilitation,  prisoncrats 
throughout  the  country  began  to  develop 
special  solitary  confinement  units — con- 
trol units — with  sensory  deprivation 
cells,  where  they  isolated  prisoners  they 
identified  as  being  activists  and  politically- 
aware.  Public  support  for  reform  and 
rehabilitation  waned,  and  Attica  for  many 
was  just  past  history. 

Then,  as  time  went  on,  manda- 
tory sentencing,  increased  penalties  for 
drug  crimes,  gang  proscriptions  and  an 
epidemic  of  “three-strike”  laws  and  other 
draconian  sentencing  “enhancements” 
resulted  in  a virtual  incarceration  explo- 
sion in  America.  Hundreds  of  new  prisons 
were  built  all  over  the  country,  replete  with 
every  phenomenally  complex,  expensive, 
high-tech  electronic  security  and  surveil- 
lance system  and  device  that  anyone  could 
invent,  especially  if  it  could  be  sold  to  the 
government  in  large  quantities.  From  1972 
to  the  present  the  total  U.S.  prison  popula- 
tion increased  from  about  400,000  to  more 
than  2.3  million,  as  the  prison  industrial 
complex  blossomed  into  big  business  with 
big  corporate  profits. 

During  that  time  the  upswing  in 
popular  consciousness  flowing  from  the 
disgrace  and  vanquishing  of  Nixon  and 
the  end  of  the  Vietnam  war — as  well  as 
the  response  to  earlier  events  like  the 
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shootings  at  Kent  State  and  Jackson 
State,  along  with  Attica — soon  leveled 
off  in  Gerald  Ford’s  “stagflation”  and 
the  weirdness  of  the  Carter  presidency, 
which  was  blown  up  by  the  hostage  crisis 
in  Iran.  Then  came  an  election  in  which 
Carter — besides  being  snookered  by 
Reagan  agents  in  a secret  deal  with  the 
Iranians  to  hold  the  hostages  until  after 
the  election,  to  deny  him  the  campaign 
triumph  of  bringing  them  home — was 
simply  overmatched. 

More  to  the  point,  Reagan  and  his 
ad  agency  handlers  ran  an  overtly  rac- 
ist campaign — brazenly  kicking  it  off  in 
Philadelphia,  Mississippi,  the  site  of  the 
notorious  slaughter  of  three  young  civil 
rights  workers  in  1964,  and  denouncing 
“welfare  queens”  and  supposed  freeload- 
ers— that  appealed  shamelessly  to  the 
prejudice  of  white  working-class  people 
in  cities  filled  with  “Reagan  Democrats.” 
Reagan  trumpeted  the  politics  of  anti- 
communism and  crime  while  building  an 
atmosphere  of  fear  and  selfishness  in 
which  those  politics  would  thrive,  and  they 
did.  The  backlash  had  arrived. 

“We’re  going  to  move  this  country 
so  far  to  the  right  you  won’t  recognize 
it,”  crowed  Congressman-turned-Reagan 
Budget  Director  David  Stockman,  as  he 
began  to  engineer  the  first  of  the  pre- 
posterous tax  cuts  for  big  corporations 
and  the  rich  that  ultimately  led  to  the 
country’s  present  evident  bankruptcy. 
From  there  on,  governance  was  more  and 
more  a matter  of  conscious  stage  manage- 
ment. The  perfect  actor  was  in  the  White 
House,  and  he  set  a tone  of  truculence 
and  unyielding  moralistic  harshness,  with 
unmistakable  racial  undertones,  that  was 
perfectly  adapted  to  the  emerging  use  of 
mass  incarceration. 

As  the  American  population  came  to 
identify  more  and  more  as  the  “Me  Gener- 
ation,” and  activist  elements — beleaguered 
by  FBI  “counterintelligence”  (COINTEL- 
PRO)  and  kindred  programs  of  repression 
all  over  the  country — largely  drifted  into 
the  by-ways  of  identity  politics,  adminis- 
trators of  growing  bureaucratic  empires  in 
state  prison  departments  systematically  set 
aside  what  federal  judge  Marvin  Frankel 
once  identified  as  an  “elementary”  under- 
standing: that  “people  are  sent  to  prison  as 
punishment,  not  for  punishment.” 

Finally,  the  larger  trend  was  sealed 
with  the  ghastly,  successful,  racist  exploi- 
tation of  the  Willie  Horton  story  in  the 
1988  presidential  campaigns  of  Michael 
Dukakis  and  George  Bush  the  elder 
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(first  former  head  of  the  CIA  to  become 
president),  and  to  an  important  degree  in 
just  about  every  campaign  for  high  office 
thereafter.  The  “lock-em-up  and  forget 
about  'em”  mentality  became  an  article 
of  faith  across  the  political  spectrum,  and 
has  flourished.4 

Rehabilitation,  education  and  train- 
ing programs  wilted  everywhere,  with  the 
supposedly  excessive  cost — in  the  growing 
“big  government  is  the  problem”  atmo- 
sphere — always  being  the  cover  story.  In 
reality,  prisons  old  and  new  were  filling 
up  with  drug  offenders  and  alleged  mem- 
bers of  “criminal  street  gangs,”  who  were 
growing  up  on  streets  where  the  would-be 
revolution  of  the  60s  and  70s  was  now 
played  out,  and  a flood  of  illicit  drugs 
played  in — apparently  much  of  it  supplied 
by  the  CIA  and  associated  instrumentali- 
ties of  capitalist  culture. 

The  politics  that  had  been  rife  in  the 
prisons  at  the  time  of  Attica  gave  way  to 
internal  red-blue  rivalries  among  both  La- 
tinos and  Blacks,  and  inter-racial  conflicts, 
often  systematically  promoted  and  ma- 
nipulated by  jailors  who  were  well  aware 
that  “if  they’re  fighting  each  other,  they’re 
not  fighting  us.”  With  such  an  approach, 
the  prison  system  became  the  focal  point 
for  a much-heightened  level  of  social  con- 
trol, especially  of  Black  and  Brown  men, 
who  were  increasingly  crowded  out  of  a 
shrinking  labor  market  as  entire  industries 
continued  to  be  dismantled,  exported  and 
made  obsolete. 

Outside,  anti-drug  propaganda  and 
legislative  scourgings  of  drug  and  gang 
defendants  suffused  the  public  sphere. 
The  Supreme  Court  did  its  part  with 
one  anti-prisoner  ruling  after  another — 
decisions  where  the  iron  law  that  power 
corrupts  and  absolute  power  corrupts 
absolutely  was  studiously  ignored.  The 
Court  granted  jailors  and  wardens  more 
and  more  arbitrary  power  and  discretion 
over  the  daily  lives  of  convicts,  shrinking 
further  and  further  the  process  of  any 
accountability  for,  or  recourse  from,  the 
many  perverse  ways  they  misused  that 
power.  Lower  courts  were  instructed  to 
defer  to  prison  officials  whenever  possible, 
while  barely  showing  even  the  slightest 
awareness  of  the  likelihood  that  the  power 
they  conferred  would  be  abused.  In  the 
midst  of  this  transition,  the  Control  Unit 
paradigm  continued  to  gain  strength. 

Possibly  the  first  control  unit  as  such 
was  established  in  what  was  then  the  fed- 
eral maximum  security  institution — the 
notion  of  “maxi-maxi,”  now  morphed  to 
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“supermax,”  was  just  coming  into  play — 
at  Marion  in  downstate  Illinois,  also  a 
substantially  “up  South”  region.  Prisons 
had  always  had  solitary  confinement  units 
for  punishing  rule  violators,  but  the  idea 
here  was  different;  namely,  that  certain 
prisoners  had  to  be  permanently  separated 
from  the  general  population  due  to  their 
supposed  influence  on  other  prisoners. 
At  Attica  before  the  rebellion,  prisoners 
overtly  involved  in  prison  and  political 
issues  or  organizing  were  just  beginning 
to  be  recognized,  and  grouped  together 
and  dealt  with  together. 

It  was  just  such  a grouping,  from 
a certain  tier,  “5th  Company,”  including 
Sam  Melville,  L.D.  Barkley  and  several 
others  killed  on  Sept.  13,  that  started  up 
with  the  guards  in  the  tunnel  when  they 
found  the  door  to  the  yard  locked,  which 
brought  on  the  Attica  riot.  At  Marion, 
authorities  decided  that  certain  prisoners 
associated  with  protest  on  the  inside  or 
political  causes  on  the  outside,  or  both — 
men  respected  by  other  prisoners — as 
well  as  some  whose  resistance  was  more 
directly  acted  out,  should  be  subjected  to 
programs  of  “behavior  modification”  in 
the  form  of  prolonged  isolation  with  basi- 
cally uncertain  terms  for  release,  whereby 
they  could  be  conditioned  to  submission. 
Which  is  to  say,  broken. 

The  idea  caught  on.  Predictably  the 
courts  accepted  this  practice,  determining 
that  as  long  as  a prisoner  was  let  out- 
of-doors  for  an  hour  or  so  each  day,  or 
maybe  every  other  day,  he  could  be  kept 
locked  up  alone  all  the  rest  of  the  time — 
or  at  least  until  he  was  deemed  by  officials 
to  have  satisfied  some  unknown  standard 


or  prescription  for  correct  conduct,  or 
had  served  a peremptory  minimum  term, 
perhaps  fixed  by  the  government  shrinks 
who  now  began  to  appear  in  profusion  to 
certify  the  supposed  need  for  this  new  seg- 
regation regimen.  All  the  officials  had  to 
say  was  that  confinement  in  such  Security 
Housing  Units  (SHUs)  was  not  intended 
as  punishment,  and  they  quickly  learned 
how  to  pronounce  whatever  formulaic 
justifications  and  rationales  the  courts 
said  they  needed  to  hear. 

Soon  isolation  units  were  being  estab- 
lished in  prisons  everywhere,  and  it  was 
not  long  before  they  were  being  specially 
constructed  in  new  prisons.  An  early  re- 
finement was  construction  of  isolation 
cells  that  had  their  own  adjacent  outdoor 
space,  to  eliminate  the  need  to  move  pris- 
oners outside  their  cells.  These  outdoor 
“dog  pens”  were  similarly  cramped  (the 
usual  cell  size  was  6x8  feet,  while  the  yards 
were  perhaps  6x10  feet)  with  nothing  but 
high,  blank  walls  and  a patch  of  sky,  which 
the  sun  or  moon  might  or  might  not  ever 
pass  over.  The  front  doors  of  the  cells 
were  solid,  maybe  with  a pattern  of  small 
holes  for  ventilation,  with  a meal  slot,  only 
openable  from  the  outside,  where  food  is 
shoved  in  on  a tray  and  where  prisoners 
have  to  back  up  and  stick  their  hands  out 
behind  them  through  the  opening  to  be 
cuffed  and  chained  before  they  can  come 
out  for  any  reason. 

Many  cells  were  painted  entirely 
white,  and  some  are  reputed  to  have 
rounded  angles  at  the  tops  of  the  walls, 
so  the  eyes  are  deprived  of  even  the  tiny 
stimulus  of  a ceiling  line.  A light  is  usu- 
ally kept  on  at  all  times.  In  the  SHU  at 


Pelican  Bay  State  Prison  in  California — an 
isolation  unit  inside  an  isolation  prison — 
prisoners  are  permitted  an  “appliance,”  a 
small-screen  TV  which  also  picks  up  (and 
is  sometimes  rigged  by  staff  to  not  pick 
up)  one  or  more  local  or  regional  radio 
stations.  Prisoners  also  have  a small  space 
for  property,  including  the  boxes  of  their 
transcripts  and  legal  materials  (if  they 
have  not  been  confiscated). 

Such  units  came  to  be  all  the  rage 
in  U.S.  “penology,”  especially  as  gangs 
and  supposed  gangs  began  to  proliferate 
during  the  1980s,  and  before  long  entire 
prisons  were  being  designed  and  built  for 
long-term  solitary  confinement,  typically 
located  as  far  as  possible  from  popula- 
tion centers  so  as  to  discourage  visitation 
and  promote  the  feeling  and  pressure  of 
isolation.  The  federal  government  built  a 
supermax  facility  in  the  Colorado  moun- 
tains, at  Florence;  Illinois  put  theirs  at 
Tamms,  all  the  way  at  the  other  end  of  the 
state  from  Chicago,  and  California  built 
one  as  far  away  from  Los  Angeles  as  pos- 
sible - about  780  miles  north,  at  Pelican 
Bay.  Again,  many  of  the  locations  chosen 
were  distinctively  “up  South.” 

And  if  you  build  it  you  have  to  keep 
it  full,  to  justify  the  trouble  and  expense. 
Thus  you  must  have  a steady  supply  of 
dangerous  characters  you  can  classify 
as  needing  segregation  from  others  in 
long-term  lockdown,  with  “the  worst  of 
the  worst”  being  the  ominous  description 
usually  used.  As  the  prison  population 
swelled  in  the  80s  and  90s,  and  red  vs.  blue 
gang  rivalries  developed  on  the  streets  and 
inside,  prison  officials  relied  on  supposed 
“validation”  of  gang  membership  as  the 
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criterion  for  assignment  to  SHUs.  And 
like  other  political  figures,  they  used  pro- 
paganda about  the  supposed  menace  of 
the  gangs,  and  the  difficulties  and  dangers 
of  dealing  with  them,  to  encourage  and 
maintain  public  indifference  to  what  pris- 
oners were  going  through  on  the  inside. 

SHU  isolation  obviously  falls  short 
of  the  vile  regimen  of  dogs,  nakedness, 
hoods  and  other  tactics  ordained  by  Bush, 
Cheney  and  Rumsfeld,  and  worked  up  by 
the  Army  and  the  CIA  at  Abu  Ghraib, 
Bagram  and  other  places  used  to  hold 
prisoners  taken  in  the  U.S.  wars  in  Iraq 
and  Afghanistan.  Nevertheless,  particu- 
larly in  light  of  the  manifest  intention  to 
degrade  and  break  those  subjected  to 
isolation,  and  the  institutional  as  well  as 
individual  disposition  to  de-humanize 
prisoners,  SHU  segregation  absolutely 
qualifies  as  torture  under  both  U.S.  and 
international  law. 

Particularly  with  respect  to  alleged 
gang  members  who  are  locked  down, 
there  is  the  added  feature  that  the  regimen 
of  enforced  isolation  and  sensory  depri- 
vation is  explicitly  designed  to  extract 
information  in  the  form  of  so-called  “de- 
briefing” of  information  about  the  gang 
and  other  gang  members,  which  brings 
that  practice  even  more  solidly  within 
the  legal  definition  of  torture.5  Indeed, 
in  California  and  other  places,  debriefing 
of  prisoners  considered  by  authorities  to 
be  gang  members  and  confined  in  SHUs 
on  that  basis  has  become  a burning  issue 
within  the  larger  issue  of  long-term  con- 
finement generally.  Debriefing — in  which 
prison  “intelligence”  officers  insist  that  a 
prisoner’s  betrayal  of  the  gang  and  gang 
members  be  so  abject  and  complete  that 
“they  will  never  accept  you  back” — marks 
a prisoner  for  violent  retribution  for  life, 
and  also  greatly  endangers  their  family 
on  the  outside. 

Most  prisoners  understand  that  regard- 
less of  the  promises  that  are  made,  sooner 
or  later  they  will  likely  be  left  unprotected 
or  again  placed  in  solitary.  Debriefing  is 
thus  not  a realistic  option — as  the  authori- 
ties well  know,  much  as  they  also  know  that 
after  years  in  the  SHU  there’s  nothing 
much  a prisoner  can  tell  them  about  gang 
activities  that  would  be  of  any  use — yet 
still  that  is  the  impossible  hoop  they  hold 
up  for  these  men  to  jump  through.  Some 
prisoners  have  been  confined  the  whole 
time  the  tormentarium  has  been  open,  20 
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years  and  even  longer.  No  wonder  there 
were  no  scruples  at  Abu  Ghraib. 

* * * 

Most  recently,  first  in  Georgia,  then  briefly 
in  Ohio  and  now  in  California  just  this 
summer,  prisoners  held  in  long-term  isola- 
tion units  were  driven  to  the  point  of  mass 
hunger  strikes.  Prisoners  in  the  SHU  at 
Pelican  Bay  were  able  to  organize  despite 
their  concerted  isolation.  The  Pelican  Bay 
hunger  strike  drew  unified  support  across 
racial  lines  on  the  inside,  a remarkable 
development  and  accomplishment  which 
apparently  helped  to  spread  the  message 
to  other  prisons  up  and  down  the  state. 

The  strike  was  planned  weeks  in 
advance  and  for  once  there  was  strong, 
effective  support  on  the  outside,  result- 
ing in  broad  coverage  in  the  mainstream 
press,  which  is  usually  oblivious  to  prison 
conditions.6  The  brothers  who  initiated  the 
hunger  strike  said  they  were  hoping  that 
maybe  three  or  four  hundred  prisoners  at 
Pelican  Bay  would  participate;  after  about 
two  weeks  more  than  six  thousand  prison- 
ers, in  at  least  12  institutions  statewide, 
had  refused  meals  in  support  of  the  strike 
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and  its  core  demands,  which  included  an 
end  to  the  SHU  debriefing  requirement.7 

After  three  weeks  an  assistant  com- 
missioner from  Sacramento  sat  down  at  a 
table  with  prisoner  representatives,  and  al- 
lowed them  to  hold  a conference  call  with 
a team  of  outside  negotiators  that  had 
formed  to  help  and  intercede  on  their  be- 
half. Some  token  concessions  were  made 
regarding  living  conditions,  along  with  a 
promise  that  the  need  for  and  possibility 
of  changes  in  the  SHU  system  would  be 
discussed  within  the  state  administration 
and  further  talks  would  be  held.  Believing 
they  had  made  real  progress,  especially 
in  gaining  public  attention  and  getting  a 
promised  hearing  on  SHU  conditions  and 
policies  in  the  state  legislature,  the  prison- 
ers agreed  to  accept  those  assurances  in 
good  faith  but  without  illusions,  to  see 
what  would  happen. 

The  four  hunger  strike  leaders  sent 
out  the  following  message: 

We’ll  see  soon  enough  where  the 
CDCR  is  really  coming  from.  More  im- 
portant is  the  fact  that  while  the  Strike 
is  over,  the  resistance  and  struggle  to  end 
our  subjection  to  human  rights  violations 
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Santiago  Santos 
Barry  J.  Schwartz 
Elarold  Thomas 
Rafael  Vasquez 
Melvin  Ware 
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Edward  Cunningham 
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Elmer  Hardie 
Herbert  Jones 
Richard  Lewis 
John  Monteleone 
William  Quinn 
Carl  Valone 
Elon  Werner 
Ronald  Werner 
Harrison  Whalen 


and  torture  in  the  SHU  is  just  beginning!! 
We’ve  drawn  the  line  on  this,  and  should 
the  CDCR  fail  to  carry  out  meaningful 
changes  in  a timely  fashion,  we  will  initiate 
a class  action  suit  and  additional  types  of 
peaceful  protest — we  will  not  stop  until  the 
CDCR  ends  illegal  policies  and  practices 
in  the  SHU. 

We’re  counting  on  all  of  our  outside 
supporters  to  continue  to  collectively  sup- 
port us,  and  carry  on  shining  a light  on 
our  resistance  in  here.  This  is  the  time  for 
change  in  these  prisons,  and  the  movement 
to  do  so  is  growing  across  the  land.  Without 
the  people’s  support  outside,  we  can  not  he 
successful!!  All  support,  no  matter  the  size 
and  content,  comes  together  as  a powerful 
force;  we’ve  already  brought  more  main- 
stream exposure  about  these  SHUs  than 
ever  before,  and  our  time  for  real  change  to 
this  system  is  now!!!  [emphasis  added] 

It  is  true  that,  in  keeping  with  the 
increasing  dog-eat-dog  reality  of  Ameri- 
can life  in  general,  street  gangs  in  many 
places  and  drug  dealers  everywhere  have 
disrupted  society  and  often  prey  on  their 
own  communities — which  is  endemic  in 
the  predictable  chaos  arising  from  the 
country’s  failure  to  learn  from  its  experi- 
ence that  prohibition  doesn’t  work.  But 
the  fact  is  that  a substantial  majority  of 
prisoners  are  jailed  for  non-violent  of- 
fenses, and  are  themselves  victims  of  a 
racist  system  that  denies  them  opportuni- 
ties for  education  and  any  real  chance  of 
obtaining  decent  jobs. 

Moreover,  most  prisoners  will  be  re- 
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leased  at  some  time,  despite  the  draconian 
sentences  heedlessly  inflicted  on  so  many 
of  them.  If  they  don’t  receive  education 
and  training  in  prison,  and  instead  are 
maltreated,  disrespected  and  left  hope- 
lessly idle  and  bored,  while  there  are  no 
jobs  available  upon  their  release,  the  cycle 
of  crime  and  incarceration  will  obviously 
continue  - as  it  has  to  enormous  societal 
cost  in  all  ways. 

Currently  almost  two-thirds  of  pris- 
oners who  get  out  commit  another  crime 
within  three  years  of  release.  In  California, 
huge  numbers  are  returned  to  prison  for 
the  most  minor,  non-criminal  infrac- 
tions of  parole  conditions  as  a matter  of 
policy,  decreed  by  the  state’s  punishment 
overlords.  Only  now,  as  a result  of  the  tax- 
debt -budget  crisis  fomented  in  the  political 
sphere — and  in  California  due  to  the  recent 
decision  by  the  U.S.  Supreme  Court  to  up- 
hold a lower  three-judge  court  order,  after 
many  years  of  litigation,  directing  the  state 
to  move  or  release  some  40,000  prisoners 
to  relieve  overcrowding — is  there  renewed 
impetus  to  look  seriously  at  who  is  sent  to 
prison,  why  and  on  what  terms,  and  what 
happens  to  them  upon  their  release. 

Despite  the  difficult  climate,  prisoners 
continue  to  organize  and  protest  inside; 


and  finally,  hopefully,  as  the  depredations 
of  the  wealthy  classes  on  society  as  a whole 
awaken  the  conscience  of  more  and  more 
people,  especially  youth,  there  has  been  a 
rejuvenation  of  support  groups  for  pris- 
oners on  the  outside.  The  recent  protests 
embodied  in  the  California  hunger  strike 
and  its  public  support,  following  earlier 
work  inside  and  outside  challenging  the 
gouging  of  prisoners  and  their  families  by 
phone  companies  in  cahoots  with  “correc- 
tions” officials,  are  examples  that  show  the 
spirit  of  resistance  is  still  alive. 

It  should  be  clear,  however,  that  a 
prison  reform  movement  based  on  the 
fiscal  needs  of  cash-strapped  governments 
will  not  bring  about  real  change.  Unless 
we  begin  to  deconstruct  the  whole  sys- 
tem that  denies  real  opportunity  to  such 
large  and  growing  numbers  of  people, 
and  transform  the  class-based  and  racist 
enforcement  structures  of  the  criminal 
justice  system,  prisons  will  continue  to  be 
used  as  warehouses  and  torment  centers 
for  those  who  are  expendable  in  the  larger 
political  economy  - especially  those  who 
act  out  their  resentment  or  resistance. 

Rather,  we  need  a movement  that 
demands  an  end  to  discrimination  and 
exploitation,  and  to  draconian  prison 
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sentences,  conditions  and  treatment, 
and  which  fights  for  equal  opportunity, 
education  and  decent  jobs.  Prisons  should 
be  reserved  for  only  the  truly  dangerous, 
always  with  the  goal  of  rehabilitation 
and  release,  and  with  adequate  resources 
provided  to  achieve  those  objectives  in 
positive  ways. 

We  would  do  well  to  hearken  back 
to  the  revolutionary  spirit  that  motivated 
the  Attica  rebellion  - a demand  for  justice 
led  by  those  who  are  oppressed.  But  we 
must  remember  as  well  the  message  from 
the  brothers  at  Pelican  Bay:  “Without 
the  people’s  support  outside,  we  cannot 
be  successful!”  As  Big  Black  said,  “Wake 
up,  because  nothing  comes  to  a sleeper 
but  a dream!”  FI 

Dennis  Cunningham,  Michael  Deutsch  and 
Elizabeth  Fink,  along  with  Joseph  Heath, 
were  staff  attorneys  at  Attica  Brothers 
Legal  Defense  in  Buffalo  throughout  the 
criminal  trial  phase,  which  ended  in  Febru- 
ary 1976.  They  continued  as  lawyers  for 
the  Attica  Brothers  in  a civil  suit  that  was 
filed  in  1974  and finally  ended  in  2001.  They 
wrote  this  article  exclusively  for  Prison 
Legal  News. 

Endnotes 

1 Michael  Smith  remains  a stalwart  witness 
for  and  friend  and  supporter  of  the  surviving  Attica 
Brothers,  four  decades  afterwards,  and  will  be  pres- 
ent in  New  York  City  to  join  in  the  40th  anniversary 
commemorations. 

2 The  famous  pathologist  Michael  Baden 
reviewed  the  autopsy  reports  and  testified  at  trial 
in  1991  that  Sam  Melville  and  L.D.  Barkley,  both 
wounded  in  the  lungs,  both  might  well  have  been 
saved  if  they  had  received  timely  medical  attention 
when  the  shooting  stopped. 

3 More  people  were  slaughtered  by  the  U.S. 
Army  at  (the  first)  Wounded  Knee,  for  example, 
in  1890,  and  at  Sand  Creek.  Idaho  in  1875;  and  as 
many  or  more  probably  also  died  in  the  race  riots 
at  Tulsa  in  1921. 

4 In  the  90s,  Bill  Clinton,  the  hustler  president, 
aiming  as  he  did  so  often  to  beat  the  reactionaries 
at  their  own  game,  promoted  and  then  signed  the 
so-called  Anti-terrorism  and  Effective  Death  Penalty 
Act  (AEDPA),  which  basically  shut  down  federal 
relief  from  wrongful  convictions  of  state  prisoners; 
he  also  signed  into  law  the  Prison  Litigation  Reform 
Act,  in  reality  a litigation  suppression  act  which  put 
huge,  malicious  and  legally  perverse  impediments  on 
civil  rights  lawsuits  filed  by  prisoners  and  lawyers 
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trying  to  represent  them. 

5  The  U.N.  Convention  Against  Torture 
states:  Part  I,  Article  1,1.  For  the  purposes  of  this 
Convention,  the  term  “torture"  means  any  act  by 
which  severe  pain  or  suffering,  whether  physical 
or  mental,  is  intentionally  inflicted  on  a person 
for  such  purposes  as  obtaining  from  him  or  a third 
person  information  or  a confession,  punishing  him 
for  an  act  he  or  a third  person  has  committed  or  is 
suspected  of  having  committed,  or  intimidating  or 
coercing  him  or  a third  person,  or  for  any  reason 
based  on  discrimination  of  any  kind,  when  such 
pain  or  suffering  is  inflicted  by  or  at  the  instiga- 
tion of  or  with  the  consent  or  acquiescence  of  a 
public  official  or  other  person  acting  in  an  official 
capacity.  It  does  not  include  pain  or  suffering  aris- 
ing only  from,  inherent  in  or  incidental  to  lawful 
sanctions.  * * * * 

Article  2,  1.  Each  State  Party  shall  take 
effective  legislative,  administrative,  judicial  or 
other  measures  to  prevent  acts  of  torture  in  any 
territory  under  its  jurisdiction.  2.  No  exceptional 
circumstances  whatsoever,  whether  a state  of  war 
or  a threat  of  war,  internal  political  instability  or 
any  other  public  emergency,  may  be  invoked  as  a 
justification  of  torture.  3.  An  order  from  a superior 
officer  or  a public  authority  may  not  be  invoked  as 
a justification  of  torture. 

U.S.  law,  Title  18,  Sec.  2340  of  the  U.S.  Code, 
is  more  restrictive,  requiring  infliction  or  threat  of 
pain,  or  forced  drugging  or  some  similar  extension 
beyond  simply  “any  act"  by  which  severe  mental 
pain  is  inflicted. 


6 Indeed  the  mighty  New  York  Times  covered 
the  hunger  strike,  belatedly  as  to  Pelican  Bay  but 
in  terms  that  were  admirably  straight  from  the 
shoulder,  considering  the  demand  that  long-term 
isolation  be  ended.  See:  “Cruel  Isolation,”  New 
York  Times  editorial,  August  1,  2011  (www.nytimes. 
com/20 1 1/08/02/opinion/cruel-isolation-of-prisoners. 
html?_r=2&emc=etal).  In  contrast,  the  supposedly 
liberal  San  Francisco  Chronicle  was  happy  to  banner- 
headline  the  propaganda  smear  of  the  authorities,  who 
claimed  the  always-handy-to-take-the-blame  gangs 
were  enforcing  the  strike.  The  paper  was  then  silent 
on  the  whole  affair  when  a peaceful  compromise  was 
reached,  obligating  CDCR  to  consider  real  changes 
and  negotiate  further  to  end  the  strike.  That’s  not 
news,  in  the  Chronicle's,  commanding  view,  meaning 
it  was  not  something  negative  about  the  supposed 
“worst  of  the  worst" — whom  California  prison  of- 
ficials hold  in  such  deep  torment  that  they  began  to 
starve  themselves  in  protest.  See:  “Gang  ties  alleged 
in  hunger  strike,”  San  Francisco  Chronicle,  Bay  Area 
section,  July  14,  201 1 . 

7 The  five  core  demands  were:  1)  End  group 
punishment  and  administrative  abuse;  2)  Abolish 
the  debriefing  policy  and  modify  active/inactive  gang 
status  criteria;  3)  Comply  with  the  U.S.  Commission 
on  Safety  and  Abuse  in  America’s  Prisons  2006  rec- 
ommendations regarding  an  end  to  long-term  solitary 
confinement;  4)  Provide  adequate  and  nutritional  food; 
and  5)  Expand  and  provide  constructive  programming 
and  privileges  for  prisoners  held  in  indefinite  SHU 
status.  See:  https://prisonerhungerstrikesolidarity. 
wordpress.com/the-prisoners-demands-2. 


Extra  Earned  Time  Sentence  Reductions 
Save  Oregon  $25  Million 


Early  prison  releases  saved  Oregon 
at  least  $25  million  in  2009,  accord- 
ing to  an  audit  report  by  the  Secretary 
of  State’s  office  released  in  December 
2010. 

On  November  1,  1989,  Oregon  re- 
placed its  indeterminate  parole  matrix 
sentencing  system  with  a determinate 
sentencing  guideline  system.  Like  similar 
shifts  across  the  U.S.,  this  was  part  of  a 
“tough-on-crime”  and  “truth-in-sentenc- 
ing” movement  that  required  prisoners  to 
serve  at  least  80%  of  their  sentences. 

Citing  a 2009  report  by  the  Pew 
Center  on  the  States,  the  Oregon  auditors 
noted  that  the  national  incarceration  rate 
jumped  from  207  prisoners  per  100,000 
residents  in  the  1980s  to  506  per  100,000 
residents  in  2007.  Between  1982  and  2007, 
prison  and  jail  populations  grew  274%, 
adding  about  1.6  million  prisoners.  Like- 
wise, state  prison  expenditures  topped 
an  estimated  $47  billion  nationwide  in 
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2008  - a 300%  increase  since  1988. 

Such  costs  are  driving  states  to  imple- 
ment or  increase  sentence  reduction 
programs,  the  auditors  found.  According 
to  a 2009  National  Conference  of  State 
Legislatures  report,  “at  least  31  states  had 
some  form  of  earned  time  policy,”  and  “in 

2009  alone,  19  pieces  of  legislation  ad- 
dressing earned  time  policies  were  enacted 
across  13  states,  many  of  which  expanded 
or  increased  the  amount  of  earned  time 
available  to  eligible  offenders.” 

Oregon  was  one  of  those  states.  Be- 
tween 1989  and  2009,  prisoners  who  were 
not  sentenced  under  a mandatory  sentenc- 
ing law  and  who  behaved  while  incarcerated 
were  eligible  for  up  to  a 20%  earned  time 
sentence  reduction. 

In  2009,  Oregon’s  budget  deficit 
compelled  state  lawmakers  to  increase  the 
maximum  earned  time  reduction  to  30% 
for  certain  offenses  committed  between 
July  1, 2009  and  July  1,  2013.  The  increase 
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in  earned  time  was  retroactively  applied 
to  already-sentenced  prisoners.  When  a 
prosecutor  or  victim  objected,  however, 
the  prisoner’s  extra  earned  time  eligibility 
was  determined  in  a court  proceeding,  and 
routinely  denied.  [See:  PLN,  Nov.  2010, 
p.  12;  Aug.  2009,  p.22]. 

As  a result  of  these  changes,  in 
2009  the  legislature  reduced  the  Oregon 
Department  of  Corrections’  (ODOC) 
budget  by  “$6  million  due  to  anticipated 
reductions  in  bed  need,”  according  to  the 
Secretary  of  State  audit  report. 

In  2010,  prosecutors  and  crime  vic- 
tims’ rights  groups  pressured  lawmakers  to 
suspend  the  extra  earned  time  reductions 
for  crimes  committed  between  February 
17, 2010  and  July  1, 2011.  The  number  of 
crimes  ineligible  for  the  additional  earned 
time  was  increased,  narrowing  the  pool 
of  eligible  prisoners  once  the  suspension 
expired  and  30%  earned  time  was  again 
made  available  for  crimes  committed  be- 
tween July  1,  2011  and  July  1,  2013. 

The  legislature  also  “directed  the 
Secretary  of  State  to  conduct  an  audit  of 
earned  time  to  evaluate  the  actual  and  po- 
tential impacts  of  the  program”;  to  assess 
ODOC’s  “compliance  with  statutes  and 
its  rules,  policies  and  procedures”;  and 
to  “analyze  best  practices  among  similar 
programs  in  other  jurisdictions.” 

“Using  the  [ODOC’s]  average  daily 
cost  per  inmate  for  the  2007  to  2009 
biennium  of  $77.78,”  the  audit  report 
estimated  that  “Oregon  saved  at  least  $25 
million  with  the  earned  time  program  for 
2009.”  However,  that  estimate  “does  not 
include  any  social,  victim,  or  law  enforce- 
ment costs  associated  with  any  new  crimes 


committed  by  inmates  during  the  time 
they  otherwise  would  have  been  in  prison 
had  they  not  been  awarded  earned  time,” 
the  auditors  noted.  Yet  no  such  crimes 
were  cited  in  the  report. 

The  $25  million  in  estimated  savings 
also  did  not  consider  “deferred  costs  due 
to  delays  in  transitional  services  and  ... 
supervision  had  these  inmates  been  kept 
in  prison  longer.” 

Of  the  3,706  offenders  released  in 
fiscal  year  2009,  79%  had  their  sentences 
reduced  an  average  of  82  days.  A ran- 
dom sampling  of  70  cases  found  that 
“collectively,  this  group  had  an  average 
incarceration  reduction  of  12%,  with  a 
median  reduction  of  17%.”  Those  prison- 
ers did  not  serve  a total  of  “about  7,813 
days  in  prison  due  to  earned  time  reduc- 
tions,” the  audit  report  found. 

Despite  observing  “some  areas  in 
which  practices  could  be  improved,”  in- 
cluding clarifying  earned  time  rules,  the 
auditors  reported  that  ODOC’s  “practices 
were  generally  consistent  with  the  earned 
time  statutes  and  rules.” 

The  audit  also  examined  earned  time 
and  incarceration  reduction  programs 
in  New  York,  Oklahoma,  Pennsylvania, 
Washington  and  the  federal  Bureau  of 
Prisons.  “However,  differences  in  sen- 
tence structure,  prison  populations,  and 
definitions  of  recidivism”  prevented  the 
auditors  “from  drawing  conclusions  re- 
garding best  practices.” 

Further,  the  audit  “reviewed  various 
studies  to  better  understand  the  relation- 
ship between  incarceration  reduction 
and  recidivism.”  Such  research  indicated 
“that  recidivism  is  no  worse  for  inmates 


receiving  a [sentence]  reduction.”  In  fact, 
studies  in  Washington  and  New  York 
found  “lower  recidivism  rates  for  offend- 
ers released  under  earned  time  policies.” 
However,  the  audit  report  did  not  “draw 
conclusions  about  the  impact  of  earned 
time  on  the  recidivism  of  inmates  released 
in  Oregon.” 

“Studies  of  the  relationship  between 
incarceration  and  crime  rates  also  appears 
to  be  mixed,”  the  auditors  noted.  The 
Oregon  Criminal  Justice  Commission 
(CJC)  and  Washington  State  Institute  of 
Public  Policy  “found  that  a 10%  increase 
in  incarceration  rates  would  lead  to  a 
2.6%  decrease  in  the  overall  crime  rate  in 
Oregon  and  a 3.3%  reduction  in  Washing- 
ton,” according  to  the  audit.  “CJC  noted 
that  this  would  require  an  additional  $73 
million  in  prison  spending  per  biennium 
in  Oregon.” 

“Cost-benefit  analyses  conducted  on 
earned  time  policies  seem  to  indicate  that 
such  policies  often  produce  more  overall 
benefits  than  costs,”  the  auditors  con- 
cluded. The  “CJC  found  that  each  dollar 
of  incarceration  costs  in  2005  resulted  in 
$1.03  in  benefits  in  Oregon,  significantly 
down  from  the  $3.31  in  benefits  for  each 
dollar  spent  in  1994.” 

Copies  of  the  report  are  available 
from  the  Oregon  Audits  Division,  255 
Capitol  Street  NE,  Suite  500,  Salem,  OR 
97310,  and  on  PLN’s  website.  FI 

Sources:  "Department  of  Corrections: 
Administration  of  Earned  Time,’'  Oregon 
Secretary  of  State,  Audit  Report  No.  2010- 
39  ( December 2010);  www.kval.com;  http:ll 
oregoncatalyst.com ; Associated  Press 
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The  modern  era  of  prison  reform  in 
the  United  States  was  ushered  in  40 
years  ago  this  month  in  a hail  of  blood 
and  gunfire  at  Attica  State  Prison  in  New 
York.  Afterwards  the  refrain  was  that 
every  prison  was  Attica  and  Attica  was 
every  prison.  Today  it  is  hard  to  believe 
that  former  California  governor  Ronald 
Reagan  would  usher  in  family  visits  for 
prisoners,  Jerry  Brown  on  his  first  go- 
around  as  governor  would  sign  into  law 
an  “Inmate  Bill  of  Rights,”  and  federal 
law  enforcement  grants  would  be  doled 
out  to  fund  prisoner  rights  litigation 
clinics. 

By  the  end  of  the  1980s,  43  state 
prison  systems  and  countless  county 
jails  were  under  federal  court  consent 
decrees,  injunctions  or  both  in  an 
attempt  to  bring  American  prison  con- 
ditions into  line  with  some  semblance 
of  humanity.  That  was  a time  when 
prisoners  were  experimented  on  for 
medical  purposes.  The  Arkansas  prison 
system  employed  27  civilian  employees 
while  the  “guards”  were  shotgun-toting 
prisoners  riding  herd  on  the  rest.  The 
prison  and  jail  population  was  also  a 
fraction  of  what  it  is  today. 

While  judicial  reform  played  an  in- 
tegral part  in  the  major  shifts  that  took 
place,  and  for  the  first  time  in  American 
history  the  judiciary  recognized  prisoners 
as  something  other  than  “slaves  of  the 
state,”  many  significant  reforms  occurred 
at  the  legislative  level  and  within  the  pris- 
ons themselves  as  prisoners  organized 
and  mobilized.  Forty  years  later  prisons 
are  like  the  rest  of  American  society  and 
have  seen  significant  rollbacks  on  every 
single  progressive  reform  enacted  in  the 


From  the  Editor 

by  Paul  Wright 

prior  five  decades,  and  for  much  the  same 
reasons. 

One  thing  that  changed  is  the  massive 
explosion  of  the  prison  and  jail  popula- 
tion from  less  than  300,000  prisoners  to 
more  than  2,300,000,  which  was  a direct 
response  to  uprisings  in  American  cities, 
largely  by  poor  Black  people.  Mass  incar- 
ceration has  been  a tremendous  success  for 
the  American  ruling  class  which,  despite  a 
widening  gap  between  the  rich  and  poor 
in  this  country  and  a worsening  standard 
of  living  for  80%  of  the  American  popula- 
tion, has  not  only  not  seen  any  resistance, 
but  has  not  experienced  any  significant 
urban  insurrections  since  the  1992  Rodney 
King  riots.  Which  is  an  enviable  track 
record  for  any  oligarchy. 

As  the  political  power  of  prisoner 
rights  advocates  has  waned,  litigation  has 
increasingly  come  to  be  the  primary  - and 
indeed  in  many  places,  the  sole  - vehicle, 
if  not  for  reform,  then  to  hold  back  the 
wildest  excesses  of  the  American  police 
state.  But  the  U.S.  federal  judiciary  has 
also  retreated  from  its  earlier  promises 
to  uphold  the  constitutional  rights  of  all 
Americans,  even  those  in  prison.  And 
all  too  often  prisoners,  like  many  non- 
prisoners, have  rights  but  no  remedies. 

An  interesting  perspective  on  the 
evolution  of  prisoner  rights  in  the  U.S. 
was  once  provided  by  my  friend  and 
former  PLN  columnist  John  Midgley, 
the  executive  director  of  Colombia  Legal 
Services  in  Seattle.  I asked  him  in  the  late 
1990s  if  he  thought  things  were  better  or 
worse  for  prisoners  post-Attica,  in  the 
PLRA,  AEDPA  era.  John  responded 
that  since  he  had  started  representing 
prisoners  in  the  early  70s  there  had  been 
many  significant  changes  for  the  better. 
“Whereas  today  the  prison  doctors  are 
incompetent  and  unlicensed,  in  1973 
there  were  no  prison  doctors.  Medical 
care  was  provided  by  prisoners  who  had 
been  Navy  corpsmen.  Today  there  are 
standards  that  are  ignored  and  violated, 
back  then  there  were  no  standards  of  any 
type.”  Such  is  progress. 

I think  it  is  always  relevant  to  note 
where  the  U.S.  stands  in  comparison  with 
other  countries.  China  banned  corporal 
punishment  of  prisoners  in  1954  by  leg- 
islation. A federal  judge  in  Tennessee  was 
the  last  to  ban  flogging  of  prisoners  in  the 
U.S.  in  1974.  Tellingly,  neither  the  federal 


government  nor  any  state  will  go  so  far  as 
to  enact  a statute  banning  torture  or  physi- 
cal abuse  of  prisoners.  And  the  U.S.  duly 
exempts  itself  from  the  U.N.  Convention 
Against  Torture. 

While  the  massacre  at  Attica  was 
the  bloodiest  day  on  U.S.  soil  since 
the  Civil  War  era  (it  would  later  be 
surpassed  by  the  1993  massacre  of  the 
Branch  Davidians  at  Waco),  it  is  also 
significant  in  that  it  was  the  last  time 
an  uprising  by  American  prisoners  was 
ruthlessly  suppressed  by  mass  killings. 
The  universal  and  worldwide  revulsion 
at  the  Attica  slaughter,  coming  at  a time 
when  the  nightly  newscasts  featured  the 
American  genocide  in  Southeast  Asia, 
brought  home  the  connection  between 
the  two  and  appeared  to  have  dampened 
enthusiasm  for  similar  incidents  later 
on.  Notably,  the  uprisings  by  prisoners 
in  Santa  Fe,  New  Mexico  in  1980  and 
Lucasville,  Ohio  in  1993  were  eventu- 
ally resolved  without  a storming  of  the 
prisons.  But  unlike  the  amnesty  at  Attica 
and  Santa  Fe,  dozens  of  prisoners  were 
convicted  and  five  sentenced  to  death  for 
their  roles  in  the  Lucasville  uprising. 

American  prison  and  jail  conditions 
continue  to  worsen  by  almost  every  mea- 
surable means.  In  1971  it  was  said  that 
“Attica  means  fight  back!”  For  the  past 
twenty  years,  however,  it  has  stood  for 
“rollback”  as  the  modest  gains  made  by 
prisoners  have  been  steadily  eviscerated. 
In  the  1970s,  dozens  of  independent 
prisoner  rights  publications  consistently 
reported  on  prison  news  and  struggle  and 
gave  prisoners  a voice.  Today  it  is  only 
Prison  Legal  News.  For  the  past  21  years, 
we  have  reported  on  the  growth  of  the 
American  gulag  coupled  with  the  shrink- 
ing rights  of  its  captive  population. 

The  40th  anniversary  of  Attica  should 
give  us  pause  to  reflect  on  where  we  have 
been,  where  we  are  and  where  we  are 
headed.  We  can  also  ask  why  other  in- 
dustrialized capitalist  countries  don’t  have 
modern  prison  massacres  of  their  own  to 
commemorate  and  remember. 

If  you  can  make  a donation  to  sup- 
port Prison  Legal  News  and  the  Human 
Rights  Defense  Center  and  the  work  we 
do,  please  do  so.  We  will  soon  be  sending 
out  our  annual  fundraiser  letter  but  you 
don’t  have  to  wait. 

Enjoy  this  issue  of  PLN. 
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800,000  Ex-Offenders  Regain  Voting  Rights  - 
5.3  Million  More  to  Go 


Since  1997,  an  estimated  800,000  former 
offenders  have  regained  their  voting 
rights  as  23  states  eased  or  eliminated 
felony  disenfranchisement  statutes  and 
policies,  according  to  a recent  report  by 
The  Sentencing  Project.  Still,  only  seven 
states  - Texas,  Florida,  Iowa,  New  Mexi- 
co, Maryland,  Nebraska  and  Connecticut 
- accounted  for  773,000,  or  96.6%,  of 
those  re-enfranchised  voters.  See  related 
articles  in  this  issue  of  PLN  concerning 
recent  changes  in  Florida’s  disenfranchise- 
ment rules  and  a Sixth  Circuit  ruling  in  a 
Tennessee  voting  rights  case. 

“Public  opinion  surveys  report  that  8 in 
10  Americans  support  voting  rights  for  per- 
sons who  have  completed  their  sentence  and 
nearly  two-thuds  support  voting  rights  for 
persons  on  probation  or  parole,”  the  report 
found.  Such  public  support  has  resulted  in 
legislative  reforms  across  the  nation,  includ- 
ing nine  states  that  repealed  or  amended 
lifetime  disenfranchisement  laws;  three  states 
that  expanded  voting  rights  to  persons  on 
parole  or  probation;  eight  states  that  eased 
the  process  for  people  seeking  to  have  their 
voting  rights  restored;  and  three  states  that 
improved  data  and  information  sharing. 

Litigation  efforts  related  to  restoration 
of  voting  rights  have  had  mixed  results.  In 
January  2010,  the  Ninth  Circuit  Court  of 
Appeals  held  that  Washington’s  felony  dis- 
enfranchisement policies  violate  Section  2 
of  the  Voting  Rights  Act  ( VRA).  The  panel 
opinion  found  “compelling  evidence”  of 
racial  and  ethnic  bias  in  Washington’s  crimi- 
nal justice  system  resulting  from  the  state’s 
disenfranchisement  law.  See:  Farrakhan  v. 
Gregoire,  590  F.3d  989  (9th  Cir.  2010). 

On  October  7,  2010,  however,  that 
decision  was  reversed  by  the  appellate 


court  sitting  en  banc.  “Because  plaintiffs 
presented  no  evidence  of  intentional 
discrimination  in  the  operation  of  Wash- 
ington’s criminal  justice  system,  and  argue 
no  other  theory  under  which  a Section  2 
challenge  might  be  sustained,”  the  Ninth 
Circuit  concluded  “that  they  didn’t  meet 
their  burden  of  showing  a violation  of 
the  VRA.  Accordingly,  the  district  court 
didn’t  err  when  it  granted  summary 
judgment  against  them.”  See:  Farrakhan 
v.  Gregoire , 623  F.3d  990  (9th  Cir.  2010) 
[PLN,  May  2011,  p.  8], 

Prisoners  in  Massachusetts  chal- 
lenged a 10-year-old  state  constitutional 
amendment  that  stripped  them  of  the 
right  to  vote  while  incarcerated.  The 
First  Circuit  held  that  Congress  did  not 
intend  the  Voting  Rights  Act  to  apply  to 
prisoners.  See:  Simmons  v.  Galvin,  575 
F.3d  24  (1st  Cir.  2009).  The  plaintiffs  filed 
a petition  for  writ  of  certiorari  with  the 
U.S.  Supreme  Court,  but  the  Court  denied 
review  on  October  18,  2010. 

Under  South  Dakota  law,  felons 
sentenced  to  prison  are  automatically 
removed  from  voter  registration  lists.  In 
practice,  however,  state  officials  also  re- 
moved felons  who  were  sentenced  to  only 
probation.  The  American  Civil  Liberties 
Union  (ACLU)  challenged  that  practice 
in  federal  court  and  the  state  settled,  ac- 
cording to  The  Sentencing  Project  report. 
The  settlement  established  new  proce- 
dures, required  the  Secretary  of  State  to 
train  county  auditors  and  poll  workers 
to  protect  the  voting  rights  of  felons  not 
sentenced  to  prison,  and  recommended 
that  the  South  Dakota  Election  Board 
propose  policy  reforms. 

Despite  these  developments,  The 


Sentencing  Project  reported  that  an 
estimated  5.3  million  disenfranchised 
Americans  were  ineligible  to  vote  in  the 
November  2010  midterm  elections.  That 
included  “nearly  4 million  who  reside  in 
the  35  states  that  still  prohibit  some  com- 
bination of  persons  on  probation,  parole 
and/or  people  who  have  completed  their 
sentences  from  voting.” 

Racial  disparity  in  the  impact  of 
disenfranchisement  laws  continues  to  be 
a significant  problem  across  the  nation, 
as  evidenced  by  the  following  list  of  the 
ten  worst  states: 


DISENFRANCHISED  VOTERS  (2004) 


State 

All  voters 

African  Americans 

Iowa 

5.39% 

33.98% 

Kentucky 

5.97% 

23.70% 

Nebraska 

4.77% 

22.70% 

Wyoming 

5.31% 

20.03% 

Virginia 

6.76% 

19.76% 

Delaware 

7.54% 

19.63% 

Rhode  Island 

2.50% 

18.86% 

Florida 

9.01% 

18.82% 

Washington 

3.61% 

17.22% 

Alabama 

7.37% 

15.30% 

This  troubling  trend  has  resulted  “in 
one  of  every  eight  adult  black  males  being 
ineligible  to  vote”  in  the  United  States,  ac- 
cording to  The  Sentencing  Project. 

Copies  of  the  report  - written  by  the 
Sentencing  Project’s  State  Advocacy  Co- 
ordinator, Nicole  D.  Porter  - are  available 
from  The  Sentencing  Project,  1705  DeSales 
Street  NW,  8th  Floor,  Washington,  DC 
20036,  www.sentencingproject.org.  P 

Source:  “Expanding  the  Vote:  State  Felony 
Disenfranchisement  Reform,  1997-2010,’’ 
The  Sentencing  Project  ( October  2010) 
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Female  Prisoners  Removed  from  CCA  Facility  in  Kentucky 


Five  years  of  staff-on-prisoner  sexual 
abuse,  inadequate  medical  care,  se- 
curity lapses  and  other  problems  finally 
forced  Kentucky  and  Hawaiian  officials  to 
remove  about  600  female  prisoners  from 
a privately-operated  prison. 

Corrections  Corporation  of  America 
(CCA),  the  nation’s  largest  private-prison 
company,  runs  the  Otter  Creek  Correc- 
tional Center  (OCCC)  in  Wheelwright, 
Kentucky.  The  facility  was  a medium-se- 
curity men’s  prison  until  Indiana  removed 
its  male  prisoners  in  2005  following  a riot 
several  years  earlier. 

When  CCA  threatened  to  close 
OCCC  in  the  fall  of  2005,  which  would 
have  resulted  in  the  loss  of  local  jobs,  the 
Kentucky  Department  of  Corrections 
(KDOC)  sent  400  female  prisoners  to  the 
facility.  More  than  160  female  prisoners 
from  Hawaii  soon  joined  them. 

Inadequate  Medical  Care, 
Deaths,  Resignations 

Problems  at  OCCC  began  almost 
immediately.  OCCC  prisoners  regularly 
complained  about  inadequate  medical 
care,  including  denial  of  access  to  treat- 
ment and  medication  shortages.  Also,  the 
number  of  grievances  filed  at  OCCC  was 
almost  twice  as  high  as  at  the  state-run 
Kentucky  Correctional  Institution  for 
Women,  and  the  CCA  prison  had  a higher 
number  of  staff  vacancies. 

The  Community  Alliance  on  Pris- 
ons, a Hawaii-based  organization  that 
advocates  for  prisoners  and  their  families, 
reported  receiving  numerous  complaints 
from  OCCC  prisoners  regarding  inad- 
equate medical  care,  including  delays  in 
medical  treatment. 

OCCC  prisoner  Sarah  Ah  Mau,  43, 
died  in  December  2005  after  she  was 
reportedly  threatened  with  lockdown  if 
“she  continued  to  ask  for  medical  help 
for  severe  stomach  pains.”  CCA  failed  to 
promptly  notify  Hawaiian  prison  officials 
of  Ah  Mau’s  death. 

According  to  a subsequent  lawsuit 
filed  by  her  family,  although  Ah  Mau  had 
submitted  a grievance  complaining  about 
poor  medical  care,  CCA  officials  “ignored 
her,  insisted  she  was  faking  and  threatened 
to  put  her  in  segregation  if  she  continued 
to  complain.”  The  case  settled  in  Novem- 
ber 2008  under  undisclosed  terms.  See:  Ah 
Mau  v.  State  of  Hawaii,  U.S.D.C.  (E.D. 
Ky.),  Case  No.  7:08-cv-001 33-ART. 

Another  Hawaiian  prisoner  who 
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became  ill  while  confined  at  OCCC  told 
her  family  that  her  pleas  for  medical  at- 
tention were  ignored.  After  she  died,  CCA 
claimed  that  her  medical  care  had  been 
“appropriate  and  provided  promptly,  in 
a quality  manner.” 

OCCC  prisoner  Beverly  Murphy 
suffered  severe  physical  and  emotional 
illnesses.  In  June  2008,  CCA  staff  al- 
lowed Murphy  to  refuse  her  diabetes 
medication,  resulting  in  her  death.  A state 
investigation  found  a “significant  lack  of 
communication”  between  security  staff 
and  mental  health  and  medical  profes- 
sionals at  OCCC.  Numerous  deficiencies 
in  Murphy’s  treatment  were  also  noted,  in- 
cluding inconsistent  diabetic  monitoring. 
KDOC  fined  CCA  $5,000  for  breaching  a 
contractual  obligation  by  failing  to  timely 
report  Murphy’s  death,  but  no  sanctions 
were  imposed  for  the  inadequate  care  she 
received. 

Prisoners’  complaints  about  medical 
care  at  OCCC  were  corroborated  by  for- 
mer staff  members,  including  Dr.  Mark 
Hovee,  who  was  a clinical  psychologist  at 
the  facility  for  six  years.  Before  resigning 
in  2007,  Hovee  gave  a series  of  interviews 
in  which  he  said  he  repeatedly  complained 
to  coworkers,  OCCC  Warden  Joyce 
Arnold,  and  KDOC  and  CCA  officials 
about  insufficient  medical  and  mental 
health  treatment,  but  his  concerns  were 
ignored. 

Dr.  Hovee  testified  in  a sworn  de- 
position that  prisoners  were  routinely 
segregated  without  regard  to  their  emo- 
tional problems  and  without  consultation 
with  mental  health  staff.  He  also  noted  a 
lack  of  staff  training  in  regard  to  pris- 
oner mental  health  issues,  and  routine 
verbal  abuse  of  prisoners  by  guards. 
Hovee  reported  that  prison  officials  de- 
nied him  access  to  OCCC  dormitories 
where  prisoners  routinely  complained 
of  mistreatment.  He  received  “a  stack” 
of  requests  from  emotionally  disturbed 
prisoners  - including  those  having  “panic 
attacks”  - for  a transfer  from  the  open 
dormitories  to  individual  cells.  However, 
CCA  staff  ignored  his  recommendations 
to  move  those  prisoners. 

“Things  were  going  on  [at  OCCC] 
that  were  tearing  down  inmates  psycho- 
logically, as  opposed  to  building  them  up,” 
Dr.  Hovee  stated. 

OCCC  physician  James  Hurm  “quit 
the  facility  because  he  was  so  aggravated 
and  frustrated  that  this  situation  was  never 
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being  dealt  with,”  according  to  Hovee. 
Similarly,  a University  of  Kentucky  (UK) 
medical  team  began  working  at  OCCC  in 
2005,  but  left  about  18  months  later  when 
CCA  ignored  or  refused  to  comply  with 
their  requests  to  improve  prisoner  medical 
care.  The  UK  team  quit  “because  the  re- 
lationship between  them  and  Otter  Creek 
administration  was  so  poor,”  claimed  Dr. 
Hovee.  A December  2008  state  monitor 
report  found  that  OCCC  had  “run  out  of 
some  medications”  for  prisoners,  includ- 
ing “critical  meds.” 

CCA  has  dismissed  claims  of  inad- 
equate medical  care  as  a “myth,”  declaring 
on  its  website  that  the  company  offers 
“high-quality  medical  treatment.”  KDOC 
Director  of  Communications  Lisa  Lamb 
refused  to  respond  to  Hovee’s  concerns. 
“We  consider  this  matter  closed,”  she 
said.  CCA  spokesman  Steve  Owen  also 
declined  to  comment. 

Staff  Suicide  in  the  Warden’s  Office 

Apparently  employee  dissatisfaction 
was  common  during  the  tenure  of  OCCC 
Warden  Joyce  Arnold,  with  some  staff 
members  describing  her  management  style 
as  “abrasive.”  The  family  of  43-year-old 
OCCC  secretary  Carla  J.  Meade  would 
likely  use  harsher  words. 

Meade  was  hospitalized  on  January 
15,  2008  for  possible  heart  problems  and 
diabetes-related  complications.  Hospital 
records  suggest  that  she  was  in  “some 
distress”  and  had  not  taken  prescribed 
medications  because  she  could  not  afford 
them. 

After  Meade  entered  the  hospital. 
Warden  Arnold  transferred  her  to  a less 
favorable  job  position  for  disciplinary 
reasons.  Arnold  ordered  former  OCCC 
Assistant  Warden  Jeff  Little  to  notify 
Meade  of  the  transfer  while  she  was  hos- 
pitalized. 

Little  later  testified  that  he  protested, 
arguing  that  it  “should  wait  until  she  got 
out  of  the  hospital.”  Warden  Arnold, 
however,  “was  adamant  that  it  had  to  be 
done  that  day,”  claimed  Little.  He  admit- 
ted that  when  he  delivered  the  letter  to 
Meade  she  wept  and  asked  why  she  was 
being  demoted. 

Meade  was  “found  to  have  a very 
bad  anxiety  problem  during  her  hospital 
stay,”  according  to  medical  records.  “Also 
she  got  a letter  from  her  job  that  she  had 
a demotion  because  of  continuous  illness 
over  the  last  few  months,  so  the  patient 
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seems  to  be  very  emotionally  upset  and 
anxious.” 

When  Meade  was  discharged  from 
the  hospital  three  days  later,  she  was  “not 
much  better.”  She  then  attended  a January 
22, 2008  meeting  with  Arnold  concerning 
her  demotion.  At  what  was  most  definitely 
the  end  of  the  meeting,  Meade  announced 
that  she  was  quitting,  threw  her  CCA 
identification  card  and  keys  on  Arnold’s 
desk,  pulled  out  a .22  caliber  pistol  and 
shot  herself  in  the  chest,  dying  almost 
immediately. 

It  was  later  discovered  that  she  had 
sent  herself  an  e-mail  reminder  for  Janu- 
ary 22, 2008,  which  stated,  “Carla  is  dead. 
Carla  is  dead.” 

State  investigators  found  that  the  in- 
cident was  a “critical  breach  of  security.” 
Yet  they  had  no  explanation  for  how 
Meade  managed  to  smuggle  a loaded 
handgun  into  the  prison. 

Meade’s  family  sued  Arnold  and 
CCA,  alleging  they  had  caused  her  suicide 
through  “outrageous”  conduct,  includ- 
ing demoting  her  due  to  her  medical 
problems. 

The  suit  was  dismissed  in  July  2009 
because  the  court  found  that  informing 
Meade  of  her  demotion  while  she  was 
hospitalized  “was  inconsiderate  at  best.” 
While  that  action  “perhaps  shows  a lack 
of  concern  by  Arnold  for  Ms.  Meade’s 
emotions,”  and  “was  perhaps  reckless, 
wanton  or  negligent,”  the  district  court 
concluded  that  it  did  not  establish  that 
CCA  or  Arnold  had  a “deliberate  in- 
tention” to  harm  Meade.  See:  Meade  v. 
Arnold,  U.S.D.C.  (E.D.  Ky.),  Case  No. 
7 :08-cv-00084-ART-EBA. 

Arnold,  who  was  later  transferred 
to  CCA’s  Gadsden  Correctional  Facility 
in  Florida,  claimed  that  she  “had  a sup- 
portive and  encouraging  relationship  with 
Carla  Meade.”  CCA  spokesman  Steve 
Owen  called  Meade’s  death  a “tragedy” 
but  declined  to  comment  further. 


Rampant  Staff  Sexual  Abuse 
Forces  States  to  Act 

In  April  2006,  OCCC  guard  Eldon 
Tackett  was  charged  with  sexual  abuse 
for  giving  food  and  candy  to  a prisoner  in 
exchange  for  oral  sex.  Another  report  of 
sexual  abuse  in  October  2007,  involving 
a Hawaiian  prisoner,  resulted  in  a CCA 
employee’s  termination  and  arrest  for  a 
misdemeanor  sex  offense.  However,  those 
were  far  from  isolated  incidents.  There 
were  four  reports  of  staff  sexual  abuse  at 
OCCC  in  2007,  and  in  July  2009  KDOC 
and  Hawaiian  officials  investigated  allega- 
tions that  CCA  employees  had  sexually 
abused  19  female  prisoners. 

The  following  month,  nine  Kentucky 
state  representatives  called  for  Governor 
Steve  Beshear  to  terminate  the  state’s  con- 
tract with  CCA  due  to  pervasive  sexual 
abuse  of  prisoners  at  OCCC.  Beshear 
declined,  and  spokesman  Jay  Blanton 
claimed  the  state  had  nowhere  to  move 
the  425  female  prisoners  then  housed  at 
the  CCA  facility. 

A September  2009  investigative  re- 
port by  the  KDOC  revealed  that  CCA 
officials  had  failed  to  report  1 1 incidents 
involving  possible  sexual  misconduct  to 
state  officials.  In  four  of  those  incidents 
there  was  “sufficient  evidence  to  warrant 
a PREA  [Prison  Rape  Elimination  Act] 
investigation...,”  and  the  accused  CCA 
staff  members  in  those  cases  were  ter- 
minated. Criminal  charges  were  brought 
against  at  least  six  OCCC  employees, 
including  the  facility’s  chaplain.  Hawaii 
declined  to  renew  its  contract  with  CCA 
and  all  165  Hawaiian  prisoners  remain- 
ing at  OCCC  were  removed  as  of  the 
end  of  September  2009.  [See:  PLN,  Oct. 
2009,  p.40]. 

To  their  credit,  KDOC  officials  de- 
nied CCA  a 2009  rate  increase  request 
due  to  the  allegations  of  sexual  abuse 
by  guards,  prisoner  fights,  improper  re- 


porting of  prisoner  deaths,  substandard 
hygiene  and  other  problems.  OCCC  “has 
not  performed  to  a level  that  warrants 
a rate  increase,”  KDOC  Commissioner 
LaDonna  H.  Thompson  wrote  in  a letter 
to  CCA. 

When  additional  details  about  the 
sexual  abuse  allegations  at  OCCC  surfaced 
in  January  2010,  Governor  Beshear  an- 
nounced that  KDOC  would  transfer  its 
female  prisoners  to  the  state-run  Western 
Kentucky  Correctional  Complex.  In 
return,  nearly  700  male  KDOC  prison- 
ers would  be  moved  to  OCCC.  The  last 
female  prisoners  left  the  CCA-run  facility 
in  June  2010. 

A number  of  lawsuits  were  filed 
against  CCA  in  the  wake  of  the  sex  abuse 
scandal,  including  a complaint  filed  in 
U.S.  District  Court  on  January  5,  2011 
by  Funda  Hammonds,  a German  citizen 
who  was  held  at  OCCC.  Hammonds 
claimed  that  she  was  sexually  assaulted 
by  Dwight  Crowell,  an  internal  affairs 
officer  at  the  CCA  prison,  and  that  she 
engaged  in  sex  acts  in  exchange  for  being 
allowed  to  call  her  mother,  who  was  sick. 
Crowell  allegedly  threatened  to  hurt  her 
chances  at  parole  and  have  her  deported 
if  she  reported  the  abuse.  See:  Hammonds 
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CCA  Prison  Problems  (cont.) 

v.  CCA,  U.S.D.C.  (W.D.  Ky.),  Case  No. 
3:ll-cv-00008-JGH. 

At  least  four  other  lawsuits  were 
filed  by  OCCC  prisoners  alleging  sexual 
abuse  by  CCA  staff.  In  one  of  those  cases, 
CCA  filed  a motion  to  dismiss  because 
the  plaintiff,  Alisha  Brewer,  who  said  she 
was  threatened  and  raped  by  CCA  guard 
Kevin  Younce,  did  not  file  an  institutional 
grievance  concerning  the  abuse  and  thus 
did  not  exhaust  her  administrative  rem- 
edies under  the  Prison  Litigation  Reform 
Act.  See:  Brewer  v.  CCA,  U.S.D.C.  (E.D. 
Ky.),  Case  No.  7:09-cv-00089-KKC. 

Lax  Oversight  and 
Enforcement  Efforts 

Kentucky  law  requires  a full-time 
state  employee  to  monitor  conditions  at 
private  prisons  that  house  state  prisoners. 
Experts  in  corrections  policy  and  man- 
agement explain  that  full-time,  on-site 
monitors  are  necessary  to  quickly  identify 
serious  violations  so  state  officials  can  take 
remedial  action. 

“That’s  what  they’re  there  for,  to 
uncover  the  stuff  that’s  really  bad,”  said 
Gerald  Gaes,  a former  research  director 
for  the  federal  Bureau  of  Prisons. 

Since  2005,  however,  the  pres- 
ence of  state  monitors  at  OCCC  has 
been  sporadic  at  best.  As  a result  the 
monitors  failed  to  respond  to  egregious 
violations.  For  example,  of  the  19  pris- 
oner claims  of  sexual  abuse  at  OCCC 
investigated  by  Kentucky  and  Hawaiian 
officials,  only  a single  incident  was  cited 
by  monitors. 

In  2008,  OCCC  had  no  monitor  for 
nearly  three  months  after  the  assigned 
monitor  was  placed  on  administrative 
leave  for  five  weeks  and  then  suspended 
for  another  six  weeks  due  to  unspecified 
misconduct. 

In  May  2009,  the  assigned  monitor 
was  fired  during  her  probationary  period 
for  work  performance  issues,  including 
failing  to  file  a report  in  April.  She  was 
not  replaced  for  nearly  three  months.  At 
other  times,  gaps  in  monitoring  ranged 
from  four  to  ten  weeks. 

Even  when  monitors  were  present 
at  the  facility,  chronically  unacceptable 
conditions  were  frequently  ignored;  staff 
complaints  were  ignored,  too.  “Neither 
prison  officials  nor  the  Kentucky  De- 
partment of  Corrections  ever  showed  an 
interest  in  talking  to  mental  health”  staff, 
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said  Dr.  Hovee,  who  often  did  not  know 
who  the  monitor  was  at  OCCC. 

The  state  monitors  are  authorized 
to  enforce  contractual  compliance  by 
imposing  monetary  sanctions  if  they  find 
violations,  such  as  substandard  medical 
care.  Yet  other  than  the  single  $5,000  fine 
imposed  on  CCA  for  failing  to  timely 
report  the  death  of  Beverly  Murphy,  no 
monetary  sanctions  were  levied  for  other 
violations  at  OCCC. 

In  contrast,  in  June  2010  the  Idaho 
Department  of  Correction  fined  CCA 
more  than  $68,200  for  violating  a contrac- 
tual obligation  that  the  company  employ 
qualified  drug  and  alcohol  counselors  at 
the  state-owned,  CCA-run  Idaho  Cor- 
rectional Center. 

“If  they  don’t  enforce  the  require- 
ment, what’s  the  point?”  asked  Michele 
Deitch,  an  attorney  who  teaches  criminal 
and  juvenile  justice  policy  at  the  Uni- 
versity of  Texas.  KDOC  Commissioner 
LaDonna  Thompson,  however,  claimed 
the  problems  at  OCCC  “had  not  reached 
a level  that  we  felt  like  it  should  result  in 
a fine.”  If  inadequate  medical  care  result- 
ing in  a prisoner’s  death,  pervasive  sexual 
abuse  by  staff  and  “a  critical  breach  of 
security”  do  not  warrant  a fine,  one  must 
wonder  what  does. 

Given  “all  the  things  that  have  hap- 
pened” at  OCCC,  University  of  Kentucky 
law  professor  Robert  Lawson  said  the 
KDOC  had  failed  to  provide  adequate 
oversight.  “Will  [state  officials]  take  the 
actions  they  need  to  do?”  he  asked.  “I’m 
not  sure  that  they  will.” 

Lawson  is  not  alone  in  his  beliefs.  “I 
would  say  they  weren’t  doing  their  job,” 
stated  Kentucky  state  Representative 
Brent  Yonts,  who  is  a member  of  the 
House  committee  that  oversees  the  state’s 
corrections  budget. 

“We  went  back  and  reviewed  the 
entire  situation,  and  we  did  see  some 
gaps,”  Thompson  admitted.  The  state  is 
“trying  to  work  with  [CCA]  to  try  to  get 
[problems]  resolved,”  she  said. 

Thompson  and  Justice  & Public 
Safety  Cabinet  Secretary  J.  Michael 
Brown  described  the  state’s  relationship 
with  CCA  as  a “partnership”  that  requires 
collaboration  and  persuasion.  Others  dis- 
agree, suggesting  that  part  of  the  problem 
stems  from  a fundamental  misunder- 
standing of  the  nature  of  the  relationship 
between  the  private  prison  company  and 
the  KDOC.  “It’s  not  a marriage,”  noted 
Rep.  Yonts.  “We’re  in  a supervisory  role, 
not  a partnership.” 
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Few  Alternatives,  or 
Cost-Savings,  Exist 

Kentucky  has  a prison  population 
of  approximately  20,200  prisoners,  which 
has  been  growing  steadily  despite  a slight 
decrease  in  2009,  and  the  KDOC’s  annual 
budget  is  nearing  $500  million.  Most  of 
the  state’s  prisons  and  jails  are  operating 
at  or  above  capacity. 

Proposed  sentencing  reform  mea- 
sures have  in  the  past  been  given  little 
consideration  because  lawmakers  fear 
appearing  “soft  on  crime.”  That  changed 
in  August  2010,  when  the  state  formed 
a Task  Force  on  the  Penal  Code  and 
Controlled  Substances  Act  to  study 
sentencing  reform.  And  on  March  3, 
2011,  Governor  Beshear  signed  into  law 
a bill  that  will  channel  more  nonviolent 
drug  offenders  into  treatment  programs, 
which  is  expected  to  reduce  the  prison 
population. 

Until  that  occurs,  though,  KDOC 
officials  “do  not  have  very  many  really 
good  options”  for  removing  state  prison- 
ers from  OCCC,  said  Brown.  Yet  even  in 
the  face  of  overwhelming  evidence  to  the 
contrary,  Brown  declared  that  “does  not 
at  all  mean  that  CCA  is  going  to  get  in  a 
situation  where  it  abuses  its  side  of  the 
partnership  with  us.” 

Cost  is  also  a factor.  The  Kentucky 
Chamber  of  Commerce  claims  that  on 
average  it  is  nearly  $2,500  less  expensive, 
annually,  to  house  a state  prisoner  at  a 
CCA  prison  than  in  one  of  Kentucky’s  13 
public  prisons.  That  comparison  does  not 
involve  an  apples-to-apples  look  at  the  ac- 
tual costs  of  private  versus  public  prisons, 
however,  such  as  the  fact  that  private  pris- 
ons tend  to  house  lower  security  prisoners 
without  serious  medical  problems,  who 
are  less  expensive  to  incarcerate. 

Indeed,  a recent  Kentucky  Legisla- 
tive Research  Commission  (LRC)  report 
echoed  a vast  body  of  research  that  ques- 
tions private  prison  cost  savings.  The  LRC 
found  it  was  not  possible  to  accurately 
compare  private  and  public  prisons.  It 
is  “very  difficult”  due  to  the  many  fac- 
tors affecting  prison  cost,  agreed  KDOC 
spokeswoman  Lisa  Lamb,  who  admitted 
that  “private  prisons  are  not  less  expensive 
than  all  of  our  institutions”  despite  a state 
law  that  requires  a 10  percent  savings  at 
privately-run  prisons. 

“The  evidence  on  potential  cost 
savings  is  too  weak  and  too  question- 
able to  warrant  so  radical  and  risky  an 
experiment,”  concluded  a 1988  study  for 
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the  Economic  Policy  Institute  prepared  by 
John  Donahue  of  Harvard  University’s 
Kennedy  School  of  Government.  In  a 
2010  e-mail,  Donahue  said  his  views  have 
not  changed  in  the  22  years  since  that 
research  was  first  published.  At  least  10 
studies  since  the  mid-1990s  - including 
several  by  the  Bureau  of  Prisons  - have 
echoed  Donahue’s  findings. 

CCA  cites  a 2008  Vanderbilt  Univer- 
sity study  that  supports  the  company’s 
claims  that  privately-operated  facilities, 
when  operated  in  conjunction  with  public 
prisons,  result  in  cost  savings.  Then  again, 
CCA  partially  funded  that  study. 

Gaes  suggests  that  estimated  cost 
savings  “are  typically  exaggerated”  by 
advocates  for  prison  privatization.  Rep. 
Yonts  agreed,  calling  private  prisons 
“bad  public  policy  and  bad  social  policy.” 
Lamb,  however,  said  the  KDOC  “does 
continue  to  assert  that  the  private  pris- 
ons are  a cost  effective  option  in  housing 
Kentucky’s  felon  population.” 

“I’d  like  to  know  what  the  hell 
they’d  do  with  them,”  Professor  Law- 
son  countered.  “They  can’t  break  the 
relationship  because  they  don’t  have  the 
facilities  to  house  the  inmates  they  have. 
I think  they’re  locked  in  everywhere  they 
turn,  and  don’t  have  any  alternative  to 
CCA.” 

Which  is  a problem  when  your  private 
prison  “partner”  is  plagued  by  problems 
such  as  inadequate  medical  care,  staff 
sexual  abuse  and  security  deficiencies  that 
are  compounded  by  deficient  monitoring 
and  oversight  by  state  officials.  P 

Sources:  The  Courier- Journal,  New 
York  Times,  www.kentucky.com,  www. 
courierpress.com,  Community  Alliance 
on  Prisons  report  on  OCCC  ( August  18, 
2009),  OCCC  Investigative  Report  memo 
(KDOC,  Sept.  14,  2009) 
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On  August  9, 201 1 , Prison  Legal  News 
filed  a federal  lawsuit  against  Livings- 
ton County,  Michigan  and  the  county’s 
sheriff,  Bob  Bezotte,  alleging  First  and 
Fourteenth  Amendment  violations  due 
to  improper  censorship  at  the  Livingston 
County  Jail.  The  suit  was  filed  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Michigan,  Southern  Division. 

PLN  claims  that  the  county  has  “ad- 
opted and  implemented  written  mail  policies 
and  practices  that  unconstitutionally  restrict 
correspondence  to  prisoners  via  postcards 
only....”  Livingston  County  is  one  of  several 
jurisdictions  that  have  adopted  mail  policies 
that  only  allow  prisoners  to  send  or  receive 
correspondence  via  postcards.  Such  policies 
have  been  successfully  challenged  in  other 
states.  [See  the  article  in  this  issue  of  PLN 
concerning  a postcard  policy  at  a jail  in 
Boulder  County,  Colorado]. 

According  to  PLN’s  complaint,  PLN 
sent  sample  copies  of  its  monthly  publica- 
tion, as  well  as  a book  titled  Protecting 
Your  Health  and  Safety,  and  subscription 
and  book  flyers,  to  fifty-six  prisoners  at  the 
Livingston  County  Jail  between  January 
17  and  June  15,  2011.  All  of  PLN’s  cor- 
respondence was  censored  pursuant  to  the 
facility’s  postcard-only  policy. 

The  jail  also  censored  legal  mail  sent 
to  jail  prisoners  by  Human  Rights  De- 
fense Center  attorney  Lance  Weber,  who 


attempted  to  investigate  the  censorship 
of  PLN.  When  local  counsel  Brian  Prain 
attempted  to  interview  prisoners  at  the  jail 
about  the  censorship  he  was  refused  access 
to  the  prisoners.  PLN’s  lawsuit  states  that 
restricting  the  ability  of  its  attornies  to 
investigate  its  free  speech  claims  violates 
its  free  speech  rights  as  well. 

“Restricting  the  ability  of  prison- 
ers - including  many  who  have  not  been 
convicted  and  are  presumed  innocent  - to 
effectively  communicate  with  their  fami- 
lies and  other  people  outside  the  jail  by 
limiting  all  correspondence  to  postcards 
is  unconscionable,”  said  PLN  editor  Paul 
Wright.  “The  postcard-only  policy  also 
violates  the  rights  of  publishers,  including 
PLN,  to  communicate  with  and  distribute 
reading  material  to  prisoners.” 

PLN  is  seeking  a declaration  that  the 
jail’s  postcard-only  policy  violates  PLN’s 
rights  under  the  First  and  Fourteenth 
Amendments,  as  well  as  compensatory  and 
punitive  damages,  attorney  fees  and  costs. 
The  complaint  further  requests  a preliminary 
injunction  to  prevent  the  defendants  from 
“continuing  to  violate  the  Constitution.” 

PLN  is  represented  by  HRDC  general 
counsel  Lance  Weber  and  Michigan  attor- 
neys Thomas  M.  Loeb  and  Brian  J.  Prain. 
The  case  is  Prison  Legal  News  v.  Livingston 
County  Sheriff  Bob  Bezotte,  U.S.D.C.  (E.D. 
Mich.),  Case  No.  ll-cv-13460. 
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Reform  Comes  to  Maine  Supermax 

New  commissioner  cuts  population  by  more  than  half; 
prisoner  rights  advocates  help  in  the  reform 

by  Lance  Tapley 


Less  than  three  months  into  his  job, 
Maine’s  new  corrections  commis- 
sioner, Joseph  Ponte,  has  begun  to 
dramatically  reform  the  Maine  State 
Prison’s  long-troubled  solitary  confine- 
ment “supermax”  unit. 

He  has  cut  its  population  by  more 
than  half. 

He  has  stopped  - so  far,  after  several 
weeks  under  his  new  rules  - its  brutal  “cell 
extractions”  by  guards  of  uncooperative 
prisoners.  Extractions  normally  end  with 
prisoners  strapped  into  a restraint  chair. 
There  were  54  extractions  in  2010  and  74 
in  2009,  the  Department  of  Corrections 
says,  and  before  publicity  about  them  in 
recent  years  the  annual  number  was  in 
the  hundreds. 

Ponte  also  has  ordered  that  a pris- 
oner can’t  be  placed  in  the  supermax  for 
longer  than  72  hours  without  his  personal 
approval. 

His  approach  to  the  supermax, 
while  provoking  grumbling  from  some 
staff  at  the  Warren  prison,  is  applauded 
by  prisoner  rights  activists.  To  press  on 
with  reforms,  Ponte  has  created  a depart- 
ment-wide committee  to  which  he  has 
added  representation  from  activists.  The 
committee  is  being  guided  by  the  recom- 
mendations of  a remarkably  bold  report 
commissioned  last  year  by  the  legislature 
at  the  behest  of  activists. 

“I’m  holding  all  of  their  feet  to  the 
fire,”  Ponte  says  of  prison  staff.  But  he 
believes  that  with  time  and  training  those 
who  oppose  what  he’s  doing  will  accept 
the  new  direction. 
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Ponte  has  made  supermax  problems 
a top  department  priority.  Besides  guard 
violence  in  handling  prisoners,  the  132-cell 
facility,  officially  the  Special  Management 
Unit,  or  SMU,  has  been  beset  by  suspi- 
cious prisoner  deaths,  suicide  attempts, 
prisoners  cutting  themselves,  hunger 
strikes  and  assaults  on  guards  - especially 
deranged  or  incensed  prisoners  throwing 
their  feces,  urine  or  blood  at  them. 

Ponte’s  solutions  include  challenging 
a one-size-fits-all  attitude  by  guards  quick 
to  punish  prisoners  with  solitary  confine- 
ment for  the  slightest  infraction  - and 
then  to  let  them  languish  in  isolation  for 
weeks,  months  or  even  years.  Because  of 
this  attitude,  the  supermax  was  largely  full 
for  years.  But  as  of  May  19,  2011  it  was 
down  to  60  prisoners. 

As  alternatives  to  solitary  when 
prisoners  do  things  they  shouldn’t,  he 
has  asked  guards  to  use  what  he  calls 
“informal  sanctions,”  like  taking  away 
commissary  or  recreation  privileges.  And 
he  stopped  the  practice  of  keeping  people 
in  the  supermax  beyond  the  term  of  their 
punishment  because  there  wasn’t  a bed 
available  in  a particular  housing  unit.  The 
prison  actually  has  plenty  of  unoccupied 
cells.  After  a reorganization  of  prison  and 
jail  housing  during  the  past  few  years,  it 
has  an  empty  60-bed  unit. 

Sometimes  prisoners  being  investi- 
gated for  in-prison  crimes  stayed  in  the 
supermax  for  months  as  investigations 
dragged  on.  Ponte  has  imposed  a seven- 
day  limit  on  such  stays. 

A quiet,  unpretentious,  64-year-old 
Massachusetts  native,  the  new  commis- 
sioner has  taken  care  not  to  force  his 
reforms  in  a dictatorial  way.  To  transform 
the  supermax  - and  the  smaller,  22-cell 
version  of  it  at  the  medium-security 
Maine  Correctional  Center  in  Windham 
- he  created  a 19-person  committee  com- 
posed of  top  corrections  officials  and 
three  public  members:  Rachel  Talbot  Ross 
of  the  NAACP,  Jim  Bergin  of  the  Maine 
Prisoner  Advocacy  Coalition  (MPAC) 
and  Jon  Wilson,  chairman  of  the  state 
prison’s  board  of  visitors.  The  committee 
meets  weekly. 

Its  chairman  is  Rodney  Bouffard, 
superintendent  of  South  Portland’s 


Long  Creek  Youth  Development  Center, 
a lockup  for  adolescents.  Reflecting  his 
background,  Bouffard  takes  a mental 
health  treatment  stance  rather  than  a 
punishment  approach  to  corrections.  As  a 
measure  of  his  approach’s  success,  he  can 
point  to  low  recidivism  rates  of  offenders 
released  from  Long  Creek. 

Ponte  has  tasked  the  committee 
specifically  with  putting  into  practice  the 
recommendations  of  another  group  of 
mostly  corrections  officials  who  worked 
for  a year  studying  solitary  confinement 
and  its  related  mental  health  issues.  Last 
year  the  department  reported  that  more 
than  half  the  prisoners  in  the  state  prison 
supermax  were  seriously  mentally  ill.  The 
SMU  includes  a 32-cell  mental  health  unit 
(on  May  19  it  contained  19  prisoners). 

The  study  group  produced  a report 
delivered  to  the  legislature’s  Criminal 
Justice  Committee  early  this  year.  Legisla- 
tors last  year  had  ordered  the  study  as  a 
replacement  for  a bill  they  defeated  that 
would  have  sharply  restricted  solitary  con- 
finement. National  and  Maine  experts  had 
testified  at  the  bill’s  hearing  that  extended 
isolation  deteriorates  brain  function  and 
behavior  and  is  increasingly  considered  a 
form  of  torture. 

In  the  current  legislative  session, 
activists  had  pushed  a bill  to  direct  Cor- 
rections to  “review  and  respond”  to  the 
recommendations.  But  the  Criminal 
Justice  Committee  decided  to  kill  the 
bill  because  Ponte  had  already  begun  to 
implement  them. 

Ponte  thinks  he  can  implement  “95 
to  98  percent”  of  the  recommendations 
- without  the  need  of  much  new  fund- 
ing. For  instance,  a recommendation  to 
separate  the  mental  health  unit  from  the 
rest  of  the  supermax  needn’t  mean  the 
construction  of  an  expensive  new  build- 
ing, he  says,  but  could  be  addressed  by 
moving  the  mental  health  unit  to  another 
part  of  the  prison. 

A Different  Relationship 

“For  the  first  time  in  years  we  have  a 
good  relationship”  with  the  corrections 
commissioner,  Judy  Garvey,  an  MPAC 
leader,  told  Criminal  Justice  Committee 
members  at  a recent  hearing. 
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The  Republican  House  chair  of  the 
committee,  Representative  Gary  Plum- 
mer, responded  that  he  was  pleased  that 
he  and  other  members  had  been  “forced  to 
look  at”  the  issue  of  solitary  confinement 
last  year.  Republican  committee  members 
had  opposed  both  the  bill  restricting 
solitary  confinement  and  the  study,  and 
Corrections  had  fought  against  both  tooth 
and  nail. 

Zachary  Heiden,  a Maine  Civil 
Liberties  Union  lawyer,  says  he’s  “very 
encouraged”  by  the  Department  of  Cor- 
rections’ new  direction,  including  its  turn 
away  from  being  “adversarial”  with  pris- 
oner rights  advocates.  Heiden  believes, 
however,  that  state  appropriations  may  be 
needed  to  carry  out  some  of  the  supermax 
report’s  recommendations.  “They  really 
need  more  staff  in  the  mental  health  unit,” 
he  says,  to  enable  workers  there  to  spend 
useful  time  with  prisoners. 

Harold  Sanford  Carter  can  testify 
to  lack  of  time  with  the  mental  health 
staff.  A young,  heavily  tattooed  supermax 
prisoner  interviewed  at  the  state  prison 
through  a Plexiglas  window  in  a “no- 
contact” booth,  Carter  says  he’s  been 
promised  group  therapy  for  months,  but 
all  he  receives  is  a few  minutes  with  a 
therapist  every  two  weeks. 

Put  in  the  supermax  six  months  ago 
for  allegedly  spraying  a guard  with  a fire 
extinguisher  at  the  minimum-security 
Charleston  Correctional  Facility,  Carter 
denies  the  assault  but  admits  to  a diagno- 
sis of  “antisocial  personality  disorder  with 
impulsivity.”  An  articulate  man  who  has 
taken  college  courses  on  the  outside,  he 


regrets  the  lack  of  educational  opportuni- 
ties in  the  supermax.  If  he  had  the  chance 
to  further  his  education,  he  says,  “I’d  be 
all  over  it.” 

Carter  says  the  changes  Ponte  has 
made  are  highly  visible.  “It  used  to  be 
packed,”  he  says  of  the  supermax,  but  it’s 
“a  ghost  town  now.”  The  commissioner 
has  told  guards  to  “talk  down”  agitated 
prisoners,  he  says,  instead  of  being  quick 
to  forcibly  extract  them  from  cells. 

Joe  Jackson,  the  thoughtful,  mid- 
dle-aged vice-president  of  the  prison’s 
NAACP  chapter,  who  also  was  inter- 
viewed at  the  prison,  sees  the  document 
that  Ponte  is  using  as  a guide  as  “overall, 
a good  report.”  The  supermax  was  in  such 
a state,  “Somebody  had  to  do  something.” 
While  Ponte  is  clearly  making  “a  lot  of 
changes,”  he  says,  prisoners  are  still  reserv- 
ing judgment  on  him. 

Prisoners  tend  to  be  skeptical 
about  prison  officials’  actions.  While 
this  reporter  was  in  the  reception  area 
waiting  to  be  let  into  the  visitors  room 
to  interview  Jackson  and  Carter,  a 
stocky  prisoner  mopping  the  floor  said 
to  him,  unexpectedly  and  quietly,  “I’m 
still  waiting  for  all  the  changes  that  are 
supposed  to  be  occurring.” 

Some  guards, 

Jackson  reports, 
are  not  happy  with 
the  changes  Ponte 
has  made.  Carter 
agrees:  “They  say 
he’s  for  the  inmates.” 

MPAC’s  Jim  Bergin 
says  the  committee 


reviewing  supermax  and  mental  health 
issues  is  grappling  with  how  to  re-educate 
guards:  This  “is  probably  the  biggest  prob- 
lem we’re  dealing  with.” 

Ponte  knows  his  reforms  are  not  what 
the  staff  has  been  taught  before,  but  “I’m 
real  happy  with  the  progress  we’ve  made.” 
As  with  his  other  plans,  he  hopes  to  retrain 
employees  without  spending  much  money 
on  it.  One  way  to  do  this,  he  suggests, 
is  getting  Department  of  Health  and 
Human  Services  mental  health  experts 
involved,  especially  for  the  supermax 
mental  health  personnel.  And  money 
may  be  saved  as  the  supermax  popula- 
tion decreases.  Labor-intensive,  high-tech 
solitary  confinement  is  the  most  expensive 
kind  of  incarceration. 

Big  Problems  Remain 

Not  all  supermax  problems  are  likely 
to  be  quickly  solved,  and  not  every  rec- 
ommendation of  the  report  is  universally 
supported  - such  as  the  suggestion  that  a 
law  be  passed  to  make  it  legally  easier  to 
force  mentally  ill  prisoners  to  take  psychi- 
atric medication. 

Ponte  says  forced  medication  should 
only  be  considered  for  “the  very  violent, 
mentally  ill  offenders.”  The  MCLU’s 
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Maine  Supermax  Reform  (cont.) 


Heiden,  while  conceding  that  the  invol- 
untary-medication permission  process 
could  be  “streamlined,”  says  the  issue 
“has  to  be  approached  very  carefully” 
given  the  general  history  of  institutional 
abuse  of  psychiatric  medication.  Jackson 
notes  that  the  ability  to  refuse  medical 
treatment  is  “one  of  the  only  rights  a 
prisoner  has.” 

Complicating  reform  possibilities, 
supermax  problems  are  tied  to  prison- 
wide conditions  - for  example,  medical 
care.  Complaints  from  prisoners  about  the 
inadequacy  or  outright  cruelty  of  medical 
care  have  long  poured  into  the  mailboxes 
of  prisoner  rights  activists. 

Two  current  legal  actions  involving  the 
prison  allege  medical  neglect.  On  May  13, 
201 1 the  family  of  a sick  prisoner,  Victor 
Valdez,  who  died  in  2009  under  disputed 
circumstances  after  being  hauled  to  the  su- 
permax, notified  the  state  it  intends  to  hie 
a $1  million-plus  wrongful-death  lawsuit 
against  prison  officials  and  employees  of 
a national  company,  Correctional  Medical 
Services  (CMS),  which  provides  nearly  all 
health  care  in  state  correctional  facilities. 
The  same  lawyer  who  hied  that  case,  Scott 
Gardner,  of  Biddeford,  is  considering  a 
similar  suit  on  behalf  of  the  widow  of 
Sheldon  Weinstein,  who  died  in  2009  in 
the  supermax. 

But  Ponte  is  looking  into  the  medical 
care  issue.  He  “quickly  followed  up  on  the 
initial  complaints”  about  medical  mis- 
treatment that  MPAC  has  relayed  to  him, 
says  Judy  Garvey.  And  the  commissioner 
says  he  will  put  out  to  bid  the  contract 
for  prison  medical  services,  which  he  says 
hasn’t  been  put  out  to  bid  for  years.  CMS 
is  getting  $13  million  from  Maine  taxpay- 
ers in  the  current  hscal  year.  The  state 
also  is  paying  $2.6  million  for  prisoner 
medication. 

Garvey  and  other  activists  think  the 
ultimate  solution  for  supermax  problems 
is  to  close  down  much  of  the  rest  of  it. 
Then  its  former  prisoners  would  have, 
for  example,  “room  to  exercise,”  she  says 
(most  supermax  exercise  is  done  in  indi- 
vidual dog  runs  outdoors).  They  would 
be  able  to  participate  in  educational  pro- 
grams. They  wouldn’t  suffer  the  terrible 
mental  and  physical  effects  of  isolation.  In 
other  words,  they  would  be  treated  more 
like  human  beings. 

In  any  case,  Ponte  is  moving  in  that 
direction. 


The  Report:  A Stunning  Turnaround 

The  reforms  taking  place  haven’t  all 
been  because  of  Commissioner  Ponte. 

After  consulting  with  people 
concerned  with  prisoner  welfare,  an 
interagency  group  of  state  and  county 
officials  - most  with  a background  in 
corrections  - wrote  a 22-page,  single- 
spaced report  last  year  on  improvements 
needed  in  the  SMU  of  the  Maine  State 
Prison  and  in  the  Maine  Correctional 
Center’s  similar,  smaller  unit.  Requested 
by  the  legislature,  the  report  represents  a 
stunning  turnaround  in  official  thinking 
about  solitary  confinement  and  the  use 
of  the  SMUs. 

With  its  bureaucratic  title,  “Final 
Report  of  Review  of  Due  Process  Pro- 
cedures in  Special  Management  Units  at 
the  Maine  State  Prison  and  the  Maine 
Correctional  Center,”  the  report  doesn’t 
oppose  solitary  confinement  per  se,  but 
it  makes  pull-no-punches  recommenda- 
tions to  dramatically  reduce  the  use  of 
solitary  and  make  the  supermaxes  more 
humane. 

Its  principal  author  was  psycholo- 
gist Steven  Sherrets,  who  works  for  the 
Department  of  Health  and  Human 
Services  as  its  liaison  with  Corrections 
on  mental  health  issues.  He  also  serves 
on  Ponte’s  committee  implementing  the 
report. 

The  report’s  recommendations  consti- 
tute the  template  being  using  to  transform 
the  SMUs.  It  confirms  much  of  what  pris- 
oners and  activists  have  been  complaining 
about  for  years. 

“This  is  one  of  the  best  reports 
I’ve  received  during  all  my  time  in  the 
legislature,”  says  veteran  Democratic 
Representative  Anne  Haskell,  of  Port- 
land, who  sits  on  the  Criminal  Justice 
Committee. 

Here  are  some  recommendations: 

• SMUs  should  not  be  used  for  pun- 
ishment, which  is  ineffective  in  changing 
behavior.  (Punishment  has  been  a major 
use). 

• More  alternatives  for  “behavioral 
intervention”  are  needed  in  the  prison 
general  population,  so  the  SMUs  are 
not  used  so  much.  More  help  should 
be  provided  to  prisoners  with  “medical, 
cognitive,  brain  compromises,  or  serious 
mental  illness.”  (These  conditions  are 
common). 

• Sensory  deprivation,  lack  of  social 
stimulation,  and  “extremely  hot”  cells  in 
the  summertime  “with  no  discernible  air 


flow”  at  the  Windham  women’s  SMU  are 
special  problems. 

• Keeping  prisoners  in  the  supermax 
because  of  a lack  of  available  beds  is  a 
“serious  concern.” 

• Investigations  for  in-prison  crimes 
drag  on  while  suspects  suffer  in  the  SMU. 
Instead,  “investigations  should  be  con- 
cluded in  a timely  fashion.” 

• Goals  should  be  set  to  reduce  cell 
extractions  and  the  use  of  the  restraint 
chair. 

• The  uniform  treatment  of  SMU 
prisoners  should  be  questioned  - such 
as  having  two  guards  escort  all  prison- 
ers when  they’re  outside  their  cell,  and 
requiring  all  supermax  prisoners  to 
be  separated  from  their  visitors  in  no- 
contact booths. 

• Mental  health  care  needs  to  be 
overhauled.  There  was  “little  evidence  in 
any  of  the  units  that  there  was  sufficient 
time  for  the  mental  health  staff  to  do  any 
true,  consistent  therapy.”  More  and  better- 
trained  mental  health  staff  are  needed. 
Medication  should  deal  with  “psychi- 
atric symptoms”  rather  than  “chemical 
restraint.” 

• The  mental  health  unit  should 
be  physically  separated  from  the  other 
supermax  units  and  be  jointly  operated 
with  the  Department  of  Health  and  Hu- 
man Services. 

• A mental  health  unit  is  needed  for 
female  prisoners. 

• The  law  may  need  to  be  changed 
to  allow  for  forced  medication  of  some 
mentally  ill  prisoners. 

No  Mass  Punishment 

There’s  a room  in  the  Maine  State 
Prison  where  prisoners  had  been  able 
to  buy  soda  and  snacks  from  vending 
machines,  but  after  a prisoner  damaged 
a machine  the  room  was  locked  for 
weeks. 

On  a recent  prison  tour.  Commis- 
sioner Ponte  asked  why  the  room  was 
locked.  When  told,  he  said  everybody 
in  the  prison  shouldn’t  be  punished 
because  of  one  person’s  acts:  “Unlock 
the  door.” 

“He’s  not  in  favor  of  mass  pun- 
ishment,” prisoner  Joe  Jackson  says 
approvingly.  Jackson  is  one  of  two  pris- 
oners who  volunteered  this  story;  it  was 
confirmed  by  Ponte. 

This  article  first  appeared  in  the  Portland 
Phoenix  on  May  25,  2011  and  is  reprinted 
with  permission. 
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$73,700  Jury  Award  for  Guard’s  Sexual  Encounters 
with  Massachusetts  Prisoner 


A Massachusetts  federal  jury  has  award- 
ed $73,700  in  damages  to  a woman 
who  was  repeatedly  sexually  assaulted 
while  imprisoned  at  the  South  Middlesex 
Correctional  Center  (SMCC). 

After  being  convicted  of  drug  of- 
fenses in  2003,  Christina  Chao,  31,  was 
sent  to  SMCC.  Shortly  thereafter  she 
began  having  sex  with  prison  guard 
Moises  Ballista.  The  complaint  in  her 
subsequent  lawsuit  said  they  had  50  to 
100  sexual  encounters,  mostly  consisting 
of  her  performing  oral  sex  on  him.  [See: 
PLN,  Feb.  2010,  p.34]. 

According  to  Chao’s  complaint,  the 
first  encounter  occurred  in  June  2003  and 
they  continued  through  September  2004. 
Ballista  played  favorites  and  provided 
benefits  to  women  prisoners  he  liked.  The 
sexual  encounters  between  Ballista  and 
Chao  were  initiated  at  least  once  or  twice 
a week;  sometimes  he  would  wake  her  up 
so  she  could  “service”  him. 

Rather  than  disciplining  Ballista 
when  rumors  circulated  that  he  was  hav- 
ing sex  with  Chao  and  at  least  one  other 
prisoner,  SMCC  officials  posted  him  to 
the  central  control  room.  On  at  least  one 
occasion  Ballista  had  sex  with  Chao  near 
or  around  the  control  room. 

They  also  had  sex  in  the  bathroom  in 
the  visitor’s  waiting  room  and  in  the  ad- 
ministration hall.  Both  areas  are  visible  to 
guards  in  the  central  control  room.  They 
further  had  sex  in  trailers  used  by  prison- 
ers to  visit  with  their  children. 

Ballista  maintained  that  even  if  he 
had  violated  state  law,  he  should  not  be 
held  civilly  liable  for  engaging  in  con- 
sensual sex  with  Chao.  That  Ballista  had 
violated  the  law  was  not  in  question,  as 
he  pleaded  guilty  to  multiple  counts  of 
having  sexual  relations  with  a prisoner. 
He  received  a nine-month  jail  term  and 
lost  his  job. 

Chao,  however,  said  she  feared 
punishment  if  she  discontinued  the  sex- 
ual relationship.  She  was  afraid  of  being 
transferred,  being  placed  in  segregation 
and  losing  privileges  such  as  visitation 
with  her  children. 

Those  fears  were  confirmed  during 
an  internal  investigation.  SMCC  Direc- 
tor of  Security  Carl  Spencer  led  Chao  to 
believe  that  she  would  be  “shipped  out” 
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by  David  Reutter 

if  the  sexual  relationship  became  known, 
and  told  her  she  “should  take  this  to  the 
grave.” 

While  the  internal  investigation  and 
rumors  of  Chao’s  sexual  encounters  with 
Ballista  were  ongoing,  SMCC  nurses 
placed  Chao  on  oral  contraceptive  pills. 
Ballista  was  also  allowed  to  work  the  third 
shift,  which  provided  him  with  easier  ac- 
cess to  Chao.  She  was  even  transferred  to 
the  same  floor  where  he  was  assigned. 

“I  wanted  it  to  end.  I didn’t  know 
how  to  stop  it.  I wanted  it  to  end  because 
it  was  very  clear  to  me  I was  being  used,” 
Chao  said  in  a written  statement.  “Like  I 
said  it  was  maybe  five  times  that  we  had 
intercourse  out  of  100  times  that  I gave 
him  oral  sex.  There’s  nothing,  that’s  not 
a relationship,  that’s  being  used.  It’s  being 
degraded.  It’s  dirty.  It’s  not  what  I wanted. 
I am  very  ashamed.” 

Ballista  was  finally  fired  in  September 
2004  and  convicted  of  crimes  related  to  his 
repeated  sexual  encounters  with  Chao  in 
2006.  In  response  to  Chao’s  lawsuit,  Bal- 
lista and  the  other  defendants  claimed 
that  because  she  had  “consented”  to  the 
sexual  acts,  they  were  not  constitutional 
violations  as  a matter  of  law.  Chao’s 
attorney  countered  that  prisoners  are 
unable  to  consent  to  sexual  advances  by 
prison  staff. 

On  April  6,  2011  a 10-woman  fed- 
eral jury  found  that  Ballista  had  violated 
Chao’s  Eighth  Amendment  right  to  be  free 
from  cruel  and  unusual  punishment,  and 
had  subjected  her  to  intentional  infliction 
of  emotional  distress.  Chao  was  awarded 
$67,500  in  compensatory  damages  against 
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Ballista  and  SMCC  Superintendent  Kelly 
A.  Ryan,  plus  $6,200  in  punitive  damages 
against  Ballista. 

The  defendants  filed  post-trial  mo- 
tions to  alter  the  judgment,  for  judgment 
notwithstanding  the  verdict,  for  judgment 
as  a matter  of  law  and  for  a new  trial, 
which  were  denied  by  the  district  court 
on  July  28,  2011. 

“Sex  in  prison  is  a complex  and  risky 
phenomenon,”  the  court  wrote.  “‘Con- 
sent’ is  not  easy  to  determine  amidst  the 
power  dynamics  between  male  captors 
and  female  inmates.”  The  court  held  that 
it  could  not  find  that  arguably  consensual 
sex  by  a prisoner  could  never  constitute  a 
constitutional  violation. 

Chao  was  represented  by  Boston  at- 
torney Andrew  M.  Fischer;  a motion  for 
attorney  fees  remains  pending.  See:  Chao 
v.  Ballista,  U.S.D.C.  (D.  Mass.),  Case  No. 
l:07-cv-10934-NG.H 

Additional  source:  Boston  Globe 


A Jailhouse  Lawyer’s  Manual 
(9th  ed.)  and  Immigration  & 
Consular  Access  Supplement 

The  JLM  released  its  new  9th  edition  in  April 
201 1 . The  JLM  explains  prisoners'  rights,  and 
helps  them  to  navigate  the  justice  system 
using  federal,  state,  and  New  York  law.  It  can 
help  prisoners: 

■ Learn  the  law  and  go  to  court 

■ Appeal  their  conviction  or  sentence 

■ Get  conditional  or  early  release 

■ Receive  adequate  medical  care 

■ Protect  their  civil  liberties 

■ Enforce  their  right  to  religious  freedom 
The  Supplement  explains  the  immigration  law 
consequences  of  prisoners’  convictions,  and 
their  right  to  contact  their  consulate. 

Prisoners:  The  JLM  is  $30.  The  Supplement  is 
$5.  Prices  include  first  class  shipping. 

Institutions  & Lawyers:  The  JLM  is  $100  . The 
Supplement  is  $20.  Prices  exclude  shipping. 

We  accept  checks  and  money  orders  only.  We 
cannot  accept  stamps  or  credit  cards.  We 
accept  purchase  orders  from  institutions  only. 
Send  orders  and  questions  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 
Or  email:  jlm.board.mail@gmail.com 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  University 
School  of  Law.  Visit  us  online  at: 
http://www3.law.columbia.edu/hrlr/ejlm.php 
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Sixth  Circuit  Upholds  Tennessee’s  Financial 
Obligation  Re-Enfranchisement  Law 

by  Mark  Wilson 

The  Sixth  Circuit  Court  of  Appeals  stripped  of  their  voting  rights  by  virtue  Finally,  the  Court  of  Appeals  affirmed 

has  upheld  a Tennessee  statute  that  of  their  convictions,”  the  Sixth  Circuit  the  denial  of  the  plaintiffs’  ex  post  facto 

bars  the  restoration  of  voting  rights  to  found  that  the  “Plaintiffs  possess  no  claim  because  the  intent,  purpose  and  ef- 

ex-felons  who  have  outstanding  restitution  right  to  vote  and,  consequently,  have  no  feet  of  the  restitution  and  child  support 

or  child  support  obligations.  cognizable  Twenty-Fourth  Amendment  payment  provisions  were  non-punitive. 

Tennessee  law  disenfranchises  con-  claim.”  Even  if  they  did,  the  Court  of  Moreover,  “felon  disenfranchisement  laws 

victed  felons  but  allows  reinstatement  Appeals  held,  “the  provisions  requiring  serve  a regulatory,  non-penal  purpose,” 

of  their  voting  rights  upon  completion  payment  of  restitution  and  child  support  the  appellate  court  wrote,  citing  Trop  v. 

of  their  sentence  and  satisfaction  of  cer-  do  not  represent  taxes  on  voting  imposed  Dulles,  356  U.S.  86  (1958).  “Accordingly, 

tain  conditions.  In  2006,  the  Tennessee  by  the  state,  and  therefore  do  not  violate  as  a matter  of  federal  law,  disenfranchise- 

legislature  passed  an  amendment  to  the  the  Amendment’s  terms.”  ment  statutes  do  not  violate  the  Ex  Post 

disenfranchisement  law  that  conditioned  The  appellate  court  then  affirmed  Facto  Clause  of  the  U.S.  Constitution.” 
restoration  of  voting  rights  on  the  pay-  the  denial  of  the  plaintiffs’  Privileges  and  Circuit  Judge  Karen  Nelson  Moore 
ment  of  outstanding  victim  restitution  Immunities  Clause  argument,  because  “no  issued  a dissenting  opinion  in  which  she 

and  child  support  obligations.  Tenn.Code.  authority  recognizes  the  right  to  vote  in  would  have  found  in  favor  of  the  plaintiffs 

Ann.  § 40-29-202(b)  and  (c).  federal  elections  as  a privilege  or  immu-  on  their  Equal  Protection,  Ex  Post  Facto 

Terrence  Johnson,  Jim  Harris  and  nity  of  United  States  citizenship.”  Even  and  Twenty-Fourth  Amendment  claims. 

Joshua  Roberts,  convicted  Tennessee  if  voting  were  such  a privilege,  the  Sixth  The  plaintiffs  hied  a petition  for  writ 

felons,  would  have  been  eligible  for  rein-  Circuit  found  that  the  “Plaintiffs  fail  to  of  certiorari  with  the  Supreme  Court, 

statement  of  their  voting  rights  but  for  their  state  a claim  because  ...  the  Constitution  which  was  denied  on  May  23,  2011.  See: 

outstanding  restitution  and/or  child  sup-  authorizes  the  complete  abrogation  of  Johnson  v.  Bredesen,  624  F.3d  742  (6th  Cir. 

port  obligations.  Represented  by  the  ACLU  felons’ voting  rights.”  2010),  cert,  denied . P 

of  Tennessee,  they  hied  suit  in  federal  court 
challenging  the  constitutionality  of  the 

2006  hnancial  obligation  amendment.  PLN  New  Mexico  Spends  $20  Million  in  Federal 

associate  editor  Alex  Friedmann  was  also  „ . . ^ „ . _ . 

a named  plaintiff  in  the  case,  raising  a due  Stimulus  JVloney  tO  l-1  lind  I flSOn  Jobs 

process  claim  related  to  a restitution  order, 

but  agreed  to  settle  and  regained  his  voting  T ike  most  other  states.  New  Mexico  funding  when  the  stimulus  money  ends,” 
rights  in  2008.  I ./received  a large  amount  of  federal  according  to  Anaya. 

The  district  court  granted  the  de-  money  under  the  American  Recovery  and  Of  the  hrst  $24.1  million  spent  from 
fendants’  motion  for  judgment  on  the  Reinvestment  Act.  Of  the  billions  of  dol-  the  governor’s  discretionary  fund,  about 

pleadings  under  Fed.R.Civ.P.  12(c),  lars  in  stimulus  funds,  $260  million  was  $20  million  went  to  “shore  up  the  Depart  - 

and  the  remaining  plaintiffs  appealed,  earmarked  as  a “state  hscal  stabilization  ment  of  Corrections.  That  took  more 

The  Sixth  Circuit  affirmed.  Beginning  fund”  intended  to  plug  holes  in  New  than  one-third  of  the  government  services 

with  the  equal  protection  claims,  the  ap-  Mexico’s  budget.  Other  stimulus  money  funds.”  The  money  was  used  to  sustain  90 

pellate  court  held  that  the  lower  court  had  was  allocated  for  different  uses,  but  close  to  administrative  DOC  positions  and  334 

applied  the  correct  standard  of  review.  $58  million  was  available  for  Governor  Bill  guard  positions.  The  other  $4.18  million 

Since  “Tennessee’s  re-enfranchisement  Richardson  to  spend  at  his  discretion.  was  used  to  fund  less  than  20  additional 

law  neither  implicates  a fundamental  right  “The  funds  can  be  used  for  anything  state  government  jobs, 
nor  targets  a suspect  class,”  the  Court  of  the  governor  determined  to  be  a govern-  Another  $30  million  in  discretionary 
Appeals  concluded  that  “the  district  court  ment  service,”  said  Tony  Anaya,  head  of  funds  has  been  slated  for  land  purchases, 

properly  applied  rational  basis  review,  not  the  state  office  that  tracks  the  use  of  fed-  child  care  services  and  human  services, 

strict  scrutiny.”  The  Sixth  Circuit  then  eral  stimulus  dollars.  “There  are  specific  among  other  projects, 

determined  that  the  challenged  provisions  prohibitions.  The  money  can’t  be  used  for  Perhaps  Richardson  should  have 
withstood  rational  basis  scrutiny  because  projects  such  as  casinos,  gaming,  swim-  spent  the  stimulus  money  that  went  to  the 

they  had  a direct  and  rational  relationship  ming  pools.  ” DOC  on  reducing  the  state’s  prison  popu- 

to  the  advancement  of  several  legitimate  All  of  the  stimulus  funds  must  be  lation  through  rehabilitative  programs  and 
state  interests.  spent  by  September  30, 2011.  The  money  alternative  sentencing  initiatives,  which 

The  appellate  court  also  rejected  the  can  be  used  to  construct  new  buildings  would  create  lasting  savings,  instead  of 

plaintiffs’  argument  that  the  restitution  or  renovate  existing  structures;  it  can  spending  it  on  job  positions  that  will 

and  child  support  obligation  provisions  also  be  used  to  create  new  jobs  or  fund  not  receive  future  federal  funds  after  the 

amounted  to  a “poll  tax”  in  violation  of  existing  jobs,  but  “can’t  be  used  to  fund  a stimulus  money  is  gone.  P 

the  Twenty-Fourth  Amendment.  new  position  that  would  be  ongoing  un- 

“As  convicted  felons  constitutionally  less  there  is  going  to  be  a new  source  of  Source:  Santa  Fe  New  Mexican 
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$60  Million  in  Strip  Search  Settlements  for  Cook  County  Jail  Prisoners 

by  Derek  Gilna 


County  Commissioner  Larry  Suf-  l:04-cv-01051  and  Young  v.  County  of 
fredin  said  he  hoped  this  would  bring  Cook,  U.S.D.C.  (N.D.  111.),  Case  No.  1:06- 
an  end  to  strip  search  lawsuits  involving  cv-00552.  FI 
the  jail.  “Hopefully,  this  is  the  last  time 

we  do  this,”  he  stated.  See:  Bullock  v.  Additional  sources:  Chicago  Tribune, 
Sheahan,  U.S.D.C.  (N.D.  111  ),  Case  No.  www.cookcountystripsearch.com 

Ninth  Circuit  Finds  Maricopa  County  Jail’s 
Cross-Gender  Strip  Searches  Unreasonable 


Two  separate  settlements  totaling 
almost  $60  million  were  approved 
between  November  2010  and  January 
201 1 for  Cook  County,  Illinois  jail  prison- 
ers who  were  strip  searched  before  being 
released.  Both  settlements  stemmed  from 
federal  court  cases  hied  under  42  U.S.C.  § 
1983,  one  in  2004  and  the  other  in  2006. 

In  one  of  the  suits,  Young  v.  County 
of  Cook,  up  to  1 50,000  former  prisoners 
are  eligible  for  settlements  of  up  to  $200 
each  if  they  were  strip  searched  between 
February  12, 2002  and  March  2009.  Such 
strip  searches  occurred  after  prison- 
ers were  returned  to  the  jail  from  court 
before  they  were  released.  According  to 
attorney  Thomas  Morrissey,  those  pris- 
oners would  be  strip  searched  in  groups 
with  detainees  not  ordered  released,  and 
finally  leave  the  jail  at  night.  “They  should 
have  been  released  from  the  jail  without 
being  searched,”  he  said,  adding  that  the 
searches  stopped  in  March  2009  after 
electronic  scanning  technology  made 
them  obsolete. 

The  January  2011  settlement  in  Young 
followed  a prior  settlement  that  involved 
up  to  250,000  prisoners  who  had  been 
strip  searched  between  January  30,  2004 
and  March  19,  2009.  In  that  case,  Bull- 
ock v.  Sheahan,  former  detainees  who 
were  subjected  to  humiliating  mass  strip 
searches  while  being  verbally  abused  by 
guards  were  eligible  for  awards  ranging 
from  $500  to  $1,000.  Also  eligible  were 
prisoners  charged  with  misdemeanors 
not  involving  drugs  or  weapons  who  were 
strip  searched  or  subjected  to  visual  body 
cavity  searches  when  they  were  booked 
into  the  jail. 

Some  prisoners  might  be  eligible  for 
awards  in  both  cases;  Cook  County  has 
been  hit  with  several  other  jail  strip  search 
suits  in  recent  years,  too.  [See:  PLN, 
March  2010,  p.  18]. 

The  November  2010  settlement  in  Bull- 
ock followed  a 2009  trial  in  which  the  jury 
found  that  Cook  County  Sheriff  Michael 
F.  Sheahan,  and  his  successor,  Tom  Dart, 
had  violated  the  constitutional  rights  of  the 
class  members.  The  county  settled  Bullock 
after  the  jury’s  liability  verdict  but  before 
damages  were  awarded;  Young  settled  prior 
to  trial.  Cook  County  did  not  admit  fault 
in  either  case.  Bullock  v.  Sheahan  settled 
for  $55.3  million,  while  Young  v.  County 
of  Cook  settled  for  $4.2  million. 
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On  January  5 , 20 1 1 , the  en  banc  Ninth 
Circuit  Court  of  Appeals  reversed  a 
district  court’s  dismissal  of  a prisoner’s 
lawsuit  against  the  Maricopa  County 
Sheriff’s  Office  (MCSO)  and  Sheriff  Joe 
Arpaio. 

Charles  Edward  Byrd,  while  a pre- 
trial detainee  in  a minimum-security 
MCSO  facility,  sought  relief  for  a cross- 
gender strip  search  conducted  while  he 
and  other  prisoners  were  clad  in  their 
boxer  shorts.  Byrd  alleged  that  there  were 
sufficient  male  guards  available  to  perform 
the  search,  which  involved  a female  po- 
lice cadet  “grab[ing]  [his]  balls  and  [his] 
scrotum.” 

Byrd  alleged  in  his  complaint  that  the 
method  of  the  search  violated  his  “right 
under  the  Fourth  Amendment  to  be  free 
from  unreasonable  searches,  and  [his] 
rights  under  the  Fourteenth  Amendment 
to  equal  protection  under  the  laws  and 
substantive  due  process  protection  to  be 
free  from  punishment.” 

Maricopa  County  Special  Response 
Team  officers,  responding  to  several  fights 
and  a suspicion  of  contraband,  had  or- 
dered a search  of  a 90-bed  housing  unit 
where  Byrd  was  held.  Once  the  prisoners 
were  lined  up,  four  to  six  at  a time  were 
told  to  remove  all  of  their  clothing  except 
for  their  thin,  pink  boxer  shorts.  Cadets 
from  the  detention  office  training  academy 
then  searched  the  prisoners  with  training 
supervisors  present. 

The  district  court  had  previously 
granted  judgment  as  a matter  of  law 
in  favor  of  Sheriff  Arpaio,  finding  the 
search  was  constitutionally  valid.  The 
court  had  also  narrowed  the  issues  to  be 
presented  to  the  jury  as  to  whether  the 
search  methods  constituted  an  unreason- 
able search,  whether  said  acts  deprived 
Byrd  of  due  process  of  law,  and  whether 
the  search  “deprived  [Byrd]  of  his  right 
against  unreasonable  search  by  conduct- 
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ing  a search  not  done  for  [an]  identified 
security  need.” 

The  Ninth  Circuit  noted  in  its  en  banc 
decision  that  “the  district  court’s  formu- 
lation of  these  three  issues  completely 
eliminated  the  jury’s  contemplation  of 
whether  the  cross-gender  search  violated 
Byrd’s  right  under  the  Fourth  Amendment 
to  be  free  of  unreasonable  search.” 

The  Court  of  Appeals  found  that 
the  MCSO’s  contraband  control  policy 
distinguished  between  frisk  searches 
of  prisoners  based  on  gender,  as  the 
policy  stated  “Female  inmates  will  only 
be  searched  by  female  officers.”  The  Court 
also  noted  that  the  policy  did  not  establish 
the  reasonableness  of  the  search  under  the 
circumstances  Byrd  experienced,  where  he 
was  forced  to  remove  his  clothing  for  an 
aggressive  frisk  search  to  be  conducted. 

The  appellate  court  then  found  that 
“no  basis  exists  for  concluding  that  the 
provisions  of  the  Contraband  Policy  de- 
feat Byrd’s  equal  protection  claim.”  The 
Court  of  Appeals  also  held  that  an  equal 
protection  claim  based  upon  disparate 
treatment  of  male  and  female  prisoners 
was  viable,  citing  Wyatt  v.  Terhune,  315 
F.3d  1108  (9th  Cir.  2003)  [PLN,  March 
2003,  p.24].  The  Ninth  Circuit  did  agree 
that  a substantive  due  process  claim  could 
not  be  sustained  absent  a showing  of  in- 
tent to  punish. 

According  to  the  appellate  court, 
“Whether  a search  is  reasonable  under 
the  Fourth  Amendment  requires  a case- 
by-case  ‘balancing  of  the  need  for  the 
particular  search  against  the  invasion  of 
personal  rights  that  the  search  entails...,”’ 
citing  Bell  v.  Wolfish,  441  U.S.  520  (1979). 
The  required  factors  that  courts  must 
consider  include:  1)  the  scope  of  the  par- 
ticular intrusion,  2)  the  manner  in  which 
the  search  is  conducted,  3)  the  justification 
for  initiating  the  search  and  4)  the  place 
where  the  search  is  conducted. 
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The  Court  of  Appeals  also  recognized 
that  “the  desire  to  shield  one’s  unclothed 
figure  from  [the]  view  of  strangers ...  of  the 
opposite  sex  is  implied  by  elementary  self 
respect  and  personal  dignity,”  citing  York 
v.  Story,  324  F.2d  450  (9th  Cir.  1963). 

Additionally,  the  Ninth  Circuit  refer- 
enced standards  adopted  by  the  American 
Correctional  Association,  which  state, 
“Written  policy,  procedure  and  practice 
provide  that,  except  in  emergency  situa- 


tions, visual  inspections  of  inmate  body 
cavities  are  conducted  by  officers  of  the 
same  sex,  in  private....” 

“Applying  the  Bell  factors  ...  [and] 
giving  credence  to  the  compelling  find- 
ings made  by  the  [National  Prison  Rape 
Elimination]  Commission  ...  we  conclude 
that  the  cross-gender  search  of  Byrd 
was  unreasonable  as  a matter  of  law.... 
The  scope  of  the  intrusion  in  this  case 
far  exceeds  searches  we  have  previously 


sanctioned  and  weighs  in  favor  of  a find- 
ing of  unreasonableness,”  the  appellate 
court  wrote. 

The  Ninth  Circuit  noted  that  the 
First,  Fourth  and  Seventh  Circuits  had 
reached  similar  conclusions,  and  reversed 
and  remanded  the  case  to  the  district 
court  for  further  proceedings.  See:  Byrd 
v.  Maricopa  County  Sheriff’s  Depart- 
ment, 629  F.3d  1135  (9th  Cir.'  2011),  cert, 
denied.  F^ 


California:  OAL  Disapproves  Proposed  Parole  Board 
Regulation  Formalizing  Lifer  Risk  Assessments 


In  May  2011,  California’s  Office  of  Ad- 
ministrative Law  (OAL)  disapproved 
a proposed  regulation  submitted  by  the 
Board  of  Parole  Hearings  intended  to 
formalize  procedures  requiring  Board  psy- 
chologists to  evaluate  the  risk  for  future 
violence  of  life-sentenced  prisoners  being 
considered  for  parole. 

In  January  2009,  the  Board  circulated 
a document  which  adopted  a mandatory, 
standardized  process  for  psychologists 
to  use  in  preparing  Comprehensive  Risk 
Assessments  for  lifer  parole  hearings.  In 
May  2010  this  writer  petitioned  the  OAL 
for  a determination  that  the  Board’s  “Psy- 
chological Report  Process”  consisted  of 
“underground  regulations”  - i.e.,  rules  of 
sufficiently  general  application  that  were 
invalid  unless  formally  adopted  pursuant 
to  the  state’s  Administrative  Procedure 
Act  (APA).  [See:  PLN,  Jan.  2011,  p.28]. 
In  November  2010,  the  OAL  issued  a 


by  Michael  Broilheim 

determination  holding  that  the  challenged 
Psychological  Report  Process  should 
have  been  adopted  pursuant  to  the  APA. 
Within  a month  of  the  OAL’s  decision, 
the  Board  responded  by  proposing  to  add 
section  2240  to  Title  15  of  the  California 
Code  of  Regulations.  It  was  that  proposed 
regulation  which  the  OAL  disapproved. 

In  its  decision  of  disapproval,  the 
OAL  explained  that  the  proposed  regu- 
lation failed  to  meet  the  necessity  and 
clarity  standards  of  Government  Code 
§ 11349.1,  subd.  (a);  that  it  failed  to  ad- 
equately summarize  and  respond  to  public 
comments;  and  that  it  failed  to  submit  a 
satisfactory  fiscal  impact  statement. 

The  OAL  noted  that,  unlike  the  un- 
derground regulation  which  preceded  it, 
the  Board’s  proposed  section  2240  did  not 
specify  the  risk  assessment  instruments 
to  be  used  in  the  Comprehensive  Risk 
Assessments.  That  discrepancy  made  the 


proposed  regulation  “unclear.” 

Also  unclear  is  how  the  Board  will  re- 
spond to  the  OAL’s  decision.  Presumably 
it  will  go  back  to  the  proverbial  drawing 
board  and  draft  a different  proposed 
regulation  that  attempts  to  address  the 
deficiencies  cited  by  the  OAL. 

The  greatest  deficiency,  however,  is  one 
apparently  beyond  OAL’s  purview  - name- 
ly that  the  risk  assessment  instruments 
which  the  Board’s  Forensic  Assessment 
Division  continues  to  utilize  have  never 
been  validated  or  deemed  reliable  for  use 
in  a population  even  remotely  similar  to 
California’s  life-term  prisoners. 

The  battle  over  that  “deficiency” 
looms  large  ahead.  FJ 

Source:  Office  of  Administrative  Law, 
Decision  of  Disapproval  of  Regulatory 
Action.  OAL  File  No.  2011-0316-01  S 
(May  5,  2011 ) 
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Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
hand  made  in  Vermont  with  the  Prison  Legal  News  logo 
on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
shop, prison  or  child  labor  was  used  in  its  manufacture.  $12. 

$6  shipping  and  handling  for  orders  under  $50. 
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Feds  Pay  Wrongfully  Convicted  D.C.  Men  $1.9  Million 


to  take  something  from  these  guys.”  Case  No.  l:10-cv-00057-CFL.  FI 

Sousa  received  a settlement  of 

$750,000  while  Eastridge  received  Additional  sources:  The  Blog  of  Legal 
$1.14  million.  See:  Eastridge  v.  United  Times , https:llinnocenceprojectpa.word- 
States,  U.S.  Court  of  Federal  Claims,  press.com 

Florida  Reenacts  Reconstruction-Era 
Felon  Disenfranchisement  Rule 

hy  David  Reutter 


The  U.S.  Department  of  Justice  agreed 
in  April  201 1 to  pay  almost  $1.9  mil- 
lion to  two  former  prisoners  wrongfully 
convicted  of  murder,  who  spent  a com- 
bined 49  years  in  prison  for  a District  of 
Columbia  homicide. 

Joseph  Wayne  Eastridge  and  Joseph 
Nick  Sousa,  along  with  two  co-defendants, 
were  convicted  in  D.C.  Superior  Court  for 
the  1974  stabbing  death  of  Johnnie  Battle. 
Eastridge  and  Sousa,  who  were  associated 
with  the  Pagans  motorcycle  gang,  were  ac- 
cused of  chasing  down  and  stabbing  Battle 
in  a racially-charged  confrontation.  Both 
were  sentenced  to  20  years  to  life. 

After  nearly  two  decades  of  investigat- 
ing Battle’s  death,  the  law  firm  of  Wilmer, 
Cutler,  Pickering,  Hale  & Dorr  and  the 
nonprofit  advocacy  group  Centurion  Min- 
istries uncovered  evidence  favorable  to  the 
defense  that  prosecutors  had  failed  to  turn 
over  at  trial.  That  evidence,  consisting  of 
grand  jury  transcripts,  revealed  that  two 
men  other  than  Eastridge  and  Sousa  had 
lied  to  the  grand  jury  about  their  where- 
abouts on  the  night  Battle  was  killed. 

In  2005,  a federal  court  granted 
Eastridge  and  Sousa  habeas  corpus  re- 
lief. “Illuminated  by  the  light  of  this  new 
evidence,  the  fog  has  lifted,”  wrote  U.S. 
District  Court  Judge  Rosemary  Collyer. 
“The  court  finds  that  this  is  the  rare  case 
in  which  Petitioners  can  prove  their  ‘actual 
innocence’  of  the  crime  charged  as  well  as 
violations  of  their  constitutional  rights  at 
trial.”  See:  Eastridge  v.  United  States,  372 
F.Supp.2d  26  (D.D.C.  2005). 

Sousa  was  released  on  parole  after 
serving  20  years.  Eastridge  served  29  years, 
including  time  for  assaulting  a guard, 
before  his  2005  release.  In  2009,  a federal 
district  court  granted  them  a “certificate 
of  innocence.”  See:  Eastridge  v.  United 
States,  602  F.Supp.2d  66  (D.D.C.  2009). 
They  then  filed  a claim  with  the  U.S. 
Court  of  Federal  Claims,  and  the  Justice 
Department  fought  them  over  whether 
they  should  receive  $5,000  or  $50,000  for 
each  year  they  were  incarcerated.  The 
compensation  amount  was  increased  by 
Congress  in  2004  to  $50,000  per  year. 

“The  government  convicted  clearly  in- 
nocent men  and  then  fought  over  how  much 
they  owe,”  said  attorney  Patrick  Regan  of 
the  Washington,  D.C.  law  firm  of  Regan, 
Zambri  & Long,  who  represented  Eastridge 
and  Sousa  along  with  John  Zwerling  of 
Alexandria,  Virginia’s  Zwerling,  Leibig  & 
Moseley.  “Even  at  the  end,  they  were  trying 
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On  March  9, 2011,  Florida’s  executive 
clemency  board  unanimously  voted 
to  make  it  more  difficult  for  ex-felons  to 
have  their  civil  rights  restored  - including 
the  right  to  vote,  sit  on  a jury  and  hold 
public  office.  Rather  than  automatic  res- 
toration upon  completing  their  sentence, 
ex-felons  convicted  of  non-violent  of- 
fenses will  have  to  remain  crime-free  for 
five  years  before  they  can  apply  to  regain 
their  rights  (seven  years  for  violent  offend- 
ers, who  must  also  have  a hearing  before 
the  board). 

The  vote  by  the  clemency  board  re- 
versed the  automatic  restoration  of  civil 
rights  for  non-violent  offenders  that  was 
put  into  effect  in  2007  by  the  administra- 
tion of  former  Governor  Charlie  Crist. 
Upholding  a campaign  promise,  Crist 
changed  a rule  enacted  during  the  Re- 
construction era  to  prevent  former  slaves 
from  voting  and  integrating  into  society. 
Almost  two  in  10  African  Americans  in 
Florida  are  ineligible  to  vote  due  to  the 
state’s  disenfranchisement  rule. 

According  to  the  Florida  Parole 
Commission,  approximately  154,000  ex- 
offenders  had  their  rights  restored  under 
the  2007  rule  change  despite  insufficient 
funding  for  the  Commission,  which 
handles  non-automatic  restoration  peti- 
tions. [See:  PLN,  July  2010,  p.  16].  Many 
Republicans  were  perturbed  about  Crist’s 
rule  change  because  of  the  more  than 
100,000  people  who  registered  to  vote  af- 
ter having  their  civil  rights  restored,  many 
were  presumed  to  be  Democrat-leaning 
African  Americans. 

With  such  voters  being  a key  target 
demographic  for  the  Obama  adminis- 
tration, the  recent  reinstatement  of  the 
Reconstruction-era  disenfranchisement 
rule  by  Florida’s  executive  clemency 
board  may  have  national  political  rami- 
fications. 

“It  clearly  has  the  effect  of  suppress- 
ing the  vote  as  we  go  into  a presidential 
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election  cycle,”  said  Howard  Simon,  exec- 
utive director  of  the  ACLU  of  Florida. 

However,  the  administration  of  cur- 
rent Republican  Florida  Governor  Rick 
Scott,  who  is  a member  of  the  executive 
clemency  board,  painted  the  change  as  a 
law-and-order  initiative. 

The  rule  change  was  proposed  by 
newly-elected  Florida  Attorney  General 
Pam  Bondi,  a former  county  prosecutor 
and  another  member  of  the  clemency 
board.  Felons  deserve  their  voting  rights 
only  “after  they  have  demonstrated  a 
commitment  to  living  a crime-free  life,” 
she  said.  The  new  civil  rights  restoration 
process  will  be  “fair  and  restore  a proper 
respect  for  the  rights  of  law-abiding  citi- 
zens.” 

Florida  thus  joins  Virginia,  Kentucky 
and  Iowa  in  requiring  an  application  for 
restoration  of  civil  rights  upon  comple- 
tion of  criminal  sanctions.  Following  the 
change,  Florida’s  disenfranchisement  rule 
is  now  the  “most  restrictive”  in  the  coun- 
try, according  to  Erika  Wood,  director 
of  the  Right  to  Vote  project  at  New  York 
University’s  Brennan  Center  for  Justice. 

Simon  decried  not  only  the  rule  but 
the  process  involved  in  the  change.  “Just 
as  troubling  as  what  they  did  is  how  they 
did  it  - in  secret,  without  advice  or  debate, 
and  with  unseemly  haste,”  he  said.  The 
clemency  board  reportedly  did  not  an- 
nounce the  rule  change  until  just  before 
its  meeting,  then  limited  discussion  on 
the  issue. 

Also  unseemly  is  that  in  ending  the 
automatic  restoration  of  civil  rights  for 
non-violent  ex-offenders,  Florida’s  ex- 
ecutive clemency  board  has  removed  a 
rehabilitative  incentive  that  resulted  in 
lower  recidivism  rates. 

According  to  a study  released  by  the 
Florida  Parole  Commission  in  July  2011, 
former  offenders  who  had  their  civil 
rights  restored  were  less  likely  to  return 
to  prison.  The  Commission  examined 
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31,000  released  prisoners  from  2009  to 
2010,  and  found  around  11  percent  of 
those  who  regained  their  civil  rights  were 
re-incarcerated.  In  contrast,  the  recidivism 
rate  for  ex-offenders  who  did  not  have 
their  civil  rights  restored  was  about  33 
percent. 


“This  report  shows  clemency  is  work- 
ing very  well,  as  89  percent  of  convicted 
felons  granted  a second  chance  have  not 
re-offended,”  observed  Reggie  Garcia, 
a Florida  attorney  who  assists  ex-felons 
seeking  restoration  of  their  rights. 

Someone  should  inform  Governor 


Scott,  Attorney  General  Bondi  and  the 
other  members  of  the  clemency  board 
who  decided  to  make  it  harder  for  former 
offenders  to  regain  their  civil  rights. 

Sources:  Washington  Post,  www.  thedefend- 
ersonline.  com,  www.  thedailybeast.  com 


EEOC  Files  Suit  Against  GEO  Group  for 
Sexual  Harassment  at  Arizona  Prisons 


On  September  29,  2010,  the  Equal 
Employment  Opportunity  Commis- 
sion (EEOC)  filed  a lawsuit  against  private 
prison  firm  GEO  Group,  alleging  that  the 
company  and  some  of  its  male  supervisors 
permitted  a “sexual  and  sex-based  hostile 
work  environment”  at  two  GEO-operated 
prisons  in  Florence,  Arizona. 

According  to  the  suit,  female  employ- 
ees at  the  Arizona  State  Prison-Florence 
and  Central  Arizona  Correctional  Facil- 
ity were  sexually  harassed  and  assaulted 
by  male  staff  members,  and  women  who 
reported  such  incidents  to  supervisors 
faced  retaliation. 

The  case  has  its  origins  in  a sexual 
harassment  complaint  filed  with  the 


Arizona  Civil  Rights  Division  and  the 
EEOC  by  a female  GEO  employee  in 
June  2009.  The  lawsuit  alleges  that  male 
staffers  verbally  and  physically  harassed 
female  employees,  such  as  grabbing  and 
pinching  a female  employee,  and  forcing 
a female  employee  onto  a desk  and  kissing 
and  inappropriately  touching  her.  The  suit 
also  alleges  that  GEO  Group  was  aware 
of  the  harassment  but  failed  to  take  steps 
to  stop  or  prevent  it. 

The  Arizona  Attorney  General’s 
office  had  previously  investigated  the  com- 
plaints and  filed  suit.  Under  federal  law, 
the  EEOC  may  collect  punitive  and  com- 
pensatory damages  - remedies  unavailable 
under  Arizona  state  law.  On  April  1 1 , 20 1 1 


the  district  court  denied  GEO’s  motion  to 
dismiss,  and  the  suit  remains  pending.  See: 
EEOC  v.  GEO  Group,  Inc.,  U.S.D.C.  (D. 
Ariz.),  Case  No.  2:10-cv-02088-SRB. 

The  EEOC  had  previously  sued 
GEO  Group  in  Pennsylvania  in  an  un- 
related case  concerning  allegations  that 
the  company  had  engaged  in  religious 
discrimination  at  the  George  W.  Hill  Cor- 
rectional Facility  in  Delaware  County.  The 
district  court  granted  summary  judgment 
to  GEO  in  that  suit,  which  was  affirmed 
by  the  Third  Circuit  on  February  1 1, 2010. 
See:  EEOC  v.  GEO  Group.  Inc.,  616  F.3d 
265  (3d  Cir.  2010). 

Additional  source:  Arizona  Republic 
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Feds  Intervene  in  Suit,  Allege  “Sadistic”  Stun  Gun 
Use  at  Ohio  Jail;  Jail  Settles 


On  November  3,  2010,  the  U.S.  De- 
partment of  Justice  (DOJ)  filed  a 
motion  to  join  a lawsuit  filed  by  Ohio 
Legal  Rights  Service  (OLRS)  against  the 
Franklin  County  Sheriff’s  Office,  alleging 
“excessive,  cruel,  and  inhumane”  use  of 
stun  guns  at  the  Franklin  County  Jail. 

According  to  the  suit,  from  January 
2008  to  May  2010,  guards  used  Tasers 
at  least  180  times  on  jail  prisoners.  In- 
ternal reviews  found  no  wrongdoing  by 
the  guards,  but  the  lawsuit  claimed  that 
stun  guns  were  used  in  a “gratuitous  and 
torturous”  manner  on  prisoners  who 
posed  “no  threat  of  violence  or  harm  to 
themselves  or  others.” 

A 24-year-old  woman  arrested  for 
driving  without  a license,  for  example, 
was  allegedly  Tasered  four  times  after  she 
refused  to  be  strip  searched  in  front  of 
male  guards.  “She  was  left  lying  naked, 
face  down  on  the  floor  of  her  cell,”  the 
suit  stated.  In  another  incident,  a pregnant 
woman  was  allegedly  Tasered  after  she  was 
unable  to  remove  a tongue  ring  because  her 
hands  were  slippery.  The  woman  had  asked 
to  use  a paper  towel;  guards  Tasered  her 
and  then  let  her  use  a paper  towel. 

The  sheriff’s  office  argued  in  court  fil- 
ings that  stun  gun  use  at  the  jail  “did  not 
constitute  excessive  force,”  even  though 
some  prisoners  had  been  Tasered  while 
they  were  already  restrained,  such  as  in  a 
restraint  chair. 

The  lawsuit  noted  that  “In  case  after 
case,  deputies  tase[d]  people,  often  in  the 
drive  stun  mode  to  cause  pain,  when  the  per- 
son was  greatly  outnumbered  by  a team  of 
deputies  who  were  easily  able  to  physically 
overpower  and  control  the  individual.” 

Sgt.  Jim  Gilbert  of  the  Fraternal 
Order  of  Police  said  he  supported  the 
guards’  use  of  Tasers  at  the  jail.  “We  sup- 
port the  use  of  Tasers  when  dealing  with 
combative  inmates  who  potentially  could 
harm  themselves  as  well  as  the  deputies  or 
other  staff  members,”  Gilbert  said.  “The 
deputies  acted  in  accordance  with  their 
training  and  with  the  equipment  provided 
to  them  by  the  sheriff’s  office.” 

The  DOJ’s  motion  seeking  to  join  the 
lawsuit,  however,  said  stun  guns  were  used 
in  a “callous  and  sadistic  manner.” 

Franklin  County  agreed  to  settle  the 
case  in  February  2011;  according  to  the 
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by  Brandon  Sample 

settlement,  the  county  will  pay  $30,000  to 
Ohio  Legal  Rights  Service  “as  costs  associ- 
ated with  the  litigation  of  Plaintiffs’  claim 
for  injunctive  relief.”  Pursuant  to  an  agree- 
ment with  the  DOJ,  the  county  will  provide 
training  to  jail  staff  on  standards  for  use  of 
force,  including  the  use  of  Tasers.  Tasers  will 
not  be  used  against  prisoners  who  do  not 
reasonably  pose  a threat  to  staff  or  others, 
who  are  not  resisting  with  physical  force,  or 
who  remain  “in  a limp  or  prone  position.” 

The  agreement  with  the  DOJ  includes 
additional,  detailed  requirements  regard- 
ing the  use  of  Tasers  at  the  jail. 


An  employee  at  Georgia’s  Clayton 
County  Sheriff’s  Office  said  she  was 
fired  because  she  refused  to  have  a sexual 
threesome  with  the  sheriff  and  a female 
deputy. 

The  story  began  developing  in  April 
2011  after  the  indictment  of  Clayton 
County  Deputy  Alicia  Nicole  Parkes,  who 
was  charged  with  a felony  for  using  a cell- 
phone to  videotape  another  employee  in 
the  bathroom.  The  sheriff’s  office  employee 
who  reported  the  videotaping,  LaDonna 
Williams,  claimed  she  was  fired  when  she 
refused  to  engage  in  a sexual  encounter  with 
Parkes  and  Sheriff  Kem  Kimbrough. 

Williams,  a high  school  dropout,  said 
she  did  not  qualify  for  her  job  at  the  sher- 
iff’s office  but  Sheriff  Kimbrough  paid  for 
her  GED  with  county  funds.  When  asked 
about  that  by  a reporter,  Kimbrough  said 
he  had  “no  idea”  why  the  county  paid  for 
Williams’  GED. 

“He  heard  that  I had  failed  my  test, 
but  I was  still  allowed  to  work  there.  I 
failed  my  NCIC  test,  my  GCIC,”  said 
Williams.  “The  chief  of  staff  told  me  that 
the  only  reason  I was  hired  was  because 
Sheriff  Kimbrough  wanted  me.” 

She  began  receiving  personal  advanc- 
es shortly  after  being  hired.  “[The  Sheriff] 
gave  me  a card  saying  this  is  my  personal 
number  if  you  need  me  right  away,”  Wil- 
liams said  while  displaying  Kimbrough’s 
business  card  with  a handwritten  number 
on  it. 
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“We  commend  the  Franklin  County 
Sheriff’s  Office  for  acknowledging  its  re- 
sponsibility to  uphold  the  constitutional 
rights  of  persons  in  its  custody,”  said 
Assistant  Attorney  General  Thomas  E. 
Perez.  Of  course  it  took  a lawsuit,  and 
intervention  by  the  DOJ,  before  that  oc- 
curred. See;  Shreve  v.  Franklin  County, 
U.S.D.C.  (S.D.  Ohio),  Case  No.  2:10-cv- 
00644-EAS-MRA.  P 

Sources;  Columbus  Dispatch,  Washington 
Post,  Dept,  of  Justice  press  release  ( Feb. 
4,2011) 


According  to  Williams’  internal  af- 
fairs complaint,  Deputy  Alicia  Parkes 
began  sending  nude  pictures  of  herself 
to  Williams,  then  grabbed  her  breasts.  “I 
got  very  angry  about  that,”  said  Williams. 
“The  next  thing  I know  she’s  asking, 
‘Would  you  have  sex  with  both  of  us?”’ 

Williams’  sexual  harassment  com- 
plaint indicated  that  “both  of  us”  referred 
to  Parkes  and  Sheriff  Kimbrough.  She 
also  told  investigators  about  the  bathroom 
videotape.  While  Parkes  was  reprimanded, 
Williams  was  fired.  “I  was  fired  simply  be- 
cause I did  not  have  a threesome  between 
Sheriff  Kimbrough  and  Deputy  Parkes,” 
she  claimed. 

Kimbrough  termed  that  allegation 
“absolutely  ridiculous.”  His  past  internal 
affairs  record,  however,  indicates  other- 
wise. When  he  was  a major,  Kimbrough 
was  investigated  for  workplace  harass- 
ment for  having  a consensual  relationship 
with  a jail  guard. 

Although  Parkes  was  indicted  in 
March  2011  on  two  felony  counts  for 
obstruction  and  unlawful  eavesdropping 
and  surveillance,  she  remained  on  the  job 
as  a deputy.  The  obstruction  charge  stems 
from  a 2008  incident  in  which  Parkes  was 
accused  of  jumping  on  a Clayton  County 
police  officer  who  was  arresting  one  of  her 
relatives.  P 

Sources;  CBS  Atlanta  News,  www. daily- 
mail.  co.  uk,  www.  mycountypaper.  com 
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The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel 
Brandon  Sample 
ISBN:  978-0-9819385-1-6 
Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of 
books  by  Prison  Legal  News  Publishing  designed  to  help  pro-se  prisoner  litigants 
identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This  book  is  an 
invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 


Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  $49.95 

in  the  United  States  and  Canada,  3rd  Edition 

Jon  Marc  Taylor 

ISBN:  978-0-9819385-0-9 

Paperback,  224  Pages 

The  greatly  anticipated  and  newly  updated  third  edition  of  the  Prisoner's  Guerrilla 
Handbook  to  Correspondence  Programs  in  the  United  States  and  Canada  has 
finally  arnvedl  Author  Jon  Marc  Taylor’s  brand  new  version  is  the  latest  in  this 
unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 


Prisoners’  Self-Help  Litigation  Manual,  4th  Edition 
John  Boston  & Dan  Manville 
ISBN:  978-0-1953744-0-7 
Paperback,  960  pages 


$45.95 


Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition, 
is  an  indispensable  guide  for  prisoner  litigants  and  prisoner  advocates  seeking  to 
understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to  protect  those 
rights.  Clear, comprehensive,  practical  advice  provides  prisoners  with  everything 
they  need  to  know  on  conditions  of  confinement,  civil  liberties  in  prison, 
procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
to  win  lawsuits. 
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Federal  Court  Dismisses  Virginia  Lifers’  Parole  Suit 


On  October  25, 2010,  a federal  district 
court  dismissed  a complaint  brought 
by  eleven  Virginia  Department  of  Correc- 
tions prisoners  who  alleged  due  process 
and  ex  post  facto  violations  with  respect 
to  their  parole  hearings. 

The  prisoners  had  sought  to  repre- 
sent a class  of  over  6,000  parole-eligible 
men  and  women  incarcerated  for  violent 
offenses  committed  before  January  1, 
1995,  when  Virginia’s  General  Assembly 
abolished  parole.  They  contended  that 
the  Virginia  Parole  Board  had  adopted 
practices  subsequent  to  January  1,  1995 
that  deprived  them  of  a “fair  and  mean- 
ingful opportunity”  to  be  considered  for 
parole. 

The  district  court  granted  the  defen- 
dant Parole  Board  members’  motion  to 
dismiss  the  suit  under  Fed.R.Civ.P.  Rule 
12(b)(6).  In  so  ruling,  the  court  found  that 
statistics  with  respect  to  parole  release,  as 
well  as  the  changes  related  to  the  Board’s 
practices  and  procedures,  were  essentially 
irrelevant  as  a matter  of  law. 

The  district  court  held  that  neither 
the  Constitution  nor  Virginia  law  created 
a liberty  interest  in  release  on  parole  pro- 
tected by  the  federal  due  process  clause. 
In  regard  to  parole  consideration  (as  op- 
posed to  release),  on  the  other  hand,  the 
court  found  that  the  prisoners’  limited 
federal  liberty  interest  was  sufficiently 
protected  so  long  as  the  Board  provided 
at  least  one  constitutionally  valid  reason 
for  discretionary  parole  denial.  It  did  not 
matter  that  the  reason  for  denial  was  often 
no  more  than  a variant  of  the  boilerplate 
“serious  nature  of  the  offense.” 

To  the  extent  that  the  Parole  Board 
may  be  failing  to  follow  state  law  guide- 
lines, the  district  court  held  that  any  such 
deviations  “involve[d]  at  most  a state 
procedural  requirement  that  would  be 
required  to  be  enforced  in  the  Virginia 
courts,  under  Virginia  law.” 

The  prisoners’  ex  post  facto  argument 
also  failed,  the  court  held,  because  their 
allegations  about  an  increased  risk  of 
punishment  were  not  linked  to  the  imple- 
mentation of  any  particular  law,  rule  or 
regulation,  but  rather  merely  described  a 
change  in  the  manner  in  which  the  Parole 
Board  lawfully  exercised  its  discretion. 
See:  Burnette  v.  Fahey,  U.S.D.C.  (E.D. 
Vir.),  Case  No.  3:10-cv-00070;  2010  WL 
4279403. 

On  March  1,  2011  the  district  court 
denied  the  plaintiffs’  motion  to  amend 
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the  order  of  dismissal  to  be  “without 
prejudice,”  so  as  to  allow  amendment 
of  their  complaint.  The  court  found  the 
“Plaintiffs  do  not  propose  to  amend  their 
complaint  in  a way  that  affects  the  defi- 
ciency, whether  certain  named  Plaintiffs 


More  than  25  cities  and  counties  have 
taken  steps  to  remove  unfair  barri- 
ers in  their  employment  practices  relative 
to  hiring  ex-offenders,  according  to  a 
resource  guide  produced  by  the  National 
Employment  Law  Project. 

Central  to  this  new  hiring  initiative 
has  been  the  removal  of  questions  about 
an  individual’s  criminal  history  from 
initial  job  applications,  and  the  deferral 
of  criminal  background  checks  until  the 
final  hiring  stage.  Such  changes,  known 
as  “Ban  the  Box,”  follow  studies  that 
indicate  it  is  sound  employment  policy  to 
hire  ex-felons. 

Chicago,  Boston  and  San  Francisco 
took  the  first  steps  to  abandon  practices 
that  often  barred  former  offenders  from 
municipal  jobs.  Boston,  for  example,  has 
a nondiscrimination  law  that  covers  mu- 
nicipal hiring  and  hiring  by  companies 
that  do  business  with  the  city.  Criminal 
record  reviews  are  not  conducted  except 
for  police,  child  care  workers,  teachers, 
disabled  care  workers  and  other  sensitive 
positions.  In  such  cases  the  background 
check  comes  near  the  end  of  the  employ- 
ment process,  just  before  the  applicant  is 
hired.  If  the  job  offer  is  withdrawn  due  to 
a criminal  record  the  applicant  may  chal- 
lenge the  decision  not  to  hire. 

Other  cities  that  have  taken  steps  to 
improve  their  hiring  policies  to  accommo- 
date former  prisoners  include  Austin,  TX; 
Cincinnati,  OH;  Detroit,  MI;  Memphis, 
TN;  Seattle,  WA;  and  Washington,  DC. 
According  to  the  New  York  Times,  a law 
pending  in  the  Massachusetts  legislature 
would  give  job  applicants  the  right  to 
access  criminal  background  reports  used 
to  deny  employment,  and  would  exclude 
from  such  reports  felony  offenses  more 
than  10  years  old. 

Connecticut’s  2010  law  prohibits 
applicants  from  being  disqualified  for 
licensure  or  employment  by  the  state 
or  any  of  its  agencies  based  solely  on  a 
prior  conviction,  unless  they  are  other- 
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received  constitutionally  sufficient  due 
process.  Because  they  cannot  ‘allege  facts 
sufficient  to  state  all  the  elements  of  [their] 
claim,’  their  proposed  amendment  ...  is 
futile.”  See:  Burnette  v.  Fahey,  2011  WL 
796739  (E.D.  Vir.  2011).  PJ 


wise  disqualified  by  state  law.  The  statute 
requires  that  employers  or  licensing  agen- 
cies consider  the  nature  of  the  crime  and 
its  relationship  to  the  job  or  occupation, 
and  take  into  account  rehabilitation  in- 
formation and  the  time  that  has  elapsed 
since  the  applicant’s  conviction  or  release 
from  custody. 

New  Mexico’s  law  states  that  convic- 
tions “may  not  operate  as  an  automatic 
bar  to  attaining  such  public  employment 
or  license.”  The  law  in  Minnesota  includes 
a set  of  factors  to  consider  when  evaluat- 
ing what  is  “job  related,”  and  states  that 
applicants  may  not  be  disqualified  due 
to  a criminal  record  if  they  can  show 
competent  evidence  of  rehabilitation  and 
current  fitness  to  perform  the  duties  of  the 
job  position. 

Other  states,  including  California, 
Maryland,  Nebraska,  New  Jersey  and 
Rhode  Island,  have  introduced  legislation 
to  expand  hiring  protections  for  people 
with  criminal  records.  Clearly,  states  have 
begun  to  recognize  that  for  ex-prisoners 
to  succeed  they  must  have  access  to  jobs 
without  facing  discrimination  and  other 
arbitrary  barriers  based  solely  on  their 
criminal  records. 

As  stated  by  former  Chicago  Mayor 
Richard  Daley,  “Implementing  this  new 
policy  won’t  be  easy,  but  it’s  the  right  thing 
to  do....  We  cannot  ask  private  employers 
to  consider  hiring  former  prisoners  unless 
the  city  practices  what  it  preaches.” 

The  U.S.  Equal  Employment  Op- 
portunity Commission  (EEOC)  addressed 
the  topic  of  barriers  to  employment  for 
ex-offenders  during  a July  26, 2011  meet- 
ing. In  a formal  comment  submitted  to  the 
EEOC  after  that  meeting,  PLN  noted  that 
“Common  sense,  our  empirical  experi- 
ence and  research  studies  all  indicate  that 
ex-offenders  have  a difficult  time  finding 
jobs  that  provide  a living  wage  following 
their  release  from  custody,  in  large  part 
due  to  their  criminal  record,  and  that  this 
difficulty  in  securing  employment  directly 
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contributes  to  reentry  problems  and  thus 
higher  recidivism  rates.” 

PLN  cited  recent  research  that  found 
a strong  negative  effect  of  incarceration  on 
upward  economic  mobility  not  only  for 
former  prisoners  but  also  their  families 
[see:  PLN , Aug.  2011,  p.26],  and  noted 
that  “Often  a former  prisoner’s  criminal 


record  has  no  relation  to  the  type  of  job  he 
or  she  is  seeking,  but  because  ex-offenders 
do  not  constitute  a protected  class,  em- 
ployers are  free  to  discriminate  against 
them  and  deny  them  employment  based 
on  their  criminal  record  alone.” 

PLN  encouraged  the  EEOC  “to  give 
serious  consideration  to  this  issue,  and  to 


propose  and  promulgate  solutions  to  this 
problem  which  is  faced  by  many,  if  not 
most,  of  the  almost  730,000  prisoners 
who  are  released  from  state  and  federal 
correctional  facilities  each  year.” 

Sources:  New  York  Times,  National  Em- 
ployment Law  Project 


Florida  Prisoner’s  Suicide  Suit  Settles  for  $500,000 


A $500, 000  settlement  has  been  reached 
in  a lawsuit  stemming  from  the  2006 
suicide  of  an  18-year-old  Florida  prisoner. 
The  suit  was  filed  by  the  parents  and  estate 
of  Aleshia  Napier  against  the  Florida 
Department  of  Corrections  (FDOC),  two 
private  medical  contractors  and  a prison 
psychiatrist. 

While  at  the  Lowell  Correctional  In- 
stitution on  September  15,  2006,  Napier 
made  a serious  suicide  attempt  by  setting 
her  sheets  on  fire  after  hearing  voices 
telling  her  to  kill  herself.  She  received  an 
emergency  transfer  to  the  Crisis  Stabiliza- 
tion Unit  (CSU)  at  Broward  Correctional 
Institution. 

Upon  her  initial  reception  into  the 
FDOC,  Napier  was  diagnosed  with 
bipolar  disorder  and  depression  with 
psychotic  aspects,  plus  mood  swings. 
Her  suicide  profile  revealed  a history  of 
suicidal  ideations  and  twelve  different 
suicide  attempts,  including  three  occasions 
in  the  two  years  preceding  her  arrest  and 
incarceration  that  resulted  in  involuntary 
psychiatric  hospitalization. 

Napier  was  placed  on  suicide  observa- 
tion status  in  the  CSU  upon  her  arrival  at 
Broward  on  September  18,  2006.  While 
FDOC  policy  states  prisoners  typically 
spend  15  to  30  days  in  the  CSU,  Napier 
was  discharged  by  Dr.  Alejandro  Urrutia 
only  three  days  later.  She  was  then  placed 
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in  solitary  confinement,  which  is  known 
to  have  “deteriorative  effects”  on  mentally 
ill  prisoners. 

That  same  day  Napier  declared  a 
psychological  emergency  and  reported 
suicidal  ideations.  From  September  21 
to  October  18,  2006  she  was  transferred 
from  the  CSU  to  solitary  confinement 
as  a result  of  reporting  a desire  to  harm 
herself  and  increased  feelings  of  depres- 
sion and  ambivalence.  Despite  her  mental 
health  history  and  recurring  reports  of 
suicidal  thoughts,  Napier  was  not  re- 
ferred to  a high  level  of  psychiatric  care 
and  was  continually  returned  to  solitary 
confinement. 

“[T]he  Defendants  were  more  inter- 
ested in  quickly  moving  patients  in  and 
out  of  suicide  observation  status  cells  than 
in  treating  and  observing  them,”  stated  the 
complaint  in  a subsequent  lawsuit. 

Napier  was  found  hanging  from 
a sheet  suspended  from  her  bunk  bed 
post  on  October  31,  2006,  and  was  later 
pronounced  dead.  From  the  time  of  her 


release  from  solitary  confinement  on 
October  18,  2006  until  her  death,  she  was 
seen  by  a mental  health  professional  only 
twice. 

The  health  care  at  Broward  had  been 
contracted  out  to  Prison  Health  Services 
(PHS),  which  subcontracted  with  MHM 
Correctional  Services,  Inc.  to  provide  and 
manage  all  mental  health  care  to  prison- 
ers. During  mediation  on  March  28 , 20 1 1 , 
MHM  agreed  to  pay  $500,000  to  settle 
the  lawsuit.  The  FDOC,  PHS  and  Dr. 
Urrutia  were  released  as  defendants  and 
the  suit  was  dismissed  in  exchange  for  the 
settlement. 

Each  party  was  responsible  for  its  at- 
torney fees  and  costs.  The  plaintiffs  were 
represented  by  Randall  C.  Berg,  Jr.  with 
the  Florida  Justice  Institute.  See:  Napier 
v.  Florida  Department  of  Corrections, 
U.S.D.C.  (S.D.  Fla.),  Case  No.  0:09-cv- 
61 158-PAS.  H 

Additional  sources:  www.naplesnews.com, 
www.  nbcmiami.  com 
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$85,000  Settlement  in  Philadelphia  Wrongful  Imprisonment  Suit 


their  error  sooner.  “I’m  not  a detective  and  Case  No.  2:10-cv-03877-BMS.  P 
I could  even  figure  [it]  out,”  he  noted.  The 

case  settled  on  March  30,  2011.  See:  Rob-  Additional  sources:  Philadelphia  Daily 
inson  v.  Loduca,  U.S.D.C.  (E.D.  Penn.),  News,  www.cnn.com 

Former  Federal  Prisoner  Seeks  Almost 
$280,000  in  Attorney  Fees  from  BOP 


The  City  of  Philadelphia  has  agreed  to 
pay  $85,000  to  a man  who  was  wrong- 
fully arrested  and  imprisoned  for  a year 
for  a crime  he  didn’t  commit. 

When  Eugene  Robinson  saw  his 
photo  in  the  Week’s  Most  Wanted  section 
of  the  Philadelphia  Daily  News  on  August 
4,  2008,  he  later  told  reporters  that  he 
“broke  down  and  started  crying  because 
[he]  didn’t  know  what  to  do.” 

The  caption  next  to  Robinson’s  photo 
said  he  was  wanted  in  connection  with  the 
rape  of  a woman  at  sword  point.  Robin- 
son’s picture  was  an  old  mug  shot  taken 
after  an  earlier  arrest  for  theft;  a reward 
was  offered  for  his  capture. 

Robinson  sought  help  from  state 
Senator  Shirley  Kitchen,  who  told  him  to 
turn  himself  in.  He  did  so,  and  everyone 
was  sure  the  matter  would  be  cleared  up 
quickly. 

“There  was  a warrant  out  for  his  ar- 
rest, and  it  just  wasn’t  a good  idea  for  him 
to  walk  around  wanted  for  such  a serious 
crime,”  Sen.  Kitchen  stated.  “I  thought  it 
was  going  to  be  straightened  out.  I really 
did....” 

It  took  five  months,  though,  for  Phila- 
delphia police  to  realize  Eugene  Robinson 
was  not  their  man.  In  fact,  the  only  thing 
Robinson  and  the  real  attacker  shared  in 
common  was  the  same  first  name.  They 
had  different  birth  dates  and  lived  at  dif- 
ferent addresses.  Meanwhile,  Robinson 
remained  in  jail  unable  to  make  bond  until 
the  charge  was  dropped  in  January  2009, 
then  served  another  8 months  for  failure 
to  pay  restitution  in  a different  case. 

“We  knew  that  the  potential  suspect’s 
name  was  Eugene  and  the  initial  inves- 
tigation showed  up  Eugene  Robinson,” 
explained  Craig  Straw,  Philadelphia’s 
Chief  Deputy  Solicitor.  “There  was 
clearly  a name  and  sort  of  identity  issue 
between  this  Eugene  Robinson  and  the 
other  guy.” 

The  “other  guy”  turned  out  to  be  a 
suspect  who  lived  near  the  rape  victim. 
The  police  had  even  interviewed  - and  then 
released  - the  right  suspect.  When  they  ob- 
tained a warrant,  however,  they  incorrectly 
put  Eugene  Robinson’s  photo  with  it. 

Beyond  spending  a year  in  jail  for 
an  offense  he  didn’t  commit,  Robinson 
lost  his  plumbing  job  and  his  fiancee  left 
him. 

Alan  Denenberg,  Robinson’s  attorney 
who  handled  the  lawsuit  against  the  city, 
said  the  police  should  have  recognized 
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In  an  unusual  case,  Nicole  Michelle 
Defontes  is  seeking  nearly  $280,000 
in  “attorney’s  fees,  expert  fees,  and  costs 
to  challenge  the  Bureau  of  Prisons’ 
(BOP)  violations  of  its  own  rules  and 
regulations,”  according  to  a motion 
filed  in  the  U.S.  District  Court  for  the 
Southern  District  of  Florida.  Named 
as  defendants  in  Defontes’  legal  action 
were  John  T.  Rathman,  the  warden  of 
the  Federal  Detention  Center  (FDC)  in 
Miami;  Carlos  Rodriguez,  Community 
Corrections  Manager  for  the  Southern 
District  of  Florida;  and  then-BOP  Direc- 
tor Harley  Lappin. 

The  motion  was  filed  pursuant  to  the 
Equal  Access  to  Justice  Act,  28  U.S.C.  § 
2412,  and  28  U.S.C.  § 1927.  According 
to  Defontes’  pleading,  the  EAJA  “waives 
sovereign  immunity  and  permits  the  Court 
to  award  ...  attorneys  fees  and  costs  ...  if 
it  finds  that:  1)  the  government  has  acted 
in  bad  faith,  wantonly,  or  for  oppressive 
reasons  in  the  conduct  of  this  litigation,  or 
2)  the  government’s  position  on  the  merits 
of  the  case  was  not  substantially  justified 
...  [and]  the  Court  may  award  fees  pursu- 
ant to  section  1927  based  on  a finding  that 
government’s  counsel  has  unreasonably 
multiplied  the  expense  of  these  proceed- 
ings or  acted  in  bad  faith....” 

Defontes  had  already  served  4 Vi  years 
as  a federal  prisoner  for  a drug  crime. 
While  incarcerated  she  graduated  from 
high  school  and  college,  and  participated 
in  a residential  drug  program  that  offered 
a year  off  her  sentence  and  the  right  to 
spend  the  last  six  months  in  home  con- 
finement. Once  out  of  prison  Defontes 
found  a job  in  West  Palm  Beach  as  a drug 
counselor.  However,  on  August  10,  2009 
she  was  summoned  to  a halfway  house, 
where  she  was  arrested  for  allegedly  fail- 
ing a drug  test.  She  was  then  returned  to 
FDC  Miami. 

Defontes  requested  her  attorney,  and 
also  demanded  a hair  test  to  verify  the 
drug  test  results.  Her  theory  was  that  a 
poppy  seed  roll,  which  shares  character- 
istics of  opiates  derived  from  the  poppy 
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plant,  which  is  used  to  produce  heroin, 
might  have  triggered  a false  positive.  De- 
fontes was  placed  in  solitary  confinement 
after  her  attorney  contacted  the  BOP. 

She  was  administratively  tried  on  two 
occasions,  once  in  absentia  and  both  times 
without  legal  representation.  Facing  an 
additional  2-1/2  years  in  prison,  in  Sep- 
tember 2009  she  filed  a petition  for  writ 
of  habeas  corpus.  The  BOP  responded  to 
the  petition  by  trying  to  transfer  her  to 
another  state,  until  they  were  prevented 
from  doing  so  by  a court  order. 

Further  investigation  by  Defontes’ 
attorney  determined  that  she  had  not,  in 
fact,  failed  the  drug  test  because  she  reg- 
istered 0.1  milligrams  per  milliliter  - well 
below  the  minimum  threshold  of  .3  mpm 
for  a positive  test  result. 

According  to  her  attorney,  Daniel 
Scott  Fridman  of  Holland  & Knight, 
“The  BOP  person  in  charge  of  the  early 
release  program  didn’t  even  know  about 
the  cutoff.”  The  BOP  contended  that  eat- 
ing a poppy  seed  roll  was  itself  a violation 
of  the  conditions  of  Defontes’  community 
release,  but  the  court  refused  to  consider 
that  argument. 

Defontes  was  released  from  prison  on 
October  6, 2009.  Federal  judge  Marcia  G. 
Cooke  held  an  evidentiary  hearing  the 
next  day,  stating,  “When  this  happens 
in  other  countries  we  call  up  Amnesty 
International  ....  but  for  the  fact  of  this 
defendant  having  resources,  she  would  be 
in  the  FDC  supervised  release  gulag.”  The 
court  granted  Defontes’  habeas  petition 
and  ordered  that  she  be  placed  under  the 
custody  of  the  U.S.  Probation  Office. 

The  BOP  moved  for  reconsideration, 
which  the  court  denied  on  Sept.  30,  2010, 
stating,  “In  this  case  the  Bureau  of  Prisons 
wrongfully  convicted  Ms.  Defontes  twice, 
and  if  not  for  the  efforts  of  her  attorney, 
the  Bureau  of  Prisons  would  have  wrong- 
fully deprived  her  of  her  earned  good-time 
credits  and  would  have  wrongfully  de- 
tained her  beyond  the  time  when  she 
rightfully  should  have  been  released  - all 
because  the  Bureau  of  Prisons  failed  to 
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follow  its  own  policies,  and  further  failed 
to  discover  its  own  mistake.” 

The  BOP  has  since  appealed  the 
district  court’s  judgment  to  the  Eleventh 


Circuit;  Defontes’  motion  for  $243,841  in 
attorney  fees  and  $34,845.90  in  costs  re- 
mains pending.  See:  Defontes  v.  Rathman, 
U.S.D.C.  (S.D.  Fla.),  Case  No.  l:09-cv- 


22680-MGC.  FI 

Additional  source:  www.  daily  business- 
review.  com 


Third  Circuit  Upholds  Unanimity  Requirement 
for  Pennsylvania  Pardon  Recommendations 


The  Third  Circuit  Court  of  Appeals  has 
upheld  a Pennsylvania  law  requiring 
a unanimous  vote  on  pardon  and  com- 
mutation recommendations. 

Article  IV  § 9(a)  of  Pennsylvania’s 
constitution  authorizes  the  governor  to 
commute  or  pardon  a prisoner.  Such 
authority  is  exercised  upon  a recom- 
mendation of  the  Pennsylvania  Board  of 
Pardons  under  Article  IV  § 9(b).  Prior  to 
1997,  § 9(a)  authorized  a recommendation 
upon  a majority  vote. 

In  1994  the  governor  commuted  Regi- 
nald McFadden's  life  sentence  for  murdering 
a 67-year-old  woman,  upon  a majority  vote 
of  the  Board  of  Pardons.  Just  92  days  after 
his  release,  McFadden  raped  and  murdered 
another  woman.  He  also  murdered  a man 
and  a 78-year-old  woman. 

In  the  wake  of  McFadden’s  carnage, 
Pennsylvania  voters  amended  the  state 
constitution  to  require  a unanimous  vote 
on  commutation  and  pardon  recommen- 
dations; the  amendment  also  required 
that  the  Board’s  membership  include  a 
crime  victim. 

The  constitutional  amendment  took 
effect  on  November  4,  1997.  Eight  days 
later,  the  Pennsylvania  Prison  Society  and 
other  plaintiffs  challenged  the  amendment 
in  federal  court. 

On  March  13, 2006,  the  district  court 
held  “that  the  new  requirement  of  Board 
unanimity  in  recommending  pardons  for 
prisoners  sentenced  to  life  imprisonment 
...  violated  the  Ex  Post  Facto  Clause.”  The 
court  denied  relief  in  all  other  respects. 
See:  Pennsylvania  Prison  Society  v.  Ren- 
dell,  419  F.Supp.2d  651  (M.D.  Pa.  2006) 
[PLN,  Feb.  2007,  p.25]. 

On  appeal,  the  Third  Circuit  re- 
manded for  further  consideration  of  the 
issue  of  standing.  See:  Pennsylvania  Prison 
Society  v.  Cortes,  508  F.3d  156  (3d  Cir. 
2007)  [PLN,  April  2008,  p.25].  The  lower 
court  subsequently  concluded  that  the 
plaintiffs  had  standing,  and  reinstated  its 
previous  summary  judgment  ruling  on 
June  11,  2009.  See:  Pennsylvania  Prison 
Society  v.  Cortes,  2009  WF  1653543  (M.D. 
Pa.  2009). 

On  appeal  after  remand,  the  Third 


Circuit  upheld  the  district  court’s  decision 
as  to  standing  but  reversed  its  ex  post  facto 
holding  on  three  grounds. 

First,  the  appellate  court  noted  that 
the  governor  may  deny  a commutation 
or  pardon  for  any  reason  or  no  reason 
at  all.  As  such,  the  plaintiffs  could  not 
show  “that  the  1997  Amendment  raises  a 
‘significant  risk’  that  commutations  will 
be  denied  that  otherwise  would  have  been 
received,”  citing  Snodgrass  v.  Robinson, 
512  F.3d  999,  1002  (8th  Cir.  2008). 

Second,  the  Court  of  Appeals 
disagreed  with  the  district  court’s  deter- 
mination that  Mickens-Thomas  v.  Vaughn, 
321  F.3d  374  (3d  Cir.  2003)  [PLN,  June 
2004,  p.24]  was  controlling  law,  because 
pardon  and  parole  are  distinctly  differ- 
ent. Given  the  unpredictability  of  the 


discretionary  commutation  process,  the 
plaintiffs  could  not  demonstrate  a signifi- 
cant risk  of  increased  punishment.  Before 
or  after  enactment  of  the  constitutional 
amendment,  there  was  never  any  certainty 
that  a Pennsylvania  lifer  would  ever  be 
released  from  prison. 

Finally,  the  Third  Circuit  agreed 
“with  the  Board  of  Pardons  that  the  1997 
Amendment  presents  no  viable  ex  post 
facto  claim  because  it  only  concerns  a 
change  in  the  voting  procedures  employed 
by  the  Board  of  Pardons,  a change  that 
does  not  affect  the  prisoners’  substantial 
rights  and  thus  one  that  is  ‘too  slight’  to 
bring  it  within  the  scope  of  the  Ex  Post 
Facto  Clause.”  See:  Pennsylvania  Prison 
Society  v.  Cortes,  622  F.3d  215  (3d  Cir. 
2010),  cert,  denied. 


Prisoners  Used  to  Clean  Foreclosed 


Houses  in  Georgia 


According  to  several  October  2010 
news  reports,  foreclosed  homes  in 
Covington  and  Newton  County,  Georgia 
were  being  cleaned  by  prisoners.  It  was 
not  mentioned  whether  the  prisoners 
came  from  local  jails  or  state  prisons,  but 
the  reports  referenced  the  use  of  “prison 
labor.”  One  local  newspaper  opposed  the 
idea,  though  others  viewed  it  as  banks  tak- 
ing advantage  of  a cheap  source  of  labor 
to  process  vacant  homes. 

There  is  a glut  of  foreclosed  houses 
throughout  the  nation  due  to  the  economic 
downturn.  Sales  of  many  of  the  homes  were 
delayed  by  problems  with  documentation 
and  improper  signing  of  foreclosure  docu- 
ments, causing  the  inventory  of  foreclosed 
properties  to  grow.  That,  in  turn,  has  in- 
creased the  pressure  on  lending  institutions 
to  quickly  process  foreclosed  homes  to  get 
them  back  on  the  market. 

Apparently  using  prisoners  is  one  way 
to  accomplish  that  goal,  despite  the  fact 
that  prison  labor  takes  jobs  away  from 
non-incarcerated  workers  at  a time  when 
the  national  unemployment  rate  is  around 
10  percent.  The  city  of  Lakeland,  Georgia 
is  also  reportedly  using  prison  labor  to  con- 


struct a city  call  and  police  building.  P 

Sources:  www.  homeforeclosuressale.  com, 
www.  workers,  org 
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Texas  Chaplain  Who  Complained  of 
Jail  Conditions  Reinstated,  Suit  Settled 


In  January  2011,  Gail  Hanson  was 
reinstated  as  a volunteer  chaplain  at 
the  Cameron  County  Jail  in  Brownsville, 
Texas.  She  had  been  banned  from  the  facil- 
ity after  she  publicly  criticized  conditions 
at  the  jail,  and  her  reinstatement  was  part 
of  a settlement  in  a civil  rights  lawsuit 
against  the  county. 

Hanson  was  a volunteer  chaplain 
who  visited  with  and  ministered  to  female 
prisoners  at  the  jail  for  8 years  before  she 
spoke  at  a political  candidate  forum  on 
criminal  justice  issues  in  February  2008. 
At  the  forum  she  criticized  jail  conditions, 
noting  that  female  prisoners  were  denied 
sanitary  napkins  and  indigent  hygiene 
packages,  held  for  long  periods  - up  to 
several  years  - before  going  to  trial,  forced 
to  sleep  on  the  floor  due  to  overcrowding, 
given  food  containing  gnats  and  hair,  de- 
nied proper  medical  care,  and  improperly 
housed  in  maximum-security  cells. 

Several  days  later,  Hanson  was  sur- 
rounded by  four  male  guards  when  she 
entered  the  jail,  taken  to  a room  where 
she  and  her  Bible  were  searched,  then 
escorted  out  of  the  facility.  Her  volunteer 
chaplain  credentials  were  revoked  and  she 
was  told  not  to  set  foot  on  jail  property. 
That  included  any  visits  with  prisoners. 
[See:  PLN,  Sept.  2010,  p.  10]. 

Hanson  filed  a civil  rights  complaint 
against  Cameron  County  and  Sheriff 
Omar  Lucio  in  state  court  pursuant  to 
42  U.S.C.  § 1983,  which  was  removed  to 
federal  court.  The  suit  alleged  violations 
of  Hanson’s  free  speech  rights  under  the 
First  Amendment  and  Article  I,  Sections 
8 and  27  of  the  Texas  Constitution,  and 
sought  reinstatement  at  the  jail  but  no 
monetary  damages. 

A settlement  was  reached  that  al- 
lowed Hanson  to  be  accredited  again  as  a 
volunteer  chaplain  and  engage  in  religious 
activities  and  counseling  with  jail  prison- 
ers. The  settlement  agreement  specifically 
prohibits  her  from  conveying  messages 
between  prisoners.  It  also  requires  her  to 
report  any  unconstitutional  or  otherwise 
illegal  conditions  she  observes  to  the  jail’s 
administration,  and  to  allow  them  an 
undefined  “reasonable”  amount  of  time, 
dependent  on  the  nature  of  the  perceived 
condition  or  violation,  to  remedy  the 
problem  before  she  reports  it  to  the  media 
or  at  a public  meeting.  Hanson  expressly 
acknowledged  that  this  “temporarily  limits 
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her  state  and  federal  free  speech  rights.” 

“I’m  so  glad  that  I’ll  be  able  to  put 
this  lawsuit  behind  me  and  get  back  to 
the  work  that  really  matters  - providing 
support  and  guidance  to  the  women  in 
jail  who  need  it,”  said  Hanson.  “I’m  really 
looking  forward  to  praying  again  with 
these  women.” 

The  settlement  also  requires  the  jail 
to  provide  written  copies  of  its  chaplaincy 
policies  to  each  volunteer  chaplain,  and 
to  pay  Hanson  $25,000  in  attorney  fees. 
Hanson  was  represented  pro  bono  by 
attorneys  Samuel  D.  Davis,  Thomas  M. 
Gutting,  David  A.  Grenardo  and  C.  Bran- 


A Florida  federal  district  court  has  de- 
nied a motion  for  a protective  order 
filed  by  the  defendants  in  a class-action 
lawsuit  brought  by  five  current  or  former 
residents  of  Thompson  Academy,  a juve- 
nile facility  managed  by  Youth  Services 
International,  Inc.  (YSI)  with  funding 
from  the  Florida  Department  of  Juvenile 
Justice  (FDJJ). 

The  14-count  complaint  includes 
causes  of  action  against  YSI,  two  coun- 
selors at  Thompson  Academy,  the  facility 
administrator  and  FDJJ’s  Secretary.  The 
lawsuit  seeks  declaratory  and  injunctive 
relief  for  failure  to  protect  juveniles  from 
harm,  violation  of  their  right  to  court 
access,  retaliation,  denial  of  due  process, 
denial  of  necessary  medical  care,  and 
denial  of  adequate  and  nutritious  meals, 
plus  declaratory  relief  and  damages  for 
incidents  involving  “Staff-on-Youth 
Sexual  Assault.” 

In  the  latter  regard,  a 14-year-old 
boy  was  allegedly  sexually  assaulted  by  a 
male  counselor  at  the  facility,  twice.  Ac- 
cording to  a news  report,  attorneys  for 
the  YSI  defendants  claimed  that  if  such 
sexual  encounters  had  occurred  they  were 
consensual,  because  “the  teenager  was 
gay  and  enjoyed  performing  oral  sex  on 
the  counselor.” 

The  defendants  argued  they  were 
entitled  to  a protective  gag  order  due  to 
actions  by  the  plaintiffs  or  their  counsel 
that  “saturated  the  media”  with  informa- 
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non  Robertson  of  the  Houston,  Texas  law 
firm  of  King  & Spalding;  Brownsville 
attorney  Ed  Stapleton;  and  attorneys 
Scott  Medlock,  James  C.  Harrington  and 
Corinna  Spencer-Scheurich  of  the  Texas 
Civil  Rights  Project. 

“This  is  a significant  victory  for 
free  speech  rights,”  said  Medlock.  “Ms. 
Hanson’s  compassion  for  prisoners  is  so 
impressive,  and  it’s  great  that  she’ll  be  able 
to  return  to  this  important  work.”  See: 
Hanson  v.  Lucio,  U.S.D.C.  (S.D.  Tex.), 
Case  No.  l:09-cv-00202.  P 

Additional  source:  TCRP press  release 


tion  about  the  case  as  part  of  a “media 
campaign”  designed  “to  try  and  convict 
[ ] Defendants  in  the  local  press,  robbing 
[ ] Defendants,  at  this  early  stage  of  the 
litigation,  of  their  right  to  a fair  and  im- 
partial jury  and  trial.” 

The  plaintiffs  were  represented  by  the 
Montgomery,  Alabama-based  Southern 
Poverty  Law  Center,  which  describes 
itself  as  an  organization  that  “engages 
in  campaigns  [that]  use  litigation,  com- 
munity mobilization,  media,  and  policy 
advocacy  to  reduce  juvenile  imprisonment 
and  increase  use  [of]  community-based 
alternatives  to  incarceration.” 

To  support  their  motion  for  a protective 
order,  the  defendants  cited  a local  rule  and 
a Florida  Bar  Rule  which  prohibit  extraju- 
dicial statements  that  reveal  information 
that  would  interfere  with  a fair  trial.  The 
Southern  Poverty  Law  Center  countered 
that  it  engages  in  “core  political  speech”  and 
should  be  afforded  First  Amendment  rights 
similar  to  the  NAACP  or  ACLU  when  pur- 
suing “public  interest  lawsuits.” 

The  district  court  did  not  reach  that 
issue,  finding  instead  that  the  extrajudicial 
statements  at  issue  occurred  from  October 
to  December  2010.  With  a trial  scheduled  for 
June  20, 2011,  the  court  held  that  the  timing 
of  the  statements  and  likelihood  of  prejudice 
did  not  warrant  a protective  order. 

Moreover,  plaintiffs’  counsel  repre- 
sented that  the  statements  in  question  were 
aimed  at  legislative  proposals  to  privatize 
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Protective  Order  Denied  in  Privately  Run 
Florida  Juvenile  Facility  Class- Action  Suit 

by  David  Reutter 


prisons,  which  would  no  longer  be  sig- 
nificant after  the  legislative  session  ends. 
Counsel,  at  oral  argument,  recognized 
the  need  to  tailor  publicity  efforts  as  the 
trial  grows  closer.  The  district  court  noted 
there  was  not  a “carnival  atmosphere”  that 
would  justify  a protective  order. 

Based  on  those  factors,  the  court  de- 
nied the  defendants’  motion  on  March  3 1 , 
2011.  See:  D.L.  v.  Slattery,  U.S.D.C.  (S.D. 


Fla.),  Case  No.  0:10-cv-61902-KMM; 
2011WL1303167. 

As  it  turned  out,  the  defendants’  pos- 
turing over  media  publicity  in  the  case  was 
moot,  as  the  lawsuit  settled  shortly  before 
trial.  The  terms  of  the  settlement  were  not 
disclosed.  FJ 

Additional  source:  Broward-Palm  Beach 
New  Times 


$4.5  Million  Settlement  in  Texas  County 
Jail  Strip  Search  Suit 


On  January  12,  2011,  a Texas  federal 
court  approved  a $4.5  million  settle- 
ment in  a civil  rights  lawsuit  involving 
suspicionless  strip  searches  of  people 
booked  into  the  Bexar  County  Detention 
Center  (BCDC)  in  San  Antonio,  Texas  for 
minor  offenses.  The  settlement  will  award 
between  $100  and  $1,000  to  each  person 
who  was  strip  searched  without  reason- 
able suspicion,  depending  on  the  crime 
that  resulted  in  their  arrest.  People  ar- 
rested for  felonies  are  ineligible  to  receive 
any  part  of  the  settlement. 

Julia  Ann  Jackson,  Erica  Bernal  and 
Martin  Martinez  were  arrested  for  mis- 
demeanors, booked  into  the  BCDC  and 
subjected  to  visual  body  cavity  strip  searches 
in  front  of  other  prisoners  as  part  of  the 
intake  process.  Jackson  and  Bernal  had  been 
arrested  for  driving  without  a license,  while 
Martinez  was  arrested  for  DWI. 

Washington,  D.C.-based  attorneys 
Charles  J.  LaDuca,  Gary  E.  Mason, 
Nicholas  A.  Migliaccio  and  Alexandera 
C.  Warren  - who  have  extensive  experience 
in  similar  lawsuits  in  other  states  - helped 
the  plaintiffs  file  a class-action  civil  rights 
suit  pursuant  to  42  U.S.C.  § 1983  in  federal 
court.  They  were  joined  as  class  counsel 
by  San  Antonio  attorneys  Sam  H.  Lock 
and  Kerrisa  Chelkowski;  Amsterdam,  NY 
attorney  Elmer  Robert  Keach  III;  and 
Austin  attorney  James  C.  Harrington  of 
the  Texas  Civil  Rights  Project. 

The  class  consisted  of  all  persons  who 
were  strip  searched  upon  being  booked 
into  the  BCDC  after  having  been  charged 
with  misdemeanor  offenses,  parole  or 
probation  violations,  traffic  infractions, 
civil  commitments  or  other  minor  crimes 
between  November  15,  2005  and  April  9, 
2009.  A subclass  consisted  of  all  persons 
who  were  charged  with  misdemeanor 
narcotics,  shoplifting  or  weapons  offenses. 
Members  of  the  subclass  will  receive  $100 
each  from  the  settlement  while  all  other 


class  members  will  each  receive  $1,000. 

The  lawsuit  alleged  that  the  blanket  strip 
search  policy  at  BCDC  violated  well-settled 
law  in  the  Fifth  Circuit  requiring  a showing 
of  reasonable  suspicion  that  the  person  to  be 
searched  may  be  harboring  weapons  or  other 
contraband.  The  type  of  charge  that  resulted 
in  a person’s  arrest,  such  as  a felony,  may 
serve  to  provide  such  reasonable  suspicion. 
However,  being  charged  with  a minor  offense 
does  not  result  in  reasonable  suspicion  absent 
some  type  of  behavior  indicating  the  presence 
of  contraband. 

A copy  of  the  Bexar  County  Sheriff’s 
Office  search  policy  entered  into  evidence 
revealed  that  the  strip  searches  were  manda- 
tory “[ujpon  the  admission  process,  during 
the  issuance  of  the  inmate  uniform.” 

As  many  as  30,000  people  may 
qualify  for  settlement  payments  accord- 
ing to  county  spokeswoman  Laura  Jesse, 
who  noted  the  county  had  not  admitted 
the  strip  search  policy  at  BCDC  was  un- 
constitutional. 

“The  reason  the  [commissioners]  court 
voted  to  go  ahead  and  settle  is  because  this 
sort  of  lawsuit  has  already  been  brought  in 
the  federal  courts,  where  those  courts  found 
blanket  [strip]  searches  for  misdemeanants 
unconstitutional,”  said  Jesse,  who  men- 
tioned that  only  two  federal  courts  had  held 
otherwise.  [See:  PLN,  July  2011,  p.32]. 

Class  counsel  assisted  the  Sheriff’s  Of- 
fice in  drafting  a new,  constitutional  search 
policy,  which  took  effect  on  April  9, 2009. 

Harrington  expressed  surprise  that 
the  unconstitutional  strip  searches  went 
on  for  so  long,  but  said  the  Texas  Civil 
Rights  Project  would  continue  to  fight 
similar  policies  at  other  jails  when  they 
were  informed  of  same.  See:  Jackson  v. 
County  of  Bexar,  U.S.D.C.  (W.D.  Tex.), 
Case  No.  5:07-cv-00928-FB.  FI 

Additional  source:  San  Antonio  Express- 
News 
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Florida’s  House  Speaker  Wants  to  Quicken  Executions 

by  David  M.  Reutter 

Speeding  up  Florida’s  execution  ma-  redistricting  plans  in  2012.  Some  officials  the  bill  abolishing  the  Commission  on 
chinery  is  a top  priority  for  state  have  pointed  out  that  Florida’s  death  Capital  Cases  in  June  2011.  Interest- 
Flouse  Speaker  Dean  Cannon.  Cannon’s  penalty  process  is  not,  in  fact,  being  held  ingly,  the  end  of  the  Commission  also 
efforts  to  achieve  that  goal  have  included  up  by  the  Supreme  Court.  means  the  end  of  the  CLE  courses  the 

abolishing  a commission  that  oversees  State  Senator  Ronda  Storms,  a Commission  provided  to  attorneys  and 
death  penalty  cases  and  trying  to  reorga-  former  Commission  on  Capital  Cases  judges,  which  may  lead  to  legal  challenges 
nize  the  state’s  Supreme  Court.  board  member,  noted  that  the  governor  in  death  penalty  cases  that  further  delay 

Most  unexpected  in  the  201 1 legisla-  already  has  a list  of  47  prisoners  ready  executions, 
tive  session  was  the  abolishment  of  the  for  execution  upon  his  signing  of  their  “That’s  the  irony  in  the  whole  thing,” 
Florida  Commission  on  Capital  Cases,  death  warrants.  said  state  Rep.  Jim  Waldman.  “It’s  the 

The  agency,  which  compiles  detailed  case  Despite  increasing  caseloads  and  opposite  of  what  [Cannon]  wants  to  effec- 
status  information  on  death  row  prison-  declining  budgets,  Florida’s  courts  are  tuate  by  getting  rid  of  [the  Commission], 
ers,  maintains  a website  that  has  attracted  clearing  out  criminal  cases,  including  This  is  the  one  commission  specifically 
800,000  visitors.  The  Commission  also  death  penalty  cases.  “We  think  the  facts  devoted  to  dealing  with  death  penalty  is- 
provides  Continuing  Legal  Education  that  are  out  there  are  good  facts  for  the  sues  and  the  expeditious  administration 
(CLE)  classes  for  capital  case  defense  at-  courts,”  said  State  Courts  Administrator  of  justice.  By  doing  away  with  this  com- 
torneys,  and  supplies  the  governor’s  office  Lisa  Goodner,  whose  office  issues  studies  mission  you’re  saying  you’re  not  really 
with  information  about  condemned  pris-  on  the  efficiency  of  Florida’s  court  system,  concerned”  with  that  issue. 
oners  who  have  exhausted  their  appeals  “Those  numbers  speak  for  themselves.” 

and  are  eligible  for  death  warrants.  Meanwhile,  Governor  Scott  signed  Source:  www.  news-press,  com 

The  Commission  on  Capital  Cases 

had  five  employees  and  a $370,000  budget.  , . . 

At  a May  5, 2011  Appropriations  Com  1 hird  Circuit  Upholds  Pennsylvania  Sex 
kglSf sessfo™?  Offender  Treatment  Parole  Requirement 

Committee  passed  a Cannon-sponsored  ^ \yHson 

provision  to  repeal  the  state  law  that  ere-  * 

ated  the  Commission,  thereby  abolishing  HPhe  Third  Circuit  Court  of  Appeals  hold  to  be  true’  - i.e.,  his  guilt  - in  order 
the  agency.  There  were  no  previous  discus-  1 held  that  a sex  offender  treatment  re-  to  obtain  parole.”  The  appellate  court 
sions  or  hearings  on  the  provision.  quirement  did  not  violate  a Pennsylvania  declined  “the  ...  Board’s  invitation  to 

Cannon’s  plan  to  speed  up  executions  prisoner’s  constitutional  rights.  cabin  Newman’s  First  Amendment  claim 

- he  noted  that  more  death  row  prisoners  In  1987,  Clifford  Newman  was  con-  under  the  Fifth  Amendment  ‘compelled 
die  of  natural  causes  than  by  lethal  injec-  victed  of  several  sex  offenses  and  sentenced  speech’  framework,”  because  the  “two 
tions  - also  included  a reorganization  to  20  years  in  prison.  Despite  losing  all  of  amendments  serve  different  purposes.” 
of  the  Florida  Supreme  Court.  His  goal  his  appeals  he  continued  to  maintain  his  The  Fifth  Amendment  protects  against 
was  to  increase  the  number  of  justices  innocence.  compelled  self-incrimination  in  a criminal 

to  10.  The  Court  would  then  split  into  In  2000,  Pennsylvania  enacted  a law  proceeding,  while  “the  First  Amendment 
divisions  of  5 justices  each  for  civil  and  making  parole  eligibility  for  sex  offend-  protects,  among  other  things,  ‘the  right  to 
criminal  cases,  which  presumably  would  ers  contingent  upon  completion  of  a sex  refrain  from  speaking  at  all.’” 
streamline  death  penalty  appeals.  His  plan  offender  program  (SOP)  offered  by  the  Applying  a First  Amendment  analy- 
further  called  for  eliminating  the  judicial  Department  of  Corrections  (DOC).  See:  42  sis,  the  Court  of  Appeals  noted  that 
selection  process  and  centralizing  it  with  Pa.Cons.Stat.Ann.  §§  9718. 1(a)  &(b)(l)(ii).  there  is  a protected  “right  of  freedom 
the  governor.  The  DOC  has  complete  discretion  over  the  of  thought”  and  “individual  freedom  of 

The  House  passed  Cannon’s  Supreme  content  and  operation  of  the  program.  mind.”  The  First  Amendment  encom- 
Court  plan,  but  the  Senate  refused.  While  Newman  claimed  that  he  was  in-  passes  “both  the  right  to  speak  freely  and 
Cannon’s  attempt  to  reorganize  the  state  eligible  for  SOP  participation  because  he  the  right  to  refrain  from  speaking  at  all.” 
Supreme  Court  has  become  political  refused  to  admit  his  guilt.  As  a result,  he  As  such,  “a  State  may  not  inquire  about  a 
fodder,  the  Judicial  Nominating  Com  mis-  was  denied  parole  in  2007.  man’s  views  or  associations  solely  for  the 

sions  will  be  cleared  out  to  make  room  for  He  then  filed  a federal  lawsuit  against  purpose  of  withholding  a right  or  benefit 
candidates  who  are  selected  by  Governor  the  Pennsylvania  Parole  Board,  chal-  because  of  what  he  believes.” 

Rick  Scott  and  confirmed  by  the  Senate.  lenging  the  SOP  parole  requirement.  The  Unfortunately  for  Newman,  however. 
The  rhetoric  behind  Cannon’s  Su-  district  court  granted  the  Board’s  motion  the  Third  Circuit  endorsed  the  Supreme 
preme  Court  reorganization  plan  may  be  to  dismiss  and  Newman  appealed.  Court’s  view  in  McKune  v.  Lite,  536  U.S. 

more  motivated  by  politics.  The  Court  The  Third  Circuit  first  addressed  24  (2002)  [PLN,  Oct.  2002,  p.8],  which 
removed  three  legislatively-sponsored  Newman’s  claim  that  the  Board  “violated  held  that  “‘States  ...  have  a vital  interest 
constitutional  amendments  from  the  his  First  Amendment  rights  by  requiring  in  rehabilitating  convicted  sex  offenders’ 
ballot  in  2010,  and  will  review  legislative  him  ‘to  state  a belief  that  he  does  not  and ‘acceptance  of  responsibility  for  past 
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offenses’  is  a ‘critical  first  step’  in  a prison’s 
rehabilitation  program  for  such  offend- 
ers.” Further,  the  appellate  court  noted 
that  “acceptance  of  responsibility  is  the 
beginning  of  rehabilitation.” 

The  Court  of  Appeals  rejected  New- 
man’s argument  that  requiring  innocent 
prisoners  to  admit  guilt  does  not  advance 
rehabilitation.  Once  convicted,  the  Court 
noted,  Newman  was  no  longer  innocent 
despite  his  protests  to  the  contrary.  As 
such,  his  “First  Amendment  claim  was  ... 
properly  dismissed.” 

The  Third  Circuit  also  upheld  the 
dismissal  of  Newman’s  substantive  due 
process  claim  “because  the  ...  Board’s  al- 


The  State  of  Michigan  has  agreed  to  pay 
a prisoner  $100,000  to  settle  a failure  to 
protect  lawsuit  filed  in  federal  court. 

In  2007,  Joseph  Lyons,  42,  was 
serving  a larceny  sentence  at  a Jackson, 
Michigan  prison.  Fie  was  forced  to  share 
a cell  with  Vernard  “Bone”  Meadows,  31, 
who  was  serving  time  for  second-degree 
murder.  “He  had  a very  short  fuse  ...  I 
feared  for  my  life  every  time  I had  to  get 
locked  down  with  him,”  Lyons  testified 
during  a deposition.  Lyons  claimed  that 
Meadows  once  threatened  to  “butcher” 
him  because  he  had  passed  gas. 

Lyons  begged  unit  manager  Kelly 
Holden-Selby  for  a new  cellmate.  However, 
she  became  angry  that  Lyons  had  smoked 
a cigarette  before  meeting  with  her.  “She 
stood  up  and  she  yelled  at  me  to  go  brush  my 
teeth,”  said  Lyons.  Holden-Selby  claimed 


leged  conduct  was  not  arbitrary”  and  did 
not  “shock  the  conscience.” 

Newman’s  procedural  due  pro- 
cess claim  fared  no  better.  Although 
“Newman  is  entitled  to  have  his  parole 
application  ‘fairly  considered,”’  the  ap- 
pellate court  found  that  Pennsylvania 
law  does  not  create  a protected  liberty 
interest  in  parole  release.  See,  e.g.,  Rog- 
ers v.  Pa.  Bd.  of  Prob.  & Parole , 724  A. 2d 
319  (Pa.  1999)  and  Coady  v.  Vaughn,  770 
A. 2d  287  (Pa.  2001).  As  such,  the  Court 
of  Appeals  determined  that  “to  the  extent 
that  Newman  has  a state  law  right  to  have 
his  application  ‘fairly  considered,’  the 
Parole  Board  gave  his  application  all  the 


that  she  could  not  recall  conversations  with 
Lyons  about  his  fear  of  Meadows.  Yet  even 
Lyons’  parents  had  called  the  prison  to  ex- 
press concerns  about  his  safety. 

Lyons  was  later  found  in  a pool  of 
blood  after  Meadows  beat  him  with  a 
metal  bar.  He  spent  weeks  in  a hospital  for 
a closed-head  injury  which  caused  him  to 
suffer  memory  loss  and  other  permanent 
health  problems.  Meadows  was  disci- 
plined for  assaulting  Lyons,  according  to 
prison  spokesman  Russ  Marian. 

Lyons  filed  a federal  lawsuit  against 
Holden-Selby  and  another  prison  em- 
ployee. “He  complained  of  an  imminent 
threat  from  a cellmate,”  said  his  attorney, 
John  T.  Alexander.  “Our  allegation  is  the 
unit  manager  took  it  lightly.” 

A federal  magistrate  judge  recom- 
mended that  the  suit  be  dismissed,  but 


consideration  it  was  due.” 

The  appellate  court  distinguished 
Newman’s  case  from  others  that  found 
due  process  violations  where  the  Board 
“considered  factors  that  were  foreign  to 
the  parole  statute,”  and  from  cases  where 
the  Board  “arbitrarily  denied  parole  based 
on  race,  religion,  political  beliefs,  or  an- 
other impermissible  factor.” 

Finally,  the  Third  Circuit  upheld  the 
dismissal  of  Newman’s  ex  post  facto  claim, 
finding  that  the  Board  could  have  made 
the  same  parole  denial  decision  under  the 
law  in  effect  at  the  time  of  his  commitment 
offenses.  See:  Newman  v.  Beard,  617  F.3d 
775  (3d  Cir.  2010),  cert,  denied. 

Settles  for  $100,000 

U.S.  Chief  District  Court  Judge  Gerald 
Rosen  rejected  that  recommendation.  The 
Michigan  Attorney  General’s  Office  then 
advised  prison  officials  to  settle  the  case 
for  $100,000,  according  to  Marian.  Lyons 
agreed  that  $21,000  of  the  November  2010 
settlement  would  go  to  his  victims  and  any 
unpaid  court  costs  and  fines.  See:  Lyons  v. 
Michigan  DOC,  U.S.D.C.  (E.D.  Mich.), 
Case  No.  2:08-cv-13631-GER-VMM.  P 

Additional  sources:  Associated  Press, 
Chicago  Tribune 
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North  Carolina  Prisoner’s  First-Degree  Murder  Conviction 
is  Valid  Basis  to  Deny  Awarding  Good  Time  Credits 


On  August  27, 2010,  North  Carolina’s 
Supreme  Court  reversed  a grant  of 
habeas  corpus  relief  to  a prisoner  serving 
a life  sentence  for  first-degree  murder, 
holding  that  prison  officials  acted  properly 
in  withholding  various  good  time  credits 
accumulated  against  his  sentence. 

Alford  Jones,  convicted  in  1975,  is 
one  of  a group  of  prisoners  who  com- 
mitted first-degree  murder  between  April 
8,  1974  and  June  30,  1978.  Relying  upon 
the  ruling  in  State  v.  Bowden,  668  S.E.2d 
107  (N.C.  App.  2008),  Jones  argued  that 
his  life  sentence  was  statutorily  defined  as 
a sentence  of  eighty  years. 

The  Wayne  County  Superior  Court 
reviewed  Jones’  habeas  petition  and  agreed 
that  he  was  entitled  to  be  awarded  good 
time,  gain  time  and  merit  time  by  the 
North  Carolina  Department  of  Correction 
(NCDOC).  The  court  concluded  that  Jones 
had  served  the  entirety  of  his  sentence  once 
the  credits  were  applied,  and  ordered  his 
release.  [See:  PLN,  May  2010,  p.34]. 

On  review,  the  Supreme  Court  agreed 
that  the  state  law  at  issue,  N.C.G.S.  § 14-2 
(Cum.  Supp  1974),  provides  that  a “sen- 
tence of  life  imprisonment”  is  “a  term  of 
80  years  in  the  state’s  prison.” 

The  NCDOC  argued  that  it  had  “nev- 
er used  good  time,  gain  time,  or  merit  time 
credits  for  inmates  who  received  sentences 
of  life  imprisonment.”  Prison  officials 
further  argued  they  had  awarded  credits 
to  Jones  not  to  calculate  an  unconditional 
release  date  but  rather  for  the  limited  pur- 
poses of  establishing  a date  if  the  governor 
commuted  his  sentence,  to  move  him  to 
the  least  restrictive  security  level  and  to 
calculate  his  parole  eligibility. 

Jones  claimed  that  the  failure  to  award 
him  earned  credits  against  his  80-year  life 
term  violated  his  rights  to  due  process  and 
equal  protection,  and  constituted  an  ex 
post  facto  violation.  The  Supreme  Court 
addressed  each  issue  independently. 

The  Court  held  that  Jones’  liberty 
interest,  if  any,  in  having  the  credits  used 
for  the  purpose  of  calculating  an  uncon- 
ditional release  date  was  de  minimus, 
particularly  when  contrasted  with  the 
state’s  compelling  interest  “to  imprison 
prisoners”  until  they  can  be  released  while 
ensuring  public  safety.  That  state  interest 
was  particularly  pronounced  when  dealing 
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by  David  M.  Reutter 

with  prisoners  convicted  of  first-degree 
murder. 

The  NCDOC  had  reviewed  Jones  an- 
nually for  parole,  and  upon  denying  him 
parole  determined  that  his  unconditional 
release  would  endanger  public  safety.  Jones’ 
equal  protection  claim  likewise  failed  be- 
cause the  NCDOC  had  never  applied 
credits  to  Jones  or  other  similarly  convicted 
prisoners  to  calculate  an  unconditional 
release  date,  which  meant  the  NCDOC 
“did  not  fully  prepare  Jones  for  uncondi- 
tional release.”  The  public  safety  interest 
led  the  Supreme  Court  to  conclude  that 
the  NCDOC’s  regulations  do  not  require 
sentence  reduction  credits  to  be  applied  to 
prisoners  convicted  of  first-degree  murder 


Florida  sex  offenders  who  have  com- 
pleted their  prison  sentences  may  face 
a legal  morass  that  leaves  them  stuck  in 
indefinite  detention  while  awaiting  trial 
on  whether  they  should  be  civilly  commit- 
ted. During  such  pre-trial  detention  they 
receive  little  to  no  treatment,  and  thus 
cannot  earn  their  release  by  completing 
the  civil  commitment  program. 

The  problem  stems  from  the  Jimmy 
Ryce  Act,  which  established  the  civil  com- 
mitment process  and  created  the  Florida 
Civil  Commitment  Center  (FCCC)  in 
rural  Arcadia.  Civilly  committed  sex  of- 
fenders and  those  awaiting  commitment 
trials  are  detained  at  FCCC. 

The  law  allows  the  state  to  file  a 
civil  commitment  petition  before  a sex 
offender’s  sentence  expires.  If  a petition 
is  filed,  instead  of  being  released  the  sex 
offender  is  transferred  to  FCCC  to  await 
a civil  commitment  trial,  which  must  take 
place  in  the  jurisdiction  where  the  offense 
occurred.  While  the  law  requires  a trial 
within  30  days,  court-appointed  defense 
attorneys  often  waive  the  time  limit  be- 
cause it  takes  more  time  to  find  experts 
to  testify  on  their  clients’  behalf. 

“Once  the  right  to  the  thirty-day  trial 
is  waived,  however,  these  proceedings 
often  seem  to  take  many  years,”  stated 
Florida’s  2nd  District  Court  of  Appeals, 
which  examined  the  delays  in  a case  in- 
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during  the  relevant  time  period. 

Since  the  NCDOC’s  regulations  did 
not  retroactively  increase  the  punishment 
or  take  away  something  that  was  given, 
the  Court  held  there  was  no  ex  post  facto 
violation.  In  conclusion,  the  Supreme 
Court  found  that  the  fact  that  Jones  was 
convicted  of  first-degree  murder  provided 
the  NCDOC  with  a rational  basis  that 
he  was  more  dangerous  than  prisoners 
convicted  of  other  crimes,  and  therefore 
was  not  eligible  to  receive  the  good  time 
credits  granted  to  other  prisoners.  The 
Superior  Court’s  grant  of  habeas  relief 
was  therefore  reversed.  See:  Jones  v.  Keller, 
364  N.C.  249,  698  S.E.2d  49  (N.C.  2010), 
cert,  denied. 


volving  a man  who  was  held  at  FCCC  for 
eight  years  without  a civil  commitment 
trial.  “The  fact  that  the  detainee  is  being 
held  sometimes  hundreds  of  miles  from 
the  trial  forum  does  not  facilitate  timely 
resolution  of  these  cases,”  the  appellate 
court  added. 

Ronald  Morel,  who  had  been  held 
at  FCCC  since  2002,  filed  suit  over  the 
lengthy  delay  in  his  civil  commitment  pro- 
ceedings. It  was  revealed  that  his  case  had 
been  accidentally  closed  by  a court  clerk 
in  2005  and  the  mistake  wasn’t  discovered 
for  three  years.  According  to  the  state  bar, 
his  attorney  had  a history  of  misplaced 
files  and  neglect  in  civil  commitment  cases. 
See:  In  re  Commitment  of  Morel,  2010  WL 
4861507  (Fla.App.  2 Dist.  2010). 

However,  determining  that  it  lacked 
jurisdiction,  the  Court  of  Appeals  referred 
the  case  to  Florida’s  Supreme  Court, 
which  issued  a ruling  on  January  21 , 2011. 
The  state  Supreme  Court  held  that  “these 
matters  (i.e.,  the  failure  to  receive  treat- 
ment as  a pretrial  detainee  and  the  failure 
to  have  held  a civil  commitment  hearing 
for  eight  years)  are  interrelated  and  present 
serious  questions  as  to  the  functioning  of 
our  system  for  civil  commitments  and  the 
legality  of  Morel’s  continued  detention.” 

The  Court  remanded  the  case  for  a 
hearing  before  the  trial  court  as  to  “the 
issues  relating  to  Morel’s  pretrial  deten- 
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While  Awaiting  Civil  Commitment  Trials 


tion,”  specifying  a strict  60-day  deadline 
in  which  to  hold  the  hearing.  See:  Morel  v. 
Sheldon , 59  So.3d  1082  (Fla.  2011). 

Kristin  Kanner,  an  assistant  state 
attorney  who  handles  commitments  in 
Broward  County,  put  the  blame  on  the 
victim.  She  said  Morel  could  have  self- 
committed  instead  of  insisting  on  a trial. 
She  believes  he  refused  self-commitment 


because  he  didn’t  want  to  take  a polygraph 
test,  which  is  part  of  the  treatment  - pos- 
sibly because  he  didn’t  want  to  discuss  a 
murder  case  in  which  he  is  a suspect. 

Whatever  the  circumstances,  Morel’s 
situation  is  hardly  unique  according  to  the 
Court  of  Appeals.  The  current  practice  of 
lengthy  civil  commitment  delays  satisfies 
only  one  entity:  GEO  Care,  a subsidiary 


of  GEO  Group,  the  nation’s  second-larg- 
est private  prison  hi  m.  GEO  Care  collects 
$25  million  each  year  from  the  state  to 
operate  FCCC,  which  it  has  done  with  a 
mixed  track  record.  [See:  PLN,  Sept.  2008, 
p.  16;  Sept.  2007,  p.20],  P 

Additional  source:  www.heraldtribune. 
com 


Parole  Violator  Leaps  to  Death  at  Alaskan  Jail 


Just  hours  after  being  arrested,  an  Alas- 
kan parole  violator  jumped  to  his  death 
inside  an  Anchorage  jail. 

Ralph  Kosbruk,  44,  was  convicted 
of  sexually  abusing  a minor  in  2005, 
according  to  the  Alaska  Department  of 
Public  Safety’s  sex  offender  registry.  On 
January  1,  2011,  he  was  booked  into  the 
Anchorage  Correctional  Center  East  for 
an  undisclosed  parole  violation. 

Just  hours  later  Kosbruk  leaped  to 
his  death  from  a second-tier  balcony, 
stated  Department  of  Corrections  (DOC) 
spokesman  Richard  Schmitz.  An  autopsy 
was  requested  even  though  foul  play  was 
not  suspected. 

Kosbruk  became  the  fifth  prisoner  to 
commit  suicide  by  jumping  from  heights  in- 
side Alaskan  correctional  facilities  since  the 
state  began  keeping  such  statistics  in  1984, 
according  to  Laura  Brooks,  the  DOC’s 
director  of  behavioral  health.  Kosbruk’s 
suicide  is  at  least  the  second  such  incident 
in  less  than  three  years.  In  October  2008,  a 
46-year-old  man  jumped  to  his  death  from 
a second-story  catwalk  at  the  jail. 

Citing  medical  privacy  laws,  Brooks 
would  not  reveal  how  Kosbruk  responded 


to  an  initial  suicide  screening  when  he  was 
booked  into  the  facility. 

“I  can  tell  you  that  if  someone  came 
in  and  made  statements  that  raise  any  kind 
of  suspicion,  they  would  have  been  put  on 
suicide  watch  for  a minimum  of  24  hours,” 
Brooks  said.  Such  prisoners  are  usually 


The  defendants  in  a lawsuit  related  to  a 
tuberculosis  (TB)  outbreak  at  North 
Carolina’s  Brunswick  County  jail  have 
agreed  to  settle  the  case  for  $2,250. 

The  suit  was  hied  in  June  2010  by  for- 
mer prisoner  Frank  Baldwin,  who  claimed 
that  he  spent  months  in  a cellblock  with 
detainee  Omar  Morales,  also  known  as 
Omar  Perez.  Baldwin  alleged  that  jail 
officials  had  failed  to  test  Omar  for  TB 
when  he  was  booked  into  the  facility  in 
October  2008.  Despite  Morales  exhibit- 
ing serious  symptoms  beginning  several 
months  later,  including  spitting  up  blood, 
no  action  was  taken. 

“They  wouldn’t  never  help  him,”  said 


placed  in  an  acute  care  psychiatric  unit 
which  - unlike  most  jail  housing  units  - 
has  wire  mesh  on  the  upper  tier.  Kosbruk 
was  not  on  suicide  watch  when  he  died, 
according  to  Brooks. 

Source:  www.adn.com 


Baldwin.  Ignoring  Morales’  symptoms 
led  to  a TB  outbreak.  By  August  2009, 
42  people  had  tested  positive  for  TB  at 
the  jail.  Of  those  only  two  had  the  active, 
contagious  form  of  the  disease. 

The  February  2011  settlement  in 
Baldwin’s  suit  will  be  divided  between 
the  Brunswick  County  Sheriff’s  Office, 
the  County  Commissioners,  the  county’s 
insurance  company  and  the  jail’s  private 
medical  contractor,  Southern  Health  Part- 
ners, Inc.  See:  Bcddwin  v.  Southern  Health 
Partners,  Superior  Court  of  Brunswick 
County  (NC),  Case  No.  10-cvs-1599.  P 

Source:  www.  starnewsonline.  com 


North  Carolina  Jail  Prisoner  Housed  with  TB 
Infected  Cellmate  Receives  $2,250  Settlement 
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New  Mexico  State  Auditor  Investigates  Prison  Contracts 


On  November  12,  2010,  New  Mexico 
State  Auditor  Hector  Balderas  re- 
vealed that  his  office  was  investigating 
whether  a former  state  prison  employee 
violated  rules  when  awarding  construction 
and  maintenance  contracts  to  three  ven- 
dors between  2007  and  2010.  Balderas  said 
New  Mexico  Department  of  Corrections 
(DOC)  Secretary  Joe  Williams  contacted 
him  after  questionable  contracts  and 
transactions  were  discovered,  and  asked 
him  to  fully  investigate  the  situation. 

“We  think  there  was  about  $ 10  million 
worth  of  business  done  during  this  high 
risk  period,”  said  Balderas.  “What  we’re 
concerned  with  right  now  is  bid  rigging, 
possible  collusion  from  a former  state 
employee  and  potential  extensive  billing. 
The  competitive  bidding  process  might 
have  been  bypassed  or  manipulated.” 

According  to  Balderas,  the  contracts 
involved  work  on  roofs,  water  systems  and 
perhaps  security  cameras  as  well  as  basic 
maintenance  in  and  around  state  prisons. 
Williams  said  at  least  one  former  DOC 
employee  may  have  violated  the  rules  in 
regard  to  contracts  involving  three  com- 
panies. “We  want  an  objective  evaluation 
of  the  matter,  which  is  why  we  contacted 
the  state  auditor,”  he  said. 

As  it  turned  out,  Williams  was  right. 
The  audit  results,  released  in  June  2011, 
implicated  former  DOC  facility  manager 
Lauri  Chapman  in  a bribery  scandal  in- 
volving contractor  Omni  Development 
Corporation.  Omni  received  over  $4 
million  in  DOC  contracts  from  Febru- 
ary 2007  to  April  2009,  when  Chapman 
was  accepting  bribes  from  the  company. 
Omni  was  the  sole  provider  for  the  DOC’s 
roofing  services  under  an  arrangement 
instituted  by  Chapman  that  allowed  her 
to  award  contracts  without  competitive 
bidding.  In  return,  Chapman  accepted 
dozens  of  cash,  check,  online  and  credit 
card  payments  from  Omni. 

The  State  Auditor’s  office  found 
irregularities  in  the  contracts  overseen 
by  Chapman,  including  $3.7  million  in 
questionable  costs  claimed  by  Omni  and 
two  other  companies,  Advantage  Asphalt 
and  HEI,  Inc.  Chapman  also  provided  a 
confidential  state  email  to  Omni  regarding 
questions  about  the  firm’s  work. 

“During  this  fiscal  crisis,  I am  ap- 
palled that  New  Mexico’s  taxpayers  were 
victimized  and  that  adequate  protections 
did  not  exist  to  prevent  these  abuses  from 
occurring,”  Balderas  stated. 
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The  FBI  was  made  aware  of  the  audit 
findings,  which  led  to  a criminal  pros- 
ecution. In  July  2011,  Chapman  pleaded 
guilty  to  30  federal  charges  related  to 
the  bribery  scheme;  she  agreed  to  forfeit 
$237,080  and  faces  up  to  10  years  in  prison 
when  she  is  sentenced  in  October.  See: 
United  States  v.  Chapman,  U.S.D.C.  (D. 
NM),  Case  No.  l:ll-cr-00904-JB. 

Meanwhile,  Omni  continues  to  con- 


Citing  $12  million  in  annual  savings, 
the  Washington  State  Department 
of  Corrections  (WDOC)  has  closed  the 
1,200-bed  McNeil  Island  Corrections 
Center.  A 2009  audit,  however,  found 
there  would  be  no  actual  savings  because 
it  would  cost  the  same  amount  to  continue 
operating  the  island’s  civil  commitment 
center. 

With  the  McNeil  Island  prison’s  April 
2010  closure,  the  Department  of  Social 
and  Health  Services  (DSHS)  will  need  an 
additional  $12  million  to  continue  housing 
280  sex  offenders  at  the  Special  Commit- 
ment Center  (SCC)  on  the  island.  That  is 
the  estimated  amount  required  to  run  the 
ferry,  provide  fire  protection  and  operate 
the  water  treatment  plant  for  the  SCC, 
according  to  the  audit. 

Most  of  those  duties  had  been  pro- 
vided by  150  minimum-security  McNeil 
Island  prisoners,  who  earned  42  cents  an 
hour  as  virtual  slave  laborers.  Lawmakers 
gave  DSHS  $5.6  million  to  fill  32  to  35  job 
positions  to  compensate  for  the  loss  of  the 
prisoner  labor. 

SCC’s  director  was  uncertain  if  those 
funds  would  be  sufficient  to  continue 
operating  the  civil  commitment  center. 
“We’ll  see,”  said  Kelly  Cunningham.  “It’s 
what  I’m  working  with.  There’s  no  way 
to  determine  what  it’s  going  to  be  in  the 
future.” 

The  prison  guards  who  worked  on 
the  island  as  fire  captains,  boat  captains, 
deckhands,  waste  water  treatment  opera- 
tors and  a plumber  have  a good  chance 
of  retaining  their  jobs.  “It’s  my  intent  to 
hire  as  many  of  those  people  back  as  pos- 
sible,” said  Cunningham.  “They’ve  been 
doing  this  a long  time,  and  they  know 
the  island.” 
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tract  with  the  DOC,  though  the  company’s 
owner,  Anthony  Moya,  who  helped  the 
FBI  collar  Chapman,  received  an  18- 
month  prison  sentence  in  an  unrelated 
embezzlement  case.  He  was  released  after 
9 months  due  to  his  cooperation  in  the 
DOC  bribery  investigation.  FI 

Sources:  www.krqe.com,  Albuquerque 
Journal,  www.newmexicowatchdog. org 


The  WDOC  had  made  $165  million  in 
upgrades  to  the  prison  since  1990.  Despite 
that  investment,  the  entire  facility  will  now 
be  allowed  to  deteriorate.  “We’re  essen- 
tially walking  away,”  said  Bernie  Warner, 
WDOC’s  director  of  prisons. 

The  buildings  that  comprise  the  facil- 
ity have  been  put  into  cold  closure,  which 
means  the  ventilation  systems  are  capped, 
water  pipes  are  drained,  the  sewers  cleared 
and  the  heat  turned  off.  A warm  closure 
would  have  preserved  the  internal  systems 
and  maintained  heat  at  50  degrees,  but 
would  have  cost  $500,000  annually. 

The  50  prison  staff  homes  on  the  is- 
land have  been  boarded  up  and  the  roads 
will  be  allowed  to  erode.  The  entire  facility 
is  subject  to  salvage  and  demolition.  At 
least  one  state  lawmaker  was  upset. 

“I  am  very  sad  and  disappointed  at 
what  I have  seen  and  what  has  transpired. 
I’ve  tried  to  find  the  numbers  that  would 
prove  to  me  that  it  would  make  good  sense 
to  throw  away  perfectly  good  buildings,” 
said  state  Senator  Mike  Carrell.  “With 
no  thought  of  what  they  can  do  to  find 
another  use  for  this,  they’re  going  pell- 
mell  toward  absolute  destruction,  like  a 
meth  addict  ripping  all  the  wire  out  of 
the  house.” 

Carrell,  who  represents  the  district 
that  includes  McNeil  Island,  “wasn’t 
asked  or  consulted  before  the  [prison 
closure]  deal  was  made.” 

The  closure  is  a change  from  the 
WDOC’s  position  in  November  2009, 
when  the  department  lobbied  to  main- 
tain operation  of  the  facility  with  a few 
hundred  prisoners  to  provide  for  future 
growth  of  the  state’s  prison  population. 
“It  is  a decision  we  have  weighed  and  gone 
back  and  forth  on,”  said  then  WDOC 
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Washington  State  Closes 
McNeil  Island  Prison 

by  David  M.  Reutter 


Canadian  Prison  Guards  Hold  Prisoners 
at  Gunpoint  for  10  Days 


secretary  Eldon  Vail  when  he  announced 
the  closure  later  that  same  month. 

The  WDOC  said  it  will  build  a new 
reception  center  at  a lower  cost.  It  has 
not  selected  a site  or  provided  a budget 
for  that  project. 

DSHS  is  now  in  control  of  the  4,445- 
acre  island.  “We  will  be  responsible  for  the 
whole  island,”  said  Cathy  Harris,  SCC’s 
associate  superintendent.  That  includes  an 
agreement  with  the  State  Department  of 
Ecology,  which  has  a dock  for  an  annual 
roundup  of  the  area’s  harbor  seals.  The 
State  Department  of  Fish  and  Wildlife 
also  maintains  a 3,1 19-acre  wildlife  refuge 
that  is  off-limits  to  the  public. 

With  the  closure  of  the  prison,  there 
is  no  security  on  the  island.  A local  town 
is  only  a quarter-mile  away  by  boat. 
“With  nobody  to  guard  the  chicken  coop, 
there  will  be  people  coming  over  and  just 
squatting,”  said  Senator  Carrell.  “They’re 
not  gonna  have  a clue  about  what’s  hap- 
pening at  night  in  those  [abandoned] 
houses.” 

The  prisoners  formerly  housed  at 
McNeil  Island  have  been  scattered  among 
prisons  across  the  state;  prison  employees 
were  also  transferred  to  other  facilities. 

Carrell  expressed  concern  that  the  280 
civilly  committed  sex  offenders  at  SCC 
and  the  center’s  420  employees  would  be 
moved  elsewhere  in  the  future.  “They’re 
gonna  say,  ‘Well,  we’ve  now  looked  at  it 
and  we  need  to  move  the  sexual  psycho- 
paths off  the  island,  too.’  I will  fight  that,” 
he  stated. 

However,  closing  the  SCC  is  an  un- 
likely prospect.  “Given  the  controversy 
surrounding  our  program,  given  public 
opinion,  I just  don’t  see  us  being  moved,” 
said  Cunningham.  “No  one’s  ever  talked 
to  me  about  that  - ever.” 

The  closure  of  the  McNeil  Island 
Corrections  Center  ends  the  facility’s 
135-year  history;  it  opened  in  1875,  14 
years  before  Washington  became  a state.  A 
former  federal  penitentiary,  the  prison  has 
held  Charles  Manson,  crime  boss  Mickey 
Cohen  and  Robert  Stroud  - also  known 
as  the  Birdman  of  Alcatraz.  It  was  the 
last  island-based  prison  still  in  operation 
in  the  U.S.  and  one  of  three  left  in  the 
world.  Pierce  County  officials  had  long 
complained  about  being  saddled  with  a 
state  prison  yet  when  it  closed  they  were 
not  rejoicing.  P 

Sources:  The  Olympian,  CNN,  http:ll 
senatormikecarrell.  blogspot.  com,  Seattle 
Times 


In  January  2010,  a Canadian  prison 
tactical  unit  held  prisoners  at  gunpoint 
during  a search  of  British  Columbia’s 
Kent  Institution.  “For  10  days,  this  team 
followed  its  own  rules  of  engagement 
with  almost  complete  impunity,”  stated  a 
report  by  federal  correctional  investigator 
Howard  Sapers.  “It  operated  in  a virtual 
management  vacuum.” 

The  incident  began  with  an  anony- 
mous snitch  note  that  claimed  someone 
had  smuggled  a homemade  zip  gun  into 
the  prison  in  a stereo,  which  arrived  via 
a package  and  passed  an  X-ray  scan.  An- 
other note  after  the  stereo  was  delivered 
resulted  in  the  warden  placing  the  facility 
on  lockdown. 

When  the  prison  workers’  union 
threatened  to  invoke  a refusal-to-work 
provision  in  the  Canadian  Labour  Code 
due  to  security  concerns,  the  warden 
sent  in  a specialized  tactical  unit  in  full 
riot  gear.  Sapers’  report  cited  videotaped 
evidence  that  the  team  used  automatic 
rifles  with  laser  sights,  handguns,  and 
physical  and  chemical  restraints  in  an  “in- 


The  Oklahoma  Department  of  Cor- 
rections (DOC)  has  partially  reversed 
its  six-year-old  smoking  ban.  Citing  in- 
creased prisoner  health  care  costs  caused 
by  smoking,  the  DOC  banned  cigarettes 
in  all  its  facilities  in  2004. 

Since  then,  predictably,  a black 
market  for  tobacco  has  thrived.  Some 
prisoners  reportedly  make  as  much  as 
$4,000  a month  from  selling  contraband 
tobacco. 

In  August  2010,  the  DOC  decided  to 
partially  lift  its  smoking  ban  by  authoriz- 
ing smoking  at  twelve  minimum-security 
prisons.  Smoking  remains  restricted  at 
higher  security  facilities. 

The  decision  to  modify  the  smoking 
ban  resulted  from  a reassessment  of  the 
health  care  costs  associated  with  smoking 
by  minimum-security  prisoners. 

According  to  Jerry  Massie,  a 
spokesperson  for  the  DOC,  smoking  by 
minimum-security  prisoners  does  not 
significantly  increase  health  care  costs 
because  such  prisoners  generally  are  not 
incarcerated  for  long. 


timidating,  overwhelming  and  provocative 
display  of  force.” 

The  tactical  team  leader  filed  daily 
reports  that  described  the  prisoners  as 
being  “verbally  resistant/physically  un- 
cooperative.” Sapers  found  those  reports 
to  be  lies  that  were  refuted  by  the  videos. 
“Indeed,  if  anything,  the  inmates  are  seen 
to  be  remarkably  restrained  in  their  behav- 
ior, given  that  firearms  were  often  directly 
pointed  at  them,  only  a few  feet  away.” 

The  lockdown  and  search  failed  to 
find  a zip  gun  but  did  uncover  a “siz- 
able quantity”  of  drugs  and  handmade 
shanks.  Regardless,  “[t]he  disregard  that 
the  Tactical  Team  displayed  for  the  law 
and  established  policies  and  procedures  re- 
sulted in  serious  human  rights  breaches,” 
Sapers  concluded  in  his  report. 

The  tactical  team  members  were  not 
disciplined.  However,  their  unit  was  dis- 
banded six  months  after  the  incident  and 
they  were  assigned  to  another  high-risk 
response  unit.  P 

Sources:  The  Star,  Toronto  Sun 


Massie  also  indicated  that  guards  had 
more  important  things  to  do  than  chase 
down  smokers.  “We’re  short-staffed.  Do 
we  want  to  spend  time  chasing  tobacco 
around  the  yards?”  he  said.  Not  mentioned 
was  how  many  DOC  employees  had  been 
caught  smuggling  tobacco  into  the  prison 
system  since  the  smoking  ban  began. 

Massie  denied  claims  that  the  DOC 
decided  to  lift  the  ban  in  order  to  in- 
crease commissary  sales.  In  fiscal  year 
2009,  Oklahoma  prison  commissaries 
had  almost  $14  million  in  sales  resulting 
in  $2.4  million  net  profit.  Bringing  back 
cigarettes,  even  at  only  minimum-security 
facilities,  will  likely  boost  those  numbers 
significantly. 

State  Rep.  Doug  Cox  said  he  was 
“surprised,  dismayed  and  disappointed” 
at  the  DOC’s  decision  to  permit  some 
prisoners  to  resume  smoking,  calling  it  a 
“direct  slap  in  the  face  to  the  state  Health 
Department’s  goal  of  decreasing  tobacco 
use  in  Oklahoma."  P 

Sources:  www.newsok.com,  Reuters 


Smoke  ’Em  if  You  Got  ’Em, 
Says  Oklahoma  DOC 
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Oregon  Settles  Prisoner’s  Heart  Failure  Medical 
Mistreatment  Case  for  $390,000 


6£rT~1his  poor  woman  had  two  valves 

A diseased,  both  of  them  stressing 
her  heart  out,  giving  her  heart  failure,” 
said  Dr.  Sanjiv  Kaul,  head  of  cardiovas- 
cular medicine  at  Oregon  Health  Sciences 
University  (OHSU),  speaking  of  Kath- 
erine Anderson,  a 31 -year-old  Oregon 
Department  of  Corrections  (ODOC) 
prisoner.  “Any  person  with  decent  com- 
mon sense  would  have  sent  her  for  surgery. 
So  I am  just  amazed  to  hear  this  story.  I 
mean,  this  is  pure  ignorance.” 

Anderson  began  having  serious  prob- 
lems in  August  2007  but  ODOC  medical 
staff  dismissed  her  symptoms  as  “nothing 
to  worry  about,”  the  flu  and  menopause. 
[See:  PLN,  June  2010,  p.32]. 

When  she  returned  with  worsening 
symptoms  in  October  2007,  a nurse  told 
her  to  eat  a peanut  butter  sandwich  and 
orange  and  take  a nap. 

Anderson’s  symptoms  grew  so  bad 
that  she  was  taken  to  an  emergency  room 
later  that  day,  where  doctors  quickly  di- 
agnosed strep  enterococcus  - microscopic 
bacteria  - which  were  punching  holes  in 
her  aortic  valve,  depriving  her  body  of 
oxygenated  blood.  Two  other  valves  also 
appeared  to  be  damaged. 

Anderson  received  two  blood  trans- 
fusions and  was  hospitalized  one  week 
before  returning  to  the  prison  infirmary. 
Back  at  the  prison  her  symptoms  quickly 
worsened  once  again.  Medical  staff  re- 
peatedly failed  to  recognize  the  telltale 
signs  of  chronic  endocarditis  and  obvious 
congestive  heart  failure. 

In  early  December  2007,  medical  staff 
refused  a follow-up  echocardiogram  to  see 
if  the  antibiotics  were  working.  By  mid- 
December,  Anderson  complained  of  chest 
pain  and  her  heart  was  racing  at  120  beats 
per  minute.  The  prison’s  Chief  Medical 
Officer,  Dr.  Elizabeth  Sanzie,  diagnosed 
her  with  heartburn. 

On  Christmas  Day,  Anderson  was 
certain  she  would  die.  Fortunately,  she 
found  a nurse  willing  to  risk  sending  her 
to  the  emergency  room,  where  an  X-ray 
revealed  that  her  heart  was  enlarged  and 
her  lungs  were  full  of  fluid.  She  had  been 
in  congestive  heart  failure  for  weeks. 

Four  days  later,  Anderson  under- 
went emergency  heart  surgery.  Her  aortic 
valve  was  replaced  with  a Teflon  valve 
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by  Mark  Wilson 

and  surgeons  put  a band  on  her  tricuspid 
valve,  sewed  up  holes  in  her  mitral  valve 
and  removed  scab-like  material  from  her 
damaged  heart. 

“When  I got  back  to  the  infirmary,  I 
found  out  the  two  nurses  who  sent  me  to 
the  hospital  were  reprimanded  and  the 
doctor  who  wouldn’t  listen  to  me  is  an  em- 
ployee of  the  month,”  wrote  Anderson. 

Nurses  joked  that  Anderson  had 
broken  the  prison’s  medical  budget,  as 
the  prison  had  spent  almost  $130,000  for 
her  emergency  care.  Yet,  her  suffering 
was  completely  unnecessary  and  could 
have  been  avoided  with  about  $100  of 
antibiotics  had  her  condition  been  prop- 
erly diagnosed  and  treated,  according  to 
Dr.  Kaul. 

Anderson  must  now  take  blood  thin- 
ners  for  the  rest  of  her  shortened  life  and 
she  can’t  have  any  more  children. 


In  July  2009,  Anderson  filed  a fed- 
eral suit  against  prison  officials,  seeking 
$2.5  million  in  damages.  Almost  two 
years  later,  on  April  13,  2011,  prison  of- 
ficials agreed  to  settle  the  case  by  paying 
$390,000,  including  attorney  fees  and 
costs,  according  to  Anderson’s  attorney, 
Michelle  R.  Burrows. 

“We’re  all  pleased  at  the  settlement,” 
said  Burrows.  “This  is  one  of  the  largest 
payouts  by  the  state  in  a prison  medical 
case.” 

Even  so,  said  Burrows,  the  money  that 
the  33-year-old  Anderson  received  will 
barely  cover  the  minimum  expenses  for 
the  medical  care  she  is  expected  to  need 
for  the  rest  of  her  life.  See:  Anderson  v. 
Sazie,  U.S.D.C.  (D.  Ore.),  Case  No.  3:09- 
cv-00774-ST.  P 

Source:  The  Oregonian 


California:  Orange  County  Jail  System 
Ordered  to  Remedy  ADA  Violations 

by  Mike  Brodheim 


Following  remand  from  the  Ninth 
Circuit’s  ruling  in  Pierce  v.  County 
of  Orange , 525  F.3d  1190  (9th  Cir.  2008) 
[PLN,  Feb.  2009,  p.34],  U.S.  District  Court 
Judge  Audrey  B.  Collins  held  on  January 
7,  2011  that  mobility-  and  dexterity- 
impaired  pretrial  detainees  in  Orange 
County  jails  faced  discrimination  in  vio- 
lation of  Title  II  of  the  Americans  with 
Disabilities  Act  (ADA),  42  U.S.C.  § 1213 1, 
et  secy  Judge  Collins  ordered  the  county  to 
create  a plan  to  remedy  those  violations, 
which  were  found  to  be  sufficiently  wide- 
spread as  to  justify  system- wide  relief. 

In  2001,  Timothy  Conn  filed  a class- 
action  suit,  along  with  other  detainees, 
alleging  that  Orange  County  jail  facilities 
did  not  provide  reasonable  accommoda- 
tions to  disabled  prisoners  and  that,  as  a 
consequence,  such  prisoners  were  exclud- 
ed from  programs,  activities  and  services 
available  to  non-disabled  detainees. 

Conn  has  severely  clubbed  hands, 
no  mobility  in  his  lower  body  and  only 
limited  use  of  his  upper  body.  Classified 
as  a paraplegic  or  incomplete  quadriple- 
gic, he  is  confined  to  a wheelchair.  The 
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district  court  rejected  the  county’s  at- 
tempt to  limit  the  class  to  prisoners  with 
disabilities  precisely  matching  Conn’s, 
as  opposed  to  the  more  broadly  defined 
class  of  detainees  with  either  a “mobility” 
or  “dexterity”  impairment.  On  the  other 
hand,  the  court  declined  the  plaintiffs’ 
invitation  to  expand  the  class  to  include 
detainees  with  other  impairments  (such  as 
loss  of  hearing  or  sight),  as  well  as  their 
suggestion  that  the  class  should  include 
sentenced  prisoners. 

The  district  court  made  comprehen- 
sive findings  of  fact  and  conclusions  of 
law  with  respect  to  1 ) the  existence,  nature 
and  scope  of  physical  barriers  at  the  jail; 
2)  unequal  provision  of  programs,  ser- 
vices and  activities;  and  3)  adequacy  of 
grievance  procedures  to  deal  with  ADA 
complaints. 

With  respect  to  the  latter,  the  court 
found  that  before  2009  the  county  provided 
inadequate  notice  to  disabled  detainees  of 
their  rights  under  the  ADA  and  related 
grievance  procedures.  Subsequently,  the 
county  took  steps  to  ameliorate  those 
violations,  posting  notices  in  each  hous- 
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ing  area  and  assigning  a newly-designated 
compliance  officer  to  address  ADA  com- 
plaints. The  district  court  found,  however, 
that  those  measures  fell  short  because  1 ) the 
notices  were  (in  some  cases,  at  least)  posted 
too  high;  2)  the  compliance  officer  did  not 
receive  requisite  training  regarding  ADA 
guidelines;  and  3)  the  county  had  not  estab- 
lished an  adequate  system  for  maintaining 
and  tracking  ADA  grievances. 

In  regard  to  physical  barriers,  the 
court  found  that  the  plaintiffs  had  met 
their  burden  both  of  establishing  the  pres- 
ence of  such  barriers  at  each  jail  facility 
housing  mobility-  and  dexterity-impaired 
detainees  and  of  demonstrating  that  the 
expense  of  remedying  those  barriers  was 
reasonable.  As  required  by  the  ADA,  the 
district  court  distinguished  between  “new” 
facilities  (built  after  the  ADA’s  effective 
date  of  January  26, 1992),  which,  pursuant 
to  28  C.F.R.  § 35. 1 5 1 , must  be  “readily  ac- 
cessible to  and  usable  by  individuals  with 
disabilities,”  and  older  facilities,  for  which 
a more  flexible  standard  applies. 

In  both  cases  the  court  considered 
the  extent  of  the  jail’s  compliance  with 
the  ADA’s  Accessibility  Guidelines  for 
Buildings  and  Facilities  (ADAAG),  28 
C.F.R.  Pt.  36,  App.  A,  requiring  stricter 
adherence  to  the  guidelines  in  the  case  of 
“new”  facilities. 

The  court  determined  that  Module  0, 
the  medical  unit  at  Theo  Lacy  (a  3, 100-bed 
Orange  County  jail),  was  a “new”  facility 
subject  to  28  C.F.R.  § 35.151,  whereas  the 
Men’s  Central  Jail  (MCJ),  a large  multi- 
story building  housing  around  1 ,500  men, 
and  Musick,  a minimum-security  facility 
holding  approximately  330  male  and  100 
female  detainees,  were  both  built  before 
January  26,  1992  and  hence  were  subject 
to  the  less  stringent  standard  of  28  C.F.R. 
§ 35.150. 

The  district  court  noted  that  the 
ADAAG  requires  disabled  prisoners  to 
be  accommodated  1)  in  at  least  2%  of 
all  cells;  2)  in  at  least  one  cell  in  each 
specialized  unit,  such  as  administrative 
segregation;  and  3)  in  at  least  5%  of  areas 
for  receiving  and  booking  detainees. 

The  court  made  detained  findings 
with  respect  to  showers,  toilets,  sinks, 
phones,  tables,  classrooms,  dayrooms 
and  cells.  It  rejected  as  unreasonable  any 
suggestion  that  disabled  detainees  could 
be  transferred  into  and  out  of  showers, 
or  on  and  off  toilets,  by  other  detainees 
or  even  by  jail  medical  staff.  Instead,  the 
court  mandated  physical  modifications 
and  compliance  with  ADAAG  guidelines 
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at  MCJ,  Theo  Lacy’s  Module  0,  the  Intake 
Release  Center  (where  detainees  are  pro- 
cessed) and  virtually  every  other  facility 
in  Orange  County’s  jail  system. 

With  respect  to  programs,  services 
and  activities,  the  district  court  found  that 
disabled  detainees  continued  to  be  imper- 
missibly “shunted”  into  facilities,  such  as 
the  MCJ,  where  there  was  little  opportu- 
nity to  participate  in  the  vocational  and 
recreational  programs  made  available  to 
non-disabled  detainees  at  other  facilities, 
such  as  Musick. 

The  disparity  in  treatment  was  par- 
ticularly egregious  for  disabled  prisoners 
housed  at  Theo  Lacy’s  Module  0.  The 
county  could  offer  no  justification  for 
not  allowing  disabled  detainees  to  use  the 
Inmate  Programming  Building  for  classes 


and  programs,  or  the  “Green  Sector”  for 
recreation,  even  though  those  areas  were 
readily  accessible  to  Module  0 detainees. 

The  court  found  that,  with  schedul- 
ing as  well  as  relatively  minor  structural 
changes,  it  would  be  possible  to  accom- 
modate much,  though  not  all,  of  the 
programming  needs  of  disabled  prisoners. 
Given  the  physical  limitations  of  the  MCJ 
and  the  Intake  Release  Center,  however, 
the  court  determined  it  would  likely  also 
be  necessary  to  require  the  county  to 
arrange  for  transportation  of  disabled 
detainees  to  Musick  and  Theo  Lacy, 
within  reasonable  parameters,  in  order  to 
ensure  roughly  equivalent  access  to  some 
programs  and  outdoor  recreational  activi- 
ties. See:  Pierce  v.  County  of  Orange,  761 
F.Supp.2d  915  (C.D.  Cal.  2011).  P( 


Arizona  County  to  Pay  Ex-Prisoner 
$325,000  in  Jail  Guard  Beating 


The  Board  of  Supervisors  for  Pima 
County,  Arizona  has  agreed  to  pay 
$325,000  to  a former  prisoner  for  injuries 
he  received  in  a beating  by  jail  guards 
that  resulted  in  blood  clots  and  a heart 
attack. 

Clifford  Linebarger,  29,  was  arrested 
at  a local  dentist’s  office  after  a verbal  al- 
tercation with  his  girlfriend  over  whether 
to  provide  the  office  with  their  children’s 
Social  Security  numbers.  He  was  charged 
with  suspicion  of  disorderly  conduct  and 
booked  into  the  Pima  County  Jail. 

He  claimed  that  he  was  taunted  and 
beaten  into  unconsciousness  by  jail  guards 
and  awoke  with  his  mouth  full  of  blood, 
pain  in  his  right  arm  and  severe  chest 
pains.  The  incident  was  recorded  on  sur- 
veillance video.  Linebarger  was  taken  to  a 
hospital  and  X-rayed,  then  later  released. 
A post-release  exam  found  he  had  an 
arterial  blood  clot  and  was  experiencing 
a heart  attack,  according  to  his  lawsuit 
against  the  county. 

The  Pima  County  Sheriff’s  Depart- 
ment had  previously  advised  Linebarger 
in  writing  that  “the  action  taken  by  our 
employees  was  not  justified.  Appropriate 
disciplinary  action  will  be  taken.”  No 
information  was  initially  provided  as  to 
which  staff  members  were  disciplined  or 
the  nature  of  the  discipline. 
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It  was  later  learned  that  two  Pima 
County  jail  guards,  Justin  Casey  and 
Michael  Beals,  were  sent  to  remedial 
training  for  defensive  tactics.  Beals  was 
suspended  for  one  day  but  the  suspension 
was  later  overturned;  Casey  was  demoted 
one  rank. 

Linebarger  initially  sought  $1  million 
for  the  beating,  which  occurred  in  Janu- 
ary 2010.  His  lawsuit  alleged  that  Pima 
County  Sheriff  Clarence  W.  Dupnik  had 
“created  and  maintains  a policy  of  exces- 
sive use  of  force  by  the  officers  under  his 
command.”  The  county  agreed  to  settle 
the  case  in  February  2011  for  $325,000, 
but  did  not  admit  fault.  See:  Linebarger 
v.  Pima  County,  Pima  County  Superior 
Court  (AZ),  Case  No.  C201 10348.  PI 

Sources:  www.azstarnet.com,  www.inside- 
tucsonbusiness.  com 
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UNICOR  Wins  $20  Million  No-Bid  Body  Armor  Contract 


On  March  9,  2011,  the  U.S.  Army  an- 
nounced that  it  had  awarded  a $20 
million  no-bid  contract  to  Federal  Prison 
Industries,  also  known  as  UNICOR,  to 
fulfill  an  order  for  body  armor. 

The  U.S.  military  is  one  of  UNI- 
COR’s  top  customers;  in  addition  to 
making  furniture,  clothing  and  other 
equipment  for  the  Bureau  of  Prisons 
(BOP),  UNICOR  has  received  numerous 
military  contracts  over  the  years.  Appar- 
ently the  Army  has  not  been  deterred  by 
the  recall  of  44,000  UNICOR-manufac- 
tured  combat  helmets  in  May  2010  after 
they  failed  ballistic  testing.  [See:  PLN, 
Jan.  2011,  p.20]. 

The  Army’s  current  order  in  the 
no-bid  UNICOR  contract  is  for  the 
manufacture  of  bulletproof  “outer  tacti- 
cal vests,”  apparently  to  be  supplied  to 
Pakistani  military  authorities. 

The  UNICOR  plant  at  the  federal 
prison  in  Yazoo  City,  Mississippi  is  slated 
to  produce  the  vests.  At  that  facility,  UNI- 
COR prisoners  earn  from  $.23  to  $1.15  per 
hour.  Approximately  70  BOP  prisons  em- 
ploy around  20,000  prisoners  in  industry 
programs.  On  its  website  UNICOR  touts 
the  fact  that  it  manufactures  five  different 
types  of  body  armor,  which  cost  between 
$170  and  $325  each. 

UNICOR  also  claims  that  it  has  sup- 
plied parts  for  F-15  and  F-16  fighter  jets, 
as  well  as  the  Cobra  attack  helicopter. 
The  agency  further  states  that  it  “supplies 
numerous  electronic  components  and 
services  for  guided  missiles,  including  the 
Patriot  Advanced  Capability  Missile,  also 
known  as  the  PAC-3.” 

Lockheed  Martin  spokesman  Craig 
Vanbebber  disputed  that  last  claim,  term- 
ing it  “completely  false.”  He  wrote  that  “at 
no  time  were  parts  from  UNICOR  ever 
used  in  the  PAC-3,”  and  that  UNICOR 
only  supplies  parts  for  the  larger  Patriot 
system  that  is  put  together  by  another 
defense  contractor,  Raytheon.  Vanbebber 
also  stated  the  missiles  themselves  are  not 
made  using  prison  labor. 

Despite  the  protestations  of  Lock- 
heed Martin,  Eric  Piepert,  a UNICOR 
salesman  who  markets  electronics  to  the 
government,  maintained  that  “We ’re  not 
making  anything  up.  We  make  wiring 
harnesses  for  the  military,  this  being  one 
of  them  - the  Patriot  missile.” 

The  underlying  question  is  why 
UNICOR  continues  to  do  business 
with  the  U.S.  military,  considering  its 
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previous  problems  with  quality  assur- 
ance and  recalls,  and  why  the  agency  is 
engaged  in  apparent  competition  with 


Susan  Rosenberg  was  raised  on  the  1950s 
anti-segregation  movement,  became  an 
activist  within  the  1960s  anti-war  move- 
ment, and  believed  in  armed  resistance 
throughout  the  1970s  global  liberation 
movement.  March  8, 201 1 marked  the  40lh 
anniversary  of  breaking  into  a Pennsylva- 
nia FBI  office  and  discovering  the  phrase 
COINTELPRO  (Counterintelligence  Pro- 
gram) - a government  project  being  used 
to  systematically  destroy  the  American  civil 
rights  movement.  By  the  1980s,  Rosenberg 
was  on  the  COINTELPRO-inspired  short- 
list; a list  that,  over  the  years,  included 
many  who  were  assassinated,  imprisoned 
or  forced  into  exile. 

Susan  Rosenberg’s  memoir,  An  Amer- 
ican Radical:  Political  Prisoner  in  My  Own 
Country,  is  a bit  more  than  reflections  from 
prison  by  a former  member  of  the  Weather 
Underground.  To  be  blunt,  it  is  the  story 
of  a 1970s  activist  who  was  neither  assas- 
sinated nor  outgrew  her  “idealistic  youth.” 
She  was  punished,  made  an  example  of, 
and  had  her  soul  suspended  in  a prison 
gulag  for  16  years.  More  than  anything, 
this  book  is  honest.  Being  sentenced  to 
58  years  for  mere  possession  of  weapons 
is  enough  to  make  anyone  question  their 
tactics  and  associations. 

Having  spent  12  years  in  prison  myself, 
this  book  speaks  to  many  of  the  univer- 
sal conditions  in  prisons  and  America’s 
political-driven  policies  that  have  resulted 
in  10  million  people  being  placed  under 
government  control.  Whether  a federal 
women’s  joint  or  a men’s  state  pen,  condi- 
tions such  as  abysmal  medical  treatment, 
psychological  torture,  physical  abuse, 
racism  and  retaliation  know  no  bounds. 
Most  prisoners,  like  myself,  did  not  enter 
a cell  based  on  our  political  beliefs  and 
actions;  we  did  not  have  a “position”  on 
the  government  such  as  Susan  and  other 
political  prisoners  in  America.  Books  by 
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the  private  defense  industry.  FI 
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prisoners  historically  trend  towards  the 
political,  as  there  is  generally  an  element 
of  community  support  or  sympathy  for 
their  actions. 

Being  a female  prisoner,  Susan  brings 
to  light  certain  gender-specific  issues, 
along  with  the  fact  that  HIV/AIDS  is 
of  epidemic  proportions  on  the  inside 
of  the  fence.  Both  rape  and  “consensual 
sex”  (itself  debatable)  between  guards  and 
prisoners  are  predominantly  a female  is- 
sue. Susan  forces  me  to  question  if  a male 
prisoner,  with  all  his  ego  and  machismo, 
could  tell  a tale  so  bravely  and  revealing. 
She  deals  with  her  roles  as  a daughter 
and  friend  with  startling  openness.  The 
very  things  she  strived  for  so  long  not 
to  reveal  inside  the  walls,  by  keeping  her 
“convict  stare,”  she  shares  with  readers  of 
her  enlightening  memoir. 

“One  of  my  best  friends  inside 
had  lost  her  son  and  her  broken 
heart  never  healed.  I felt  that  awful 
sinking  feeling  for  Pamela. 

I sat  down  on  the  floor  cross- 
legged  and  said,  looking  at  her 
through  the  slot,  ‘Pamela,  come  here 
please.’  She  got  up  and  came  to  the 
slot  and  squatted.  I put  my  hand 
through  the  slot  and  she  gave  me 
hers.  I pulled  her  hand  through  the 
opening  and  kissed  her  hand. 

‘Anything  I can  do,  just  ask,’  I said. 

I stood  up  and  banged  on  the  dividing 
door  between  the  medical  department 
and  where  we  were.  A CO  came  and 
keyed  the  door  to  let  me  out.” 

Susan  wants  to  teach  us,  in  whatever 
walk  of  life.  The  young  activist,  policy- 
maker, social  worker  and  prisoner  all  have 
much  to  gain  by  following  the  trajectory, 
beliefs  and  insights  of  this  one  American 
patriot.  I am  reminded  of  both  Nelson 
Mandela  (Long  Walk  to  Freedom ) and  Fyo- 
dor Dostoevsky  (The  House  of  the  Dead) 
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An  American  Radical:  Political  Prisoner 
in  My  Own  Country,  by  Susan  Rosenberg 
(Kensington  Publishing  Corp.  2011), 

400  pages,  $14.95  paperback 

Book  review  by  Bruce  Reilly 


as  Rosenberg  takes  us  to  a place  coexisting 
with  a natural  extension  of  the  yearning  to 
end  oppression,  racism  and  imperialism. 
Even  success  stories  like  Mandela  are  rarely 
spared  from  the  carnage. 

No  matter  the  ways  Susan  has  been 
portrayed  in  the  media  before,  from  docu- 
mentaries to  headlines  to  60  Minutes,  all 
pale  in  comparison  to  this  timeless  work 


from  one  American  with  sincere,  selfless 
intentions. 

For  ordering  information  for  An 
American  Radical:  Political  Prisoner  in 
My  Own  Country,  visit:  www.anameri- 
canradical.com.  FI 

Bruce  Reilly  is  a member  of  Direct  Ac- 
tion for  Rights  and  Equality  ( Providence, 


RI)  and  the  author  of  “NewJack’s  Guide 
to  the  Big  House.  ” He  is  a national  steer- 
ing committee  member  of  The  Formerly 
Incarcerated  & Convicted  People’s  Move- 
ment, and  with  the  help  of  his  years  as  a 
jailhouse  lawyer  ( and  reader  of  Prison 
Legal  News)  he  received  a scholarship  to 
Tulane  Law  School  without  having  earned 
an  undergraduate  degree. 


Federal  Stimulus  Money  Not  Spent  as  Intended 
by  San  Diego  County  Probation  Department 


According  to  an  internal  audit  dis- 
closed in  November  2010,  the  San 
Diego  County  Probation  Department 
did  not  allocate  federal  stimulus  funds 
for  the  purposes  intended  under  the  terms 
of  the  stimulus  program.  The  good  news 
is  that  the  audit  seems  to  have  served  its 
intended  function;  after  release  of  the 
audit  findings,  the  probation  department 
adjusted  its  practices  to  increase  its  level 
of  compliance. 

In  an  effort  to  deal  with  the  depressed 
economy,  Congress  approved  a federal 
stimulus  package  in  2009.  As  part  of  the 
stimulus  $ 1 39  million  was  set  aside  to  help 
combat  violence  against  women.  Of  that 
amount,  California  received  $13.2  million, 
which  in  turn  was  doled  out  to  counties 
by  the  California  Emergency  Manage- 
ment Agency. 

San  Diego  County  applied  for 
$258,590  in  grant  money.  Its  application 
was  approved  on  the  condition  that  it 
provide  $86,197  in  matching  funds.  The 
money  was  intended  to  pay  for  a proba- 
tion officer  to  monitor  sex  offenders,  staff 
to  assist  the  additional  officer,  20  new  GPS 
monitoring  systems,  training  and  supplies, 
plus  services  for  victims  of  crime  - specifi- 
cally housing,  child  care,  transportation 
and  counseling.  Under  the  terms  of  the 
stimulus  funds,  those  services  were  to 
be  delivered  between  October  2009  and 
September  2010. 

According  to  the  auditors,  however, 
probation  officials  spent  money  on  staff 
training  instead  of  the  services  mandated 
by  the  stimulus  grant.  Additionally,  the 
county  failed  to  fill  several  temporary 
positions  funded  by  the  stimulus  money. 
And  while  it  received  funds  for  GPS  moni- 
toring systems,  the  county  neglected  to 
adequately  monitor  the  whereabouts  of 
high-risk  sex  offenders  who  were  equipped 
with  those  devices. 

“Insufficient  contacts  with  probation- 
ers, victims,  and  treatment  providers  could 
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prevent  the  department  from  achieving 
program  objectives,”  the  auditors  noted 
in  their  report.  “It  could  also  prevent  the 
department  from  getting  future  funding 
and  have  a negative  impact  on  public 
perception.” 

To  his  credit,  San  Diego  County’s 
Chief  Probation  Officer,  Mack  Jenkins, 
did  not  dispute  the  audit’s  findings. 

“We  did  not  do  the  level  of  prepara- 
tion in  applying  for  that  grant  that  we 
should  have,”  he  acknowledged.  “I  accept 
responsibility  for  that.” 

Jenkins  indicated  that  he  would  work 
with  his  staff  to  address  the  shortcomings 
noted  by  the  auditors,  and  apparently  he 
was  good  to  his  word.  Jenkins  first  sought 
permission  from  the  state  to  extend  the 
time  for  compliance  with  the  terms  of  the 
stimulus  funds.  An  extension  was  granted 
from  September  2010  to  February  2011. 
During  that  time  the  county  hired  two 
temporary  workers  to  help  process  the  GPS 
data  used  to  track  high-risk  sex  offenders. 

More  generally,  according  to  Jenkins, 
the  stimulus  grant  requirements  are  now 
being  met.  By  contrast,  according  to 
the  auditors,  in  March  2010  the  county 
probation  department  completed  only 
four  of  13  required  contacts  with  pro- 
bationers, one  of  five  required  contacts 
with  victims  and  six 
of  18  required  con- 
tacts with  treatment 
providers.  Also,  in 
May  2010,  while  the 
department  fully 
complied  with  its 
required  contacts 
with  victims  and 
treatment  providers, 
it  still  completed 
just  six  of  16  re- 
quired contacts  with 
probationers. 

“We  did  not  do 
a good  job  in  the 


initial  start-up,”  Jenkins  admitted,  “but 
the  audit  served  its  purpose.”  He  added, 
“We  made  some  necessary  changes.  I 
would  hope  the  public  recognizes  that 
government  is  accountable  and  the  money 
still  is  going  to  its  intended  purposes.” 

Laura  Chick,  the  state  Inspector  Gen- 
eral overseeing  how  federal  stimulus  funds 
are  spent  in  California,  suggested  that  San 
Diego  County  was  not  alone  in  misap- 
plying its  grant  money.  “This  is  likely  the 
tip  of  the  iceberg,”  she  said,  noting  that 
an  audit  of  Yolo  County’s  stimulus  fund 
expenditures  had  uncovered  problems  just 
as  troubling  as  those  disclosed  in  the  San 
Diego  County  audit.  Which  indicates  that 
in  a time  of  financial  crisis,  maintaining 
the  police  state  is  the  top  order  of  busi- 
ness because  without  it,  everything  else 
crumbles.  FI 

Source:  San  Diego  Union-Tribune 
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Paperwork  SNAFU  Leaves  Mentally  111  Woman 
Jailed  in  Louisiana  for  Eight  Months 

A paperwork  error  was  blamed  for  a “Our  intent  was  not  to  file  formal  on  February  24,  2010.  Poche  later  filed  a 
schizophrenic  and  bipolar  woman  charges  against  her,”  said  District  Attorney  federal  lawsuit  over  her  wrongful  incar- 
being held  in  Louisiana  jails  for  eight  Hillar  Moore.  “That’s  what  we  thought  we  ceration;  the  case  remains  pending.  See: 
months  even  though  the  charges  against  did,  but  apparently  we  didn’t.”  Poche  v.  Gautreaux,  U.S.D.C.  (M.D.  La.), 

her  were  dropped  and  she  had  not  been  As  a result,  Poche  was  lost  in  the  Case  No.  3:10-cv-00450-BAJ-CN. 
appointed  an  attorney.  Louisiana  state  system.  The  Baton  Rouge  jail  sent  her  to  “I  just  never  dealt  with  anything  like 
law  requires  that  prisoners  be  released  if  the  East  Carroll  Parish  jail.  When  that  jail  this  in  all  of  my  life,”  said  Libby  Poche, 
they  are  not  appointed  an  attorney  within  became  overcrowded,  she  was  sent  back  to  Melissa’s  sister-in-law.  “I’ve  always  trusted 
72  hours.  Baton  Rouge.  Because  she  had  no  money  in  people.” 

Melissa  E.  Poche,  55,  was  homeless  she  was  unable  to  make  bond.  According  to  the  District  Attorney’s 

when  she  was  arrested  in  July  2009  on  Meanwhile,  Poche ’s  family  was  look-  office,  as  of  February  2010  more  than  100 
four  misdemeanors.  Deciding  the  arrest  ing  for  her  and  even  filed  a missing  person  people  had  been  held  at  the  East  Baton 
was  punishment  enough,  the  District  At-  report.  They  finally  located  her  by  running  Rouge  Parish  jail  for  at  least  six  months 
torney’s  office  dropped  the  charges;  the  an  Internet  search  that  found  her  name  without  being  formally  charged. 
resulting  paperwork,  however,  showed  on  a jail  population  list.  Their  inquiries 

that  only  one  charge  had  been  dropped.  resulted  in  Poche  being  released  from  jail  Sources:  WBRZ,  www.2theadvocate.com 

California  State  Auditor  Reports  on  CDCR  Malfeasance 

In  January  2011,  the  California  State  Au-  notify  the  Bureau  within  60  days  of  any  an  additional  two  years  to  complete  its 
ditor  presented  an  investigative  report  corrective  action  taken,  with  follow-ups  investigation  and  refer  the  matter  for  legal 
to  the  governor  and  legislative  leaders  that  on  a monthly  basis  until  the  corrective  disposition.  Seven  months  later,  in  May 
summarized  substantiated  allegations  of  action  is  concluded.  As  it  deems  neces-  2009,  the  psychiatrist  was  finally  fired, 
improper  activities  involving  several  state  sary  to  serve  the  state’s  interests,  the  state  During  the  35-month  investigation 
agencies,  including  the  California  Depart-  auditor  reports  publicly  on  substantiated  the  psychiatrist  received  over  $600,000 
ment  of  Corrections  and  Rehabilitation  improper  governmental  activities.  in  salary.  Shockingly,  that  included  two 

(CDCR).  The  reported  investigations  While  not  all  improper  activity  has  a merit-based  pay  increases  of  $1,027  and 
were  completed  between  January  and  quantifiable  financial  impact,  seven  of  the  $818  per  month,  as  well  as  nearly  $30,000 
June  2010.  eight  substantiated  allegations  described  for  226  hours  of  leave  time  accrued  during 

Of  the  eight  substantiated  allegations  in  the  report  did,  with  the  total  cost  to  the  investigation, 
during  that  time  period,  three  involved  the  state  estimated  at  $490,424.  Of  that  The  state  auditor  determined  that  the 
the  CDCR.  The  auditor’s  report,  issued  amount,  $393,039,  or  about  80  percent,  CDCR  could  have  saved  at  least  $366,656 
pursuant  to  the  state’s  Whistleblower  was  attributable  to  the  CDCR.  Similarly,  with  a more  timely  response.  Equally  im- 
Protection  Act,  also  provided  an  update  10  of  the  12  updated  cases  resulted  in  portantly,  by  allowing  the  psychiatrist  to 
on  previously-reported  investigations.  Of  quantifiable  financial  losses  which  totaled  continue  to  treat  patients  for  four  months 
the  12  previous  investigations  updated  in  nearly  $2  million;  of  that  amount,  85  per-  after  learning  of  circumstances  suggesting 
the  report,  four  involved  the  CDCR.  cent  was  attributable  to  the  CDCR.  he  was  incompetent,  the  CDCR  “unneces- 

The  Whistleblower  Protection  Act  Of  the  recently  substantiated  miscon-  sarily  placed  parolees  at  risk.” 

defines  improper  governmental  activity  as  duct  allegations,  by  far  the  most  costly  Not  surprisingly,  the  CDCR  dis- 
any  action  by  a state  agency  or  employee,  was  the  CDCR’s  35-month  delay  in  tak-  agreed  with  the  finding  that  patients’ 
during  the  performance  of  official  duties,  ing  decisive  action  following  receipt  of  safety  had  been  compromised.  Prison 
that  violates  any  state  or  federal  law  or  credible  information,  in  June  2006,  that  a officials  pointed  out  that  they  could  not 
regulation;  that  is  economically  wasteful;  psychiatrist  had  falsified  records  and  was  relieve  the  psychiatrist  of  his  duties  with- 
or  that  involves  gross  misconduct,  incom-  unfit  for  duty.  out  first  corroborating  the  facts  behind 

petence  or  inefficiency.  Under  the  Act,  The  CDCR  first  referred  the  matter  to  the  allegations,  and  stressed  that  they  took 

the  Bureau  of  State  Audits  is  empowered  its  Office  of  Internal  Affairs  for  investiga-  immediate  action  once  Internal  Affairs 
to  conduct  investigations;  however,  it  tion.  In  a relatively  short  period  of  four  had  finished  its  investigation, 
has  no  enforcement  powers.  The  Bureau  months.  Internal  Affairs  determined  that  In  another  incident,  Kern  Valley  State 
maintains  a whistleblower  hotline  so  state  the  psychiatrist  had  negligently  failed  to  Prison  supervisors  allowed  a warehouse 
employees  and  members  of  the  public  can  prescribe,  overprescribed,  and  inappropri-  employee  to  stop  working  approximately 
report  suspected  improper  governmental  ately  prescribed  medications  to  patients,  two  hours  before  the  end  of  his  shift 
activities  confidentially.  thereby  placing  them  at  risk  of  physical  “almost  daily”  over  a period  of  more 

When  an  allegation  of  improper  harm.  In  October  2006,  CDCR  officials  than  three  years,  from  June  2006  through 
activity  is  substantiated,  the  Bureau  assigned  the  psychiatrist  to  administrative  August  2009.  The  employee,  who  openly 
forwards  the  details  to  the  head  of  the  duties,  which  removed  him  from  provid-  acknowledged  taking  the  early  breaks, 
state  agency,  who  in  turn  is  required  to  ing  patient  care.  The  CDCR  then  took  explained  that  due  to  shift  changes  and 
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traffic  within  the  facility  he  was  generally 
unable  to  make  deliveries  after  2 p.m. 

The  state  auditor  estimated  that 
the  employee  had  wasted  1,160  hours 
of  state  time  at  a cost  to  taxpayers  of 
nearly  $24,000.  It  recommended  that  the 
CDCR  take  disciplinary  action  against  the 
supervisors  involved  and  restructure  the 
employee’s  duties  and/or  work  schedule. 

The  CDCR  adopted  the  latter  recom- 
mendation, revising  the  employee’s  duty 
statement  and  changing  his  work  schedule 
to  an  earlier  start  time.  Not  surprisingly, 
however,  prison  officials  declined  to  take 
any  disciplinary  action  against  the  super- 
visors, finding  they  had  committed  no 
misconduct.  Nonetheless  the  state  auditor 
deemed  this  matter  to  have  been  “fully 
corrected.” 

Among  previously-reported  inci- 
dents, the  most  costly  was  the  CDCR’s 
failure  to  adequately  manage  a time  bank 
composed  of  leave  hours  donated  by 
members  of  the  prison  guards’  union  for 
use  by  union  representatives  conducting 
union  business.  As  a result,  the  CDCR 
inappropriately  compensated  $1.5  mil- 
lion in  union  activity  over  a seven-year 
period  extending  from  2003  to  2010.  In 
June  2010,  the  CDCR  initiated  litigation 
against  the  union  seeking  reimbursement 
for  unpaid  leave  since  July  2005.  Citing 
inadequacies  in  their  records,  prison  of- 
ficials decided  to  write  off  over  $434,000 
in  unpaid  leave  taken  prior  to  that  time. 
The  state  auditor  deemed  this  matter  to 
have  been  only  “partially  corrected.” 

In  two  separate  previously-reported 
incidents,  in  2008  and  again  in  2009, 
the  CDCR  improperly  paid  nine  office 
technicians  and  23  other  employees  a 
total  of  more  than  $50,000  in  extra  pay 
for  supervising  prisoners  when,  in  fact, 
the  employees  did  not  satisfy  the  crite- 
ria for  the  additional  pay.  [See:  PLN, 
Aug.  2010,  p.36].  Based  on  sampling 
techniques,  the  state  auditor  estimated 
that  the  CDCR  may  have  improperly 
paid  more  than  ten  times  that  amount 
to  employees  statewide  over  a one-year 
period.  The  CDCR  subsequently  adopted 
department-wide  operational  procedures, 
identified  documentation  and  training 
needs,  and  established  an  internal  audit 
process  to  reduce  the  likelihood  of  future 
improper  payments.  PT 

Source:  "Investigations  of  Improper  Ac- 
tivities by  State  Employees,”  California 
State  Auditor,  Report  No.  2010-2  ( Janu- 
ary 2011 ) 
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On  June  24,  2010,  a Texas  Court  of 
Appeals  held  that  suing  employees  of 
the  Texas  Department  of  Criminal  Justice 
(TDCJ)  in  both  their  official  and  individual 
capacities  was  not  the  same  as  suing  both 
the  governmental  entity  and  the  employees, 
and  thus  the  employees  did  not  have  to  be 
dismissed  from  the  lawsuit. 

Robert  Hampton,  a Texas  state  pris- 
oner, hied  suit  in  state  district  court  under 
the  Texas  Theft  Liability  Act,  common 
law  conversion,  and  state  and  federal 
constitutional  provisions  against  unlaw- 
ful taking  and  denial  of  due  process  after 
TDCJ  employees  removed  $710  from  his 
prison  trust  account. 

Hampton  had  been  found  guilty  of 
the  disciplinary  offense  of  “trafficking 
and  trading.”  From  the  beginning  of  the 
investigation  into  Hampton’s  activities, 
prison  officials  froze  $710  in  Hampton’s 
trust  account  so  that  those  funds  were 
unavailable  for  Iris  use.  Many  months  later, 
when  Hampton  hied  a grievance  over  the 
unavailability  of  the  funds,  prison  officials 
replied  that  he  had  forfeited  the  money  due 
to  his  trafficking  and  trading  offense. 

Prison  officials  apparently  believed  that 
because  a relative  of  another  prisoner  had 
placed  the  $710  into  his  trust  account,  the 
money  was  in  payment  for  goods  that  Hamp- 
ton made  in  the  prison  craft  shop.  Hampton 
hied  suit  because  forfeiture  of  funds  is  not  a 
permissible  disciplinary  sanction. 

The  defendants  filed  a motion  to 
dismiss  the  TDCJ  employees  in  their  in- 
dividual capacities  because  § 101.106(e), 
Texas  Civil  Practice  & Remedies  Code, 
mandates  dismissal  of  employees  from 
a lawsuit  when  both  the  employees  and 
the  governmental  unit  are  sued.  The 
defendants  claimed  that  a suit  against 
the  employees  in  their  official  capacities 
was  the  same  as  a suit  against  the  gov- 
ernmental unit.  The  district  court  denied 
the  motion  and  the  defendants  hied  an 
interlocutory  appeal. 

The  Court  of  Appeals  held  that 
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“under  the  plain  meaning  of  the  statute, 
a governmental  ‘employee’  is  different 
from  a ‘governmental  unit.’”  The  statute’s 
dehnition  of  “governmental  unit”  does 
not  include  government  employees  sued  in 
their  official  capacities.  Further,  another 
subsection  of  the  statute  provides  a pro- 
cedural mechanism  to  dismiss  employees 
from  a lawsuit  if  the  employees’  conduct 
was  within  the  scope  of  employment  and 
the  plaintiff  does  not  amend  the  suit  to 
name  the  governmental  unit  in  place  of 
the  employees. 

The  Court  of  Appeals  noted  that  the 
cases  cited  by  the  defendants  in  support 
of  their  position  were  not  on  point,  as 
they  dealt  with  governmental  immunity. 
“While  we  recognize  that  a suit  against 
employees  in  their  official  capacity  is  the 
same  as  a suit  against  a governmental  unit 
for  purposes  of  immunity,  that  authority 
cannot  be  used  to  expand  the  express 
definition  of  ‘governmental  unit’  as  it  ap- 
plies to  Section  101.106(e),”  the  appellate 
court  wrote. 

Having  found  nothing  to  support 
the  contention  that  suing  government 
employees  in  their  official  capacity  auto- 
matically names  the  governmental  entity 
that  employs  them  as  a party  to  the  suit, 
the  Court  of  Appeals  affirmed  the  trial 
court’s  denial  of  the  motion  to  dismiss  and 
taxed  costs  against  the  defendants. 

The  appellate  court  issued  a revised 
ruling  on  August  26,  2010  upon  denying 
a motion  for  rehearing,  but  the  outcome 
was  the  same.  See:  Quarterman  v.  Hamp- 
ton, 21  S.W.3d  864  (Tex.App.-Houston, 
1st  Dist.  2010).  PI 
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Arizona:  A Maricopa  County  deputy 
and  two  jail  guards  were  arrested  in  May 
2011  and  charged  with  drug  offenses, 
money  laundering  and  human  trafficking. 
One  of  the  guards,  Marcella  Hernandez, 
said  she  was  pregnant  with  the  child  of 
Francisco  Arce-Torres,  an  alleged  member 
of  the  Mexican  Sinaloa  cartel.  Hernandez 
and  the  other  jail  guard,  Sylvia  Hajera, 
as  well  as  deputy  Ruben  Navarette,  face 
felony  charges  related  to  drug  smuggling 
and  trafficking  illegal  immigrants  from 
Arizona  to  California.  According  to  a news 
report,  Navarette  was  previously  assigned 
to  the  Sheriff’s  human  trafficking  unit  and 
was  cross-trained  as  a federal  immigration 
agent.  Nine  other  people  were  busted  dur- 
ing the  drug  and  trafficking  investigation. 

California:  On  May  20,  2011,  a riot 
at  CSP-Sacramento  sent  six  prisoners  to 
outside  hospitals.  The  incident  reportedly 
involved  around  1 50  prisoners  who  began 
righting  in  a rec  yard;  the  brawl  ended 
after  guards  used  pepper  spray  and  fired  a 
warning  shot.  At  least  two  prisoners  were 
treated  for  serious  stab  wounds,  including 
one  who  required  surgery.  There  were 
“dozens”  of  other  injuries  according  to  a 
prison  official.  Two  days  later  more  than 
180  prisoners  rioted  at  San  Quentin  State 
Prison,  resulting  in  four  being  hospitalized 
with  stab  or  slash  wounds.  And  on  June 
7,  2011,  approximately  50  prisoners  at 
Avenal  State  Prison  were  involved  in  a riot 
that  resulted  in  five  injuries;  one  prisoner 
had  to  be  airlifted  for  medical  treatment. 

Florida:  A Miami-Dade  psychiatric 
patient  who  was  in  the  custody  of  GEO 
Care,  a private  company  under  contract 
with  the  state,  killed  himself  in  June 
2011.  James  Bragman,  50,  a patient  at 
the  South  Florida  State  Hospital,  escaped 
from  GEO  Care  staff  and  jumped  from 
the  eighth  floor  of  a parking  garage. 
Bergman,  a schizophrenic  who  had  pre- 
viously tried  to  commit  suicide,  had  been 
declared  mentally  unfit  to  stand  trial  in 
an  arson  case  and  was  sent  to  the  GEO 
Care-run  hospital  as  a ward  of  the  state. 
GEO  Care  is  a subsidiary  of  the  nation’s 
second-largest  private  prison  company, 
Boca  Raton-based  GEO  Group. 

Germany:  A four-star  hotel,  Hotel  Stadt 
Hameln,  has  been  criticized  for  offering  to 
treat  guests  like  prisoners,  including  having 
them  dress  in  black-and-white  striped  shirts 
and  serving  them  prison  fare  while  they  are 
watched  by  pretend  guards.  This  may  seem 
like  harmless  fun  were  it  not  for  the  hotel’s 
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history  - the  building  was  originally  built  as 
a jail  in  1827  and  used  by  the  Nazis  to  house 
prisoners  in  the  1930s.  Hundreds  of  prison- 
ers died  at  the  former  jail  during  World  War 
II,  and  afterwards  it  was  used  as  an  execu- 
tion site.  Hotel  officials  acknowledged  the 
controversy  but  denied  any  wrongdoing. 

Illinois:  Emmanuel  Chappie,  25,  was 
convicted  of  aggravated  battery  in  April 
2011  for  spitting  on  Urbana  jail  guard 
Craig  Wakefield  while  Chappie  was  await- 
ing trial  on  robbery  and  sexual  assault 
charges.  The  aggravated  battery  convic- 
tion was  Chappie’s  third  Class  2 felony  or 
more  serious  offense,  and  he  was  therefore 
classified  as  a Class  X felon.  He  was  sen- 
tenced on  May  25,  2011  to  ten  years  in 
prison  for  the  spitting  incident. 

Iowa:  When  Iowa  Prison  Classification 
Center  prisoner  Terrence  Dunn,  36,  sent  a 
letter  to  the  FBI  threatening  to  blow  up  two 
federal  buildings  and  harm  President  Obama, 
he  wasn’t  worried  because  he  claimed  to  “have 
a master  plan”  that  was  “foolproof.  ” Unfortu- 
nately Dunn  included  his  return  address  on  the 
envelope,  leading  federal  authorities  to  identify 
and  prosecute  him.  He  pleaded  guilty  and  was 
sentenced  to  eight  years  in  federal  prison  on 
May  24, 2011. 

Louisiana:  On  May  2,  2011,  a St. 
Tammany  Parish  court  sentenced  former 
sheriff’s  deputy  James  R.  Davis,  43,  to 
ten  years  in  prison  on  a charge  of  incest 
involving  a teenage  girl.  Davis  was  fired 
after  his  victim  reported  the  incident  to 
authorities  in  October  2007.  The  court 
noted  that  Davis  had  abused  his  “position 
of  trust”  as  a law  enforcement  officer  to 
take  advantage  of  the  girl.  Davis,  an  18- 
year  veteran  with  the  sheriff’s  office,  had 
worked  in  the  criminal  patrol  division. 

Maine:  State  prisoner  Lloyd  Franklin 
Millett,  51,  died  on  June  7,  2011  due  to 
injuries  he  sustained  two  weeks  earlier 
when  he  was  attacked  by  another  prisoner. 
The  Maine  State  Police  and  Attorney 
General’s  office  were  notified  of  Millett ’s 
death.  He  was  serving  a life  sentence. 

Maryland:  Alicia  Simmons,  34,  a for- 
mer prison  guard  with  connections  to  the 
Black  Guerrilla  Family  who  was  accused 
of  smuggling  drugs,  cell  phones  and  other 
contraband  into  a Baltimore  facility,  was 
sentenced  to  37  months  in  federal  prison 
on  June  9,  2011.  Simmons  also  allegedly 
allowed  gang  members  to  fight  and  at- 
tempted to  identify  police  informants. 
“Prisons  are  much  more  secure  when  the 
criminals  are  the  people  in  the  cells  and 
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the  keys  are  in  the  hands  of  law-abiding 
correctional  officers,”  stated  U.S.  Attorney 
Rod  J.  Rosenstein,  when  Simmons  was 
sentenced.  She  will  also  have  to  serve  three 
years  on  supervised  release. 

Maryland:  Darren  Edward  Witmer, 
40,  was  convicted  on  May  19, 201 1 of  first- 
degree  murder  for  killing  another  prisoner 
at  the  Western  Correctional  Institution  in 
November  2009.  According  to  an  autopsy 
report,  Witmer ’s  cellmate,  Jeffrey  Scott  Kay, 
48,  died  due  to  asphyxia  by  strangulation. 
Witmer  received  a life  sentence  on  July  26, 
2011  for  Kay’s  murder,  in  addition  to  two 
other  life  sentences  he  was  already  serving. 

Nevada:  According  to  a June  1,  201 1 
news  report,  Carson  City  jail  prisoner 
Martin  Earl  Rushing,  40,  tried  to  escape 
by  digging  through  the  ceiling  of  his  cell. 
When  a deputy  heard  noises  and  went 
to  check  on  Rushing,  he  found  “a  large 
amount  of  broken  drywall  and  build- 
ing material  on  the  floor.”  Rushing  had 
“several  lacerations  on  his  hands  and  was 
bleeding.  Mixed  into  the  blood  on  his 
hands  were  parts  of  drywall  and  plaster.” 
He  was  charged  with  felony  attempted  es- 
cape. Prisoners  who  try  to  escape  through 
the  ceiling  “do  a lot  of  damage  but  they 
can’t  get  out,  they  just  think  they  can,” 
said  Sheriff  Ken  Furlong. 

New  Hampshire:  A fight  over  orange 
juice  at  a Dover  jail  led  to  one  prisoner 
being  hospitalized  with  serious  injuries. 
The  May  9,  2011  juice-fueled  brawl  left 
prisoner  Stephen  Mercier,  44,  with  broken 
bones  and  bleeding  in  his  brain.  The  sher- 
iff’s department  said  it  was  investigating 
and  interviewing  witnesses. 

New  Mexico:  On  June  3,  2011,  a 
Curry  County  jail  prisoner  had  part  of 
one  of  his  ears  bitten  off  by  another  pris- 
oner during  an  altercation  over  an  MP3 
player.  Both  prisoners  face  charges  stem- 
ming from  the  incident,  said  Undersheriff 
Wesley  Waller. 

North  Carolina:  Federal  prison  em- 
ployee Nathan  Prady,  32,  employed  at  a 
facility  in  Butner,  was  sentenced  on  May 
18,  2011  to  over  six  years  in  prison  and 
four  years  on  supervised  release.  Prady 
had  pleaded  guilty  to  attempting  to  pos- 
sess with  the  intent  to  distribute  100  grams 
or  more  of  heroin.  He  was  working  as  a 
cook  supervisor  at  the  prison,  asked  a pris- 
oner to  help  him  obtain  the  drugs  and  was 
later  caught  during  a sting  operation. 

Oklahoma:  Murray  County  jail  guard 
John  Jim  White,  30,  was  charged  in  May 
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201 1 with  stealing  $20,000  from  a prisoner 
by  using  the  prisoner’s  bank  card  to  remove 
funds  from  his  account.  The  prisoner,  Rich- 
ard Stateler,  who  had  been  arrested  on  drug 
charges,  told  White  to  mail  his  wallet  to  his 
brother.  Instead,  White  used  Stateler’s  bank 
card  and  PIN  number  to  make  multiple  with- 
drawals over  a three-month  period,  which 
were  recorded  on  surveillance  video. 

Oregon:  Multnomah  County  jail  pris- 
oner Scott  Hamilton,  37,  who  had  lost  the 
lower  part  of  one  of  his  legs  in  a motorcycle 
accident  and  used  a wheelchair,  was  released 
on  May  23, 2011.  Although  he  had  a receipt 


for  his  wheelchair,  which  had  been  taken 
when  he  was  booked  into  the  jail  for  drinking 
a beer  on  public  property,  staff  couldn’t  find 
it,  leaving  Hamilton  to  crawl  out  of  the  facil- 
ity. The  wheelchair  was  later  located  at  the 
police  property  warehouse;  county  officials 
are  reportedly  investigating  the  incident. 

Sri  Lanka:  Thirty-three  prisoners  at 
the  Bogambara  Prison  protested  on  the 
roof  of  the  facility  in  May  2011,  while 
another  195  prisoners  went  on  a hunger 
strike.  Other  prisoners  at  facilities  in  We- 
likada  and  Mahara  also  participated  in 
protest  actions.  The  prisoners,  most  serv- 


ing life  terms  or  facing  the  death  penalty, 
were  seeking  sentence  reductions. 

Texas:  Coffield  Unit  prisoner  Robert 
Anderson,  29,  was  involved  in  an  accident  in- 
volving a feed  auger  on  June  2,2011  that  cost 
him  a leg.  “I  understand  that  some  of  it  had 
to  be  removed  at  the  prison  and  when  they 
got  here  they  had  to  amputate  more  of  it,” 
said  Anderson’s  mother,  Christine.  Another 
prisoner  reportedly  saved  Anderson’s  life  by 
tying  a tourniquet  around  his  leg  to  stop  the 
bleeding.  Anderson’s  father  said  his  son  had 
broken  a finger  while  working  on  the  same 
machine  several  weeks  earlier,  but  stayed  on 
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Inmate  Web  Research,  Girlie  Pics 
Photocopies.  Free  Info  Send  SASE 
Or  $5  for  Color  Catalog.  Pay  To 
REEL  HIGH  MEDIA  No  Personal  Chk 
PO.  Box  1352  Stockton,  CA  95201 


Education  Behind  Bars  Newsletter 

A free  publication  focused  on 
prison  education  is  seeking 
submissions  between  500  and  2500 
words  in  length.  More  online  at: 
http://www.PrisonEducation.com 
EducationBehindBars@yahoo.com 
PO  Box  69,  Berryville,  AR  72616 


Inmate  Calls  Breaking  the  Bank? 
Save  up  to  80%  on  Inmate  Calls 
Stop  paying  long  distance  fees! 

www.  Inmatecallsavings.  com 
Call  305-900-3093  lla-8p  EST. 


LOCAL  PHONE  NUMBERS 
ONLY  $2.50 

Save  BIG  $$$  on  BOP  phone  calls! 
Worldwide  Network-USA  only  50! 

No  hidden  fees-No  minimums 
FREE!  Get  300  USA  minutes  for 
each  new  member  you  refer!  Send 
SASE:  FreedomLine,  Box  7-WCB 
C’ville  IN  47331  FreedomLine.net 


OWN  PIX  OF  YOUR  FAVORITE 
VSTARV 

MindEscapePix.com  Famous  Photos! 
Order  catalog  1 or  2-S4.00  m/o  ea  or 
10- 1st  class  stamps  + SASE 
Send  To:  Mind  Escape  Pix,LLC 
1800N.  Bristol  St.  #C605 
Santa  Ana,  CA  92706  or  email 
INFO@MINDESCAPEPIX.COM 


Prison  Connection  Pen-Pal  Serv 

SPECIAL  $20/2years.  Buy  NOW! 

It  Won’t  Last!  More  Info  Send  SASE 
Prison  Connection  PO  Box  18489 
Cleveland  Heights  OH  44118 


LOVE  TO  TYPE  MANUSCRIPTS! 

No  Legal  Documents. 

Will  type,  design  & lay  out  pages 
Accurate  and  dependable 
Reasonable  Rates! 

Ambler  Document  Processing 
PO.  Box  938,  Norwalk,  CT  06852 


The  VOICES.CON  Newsletter  - Free 
Written  by  lifers  for  lifers.  For  info  on 
how  to  receive  Voices.  Con  monthly,  send 
SASE  to:  PO  Box  5425,  Sonora,  CA 
95370.  On  the  web  at:  VoicesDotCon.org; 
Email:  Publisher@VoicesDotCon.org 


Sexy  / Erotic  Glossy  Photos 

SASE  Gets  Free  Catalog:  Urben 
Life  PO  Box  752  Renton  WA  98057 


Auntie  Love  Back  with  More  Love 

SASE  4 New  Pen  Pal  Site  - Hurry! 
PO  Box  1987  Lancaster  CA  93539 


ELITE  PRISONER  SERVICES 

(FKA  Elite  Paralegal  Services) 
Legal  Research  & Forms,  Internet, 
People  Searches,  Books,  MySpace, 
Facebook,  Penpals,  Erotic  Photos, 
Special  Requests.  Send  SASE  for 
Brochure  to:  EPS,  PO  Box  2131, 
Appleton,  WI  54912 


Surrogate  Sisters 

Services  to  the  Incarcerated. 

No  games.  In  business  14+  years. 
We  sell  photos  of  sexy  women, 
gifts  for  loved  ones,  & other  services. 
For  more  info  send  a SASE  to: 
Surrogate  Sisters  - PN 
PO  Box  95043,  Las  Vegas  NV  89193 


Prison  Legal  News 


51 


September  2011 


News  in  Brief  (cont.) 


the  job  because  he  thought  it  would  improve 
his  chances  of  making  parole. 

Texas:  In  June  2011,  Richardson  resi- 
dent Iris  Barroso  was  sentenced  to  seven 
years  in  state  prison  for  trying  to  smuggle 
74  cell  phones  plus  tobacco,  cigarette 
lighters,  alcohol,  cologne,  a toothbrush 
and  six  pairs  of  underwear  into  the  Stiles 
Unit.  The  contraband  was  hidden  in  an  air 
compressor  that  was  shipped  to  the  prison 
in  August  2008;  Barroso  was  charged  after 
investigators  learned  the  compressor  had 
been  purchased  with  her  credit  card. 

Texas:  State  prison  guard  Alejandro 


Smith,  21,  who  worked  at  the  Eastham 
Unit  in  Houston  County,  was  arrested  on 
June  1 , 20 1 1 and  charged  with  conspiracy  to 
possess  with  the  intent  to  distribute  heroin. 
Smith  was  caught  in  a sting  operation  after 
investigators  learned  that  he  was  smuggling 
contraband  into  the  prison  unit. 

Tunisia:  Around  300  prisoners  escaped 
from  a jail  in  the  Gafsa  area  on  April  29, 2011 
after  a fire  was  set  at  the  facility.  There  were  no 
injuries  reported,  unlike  another  fire  that  broke 
out  in  a prison  in  Monastir,  Tunisia  in  January 
2011,  which  killed  at  least  42  prisoners.  That 
fire  was  also  part  of  an  escape  attempt,  and  the 
prisoners  died  due  to  bums  and  asphyxiation, 
according  to  a medical  official. 

Wisconsin:  Two  police  officers  implicated 


in  the  January  2011  beating  of  a prisoner  at 
the  Dane  County  Jail  were  exonerated  follow- 
ing an  internal  investigation.  The  prisoner, 
Jeffrey  L.  Vance,  was  reportedly  assaulted  by 
a sheriff’s  deputy  who  punched  him  and  used 
elbow  strikes  after  he  was  placed  in  a restraint 
chair.  The  deputy,  who  was  not  identified, 
was  fired  on  May  25, 2011. 

Yemen:  On  April  15,  2011,  ten  death 
row  prisoners  escaped  from  a prison  in  the 
province  of  Omran,  north  of  the  city  of 
Sanaa.  According  to  news  reports  the  con- 
demned prisoners  opened  fire  on  guards 
at  the  facility,  wounding  four  and  killing 
three  during  the  break-out.  There  was  no 
explanation  as  to  how  they  obtained  the 
firearms  used  in  the  escape. 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  FI.,  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  in  prison  - contact  them 
if  you  are  not  receiving  proper  HIV  medica- 
tion or  are  denied  access  to  programs  due  to 
HIV  status.  Contact:  CHJ,  900  Avila  Street, 
Suite  102,  Los  Angeles,  CA  90012.  HIV 
Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice. 
org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 


FAMM 

FAMM  (Families  Against  Mandatory 
Minimums)  publishes  the  FAMMGram  three 
times  a year,  which  includes  information  about 
injustices  resulting  from  mandatory  minimum 
laws  with  an  emphasis  on  federal  laws.  Recom- 
mended donation  of  $10  for  a subscription. 
Contact:  FAMM,  1612  K Street  NW  #700, 
Washington,  DC  20006  (202)  822-6700). 
www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
occasionally  publishes  Fortune  News,  a free 
publication  for  prisoners  that  deals  with 
criminal  justice  issues,  primarily  in  New  York. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted 
prisoners  whose  cases  involve  DNA  evidence 
and  are  at  the  post-conviction  appeal  stage. 
Maintains  an  online  list  of  state-by-state  in- 
nocence projects.  Contact:  Innocence  Project, 
40  Worth  St.,  Suite  701,  New  York,  NY  10013 

(212)  364-5340.  www.innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to 
end  sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and 
released  rape  survivors  and  activists  for  almost 
every  state.  Contact:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010 

(213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to  provide 
the  most  comprehensive  coverage  of  wrong- 
ful convictions  and  how  and  why  they  occur. 
Their  content  is  available  online,  and  includes 
all  back  issues  of  the  Justice  Denied  magazine 


and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168  (206) 
335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates 
for  rehabilitative  opportunities  for  prisoners 
and  less  reliance  on  incarceration.  Publishes 
the  CURE  Newsletter.  $2  annual  membership 
for  prisoners.  Contact:  CURE,  P.O.  Box  2310, 
National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual 
newsletter  that  reports  on  drug  war-related 
issues,  releasing  prisoners  of  the  drug  war 
and  restoring  civil  rights.  A subscription  is 
$10  for  prisoners  and  $30  for  non-prisoners. 
Contact:  November  Coalition,  282  West 
Astor,  Colville,  WA  991 14  (509)  684-1550. 
www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters  three  times  a year, 
which  reports  on  criminal  justice  issues  in 
Oregon.  Free  to  Oregon  prisoners,  $7  for  other 
prisoners  and  $25  for  non-prisoners.  Contact: 
PS&J,  825  NE  20th  Avenue  #250,  Portland,  OR 
97232  (503)  335-8449.  www.safetyandjustice.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy 
research  and  advocacy  organization  that 
works  for  a fair  and  effective  criminal  justice 
system  by  promoting  sentencing  reform 
and  alternatives  to  incarceration.  They 
produce  excellent  reports  on  topics  related 
to  sentencing  policy,  racial  disparities,  drug 
policy,  juvenile  justice  and  voting  rights/dis- 
enfranchisement, which  are  available  online. 
Contact:  The  Sentencing  Project,  1705  De- 
Sales  St.  NW,  8th  FI.,  Washington,  DC  20036 
(202)  628-0871.  www.sentencingproject.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  l__l 

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1057  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 

up-to-date  law  dictionary  explains  more  than  8,500  legal  terms.  I 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015 


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaurus,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  11,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies informal  and  slang  words.  1045  |__| 

Starting  Out!  The  Complete  Re-Entry  Handbook,  edited  by  William  H. 
Foster,  Ph.D.  & Carl  E.  Horn,  Ph.D.,  Starting  Out  Inc.,  446  pages.  $22.95. 
Complete  do-it-yourself  re-entry  manual  and  workbook  for  prisoners  who 
want  to  develop  their  own  re-entry  plan  to  increase  their  chances  of  success 
after  they  are  released.  Includes  a variety  of  resources,  in- 
eluding  a user  code  to  the  Starting  Out  website.  1074  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Lawyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  |__| 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term isolation  in  control  units,  and  more.  1003  

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  |__| 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Enow,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to 
follow,  exercises  to  perform,  and  a bibliography.  1031  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses  P 
proven,  effective  means  of  crime  prevention.  1019  

Prison  Writing  in  20th  Century  America,  by  H.  Bruce  Franklin,  Penguin 
Books,  368  pages.  $16.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
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The  Failed  Promise  of  Prison  Privatization 

by  Richard  Culp,  Ph.D. 


We  have  been  experimenting  with 
prison  privatization  in  the  U.S.  now 
for  over  twenty-five  years.  The  privatization 
idea  originated  out  of  a notion  that  the 
private  sector,  with  its  competition-driven 
efficiency  and  innovation,  could  operate 
prisons  of  higher  quality  and  lower  cost 
than  the  public  sector.  Create  a market  for 
incarceration  services,  the  argument  ran, 
and  the  market  will  work  its  magic,  improv- 
ing prison  conditions  and  rehabilitative 
outcomes  while  saving  the  taxpayers  mil- 
lions of  dollars.  That  market  has  effectively 
been  created  over  the  past  quarter  century 
and  we  have  now  arrived  at  a place  where 
prison  privatization  has  been  studied  ex- 
tensively and  evaluated  rigorously. 
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Although  hyperbole  continues  to 
propel  prison  privatization  policy  along, 
research  findings  are  incontrovertible: 
even  in  the  best  private  prisons,  qual- 
ity of  prisoner  care  is  no  better  than  in 
public  prisons  and  the  cost  advantage  of 
privatization,  which  initially  accounted 
for  minimal  savings,  is  steadily  eroding  as 
the  private  prison  industry  matures.  The 
big  promises  of  prison  privatization  - less 
cost,  higher  quality  - have  simply  not 
materialized.  Despite  these  disappoint- 
ing results,  prison  privatization  advocacy 
maintains  traction  in  diverse  jurisdictions 
as  policymakers  from  Ohio  to  Florida  and 
from  Maine  to  California  seek  expedient 
solutions  to  budget  shortfalls  triggered  by 
a lingering  great  recession. 

In  retrospect,  it  should  come  as  no 
surprise  that  prison  privatization  would 
fail  to  live  up  to  its  promises.  There  are 
several  reasons  for  this.  First,  free  market 
solutions  to  social  problems  like  crime 
assume,  after  all,  that  there  are  “free” 
markets  for  appropriate  services,  How- 
ever,  there  is  no  such  thing  as  a natural 
market  for  the  services  provided  by  private 
prison  companies.  On  the  contrary,  the 
marketplace  for  incarceration  services  is 
created  by  the  government,  for  the  govern- 
ment. It  is  an  artificial  market.  Many  of 
the  services  that  have  been  privatized  by 
government  (e.g.,  custodial  services,  food 
preparation,  medical  care)  are  provided 
by  the  private  sector  independently  of 
the  government’s  decision  to  privatize  or 
not.  There  is  a free  market  analogue  for 
many  kinds  of  services  that  governments 
routinely  provide.  Other  fields  such  as 
education  and  health  care,  for  example, 
have  an  active  market  of  existing  nonprofit 


and  for-profit  providers  willing  to  sell  edu- 
cational and  healthcare  services  to  a huge 
market  of  potential  buyers  that  includes 
both  individuals  and  governments. 

The  prison  business  is  fundamentally 
different  in  that  no  one  can  freely  pur- 
chase incarceration  services  as  a private 
individual.  There  is  no  natural  market  for 
incarceration  services.  The  power  to  incar- 
cerate someone  - to  hold  a person  against 
his  or  her  will  - is  a defining  characteristic 
of  the  state.  The  government  holds  a mo- 
nopoly over  the  legitimate  use  of  physical 
force  and  the  power  to  incarcerate.  Only 
the  government  has  the  legitimate  power 
to  restrict  a citizen’s  liberty;  individuals  are 
prohibited  by  law  from  incarcerating  an- 
other person  under  “false  imprisonment” 
statutes.  The  government  can  delegate  this 
power  on  a limited  basis  - for  example, 
“shopkeeper’s  privilege”  allows  merchants 
to  temporarily  detain  suspected  shop- 
lifters. But  long-term  incarceration  is  a 
different  matter.  The  only  potential  buyers 
who  can  legally  purchase  incarceration 
services  are  the  government  jurisdictions 
that  have  custody  over  indicted,  convicted 
or  detained  persons.  In  order  to  privatize 
its  incarceration  function,  the  government 
has  had  to  create  a market  since  one  does 
not  and  cannot  exist  without  its  direct 
intervention. 

Secondly,  the  development  of  the 
private  prison  industry  has  resulted  in 
a highly  concentrated  producer  market 
where  only  four  companies  control  over 
90%  of  the  incarceration  services  busi- 
ness. Economic  theory  tells  us  that  when 
production  is  highly  concentrated  in  very 
few  companies,  the  market  becomes  an 
oligopoly,  a market  situation  that  is  in- 
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herently  less  competitive  and  innovative 
than  a market  with  more  broad-based 
representation.  An  oligopoly  is  charac- 
terized by  interdependence,  avoidance  of 
competition  and  a rigid  attachment  to  the 
status  quo  among  the  leading  firms. 

A third  part  of  the  story  is  that 
government  itself  unwittingly  stifles  inno- 
vation in  the  private  prison  industry.  Since 
the  only  legitimate  customers  of  prison 
companies  are  the  jurisdictions  that  can 
indict,  convict  or  otherwise  detain  people, 
the  potential  customer  base  for  incarcera- 
tion services  is  very  limited.  In  practice, 
this  has  led  to  a situation  where  only  a 
handful  of  customers,  an  oligopsony  in 
economic  terms,  has  come  to  dominate  the 
customer  base.  The  limited  number  of  cus- 
tomers serves  to  dissuade  private  prison 
companies  from  conducting  research  and 
development  into  innovative  correctional 
programming,  as  the  tiny  customer  base 
tends  to  demand  only  those  services  that 
mimic  what  the  governments  themselves 
are  accustomed  to  providing. 

Origins  of  the  Artificial  Market 

Contracting  out  of  noncustodial 
prison  services  such  as  medical  care,  food 
service,  maintenance,  education  and  men- 
tal health  services  has  been  practiced  for  a 
long  time  and  with  little  controversy.  Con- 
tracting out  of  custody  services,  for  which 
there  is  no  free  market  analogue,  is  much 
more  controversial.  The  deinstitutional- 
ization movement  in  juvenile  corrections 
during  the  1970s  initiated  a number  of 
experiments  in  privatized  services  and 
custody  for  juveniles.  A major  step  toward 
contracted  custody  of  adults  occurred 
when  the  Immigration  and  Naturalization 
Service  (INS),  the  forerunner  to  today’s 
Immigration  and  Customs  Enforcement 
(ICE),  decided  in  1983  to  partially  out- 
source the  detention  of  undocumented 
immigrants  in  its  custody.  In  the  summer 
of  1983,  the  INS  issued  a request  for  pro- 
posals and  the  newly-formed  Corrections 
Corporation  of  America  (CCA)  submit- 
ted the  winning  bid. 

Likewise,  the  community  corrections 
movement  in  the  adult  system  involved 
contracting  out  of  the  custody  function  in 
many  low-security  adult  facilities.  Minne- 
sota passed  the  Community  Corrections 
Act  in  1971,  and  25  states  followed  suit 
with  similar  legislation  over  the  next  12 
years.  Community  corrections  legisla- 


tion transferred  funding  from  state-level 
departments  of  correction  to  local  gov- 
ernments which,  in  turn,  used  the  funds 
for  halfway  house  programs  and  other 
services  for  lower-level  offenders.  Many 
jurisdictions  turned  to  private  contractors 
to  operate  these  facilities. 

In  1986,  Management  and  Training 
Corporation  (MTC)  secured  a contract  to 
operate  a community  corrections  facility 
in  Eagle  Mountain,  California.  Also  in 
1986,  the  State  of  Kentucky  contracted 
out  the  development  and  operation  of 
a 200-bed  minimum-security  facility  in 
Marion  County.  Another  newly-formed 
company,  the  U.S.  Corrections  Corpora- 
tion, was  awarded  the  contract.  Similarly, 
the  U.S.  Bureau  of  Prisons  (BOP)  began 
contracting  out  the  operation  of  low- 
security  halfway  house  programs  to  the 
private  sector  during  this  time.  Another 
early  private  prison  company.  Correc- 
tional Services  Corporation,  originally 
Esmor  Correctional  Corp.,  began  busi- 
ness in  1989  with  two  contracts  from  the 
BOP  to  operate  halfway  houses  in  New 
York  City. 

These  early  entrants  to  the  incar- 
ceration services  market  found  a political 
climate  supportive  of  privatization  in 
several  states,  including  Kentucky,  Ten- 
nessee, Texas,  Florida,  Arizona,  New 
Mexico  and  Louisiana.  By  1994  there 
were  approximately  20  companies  actively 
seeking  contracts  to  either  build  and  man- 
age company-owned  prisons  or  manage 
existing  facilities  owned  by  federal,  state 
and  local  jurisdictions. 

The  Supply  Side  of  the 
Incarceration  Services  Industry 

The  traditional  industrial  life  cycle 
model  suggests  that  new  markets  move 
through  a process  marked  by  four  stages: 
fragmentation,  shakeout,  maturity  and 
decline.  The  fragmentation  period  occurs 
when  the  industry  is  new,  many  entrepre- 
neurs enter  the  market,  and  they  operate 
at  low  volume  and  tend  to  serve  narrow 
geographic  areas.  Eventually,  a shakeout 
period  occurs  as  some  companies  become 
more  efficient  and  the  less  efficient  ones 
fail  to  stay  in  business.  Growth  and  com- 
petition are  strongest  during  this  period, 
as  are  the  profits  of  the  largest  compa- 
nies. The  industry  reaches  maturity  when 
growth  slows  and  surviving  companies  try 
to  solidify  their  positions  in  the  industry. 
At  some  later  time,  the  industry  moves 
into  decline  as  the  demand  for  the  product 
or  service  drops  and  companies  seek  new 
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ways  to  recover  profitability. 

The  decade  of  the  1990s  witnessed 
the  rapid  growth  of  prison  privatization, 
consolidation  of  the  industry  and  the 
cooling  off  of  growth  rates  as  the  decade 
ended.  The  industry  moved  through  the 
traditional  life  cycle  stages  of  fragmenta- 
tion to  maturity  during  this  period.  The 
industry  experienced  tremendous  growth 
from  1992  to  1998,  averaging  an  increase 
in  capacity  of  36%  each  year.  But  from 
1999  to  2006,  growth  declined  to  an  aver- 
age rate  of  under  4%  per  year.  As  market 
maturity  is  commonly  defined  as  reaching 
a state  of  equilibrium  marked  by  the  ab- 
sence of  significant  growth  or  innovation, 
the  industry  reached  maturity  as  the  new 
millennium  began. 

The  shakeout  stage  of  the  industry 
is  reflected  in  the  difference  between  the 
companies  doing  business  in  1996  and 
those  doing  business  in  2011.  In  1996, 
there  were  14  companies  with  private  pris- 
on contracts  in  the  United  States.  Table  1 
lists  these  companies,  their  rated  capacity 
and  their  market  share  of  U.S.  private 
prison  business.  A common  measure  of 
the  dominance  of  companies  in  a given 
market  is  the  market  concentration  ratio 
(CR),  or  the  percentage  of  total  industry 
sales  (or  capacity,  or  employment,  or  value 
added  or  physical  output)  contributed  by 
the  four  leading  firms  ranked  in  order  of 
market  share.  A market  is  considered  to 
have  a high  CR  when  the  four  leading 
firms  control  over  two-thirds  of  market 
share,  a moderate  concentration  when 
the  ratio  falls  between  one-third  and  two- 
thirds,  and  a low  concentration  when  the 
top  four  companies  control  less  than  a 
third  of  total  market  share. 

The  four-firm  market  concentration 
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TABLE  1:  PRIVATE  PRISON  MARKET  CONCENTRATION  IN  1996 

Bed 

Market 

Capacity 

Share 

CR 

Corrections  Corporation  of  America 

40,365 

52.3% 

52.3% 

Wackenhut  Corrections  Corporation 

1 9,479 

25.2% 

77.5% 

U.S.  Corrections  Corporation 

4,038 

5.2% 

82.7% 

Management  & Training  Corporation 

2,978 

3.9% 

86.6% 

Cornell  Corrections,  Inc. 

2,61 1 

3.4% 

The  Bobby  Ross  Group 

2,164 

2.8% 

Correctional  Services  Corporation 

2,150 

2.8% 

Capital  Correctional  Resources 

1,908 

2.5% 

Maranatha  Production  Company,  LLC 

500 

0.7% 

The  GRW  Corporation 

302 

0.4% 

Dove  Development  Corporation 

295 

0.4% 

Fenton  Security,  Inc. 

228 

0.3% 

Avalon  Community  Services,  Inc. 

144 

0.2% 

Correctional  Systems,  Inc. 

82 

0.1% 

1 00.0% 

Source:  Charles  W.Thomas,  Private  Adult  Correctional  Facility  Census, 

1997  (formerly  available  at:  http://www.crim.ufl.edu/pcp/) 

ratio  of  the  private  prison  industry  was  86% 
in  1996,  a significantly  high  level  of  concen- 
tration. But  by  the  end  of  2011  only  seven 
companies  remained  in  the  private  prison 
business,  and  the  market  share  of  the  top 
four  firms  increased  to  92%  (see  Table  2). 

Acquisitions  and  Ethical  Challenges 

The  rise  in  concentration  ratio  means 
that  the  industry  as  a whole  has  become 
less  competitive.  Five  of  the  companies 
that  disappeared  between  1996  and  2011 
(U.S.  Corrections  Corporation,  Cor- 
rectional Services  Corporation,  Cornell 
Corrections,  Inc.,  Fenton  Security,  Inc. 
and  Correctional  Systems,  Inc.)  were 
acquired  by  larger  companies.  Four  other 


firms  went  out  of  business  (Bobby  Ross 
Group,  Capital  Correctional  Resources, 
Dove  Development  Corporation  and 
Maranatha  Production  Company,  LLC). 
Three  newcomers,  LaSalle  Southwest  Cor- 
rections, Louisiana  Corrections  Services 
and  Emerald  Companies,  are  small  and 
regionally-based  in  Texas  and  Louisiana. 
A review  of  the  ongoing  concentration  in 
the  market  is  illustrative  of  shakeouts  in 
the  industry  and  of  some  of  the  ethically- 
challenged  behavior  that  can  attend  to  the 
process  of  profit  seeking. 

The  largest  company  - Corrections 
Corporation  of  America  - acquired  the 
third-ranked  company,  U.S.  Corrections 
Corporation,  in  1998.  U.S.  Corrections, 


TABLE  2:  PRIVATE  PRISON  MARKET  CONCENTRATION  IN  201  I 


Bed 

Market 

Capacitv 

Share 

CR 

Corrections  Corporation  of  America 

90,277 

44.3% 

44.3% 

GEO  Group  (formerly  Wackenhut) 

63,366 

31.1% 

75.4% 

Management  & Training  Corporation 

25,295 

1 2.4% 

87.8% 

Community  Education  Centers 

9,243 

4.5% 

92.3% 

LaSalle  Southwest  Corrections 

7,680 

3.8% 

Louisiana  Corrections  Services,  Inc. 

4,738 

2.3% 

Emerald  Companies 

3,416 

1 .7% 

1 00.0% 

Source:  CC A and  GEO  totals  from  their  201  1 SEC  filings,  other  companies’  total  capacity 

from  their  web  sites 
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based  in  Kentucky,  had  much  in  com- 
mon with  Tennessee-based  CCA.  Both 
companies  were  founded  by  entrepreneurs 
who  were  well  connected  with  the  political 
establishment  in  their  state.  One  of  CCA’s 
founders,  Thomas  W.  Beasley,  was  a for- 
mer chair  of  the  state  Republican  Party 
and  managed  the  successful  1978  guber- 
natorial campaign  of  Lamar  Alexander. 
Honey  Alexander,  the  governor’s  wife,  was 
an  early  investor  in  CCA.  U.S.  Corrections 
Corporation,  based  in  neighboring  Lou- 
isville, did  all  of  its  business  in  Kentucky 
prior  to  1995.  Executives  of  the  company 
contributed  over  $77,000  to  political  cam- 
paigns in  the  state  between  1987  and  1993, 
including  $23,000  to  Governor  Wallace  G. 
Wilkinson  and  his  wife  Martha. 

Clifford  Todd,  the  CEO  of  U.S. 
Corrections,  was  implicated  in  a payoff 
scandal  involving  the  company’s  contract 
to  run  the  county  jail  in  Louisville.  He 
was  arrested  by  the  FBI  in  1994,  pleaded 
guilty  to  mail  fraud  and  was  sentenced 
to  6 months  in  jail  and  fined  $250,000. 
He  sold  his  stake  in  the  company  for  $15 
million  in  1994.  At  the  time  of  the  buy- 
out by  CCA,  U.S.  Corrections  owned  a 
total  of  four  facilities  in  Kentucky,  Ohio 
and  North  Carolina  with  a capacity  of 
5,275  beds,  and  had  contracts  to  manage 
publicly-owned  facilities  in  Kentucky, 
Florida  and  North  Carolina  with  a capac- 
ity of  5,743  beds. 

The  second-largest  company  in 
1996,  Wackenhut  Corrections  Corpora- 
tion (WCC),  was  formed  in  1984  as  a 


subsidiary  to  security  firm  Wackenhut 
Corporation,  which  was  founded  by 
George  Wackenhut,  a former  FBI  agent. 
Over  the  ensuing  years,  WCC  grew  to 
become  one  of  the  largest  private  prison 
companies  in  the  world.  The  company 
began  providing  residential  services  for 
at-risk  juveniles  and  young  adults  under 
the  Job  Corps  program.  WCC  went  public 
in  1994  (with  Wackenhut  Corporation  as 
the  majority  shareholder).  In  2002,  the 
Danish  company  Group  4 Falck  merged 
with  the  Wackenhut  Corporation  and, 
indirectly,  became  the  owner  of  57% 
of  WCC’s  stock.  In  2003,  WCC  bought 
out  Group  4 Falck ’s  interest  in  the  com- 
pany and  changed  its  name  to  the  GEO 
Group,  Inc.  The  GEO  Group  acquired 
the  industry’s  seventh-largest  company, 
Correctional  Services  Corporation  (CSC), 
in  2005  and  Cornell  Corrections,  the  fifth- 
largest  company,  in  2010. 

Founded  in  1989,  CSC  operated 
under  several  different  names,  including 
Esmor  Correctional  Services,  Inc.  The 
company  was  founded  by  the  owners  of 
a welfare  hotel  in  New  York  City  and  be- 
gan its  prison  business  operating  halfway 
houses  under  contract  with  the  BOR  CSC 
also  managed  the  INS  Detention  Center 
in  Elizabeth,  New  Jersey,  remembered  best 
for  a June  1995  riot  in  which  300  detainees 
took  over  the  facility  in  protest  of  poor 
conditions  of  confinement.  Esmor  staff 
fled  from  the  detention  center,  leaving 
order  to  be  restored  by  federal,  state  and 
local  law  enforcement  officers.  The  INS 


closed  the  facility  after  the  riot,  noting 
that  CSC  guards  had  abused  detainees, 
gave  them  spoiled  food  and  deprived 
them  of  sleep.  The  facility  was  reopened 
in  1997. 

Later,  in  2003,  CSC  was  fined 
$300,000  by  the  New  York  State  Lobby- 
ing Commission  for  failing  to  report  free 
transportation,  meals  and  gifts  given  to 
a dozen  state  legislators  from  Brooklyn 
and  the  Bronx.  The  fine  was  the  largest 
the  state  had  ever  imposed  on  a company 
for  violating  the  state’s  lobbying  laws.  In 
May  2008,  the  Securities  and  Exchange 
Commission  (SEC)  hied  charges  against 
three  Fort  Lauderdale,  Florida  physicians, 
alleging  insider  trading  in  GEO  Group’s 
2005  acquisition  of  CSC.  According  to 
the  complaint,  one  of  the  three  worked  as 
a consultant  to  GEO  and  had  a son  who 
worked  in  GEO’s  finance  department, 
where  he  allegedly  learned  of  the  pending 
deal.  The  three  were  charged  with  illegally 
purchasing  $390,000  in  CSC  stock  before 
the  acquisition.  Two  of  the  defendants 
entered  into  settlement  agreements  while 
the  third  was  cleared  of  the  charges. 

Another  GEO  acquisition,  Cornell 
Corrections,  Inc.,  had  been  the  third- 
largest  private  prison  company  in  2006, 
with  8%  of  industry  market  share.  In- 
corporated in  1994,  the  company  built 
its  business  primarily  with  youth  services 
and  community-based  rehabilitation  pro- 
grams for  adults.  Pirate  Capital,  LLC,  a 
hedge  fund  firm,  acquired  a 13%  interest 
in  Cornell  in  2004,  becoming  the  com- 
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pany’s  largest  shareholder,  and  replaced 
several  board  members  and  the  company’s 
CEO  with  financiers  more  oriented  to- 
ward short-term  growth.  Pirate  Capital 
unloaded  its  shares  of  Cornell  in  2006  in 
the  midst  of  an  SEC  investigation  over  its 
stock  sales  practices,  several  bad  invest- 
ment decisions  and  company  downsizing. 
The  company  warned  its  stockholders  in 
2009  of  looming  problems  in  managing 
indebtedness  of  some  $303  million.  GEO 
Group  bought  Cornell,  along  with  its 
debt,  in  2010. 

Management  and  Training  Corpora- 
tion (MTC)  is  the  third-largest  company 
currently  providing  incarceration  services. 
MTC  is  a privately-held  Utah-registered 
company  that  gained  expertise  in  work- 
ing with  at-risk  young  people  as  a major 
provider  of  Job  Corps  programs.  The 
company  first  entered  the  private  prison 
market  in  1987  when  it  received  a contract 
to  manage  the  Eagle  Mountain  Com- 
munity Correctional  Facility  in  Desert 
Center,  California  (which  experienced  a 
major  riot  that  resulted  in  the  deaths  of 
two  prisoners  in  2003).  MTC  expanded 
slowly  and  steadily  since  1987  and  now 
runs  a total  of  20  correctional  facilities  in 
Arizona,  California,  Florida,  Idaho,  New 
Mexico,  Ohio  and  Texas. 

The  company’s  generally  positive 
reputation  as  a job  training  provider  has 
been  tarnished  by  its  corrections  experi- 
ence. In  1997,  MTC  hired  the  former 
director  of  the  Utah  Department  of 
Corrections,  Lane  McCotter,  as  Director 
of  Corrections  Business  Development. 
McCotter  was  well  connected  in  pro- 
privatization states,  having  served  as 
director  of  both  the  Texas  Department 
of  Criminal  Justice  and  the  New  Mexico 
Corrections  Department  before  serving  as 
the  corrections  head  in  Utah.  He  left  the 
Utah  DOC  job  in  the  midst  of  an  inves- 
tigation over  the  death  of  a prisoner  with 
schizophrenia  who  had  been  shackled  to 
a hard  plastic  chair  for  the  final  sixteen 
hours  of  his  life. 

In  2003,  MTC’s  Santa  Fe,  New 
Mexico  facility  was  under  investigation 
by  the  U.S.  Justice  Department  for  unsafe 
conditions  and  poor  quality  prisoner 
medical  care  while  McCotter  was  em- 
ployed with  the  company.  Nonetheless, 
that  same  year  he  was  appointed  by  At- 
torney General  John  Ashcroft  to  serve 
on  a U.S.  Department  of  Justice  team 
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commissioned  to  assess  and  implement  a 
plan  for  rebuilding  Iraq’s  criminal  justice 
system.  The  team’s  final  act  before  leav- 
ing Iraq  was  to  conduct  a ribbon  cutting 
ceremony  at  the  refurbished  Abu  Ghraib 
prison,  a centerpiece  of  their  corrections 
planning.  Although  the  facility  was  empty 
when  McCotter  left  Iraq,  the  work  of  the 
committee  of  experts  was  indelibly  stained 
by  the  infamous  events  that  subsequently 
occurred  at  the  prison  and  from  on-going 
human  rights  abuse  allegations  in  prisons 
under  the  direct  supervision  of  other  com- 
mittee members. 

MTC  was  also  involved  in  a failed 
experiment  in  prison  privatization  in 
Canada.  In  2001,  the  company  won  a 
five-year  contract  to  operate  the  Central 
North  Correctional  Centre  (CNCC)  in 
Ontario  as  part  of  a pilot  project  to  com- 
pare operations  of  the  CNCC  facility  with 
a similar  publicly-run  prison,  the  Central 
East  Correctional  Centre.  The  govern- 
ment hired  PricewaterhouseCoopers  to 
evaluate  the  two  prisons  across  a variety 
of  dimensions.  The  evaluation  found  that 
the  public  prison  outperformed  the  MTC 
facility  overall.  While  the  MTC  prison  was 
cheaper  to  operate  and  provided  a greater 
variety  of  programming  than  the  gov- 
ernment facility,  the  public  prison  rated 
significantly  better  on  security,  recidivism 
rates,  health  care  and  community  impact. 
Based  on  the  results  of  the  experiment, 
Ontario  decided  to  turn  management  of 
the  privatized  facility  over  to  the  public 
sector. 

Community  Education  Centers 
(CEC),  incorporated  in  1996,  rounds  out 
the  quartet  of  companies  that  control  92% 
of  the  current  incarceration  services  mar- 
ket. Like  MTC,  CEC  is  a privately-held 
company  whose  finances  and  governance 
structure  are  much  less  transparent  than 
is  the  case  with  publicly-held  companies. 
Until  a few  years  ago,  CEC’s  business 
was  concentrated  in  providing  com- 
munity-based residential,  re-entry  and 
rehabilitative  services  to  offenders,  mostly 
in  New  Jersey  and  Pennsylvania,  but  the 
company  moved  into  the  secure  incarcera- 
tion services  business  with  its  acquisition 
of  CiviGenics  in  2007. 

CiviGenics  was  founded  in  1995  in 
Marlboro,  MA  by  Roy  Ross,  the  former 
president  of  Spectrum  Health  Systems, 
Inc.,  a nonprofit  company  that  provided 
drug  and  alcohol  treatment  services  for 
prisoners  in  the  Massachusetts  Depart- 
ment of  Corrections.  Ross  arranged  a 
contract  for  CiviGenics  to  provide  man- 
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agement  of  Spectrum’s  Massachusetts 
in-prison  treatment  programs.  In  1996, 
CiviGenics  acquired  Fenton  Security,  Inc., 
a small  company  that  had  management 
contracts  to  operate  two  county  jails  in 
Colorado.  Tom  Rapone,  a former  Secre- 
tary of  Public  Safety  in  Massachusetts, 
joined  CiviGenics  as  the  firm’s  Chief 
Operating  Officer.  CiviGenics  expanded 
its  secure  custody  operations  and  by 
1998  operated  several  small  jail  facilities, 
employed  more  than  1,000  staff  and  had 
revenues  of  more  than  $30  million. 

In  July  1999,  the  Ohio  Department  of 
Rehabilitation  and  Correction  (ODRC) 
awarded  CiviGenics  a $14.9  million  con- 
tract to  operate  the  newly-built  North 
Coast  Correctional  Treatment  Facil- 
ity (NCCTF)  in  Grafton.  However,  the 
ODRC  elected  not  to  renew  its  contract 
with  CiviGenics  when  the  contract  expired 
in  July  2001,  citing  problems  with  high 
staff  turnover  (including  five  different 
wardens  in  its  first  18  months),  repeated 
failure  to  maintain  minimum  staffing 
levels  and  problems  with  over-billing  the 
state  for  positions  that  remained  uncov- 
ered. The  ODRC  subsequently  awarded 
the  contract  to  MTC,  which  continues  to 
operate  the  NCCTF  facility. 

In  2004,  the  Massachusetts  State 
Auditor  completed  an  audit  that  found 
Spectrum  Health  Systems  had  misused 
$17.4  million  in  state  money,  with  $10.2 
million  of  the  total  amount  involving 
excessive  payments  to  CiviGenics.  The 
matter  was  settled  in  January  2007  in  an 
agreement  that  required  CiviGenics  to 
repay  the  state  $3.4  million  and  Roy  Ross 
to  repay  $650,000.  With  its  acquisition 
of  CiviGenics  in  2007,  CEC  became  the 
fourth  largest  private  prison  company  in 
the  U.S. 

The  Demand  Side  of  the 
Incarceration  Services  Industry 

The  demand  side  of  prison  priva- 
tization, like  the  oligopoly  of  private 
prison  companies,  is  also  highly  concen- 
trated. The  potential  customers  in  the 
private  prison  market  are  government 
agencies  at  the  federal,  state  and  local 
level  that  operate  jail,  prison  and  deten- 
tion programs.  At  the  federal  level,  the 
Bureau  of  Prisons,  the  U.S.  Marshals 
Service  and  Immigration  and  Customs 
Enforcement  all  manage  a variety  of 
custody  facilities.  The  four  branches  of 
the  military  also  operate  facilities  for 
military  personnel  sentenced  under  the 
Uniform  Code  of  Military  Justice.  Of 
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course,  the  50  states  and  the  District 
of  Columbia  each  have  departments  of 
correction. 

According  to  the  Bureau  of  Justice 
Statistics,  there  are  some  1,821  state  and 
federal  correctional  facilities,  not  counting 
facilities  operated  by  the  U.S.  Marshals 
Service  and  ICE.  At  the  local  level,  coun- 
ties and  cities  operate  about  2,875  jail 
facilities  in  the  United  States.  In  sum,  the 
potential  consumer  base  of  the  private 
prison  industry  numbers  somewhere  in 
the  area  of  4,700  facilities. 

After  over  25  years  of  correctional 
privatization,  there  are  fewer  than  200 
private  correctional  facilities  in  the  Unit- 
ed States  - only  about  4%  of  all  facilities. 
The  federal  government  is  the  most 
actively  involved  in  privatization,  with 
16.3%  of  federal  prisoners  serving  time 
in  private  facilities.  State  governments 
are  next,  with  6.6%  of  state  prisoners  in 
private  facilities.  However,  whereas  60% 
of  all  correctional  facilities  in  the  United 
States  are  at  the  local  level,  only  about 
two  dozen  city  and  county  jurisdictions 
(1.7%  of  the  total)  contract  with  private 
companies  to  operate  their  jails  and  de- 
tention centers. 

In  practice  there  are  very  few  buy- 
ers of  privatized  incarceration  services, 
and  the  federal  government  is  the  largest 
single  customer.  Between  2000  and  2008, 
the  number  of  state  prisoners  placed  in 
private  prisons  increased  by  about  25%, 
from  75,018  to  93,537.  In  the  federal  sys- 
tem, however,  the  number  increased  from 
15,525  to  32,712,  or  about  110%.  During 
the  same  period,  the  number  of  states 
placing  some  portion  of  their  prisoners 


in  private  facilities  actually  declined  from 
30  states  to  27. 

There  are  in  practice  only  fifty-four 
“customers”  buying  incarceration  services 
from  the  private  prison  industry  - the 
three  federal  agencies,  twenty-seven  state 
departments  of  correction  and  two  dozen 
local  jurisdictions.  Within  this  small  cus- 
tomer base,  the  federal  government  plus 
eight  states  (Texas,  Florida,  Arizona, 
Oklahoma,  Colorado,  Tennessee,  Califor- 
nia and  Mississippi)  collectively  account 
for  more  than  70%  of  all  private  prison 
business.  In  effect,  the  market  of  buyers 
constitutes  an  oligopsony,  or  a market 
form  in  which  only  a few  customers  buy 
a certain  good  and  therefore  possess  the 
power  to  affect  pricing.  The  two  largest 
publicly-traded  private  prison  companies 
recognize  their  dependency  on  a limited 
number  of  governmental  customers  as  a 
threat  to  their  profitability  and  include  a 
warning  to  stockholders  to  that  effect  in 
their  annual  reports. 

At  CCA,  just  three  federal  govern- 
ment agencies,  the  BOP,  ICE  and  the  U.S. 
Marshals,  accounted  for  43%  of  the  com- 
pany’s total  revenue  for  fiscal  year  2010, 
or  $717.8  million.  The  state  of  California, 
which  is  placing  thousands  of  prisoners 
out-of-state  in  an  effort  to  reduce  in-state 
prison  populations,  provided  13%  of 
CCA’s  total  revenue  for  fiscal  year  2010, 
or  $214  million.  GEO  Group  reports  that 
while  they  have  a total  of  45  governmental 
clients  (customers),  4 of  those  clients  ac- 
counted for  over  60%  of  their  U.S.-based 
revenue  (BOP,  ICE,  U.S.  Marshals  and 
the  State  of  Florida).  Among  those,  the 
three  federal  agencies  combined  are  re- 


sponsible for  53%  of  GEO  Group’s  total 
U.S.  revenue. 

The  oligopsony  of  governmental  con- 
sumers serves  to  discourage  innovation. 
In  practice,  government  purchasers  of 
incarceration  services  have  required  that 
private  prison  companies  simply  duplicate 
policies  and  procedures  practiced  in  public 
prisons,  to  the  effect  that  the  standard  op- 
erating procedures  of  most  private  prison 
programs  closely  mirror  those  of  public 
prisons  in  the  same  state.  Notably,  none 
of  the  companies  have  distinct  and  viable 
research  and  development  departments  as 
would  be  expected  in  an  industry  that  val- 
ues innovation.  Private  prison  companies 
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encourage  the  adoption  of  public  prison 
practice,  rather  than  the  development  of 
innovative  practice,  by  actively  recruiting 
management-level  staff  from  within  the 
public  sector. 

As  a case  in  point,  a review  of  the 
background  of  CCA’s  facility  manage- 
ment staff  suggests  a widespread  practice 
of  mining  the  public  corrections  system 
for  managers.  Among  the  wardens  of  63 
of  the  company’s  correctional  facilities, 
nearly  two-thirds  formerly  worked  in  state 
departments  of  correction  (36  wardens) 
or  the  federal  BOP  (5  wardens).  The 
most  warden-rich  jurisdiction  was  the 
Texas  Department  of  Criminal  Justice, 
from  whence  28%  of  all  CCA  wardens 
were  recruited.  These  experienced  staffers 
bring  a degree  of  order  and  control  to  the 
company’s  private  prisons,  but  they  are 
not  likely  to  be  hired  for  their  spirit  of 
experimentation  and  innovation. 

Arguably,  private  prisons  are  not 
looking  to  be  innovative  unless  it  is  a 
way  of  cutting  costs.  The  most  common 
way  for  these  companies  to  make  money 
from  government  contracts  is  by  reducing 
personnel  expenses.  Because  labor  rep- 
resents about  80%  of  the  operating  cost 
of  a prison,  much  of  the  cost  savings  in 
private  prisons  results  from  paying  private 
correctional  officers  less  than  comparable 
public  correctional  officers.  But  this  ad- 
vantage begins  to  erode  in  a market  where 
private  companies  are  dependent  upon 
contract  renewals  (with  more  experienced 
staff)  rather  than  new  facilities  (with  new, 
entry-level  staff).  Even  as  labor  rates 
vary  among  the  states,  public  sector  cor- 
rectional officer  starting  salaries  average 
$28,000  across  all  states  with  a (one  stan- 
dard deviation)  range  between  $23,000 
and  $34,200.  By  comparison,  the  Bureau 
of  Labor  Statistics  reports  a mean  annual 
salary  of  $42,270  for  all  occupations  in 
the  United  States  (in  May  2008).  Public 
sector  prison  staff  salaries  are  very  low 
already,  suggesting  that  it  is  not  easy  for 
the  private  sector  to  continue  to  undercut 
the  government  in  personnel  costs. 

Conclusion 

The  increasing  concentration  of 
market  share  among  the  top  four 
companies  and  the  declining  number 
of  companies  in  the  incarceration  ser- 
vices market  mean  that  governments 
considering  the  privatization  option 


will  find  a decreasing  competitive  en- 
vironment when  seeking  contract  bids. 
In  1995,  for  example,  a total  of  seven 
companies  submitted  bids  in  response 
to  a Arkansas  Department  of  Correc- 
tions request  for  proposals  for  two  new 
privately-operated  prisons.  In  contrast, 
a 2006  request  for  proposals  to  manage 
a private  prison  in  Pennsylvania  yielded 
only  two  bidders.  With  market  matura- 
tion and  increased  concentration,  it  is 
increasingly  difficult  for  new  companies 
to  get  into  the  business  and  for  marginal 
performers  to  stay  afloat. 

Oligopoly  theory  and  industry  life 
cycle  theory  suggest  that  the  remaining 
companies  will  be  less  competitive  over- 
all, seeking  interdependent  relationships 
with  their  competitors  to  help  secure 
their  position  now  that  industry  growth 
rates  have  cooled.  As  this  scenario 
continues  to  unfold,  any  possibility  of 
meaningful  cost  savings  from  privatiza- 
tion will  decline  over  time.  A recent  study 
of  private  prison  costs  in  Arizona  found 
that  this  has  already  occurred,  as  the  cost 
of  incarcerating  minimum-security  pris- 
oners has  reached  parity  between  state 
prisons  and  private  prisons  while  the  cost 
of  housing  medium-security  prisoners  is 
now  actually  lower  in  state  prisons  than 
in  private  facilities. 

The  private  prison  industry  bears  a 
fair  share  of  the  responsibility  for  not 
registering  a better  showing  in  research 
results.  Despite  the  fact  that  it  has  hired 
away  from  the  public  sector  many  “best 
and  brightest”  correctional  staff,  the 
industry’s  penchant  for  financially  re- 
warding its  executives  and  top  managers 
has  drained  resources  that  could  have 
been  devoted  to  program  research  and 
development. 

Governments  have  also  played  a 
role  in  the  failure  of  private  prisons  to 
perform  better,  particularly  in  the  area 
of  program  quality.  As  an  oligopsony, 
governments  hold  the  power  to  be  more 
demanding  in  the  area  of  performance 
yet  have  systematically  failed  to  do  so.  In 
the  main,  contracting  governments  have 
simply  abdicated  demand  for  increasing 
program  quality,  settling  for  an  illusory 
decrease  in  program  costs.  Given  the  his- 
tory of  “iron  triangle”  relationships  that 
intertwine  the  private  prison  industry 
and  government  officials,  this  failure  is 
perhaps  not  surprising. 

One  of  the  more  depressing  statistics 
to  emerge  in  criminal  justice  in  recent 
years  is  the  fact  that  two-thirds  of  released 


prisoners  are  re-arrested  within  three 
years.  Enlightened  government  officials 
around  the  country  have  realized  that  they 
can  reduce  correctional  expenditures  only 
by  focusing  their  efforts  on  reducing  recid- 
ivism, not  by  building  or  contracting  for 
more  prison  space.  Government  jurisdic- 
tions that  are  having  the  greatest  success 
in  reducing  correctional  expenditures  are 
those  that  are  turning  to  evidence-based 
practice  to  guide  sentencing  decisions  and 
devoting  correctional  resources  toward 
programs  proven  to  reduce  recidivism. 
Prison  is  not  one  of  them.  In  enlightened 
jurisdictions,  incarceration  rates  are  begin- 
ning to  decline. 

As  this  trend  continues,  the  private 
prison  industry  will  eventually  enter  the 
fourth  stage  of  the  industrial  life  cycle  - 
decline  - and  will  begin  shedding  some 
of  its  capacity.  Some  companies  have 
already  sighted  this  trend  on  the  horizon 
and  have  begun  developing  alternative 
business  opportunities  in  areas  such  as 
electronic  monitoring  and  prisoner  health 
care.  For  those  government  agencies  with 
heavy  reliance  on  private  prisons,  decline 
in  the  industry  will  pose  new  problems  as 
companies  shed  unprofitable  contracts 
and  simply  walk  away.  Albert  Einstein 
suggested  that  insanity  is  doing  the  same 
thing  over  and  over  again  and  expecting 
different  results.  If  a quarter  century 
of  experience  with  prison  privatization 
has  not  led  to  better  quality  and  cost 
outcomes,  it  is  time  to  take  a more  sane 
approach.  P 
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Tropical  storm  Irene  caused  serious  dam- 
age in  Vermont  on  August  27  and  28, 
including  in  Brattleboro  where  our  offices 
are  located.  We  received  a lot  of  phone  calls, 
e-mails  and  inquiries  asking  if  we  were  okay, 
and  the  good  news  is  that  our  office  is  safe 
and  sound  and  none  the  worse  for  wear,  and 
only  one  of  our  staff  was  seriously  affected 
by  the  storm.  Dennis,  our  office  manager, 
lost  his  tool  shed  and  firewood  due  to  flood- 
ing but  the  flood  waters  stopped  an  inch 
from  his  door.  Thanks  to  everyone  who  was 
concerned  about  us. 

This  month’s  cover  story  regarding 
the  private  prison  industry  is  the  story 
the  mainstream  media  should  be  covering 
but  isn’t.  As  states  like  Ohio,  Arizona  and 
Florida  seek  to  privatize  portions  of  their 
prison  systems  as  part  of  the  attack  on  or- 
ganized labor  (government  employees  are 
the  last  bastion  of  unionized  workers  left 
in  the  U.S.),  little  attention  is  being  paid 
to  the  fact  that  the  private  prison  industry 
is  merely  another  mechanism  to  transfer 
public  tax  dollars  into  private  hands. 

By  now  subscribers  should  have  re- 
ceived their  annual  fundraiser  mailing  from 
Prison  Legal  News,  as  it  was  mailed  a few 
weeks  before  this  issue  of  PLN.  In  addition 
to  publishing  the  magazine,  distributing 
books  and  advocating  on  behalf  of  pris- 
oners, PLN  often  has  to  go  to  court  to 
vindicate  its  free  speech  rights  and  ensure 
prisoners  can  receive  our  written  materials. 
We  filed  five  censorship  suits  around  the 
country  in  August  and  September  alone. 


From  the  Editor 

by  Paul  Wright 

While  advertising,  subscription  and  book 
sales  make  up  most  of  our  income,  they  do 
not  cover  all  of  our  expenses.  We  rely  on 
grants  and  donations  from  you,  our  read- 
ers, to  make  it  through  the  year.  We  also 
have  unanticipated  one-time  expenses  that 
come  up  and  need  to  be  met. 

Until  the  floods  in  August  we  had 
mistakenly  thought  that  Vermont  was 
not  prone  to  regional  disasters.  While  we 
back-up  our  data,  we  do  not  do  so  out  of 
the  region  which  can  lead  to  problems. 
During  Hurricane  Katrina  many  busi- 
nesses and  organizations  had  their  data 
backed-up  off-site,  across  town.  So  while 
their  computers  were  under  10  feet  of  wa- 
ter, their  back-ups  were  under  20  feet.  We 
emerged  unscathed  from  the  recent  flood- 
ing (some  parts  of  downtown  Brattleboro 
were  under  10  feet  of  water),  and  are  now 
taking  steps  to  immediately  back-up  our 
data  out-of-state,  which  is  an  unforeseen 
expense  of  $4,000. 

We  do  not  bombard  our  readers  with 
fundraisers;  we  do  this  once  a year.  If  you 
can  afford  to  make  a donation,  please  do  so. 
Even  if  you  can’t,  please  encourage  others  to 
donate,  subscribe  and  purchase  books  from 
us.  Every  little  bit  helps.  We  are  also  doing 
a sample  mailing  of  this  issue  of  PLN.  If 
you  have  received  this  copy  of  PLN  and 
do  not  know  if  you  are  a subscriber,  look 
at  the  label  on  the  magazine.  If  there  is  a 
subscriber  number  and  expiration  date 
above  your  name  and  address,  you  are  a 
subscriber.  If  not,  this  is  a sample  copy  and 
you  need  to  sub- 
scribe if  you  wish  to 
continue  receiving 
the  magazine. 

After  we  ran 
a photo  of  Nellie, 
our  office  mascot,  a 
12-year-old  golden 
retriever,  in  our  July 
issue,  she  received 
a number  of  dona- 
tions from  readers 
for  doggy  treats. 
Nellie  was  very  hap- 
py with  the  treats 
and  is  coming  to 
work  reinvigorated 
to  fight  for  human 
rights  with  all  of  her 
doggy  might,  and 
would  like  to  thank 


New  for  2011  --  3rd  Edition 
WINNING  HABEAS  CORPUS  & POST 
CONVICTION  RELIEF 

Updated  through  609  F.3d,  over  575  pages!  Used  by  attorneys, 
judges,  and  inmates.  Write  briefs  directly  from  the  book.  (Not  a 
two  line  summary  bite  of  the  case  but  actual  opinion.) 

Attorney  Kent  Russell  writes:  “Now  that  I've  been  turned  on  to 
Winning  Habeas  Corpus,  I always  make  sure  that  it’s  close  at  hand. 

• A virtual  law  library  in  a single  book,  actual  case  quotes 

• Habeas  corpus  procedures  & Prac.,  § 2254,  Rule  60(b) 

• Sixth  Amendment  & IAC,  Pretrial  duty  to  investigate 

• Recognized  defenses,  plea  bargain  process 

• Jury  instructions,  sentencing,  time  bar,  tolling 

• Over  1300  cases  cited,  10”  x 7”  format,  10  pt.  font 

Inmates  only  $58.50 

To  order  send  money  order  or  institutional  check  to: 

Fast  Law  Publishing  Associates 
P.O.  Box  577,  Upland,  CA  91785 
On  line:  www.fastlaw.org  e-mail:  flpa@cleaiwire.net 
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everyone  who  donated  on  her  behalf. 

With  the  holidays  fast  approaching,  if 
you  don’t  know  what  to  get  your  friends  or 
loved  ones  consider  a PLN  subscription  or 
a book  from  our  book  store.  The  Habeas 
Corpus  Cit ebook  and  Prisoners’  Self- Help 
Litigation  Manual  are  must-haves  for  the 
library  of  any  jailhouse  lawyer. 

This  issue  of  PLN  includes  the  first 
column  by  Lance  Weber,  Chief  Counsel 
for  the  Human  Rights  Defense  Center,  the 
non-profit  parent  organization  that  pub- 
lishes PLN.  Lance  has  been  with  us  for  a 
year  now  and  it  has  been  a pretty  non-stop 
year  for  him.  It  has  been  a pleasure  working 
with  Lance  and  he  has  quickly  been  getting 
up  to  speed  on  the  various  censorship  and 
public  records  challenges  that  we  face,  as 
well  as  handling  select  catastrophic  injury 
cases  for  individual  prisoners. 

The  saddest  part  of  being  the  editor  of 
PLN  is  noting  the  passing  of  our  friends  and 
allies,  and  the  downside  of  publishing  for 
21  years  is  that  we  have  had  more  of  these 
moments  than  I would  like.  On  September 
10,  2011,  William  “Lefty”  Gilday,  82,  a 
long-time  class  war  political  prisoner,  died 
in  prison  in  Massachusetts.  Lefty  was  one 
of  PLNs  earliest  subscribers  and  a long- 
time activist  and  jailhouse  lawyer.  He  was 
politicized  while  in  prison  in  the  1 960s  while 
serving  time  for  armed  robbery.  Upon  his 
release  he  attended  college  and  was  active 
in  the  student  movements  of  the  time,  and 
in  1970  was  involved  in  a bank  robbery  to 
raise  funds  for  the  anti-Viet  Nam  struggle, 
during  which  a policeman  was  killed.  He 
had  five  other  co-defendants:  Susan  Saxe, 
Katherine  Power,  Stanley  Bond,  Robert 
Valeri  and  Michael  Fleischer.  Bond  died  in 
prison  in  1972  while  Valeri  and  Fleischer 
testified  against  the  others,  Saxe  served  seven 
years  in  prison  and  Power  did  six  years  after 
more  than  two  decades  as  a fugitive. 

PLN  reported  on  a number  of 
successful  cases  filed  by  Lefty,  and  I corre- 
sponded with  him  over  the  years.  Despite 
his  sentence  of  death-by-incarceration, 
he  was  always  cheerful  and  resolute  in 
the  struggle  for  justice  and  human  rights. 
Lefty  will  be  missed  by  his  many  friends 
and  supporters. 

On  that  sad  note,  I hope  you  enjoy 
this  issue  of  PLN  and  either  subscribe 
yourself  if  this  is  your  first  encounter  with 
PLN,  or  encourage  others  to  subscribe  if 
you  are  already  a subscriber.  FI 
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FDOC  Pen  Pal  Advertising  Ban 
Passes  Constitutional  Scrutiny 


In  January  2011,  a federal  district 
court  granted  summary  judgment  to 
the  Florida  Department  of  Corrections 
(FDOC)  in  a lawsuit  challenging  FDOC 
rule  33-210. 101(9),  Florida  Administra- 
tive Code,  which  prohibits  prisoners 
from  advertising  for  pen  pals  or  receiving 
correspondence  from  organizations  that 
provide  such  services. 

The  suit  was  filed  by  Joy  Perry,  who 
operates  non-profit  pen  pal  services  called 
Freedom  Through  Christ  Prison  Ministry 
and  Prison  Pen  Pals,  and  by  the  for-profit 
Writeaprisoner.com,  Inc.  (WAP). 

Perry’s  services  are  both  religious 
and  secular;  her  prison  ministry  is  free, 
connecting  prisoners  and  persons  on  the 
outside.  The  purpose  of  her  ministry  is  to 
reach  prisoners  who  desire  to  learn  about 
the  Gospel  of  Christ  through  the  exchange 
of  letters. 

WAP  charges  $40.00  per  year  to  place 
personal  ads  seeking  pen  pals  on  the  In- 
ternet. The  fee  includes  printing  out  any 
email  correspondence  sent  to  prisoners 
and  forwarding  it  via  U.S.  mail.  WAP  also 
assists  prisoners  in  successfully  re-entering 
society  by  allowing  them  to  post  a resume 
free  of  charge. 

Perry  and  WAP  alleged  free  speech  vi- 
olations under  the  First  Amendment  and 
due  process  violations  under  the  Four- 
teenth Amendment.  Freedom  Through 
Christ  Prison  Ministry  also  claimed 
violations  of  the  Religious  Land  Use  and 
Institutionalized  Persons  Act  (RLUIPA) 
and  the  Florida  Religious  Freedom  Res- 
toration Act  of  1998. 

After  the  parties  had  engaged  in 


by  David  M.  Reutter 

discovery,  both  moved  for  summary 
judgment.  The  FDOC  argued  that  the 
plaintiffs’  “free  speech  claims  are  nothing 
more  than  cleverly  disguised  attempts  to 
assert  a third  party’s  (namely  the  prison- 
ers’) rights.”  The  court  held  that  insofar 
as  any  third  parties’  rights  were  asserted, 
the  plaintiffs  lacked  standing  to  bring 
such  claims. 

Flowever,  the  district  court  rejected 
the  FDOC’s  argument  that  the  plaintiffs 
had  not  suffered  an  injury-in-fact.  It  held 
that  both  prisoners  and  non-prisoners 
“have  a First  Amendment  interest  in  cor- 
respondence sent  to  one  another,”  and 
the  FDOC’s  ban  on  mail  sent  from  the 
plaintiffs  to  prisoners  “established  that 
a concrete,  legally  protected  interest  that 
they  enjoy  has  been  harmed.” 

The  court  applied  the  four-prong 
test  in  Turner  v.  Safely,  482  U.S.  78 
(1987)  to  determine  whether  the  “no 
pen  pal”  rule  withstood  constitutional 
scrutiny.  The  district  court  accepted 
the  FDOC’s  argument  that  the  rule  was 
necessary  to  prevent  prisoners  from 
scamming  the  general  public.  The  court 
noted  that  the  FDOC  had  produced  an 
“abundance  of  evidence”  that  prison- 
ers’ use  of  pen  pal  services  had  “led  to 
widespread  fraud  schemes  throughout 
the  country.”  The  court  also  credited  the 
testimony  of  former  FDOC  employee 
Steven  Arnold,  who  said  “such  scams 
were  common  in  the  FDOC  system” 
before  the  rule’s  enactment  in  2004. 
His  testimony  was  accepted  despite 
“Arnold’s  inability  to  point  to  a specific 
instance  of  a scam.” 


“Additionally,  the  large  amounts 
of  money  that  are  collected  by  inmates 
through  these  scams  threatens  internal 
prison  security,”  the  district  court  wrote. 
“Indeed,  it  is  not  farfetched  to  envision 
a prison  climate  wherein  large  amounts 
of  money  was  present  and  was  rife  with 
extortion,  bribery  and  the  purchasing  of 
various  ‘services.’” 

As  such,  the  court  decided  the 
FDOC  rule  barring  pen  pal  services 
had  a “valid,  rational  connection”  to  a 
legitimate  penological  interest.  It  also 
found  the  plaintiffs  could  individually 
write  to  or  visit  prisoners,  thus  an  al- 
ternative means  of  expression  existed. 
Additionally,  WAP  could  modify  its 
return  address  to  distinguish  its  resume 
service,  which  was  permissible,  from  its 
pen  pal  service,  which  was  disallowed 
under  the  rule. 

The  district  court  further  held  that 
Perry  had  no  standing  to  bring  a RLU- 
IPA claim  because  RLUIPA  applies  only 
to  institutionalized  persons,  and  that 
the  FDOC  was  entitled  to  sovereign 
immunity  on  her  state  law  claim.  The 
court  also  found  there  were  no  due  pro- 
cess violations  in  the  procedures  used  to 
protest  the  FDOC’s  censorship  of  pen 
pal  services. 

The  FDOC’s  motion  for  summary 
judgment  was  granted  and  the  plaintiffs’ 
motion  was  denied.  Costs  of  $3,412.35 
were  assessed  against  Perry  and  WAP  on 
July  15,  2011.  This  case  is  presently  on 
appeal  to  the  Eleventh  Circuit.  See:  Perry 
v.  Hicks,  U.S.D.C.  (M.D.  Fla.),  Case  No 
3:09-cv-00403-MMH-JRK.  P 


Tired  of  waiting  on  pen  pals? 
TalK  to  a PHONE  PAL 


•We  provide  a phone  pal  for  you. 
•It's  more  affordable  than  ever. 
•Why  write  when  you  can  call? 


719-297-1909  Tele-Pal.com 


EXECUTIVE  CLEMENCY 

For  Info.  On  Sentence  Reduction  through 
Executive  Clemency: 

NATIONAL  CLEMENCY  PROJECT 
5928  HIXSON  PIKE,  STE.  A-363 
HIXSON,  TENNESSEE,  37343 
(423)  843-2235 

BBB 

(35-Years  of  Clemency  & Parole  Assistance) 
(Transfers  Under  The  Int’l  Prisoner  Treaty) 


■ irirni 
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Human  Rights  Defense  Center  Litigation  Update 


This  month  marks  the  beginning  of 
my  second  year  practicing  law  with 
the  Litigation  Project  of  the  Human 
Rights  Defense  Center.  The  Litigation 
Project  was  envisioned  by  PLN  founder 
Paul  Wright  as  a complement  to  HRDC’s 
principal  project,  Prison  Legal  News,  for 
the  purpose  of  engaging  in  litigation  that 
advances  the  basic  human  rights  of  all 
prisoners  - with  the  core  focus  being  to 
ensure  that  prisoners  can  actually  receive 
PLN’s  books  and  monthly  publication.  In 
recent  years,  the  attempts  to  censor  PLN 
have  increased  dramatically  and  have  con- 
sumed ever-increasing  staff  resources. 

The  number  of  severe  violations  of 
constitutional  rights  I read  about  on  a daily 
basis  is  almost  overwhelming.  Sometimes 
I feel  like  I am  standing  outside  in  a thun- 
derstorm trying  to  catch  all  the  rain  in  a 
teacup.  Although  I cannot  respond  to  every 
letter  we  receive,  each  one  is  methodically 
recorded  and  catalogued  in  anticipation  of 
future  litigation.  If  specifically  requested  to 
do  so,  I will  forward  letters  to  other  counsel 
who  may  be  interested  in  assisting  prisoners 


A Jailhouse  Lawyer’s  Manual 
(9th  ed.)  and  Immigration  & 
Consular  Access  Supplement 

The  JLM  released  its  new  9th  edition  in  April 
2011.  The  JLM  explains  prisoners’  rights,  and 
helps  them  to  navigate  the  justice  system 
using  federal,  state,  and  New  York  law.  It  can 
help  prisoners: 

■ Learn  the  law  and  go  to  court 

■ Appeal  their  conviction  or  sentence 

■ Get  conditional  or  early  release 

■ Receive  adequate  medical  care 

■ Protect  their  civil  liberties 

■ Enforce  their  right  to  religious  freedom 
The  Supplement  explains  the  immigration  law 
consequences  of  prisoners'  convictions,  and 
their  right  to  contact  their  consulate. 

Prisoners:  The  JLM  is  $30.  The  Supplement  is 
$5.  Prices  include  first  class  shipping. 

Institutions  & Lawyers:  The  JLM  is  $100  . The 
Supplement  is  $20.  Prices  exclude  shipping. 

We  accept  checks  and  money  orders  only.  We 
cannot  accept  stamps  or  credit  cards.  We 
accept  purchase  orders  from  institutions  only. 
Please  note  we  cannot  send  free  copies  of  the 
JLM  nor  can  we  provide  legal  advice. 

Send  orders  and  questions  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 
Or  email:  jlm.board.mail@gmail.com 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  University 
School  of  Law.  Visit  us  online  at: 
http://www3.law.columbia.edu/hrlr/ejlm.php 
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by  Lance  Weber 

with  the  litigation  of  their  claims. 

Since  its  inception,  HRDC  has  en- 
couraged (through  PLN  and  the  books  it 
distributes)  individual  prisoner  self-help 
as  the  primary  vehicle  for  improvement 
of  conditions  of  confinement  due  to  the 
overwhelming  need  coupled  with  a lack  of 
resources,  but  today  HRDC  is  also  position- 
ing itself  for  direct  action.  Due  to  our  very 
limited  resources  we  can  only  review  cases 
involving  the  most  egregious  legal  violations 
and  we  have  limited  our  representation  of 
individual  prisoners  to  catastrophic  injury 
claims  involving  those  severely  injured  by 
the  criminal  justice  system,  the  estates  of 
prisoners  killed  by  institutional  deliberate 
indifference,  and  wrongful  conviction  cases 
where  a court  has  reversed  the  conviction. 
More  information  about  this  particular  as- 
pect of  the  Litigation  Project  will  be  shared 
in  the  coming  months. 

Together,  PLN  and  its  readers  continue 
to  expand  First  Amendment  freedoms  for 
all  prisoners  and  those  who  wish  to  com- 
municate with  them.  As  many  of  you  know, 
PLN  encounters  no  difficulty  in  gaining 
access  to  prisoners  at  professionally-run 
prisons  and  jails.  Law-abiding  wardens 
and  their  staff  have  nothing  to  fear  from  a 
well-informed  prisoner  population  whose 
members  are  not  only  aware  of  their  rights 
but  also  know  how  to  get  judicial  relief 
when  they  are  wronged. 

However,  prison  and  jail  officials  who 
habitually  break  the  law  are  perpetually 
busy  inventing  new  justifications  to  try  to 
keep  PLN’s  publications  out  of  the  hands 
of  prisoners.  Because  PLN’s  continued 
vitality  is  essential  to  HRDC’s  mission, 
we  have  engaged  a network  of  civil  rights 
lawyers  across  the  country  to  vigorously 
pursue  the  enforcement  of  PLN’s  con- 
stitutional rights  whenever  prison  or  jail 
officials  implement  policies  that  prevent 
prisoners  from  receiving  PLN  literature. 
As  in-house  counsel,  I am  involved  in  each 
of  PLN’s  lawsuits  and  am  responsible  for 
ensuring  that  outside  counsel  is  apprised 
of  any  new  evidence  relevant  to  patterns 
of  censorship  which  are  the  focus  of  our 
First  Amendment  litigation. 

At  the  moment,  county  jails  are  being 
much  more  problematic  than  state  prisons. 
Some  sheriffs  and  other  officials  in  charge 
of  county  jails  are  still  trampling  on  the 
First  Amendment  rights  of  prisoners  and 
their  correspondents  with  wild  abandon 
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almost  40  years  after  the  U.S.  Supreme 
Court  held  that  the  First  Amendment 
applies  to  prisoner  mail  in  Procunier  v. 
Martinez,  416  U.S.  396  (1974)  (striking 
down  a California  prison  regulation  which 
declared  the  use  of  mail  by  prisoners  to 
be  “a  privilege,  not  a right”). 

Indicative  of  this  phenomenon,  7 of 
PLN’s  9 open  and  active  censorship  cases 
are  pending  in  federal  courts  against  the 
policy-makers  of  various  jails.  PLN  needs 
your  help  to  continue  to  right  these  wrongs 
and  I want  to  encourage  you  to  contact  me 
if  you  learn  about  an  illegal  mail  policy 
at  one  of  these  “troubled”  facilities  where 
PLN  or  its  books  are  censored.  We  gener- 
ally only  have  legal  standing  to  act  when 
PLN  publications  are  censored. 

Since  there  are  about  3,800  jails  in 
America,  it  is  nearly  impossible  for  us  to 
learn  which  ones  have  illegal  mail  policies 
unless  PLN  readers  let  us  know.  Typically, 
a problem  jail  is  brought  to  our  atten- 
tion by  a PLN  subscriber  who  submits 
a request  for  a change  of  address  when 
he  or  she  is  transferred  to  a county  jail 
for  purposes  of  a new  trial  or  some  other 
proceeding  that  necessitates  their  pres- 
ence at  the  county  courthouse.  When  the 
next  month’s  issue  of  PLN  arrives  at  the 
jail,  it  is  either  returned  to  PLN  after  be- 
ing marked  “no  magazines  allowed”  or  a 
similar  notation,  or  it  simply  gets  thrown 
in  the  trash.  Especially  troubling  is  the  fact 
that  many  of  the  jails  engaging  in  these 
unlawful  practices  are  very  large  facilities 
with  sizeable  populations  where  prisoners 
are  housed  for  long  periods  of  time. 

Most  of  PLN&  subscribers  are  astute 
enough  to  file  grievances  when  they  hap- 
pen to  miss  a monthly  issue.  It  is  critical  to 
document  the  censorship  of  PLN  materi- 
als when  that  occurs.  When  PEA’S  readers 
send  those  grievances  to  me,  I can  begin  to 
put  together  a case  to  vindicate  the  First 
Amendment  rights  of  PLN,  its  readers, 
and  all  other  prisoners  and  their  corre- 
spondents. As  we  move  on  into  this  next 
year,  I look  forward  to  working  with  you 
to  expand  and  solidify  First  Amendment 
protections  by  ensuring  that  prisoners  at 
all  detention  facilities  are  able  to  receive 
Prison  Legal  News  and  the  books  and 
other  literature  that  PLN  distributes. 

Lance  Weber  is  Chief  Counsel  of  the  Human 
Rights  Defense  Center's  Litigation  Project. 
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Economy  Forces  States  to  Rethink  Juvenile  Justice  Policies,  Priorities 


The  “tough  on  crime”  movement  of 
the  1990s  ushered  in  a wave  of  harsh 
juvenile  justice  practices  across  the  U.S., 
and  the  philosophy  for  dealing  with  juve- 
nile offenders  shifted  from  rehabilitative 
to  punitive. 

Children  were  tagged  with  dehuman- 
izing labels  like  “super  predator”  and 
“incorrigible,”  and  lawmakers  quickly 
responded  to  an  anticipated  epidemic  of 
juvenile  crime  by  lowering  the  age  at  which 
youthful  offenders  could  be  tried  as  adults 
(in  some  states  as  low  as  14  years  old). 
Such  juveniles  were  often  dumped  into 
overcrowded,  violent  adult  prisons  where 
they  had  two  choices:  become  hardened 
and  violent  themselves  or  be  preyed  upon 
and  victimized. 

Of  course  this  knee-jerk  response 
to  juvenile  crime  had  devastating  con- 
sequences for  youths  who  were  swept  up 
in  the  juvenile  justice  and  adult  prison 
systems.  Some  children  died  in  custody  in 
well-publicized  cases,  while  others,  lacking 
rehabilitative  opportunities,  evolved  from 
juvenile  delinquents  into  adult  criminals. 

More  recently,  as  states  verge  on  the 
brink  of  financial  collapse  due  to  the 
economic  downturn,  saner  minds  appear 
to  be  prevailing  as  evidenced  by  a grow- 
ing number  of  states  rolling  back  many 
of  the  punitive  juvenile  justice  policies 
of  the  1990s,  according  to  a March  16, 
201 1 report  by  the  Campaign  for  Youth 
Justice  (CYJ). 


The  CYJ  report  found  that  every  year, 
approximately  250,000  offenders  under 
age  18  are  prosecuted  as  adults.  In  2009 
nearly  3,000  juveniles  were  confined  in 
adult  prisons,  according  to  U.S.  Bureau 
of  Justice  Statistics. 

“Incarcerating  youth  in  adult  prison 
is  the  most  expensive  option  that  consis- 
tently produces  the  worst  results,”  said 
CYJ  report  author  Neelum  Arya.  Con- 
necticut knows  this  all  too  well.  In  the 
wake  of  a 17-year-old  prisoner’s  suicide  in 
an  adult  facility,  state  lawmakers  passed 
a law  that  defined  anyone  under  age  18  to 
be  a juvenile  for  purposes  of  prosecution. 
The  law  goes  into  effect  in  2012. 

In  Illinois,  17-year-olds  charged 
with  misdemeanors  will  be  prosecuted 
in  juvenile  court.  Likewise,  under  a 2011 
Mississippi  law,  offenders  who  are  age 
17  or  younger  will  remain  under  juvenile 
court  jurisdiction  unless  they  are  charged 
with  murder,  rape  or  armed  robbery.  Mas- 
sachusetts, which  considers  17-year-olds 
to  be  adults,  and  North  Carolina  - one 
of  two  states  to  automatically  remand 
16-  and  17-year-olds  to  adult  court  - are 
considering  similar  reforms. 

North  Carolina’s  Department  of 
Juvenile  Justice  and  Delinquency  Pre- 
vention, facing  a 10  percent  budget  cut 
in  FY  2012,  has  eliminated  75  beds  from 
the  state’s  seven  juvenile  facilities.  In  June 
2011,  Texas  Youth  Commission  officials 
announced  the  closure  of  three  juvenile 
facilities  - the  A1  Price  State  Juvenile  Cor- 
rectional Facility,  Crocket  State  School 
and  Ron  Jackson  Unit  II.  Texas  has 
worked  to  reduce  and  reform  its  juvenile 
justice  system  following  a major  sex  abuse 
and  conditions  of  confinement  scandal 
in  2007.  [See:  PLN,  July  2008,  p.18;  Feb. 
2008,  p.l]. 

Arizona,  Colorado,  Connecticut, 
Delaware,  Illinois,  Indiana,  Nevada, 
Utah,  Virginia  and  Washington  have 
made  it  more  difficult  to  transfer  youths 
from  juvenile  to  adult  court,  according 
to  the  CYJ  report.  Colorado,  Maine, 
Pennsylvania  and  Virginia  have  enacted 
legislation  barring  the  placement  of  juve- 
niles in  adult  facilities  while  awaiting  trial 
and  sentencing. 

Juvenile  facilities  cost  more  to  oper- 
ate than  adult  prisons  because  they  must 
offer  education,  counseling  and  other 
rehabilitation  programs,  but  they  also  pro- 
duce lower  recidivism  rates  and,  therefore, 
lower  long-term  costs  to  the  public,  Arya 


noted.  On  the  other  hand,  studies  have 
consistently  shown  that  juveniles  sent  to 
adult  prisons  are  far  more  likely  to  com- 
mit future  crimes  than  those  who  remain 
in  juvenile  facilities. 

Unfortunately,  “there  isn’t  a whole  lot 
of  evidence  that  state-runjuvenile  correc- 
tions systems  can  be  anything  other  than 
very  expensive,  ineffective  and  scandal- 
prone,”  said  Bart  Lubow  of  the  Annie 
E.  Casey  Foundation,  which  promotes 
alternatives  to  incarceration  for  youthful 
offenders.  It  seems  that  budget-conscious 
lawmakers  are  starting  to  agree,  since 
a growing  number  of  states  are  seeking 
to  push  responsibility  for  their  juvenile 
justice  systems  to  the  local  level. 

In  California,  for  example,  a 2007 
law  requiring  the  release  of  non-violent 
juvenile  offenders  resulted  in  a dramatic 
decrease  in  the  number  of  incarcerated 
youths  from  10,000  in  2005  to  a mere  1,200 
in  2011.  Governor  Jerry  Brown’s  budget 
proposes  closing  the  state’s  four  juvenile 
facilities  by  2014  and  dividing  the  money 
among  the  state’s  58  counties  to  operate 
local  juvenile  centers.  An  alternative  pro- 
posal would  leave  a state-run  facility  open 
and  allow  counties  to  choose  between 
running  their  own  programs  or  paying  to 
send  juveniles  to  the  state  facility. 

Several  other  states,  including  Illinois, 
Ohio,  Oregon,  New  York  and  Pennsylva- 
nia, are  following  suit.  Ohio  has  cut  the 
number  of  youths  in  state  juvenile  facili- 
ties from  1,800  in  2007  to  736  in  2011.  In 
Alabama,  the  average  daily  population  for 
the  state’s  Department  of  Youth  Services 
dropped  from  1,084  in  2007  to  582  in 
March  201 1 - a 46  percent  decrease. 

The  Florida  Department  of  Juvenile 
Justice  is  seeking  ways  to  reduce  the 
amount  of  time  that  youths  are  incar- 
cerated, “especially  based  upon  current 
research  indicating  that  longer  stays  in 
juvenile  facilities  do  not  appear  to  reduce 
offending,  and  for  low-risk  offenders, 
institutional  placement  increases  recidi- 
vism.” 

New  York  has  been  under  pressure  to 
improve  its  juvenile  justice  system  after  a 
2009  investigation  by  the  U.S.  Department 
of  Justice  following  a 15-year-old  boy’s 
death  found  that  youths  in  the  state’s  ju- 
venile facilities  were  subjected  to  excessive 
force.  State  and  federal  officials  recently 
entered  into  a settlement  agreement  to 
make  improvements.  [See  related  article 
in  this  issue  of  PLN,  p.  46]. 
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New  York  had  approximately  627 
juveniles  in  state  custody  as  of  January 
2011,  down  from  2,3 1 3 in  2000-200 1 . New 
York  City  accounts  for  more  than  half 
of  those  youthful  offenders  at  an  annual 
cost  of  $270,000  each.  Governor  Andrew 
Cuomo  is  pushing  to  close  the  state’s  juve- 
nile facilities,  over  opposition  due  to  the 
job  losses  that  would  result. 

However,  local  leaders  agree  with 
Cuomo ’s  plan.  Local  juvenile  lockups 
with  state  funding  would  be  more  effective 
and  maintain  family  and  community  ties 
for  young  offenders  rather  than  sending 
them  hundreds  of  miles  upstate,  noted 
John  Feinblatt,  the  Criminal  Justice  Coor- 
dinator for  New  York  City  Mayor  Michael 
Bloomberg.  “Bringing  kids  back  to  the 
city  does  not  mean  bringing  kids  back  to 


New  York  City  streets,”  said  Feinblatt.  “It 
doesn’t  mean  that  there  are  some  kids  that 
won’t  be  incarcerated.  Some  of  them  will 
be,  because  they  need  to  be.” 

But  the  number  of  juveniles  who  need 
to  be  imprisoned  is  dwindling,  in  part 
because  states  have  found  it  is  simply  too 
expensive  to  keep  them  in  secure  facilities. 
“There’s  a movement  in  the  entire  nation 
to  not  lock  kids  up,”  observed  Adams 
County,  Mississippi  juvenile  justice  de- 
partment director  Glen  Arnold. 

A July  2011  report  by  the  National 
Juvenile  Justice  Network,  titled  “Bringing 
Youth  Home:  A National  Movement  to 
Increase  Public  Safety,  Rehabilitate  Youth 
and  Save  Money,”  found  that  at  least  16 
states  are  closing  or  downsizing  their 
juvenile  justice  facilities  due  to  budget 


reductions,  legislation,  legal  challenges 
and  reform  efforts.  The  report  examined 
“states  that  have  reduced  their  juvenile 
facility  populations  and  are  now  not  only 
reaping  the  rewards  of  new  found  funds 
that  can  be  redirected  into  more  effective 
community-based  services  for  youth,  but 
also  seeing  a better  return  on  their  invest- 
ment in  terms  of  juvenile  rehabilitation 
and  public  safety.” 

The  question  remains  as  to  what  will 
happen  when  the  economic  crisis  ends, 
budgets  increase,  and  states  once  again 
have  funds  available  to  lock  up  more  ju- 
venile offenders. 

Sources:  USA  Today,  www.natchezdemoc- 
ract.com,  www.jjie.org,  www.  12  new  snow, 
com,  www. news-press,  com 
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California’s  Behavior  Modification  Programs  - 
Abuse  of  Prisoners,  Racism  and  Cover-Ups 


Ill-conceived  experiments  in  behavior 
modification  by  the  California  Depart- 
ment of  Corrections  and  Rehabilitation 
(CDCR)  have  led  to  allegations  of  racism, 
abuse  of  prisoners,  retaliation  and  cover- 
ups,  plus  a state  Senate  inquiry. 

In  2005  and  2006,  the  CDCR  initiated 
pilot  programs  in  behavior  modification 
at  six  facilities,  including  the  High  Desert 
State  Prison  (HDSP)  in  Susanville. 

Behavior  modification  is  linked  to  a 
school  of  psychological  thought  which 
holds  that  a person’s  behavior  can  be 
influenced  by  application  of  appropri- 
ately timed  rewards  and  punishments.  It 
is  derived  primarily  from  the  early  20th 
century  work  of  Russian  psychologist 
Ivan  Pavlov,  and  was  later  popularized 
by  American  psychologist  B.F.  Skinner. 
In  behavior  therapy,  emotional  problems 
are  considered  the  consequences  of  faulty 
acquired  behavior  patterns  or  the  failure 
to  learn  effective  responses.  The  aim  of 
behavior  therapy,  therefore,  is  to  change 
negative  behavior  patterns. 

There  is  little  or  no  concern  for  un- 
conscious processes  (i.e. , thoughts  and 
feelings),  which  is  the  traditional  focus 
of  psychoanalysis,  nor  is  there  concern 
about  achieving  new  insights  or  effecting 
fundamental  personality  changes. 

In  the  Skinnerian  approach,  desired 
behavioral  responses  are  reinforced  by 
being  rewarded  while  those  that  are 
not  desired  are  punished.  According  to 
the  theory,  the  frequency  of  rewarded 
behavior  will  increase;  conversely,  the 
frequency  of  behavior  that  is  punished 
will  decrease. 

Using  such  techniques,  Skinner  was 
able  to  train  laboratory  animals  to  per- 
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form  complex  and  sometimes  amazing 
acts  - in  one  striking  example,  he  taught 
pigeons  to  play  table  tennis.  Subsequent 
researchers  employed  electric  shocks  to 
condition  animals  to  experience  fear  in 
situations  that  ordinarily  would  not  have 
provoked  anxiety. 

In  1983,  the  CDCR  implemented  a 
relatively  benign  version  of  Skinnerian 
behavior  modification  techniques,  the 
so-called  “Inmate  Work/Training  Incen- 
tive Program”  (IWTIP).  Under  the  terms 
of  the  IWTIP,  prisoners  who  worked  or 
went  to  school  received  more  sentence 
reduction  credits  than  those  who  refused 
to  participate  in  work  or  education/train- 
ing programs.  An  intermediate  amount  of 
sentence  reduction  credits,  on  the  other 
hand,  was  offered  to  prisoners  willing  to 
participate  in  such  programs  but  who, 
due  to  the  limited  number  of  available 
positions,  were  not  yet  assigned. 

A system  of  privileges  was  also  built 
into  the  IWTIP.  The  idea  was  simple 
from  a Skinnerian  viewpoint:  the  more 
a prisoner  participated  in  programs,  the 
more  he  or  she  could  enjoy  certain  privi- 
leges. Those  privileges  included  overnight 
visits  with  spouses,  parents,  siblings  and 
children;  regular  contact  visits  with  family 
and  friends;  telephone  access  and  access 
to  the  recreation  yard. 

The  problem  with  the  system  of 
privileges,  however,  was  that  prison  rules 
prohibited  prisoners  from  visiting,  using 
the  phone  or  going  to  the  yard  during 
work  or  school  hours.  This  was  a sort  of 
Catch-22  - in  order  to  gain  more  privileg- 
es, one  had  to  work  or  go  to  school.  But  if 
one  went  to  work  or  school,  one  couldn’t 
easily  partake  of  those  privileges. 

The  IWTIP  thus  came  to  be  regarded 
by  prisoners  as  a work  “disincentive” 
program. 

Gradually,  over  the  years,  the  dis- 
tinction between  prisoner  workers  and 
non-workers,  at  least  as  far  as  privileges 
were  concerned,  disappeared.  When  the 
IWTIP  began,  visitation  was  offered  every 
day  of  the  week  and  family  visits  could  be 
enjoyed  by  virtually  every  prisoner.  Today, 
visits  are  offered  only  on  weekends  and 
family  visits  are  available  to  only  a small 
percentage  of  prisoners  - those  who  are 
not  excluded  by  virtue  of  their  criminal 
and/or  disciplinary  histories. 

Similarly,  over  time,  as  the  public’s 


appetite  for  longer  sentences  increased, 
the  availability  of  sentence  reduction 
credits  decreased.  Whereas  the  IWTIP 
once  offered  the  majority  of  prisoners 
the  opportunity  to  cut  their  sentences 
in  half,  it  now  makes  that  opportunity 
available  to  far  fewer  prisoners.  To  those 
now  convicted  of  crimes  deemed  “serious” 
or  “violent”  under  state  law,  the  best  the 
IWTIP  can  offer  is  the  opportunity  to  cut 
sentences  by  just  15  percent. 

Fast  forward  to  2005,  when  the  U.S. 
Supreme  Court  held,  in  Johnson  v.  Califor- 
nia, 543  U.S.  499  (2005)  [PLN,  July  2005, 
p.33],  that  California’s  de  facto  policy 
of  using  race  to  segregate  prisoners  by 
housing  assignment  was  presumptively 
unconstitutional.  The  CDCR  responded 
by  adopting  an  integrated  housing  policy, 
now  codified  at  Section  3269. 1 of  Title  1 5 
of  the  California  Code  of  Regulations. 
[See:  PLN,  April  2006,  p.20]. 

Under  that  policy,  a prisoner  who 
refuses  to  be  housed  with  a prisoner  of 
a different  race  will  be  subject  to  disci- 
plinary action.  After  a second  refusal,  a 
prisoner  becomes  eligible  for  placement  in 
a more  restrictive  housing  unit. 

Knowing  that  resistance  to  the  inte- 
grated housing  policy  would  be  difficult  to 
overcome,  the  CDCR  once  again  turned 
to  Skinnerian  behavior  modification  tech- 
niques. This  time,  prison  officials  focused 
on  disincentives  to  bad  behavior.  That 
focus  led  to  the  development  of  a pilot 
program,  the  Behavior  Modification  Unit, 
which  was  later  renamed  the  Behavior 
Management  Unit  (BMU)  - no  doubt  to 
distance  the  program  from  some  of  the  less 
savory  implications  historically  associated 
with  behavior  modification  techniques. 

The  BMU  program  is  now  codi- 
fied at  Section  3334  of  Title  15  of  the 
California  Code  of  Regulations.  Although 
originally  designed  to  deal  with  prisoners 
who  refused  to  comply  with  the  CDCR’s 
integrated  housing  policy,  reasons  for 
placing  prisoners  in  the  BMU  now  include 
engaging  in  a pattern  of  gang-related  or 
otherwise  disruptive  activity.  In  practice, 
the  BMU  has  been  used  to  transition 
prisoners  from  confinement  in  Security 
Housing  Units  (SHUs)  before  returning 
them  to  general  population  status. 

Conditions  in  the  BMU  have  been  so 
harsh,  however,  that  in  some  cases  BMU 
prisoners  have  assaulted  staff  in  order  to  get 
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transferred  to  more  traditional  disciplinary 
or  administrative  segregation  (ad  seg)  units. 

For  starters,  a prisoner  is  deprived 
of  virtually  all  personal  property  upon 
placement  in  the  BMU.  While  the  same  is 
also  true  upon  placement  in  ad  seg  units, 
a prisoner  in  the  BMU  - unlike  his  ad  seg 
counterpart  - is  constantly  threatened 
with  the  possibility  that  because  he  has 
not  complied  with  the  BMU  “step  pro- 
cess,” his  property  will  be  removed  from 
temporary  storage  and  sent  home  at  his 
expense,  or  “donated”  or  destroyed. 

An  Individualized  Treatment  Plan 
(ITP)  is  developed  for  each  prisoner  placed 
in  the  BMU.  The  ITP  may  include  a require- 
ment to  participate  in  “cognitive  behavior 
programs,”  “life  skills”  such  as  anger  man- 
agement, and  other  self-help  groups. 

To  get  out  of  the  BMU  a prisoner 
must  progress  through  a series  of  four- 
steps  with  the  goal  of  advancing  from  one 
step  to  the  next  every  30  days  and  thereby 
completing  the  ITP.  Failure  to  progress  in 
this  step  process  constitutes  grounds  foi- 
l-ejection from  the  BMU  program  and, 
thus,  loss  of  stored  personal  property. 

“Rejection”  from  the  BMU  program 
further  means  that  the  prisoner  is  in  a sort 
of  purgatory.  He  cannot  return  to  the 


general  population  without  first  complet- 
ing the  established  ITP;  therefore,  after 
being  rejected  from  the  BMU  program, 
a prisoner  has  no  choice  but  to  request 
reinstatement  in  the  program.  Unless,  that 
is,  he  is  willing  to  take  more  drastic  mea- 
sures such  as  assaulting  a staff  member  to 
obtain  placement  in  an  ad  seg  unit. 

In  steps  1 and  2 of  the  BMU  program, 
a prisoner  is  placed  in  privilege  group  “C” 
( the  most  restrictive  privilege  group  desig- 
nation). Consistent  with  that  designation 
there  are  no  family  visits,  no  phone  calls 
or  packages,  and  the  same  amount  of 
yard  access  and  canteen  as  a prisoner  in 
ad  seg.  Curiously,  a prisoner  in  ad  seg  is 
entitled  to  receive  one  30-pound  personal 
property  package  per  year  - which  is  one 
more  than  a BMU  prisoner. 

In  step  3 of  the  BMU  program,  a 
prisoner  is  upgraded  to  privilege  group 
“B.”  Step  3 BMU  prisoners  receive 
privileges  to  the  same  extent  as  prisoners 
willing  to  work  but,  due  to  the  limited 
number  of  positions  available,  have  yet  to 
be  actually  assigned.  In  practice  this  tends 
to  be  the  same  level  of  privileges  afforded 
to  privilege  group  “A”  prisoners  who  work 
or  go  to  school,  except  that  a non-worker/ 
non-student  is  allowed  to  buy  only  half 


the  amount  of  canteen  items  that  a pris- 
oner worker  or  student  can  purchase. 

In  step  4 of  the  BMU  program,  a pris- 
oner completes  the  ITP  and  is  then  returned 
to  general  population  housing.  Only  then  is 
his  stored  personal  property  returned. 

At  least  that  is  the  way  the  BMU 
operates  on  paper.  In  reality,  before  the 
parameters  were  codified  in  December 
2008,  the  BMU  program  worked  very 
differently.  Indeed,  according  to  a series 
of  investigative  reports  by  the  Sacramento 
Bee , conditions  in  the  BMU  at  HDSP  were 
nothing  short  of  “cruel  and  unusual.” 

In  July  2007,  the  CDCR  sent  a team 
of  state  researchers  to  assess  HDSP’s 
BMU  program.  The  team  included  so- 
ciologist Norman  Skonovd,  who  also 
lectures  at  the  University  of  California 
at  Davis  and  has  more  than  25  years  of 
corrections  research  experience.  Skonovd 
and  his  colleagues  uncovered  allegations 
concerning  mistreatment  of  prisoners, 
cruelty  by  guards  and  racism. 

The  allegations  of  abuse,  obviously, 
came  from  prisoners.  While  recognizing  that 
prisoners  are  not  always  the  most  reliable 
sources,  Skonovd  and  his  coworkers  none- 
theless found  the  prisoners  credible  due  to 
the  consistency  of  their  stories,  which  were 
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Cal.  Behavior  Mod.  Programs  (cont.) 


recorded  in  separate  interviews. 

In  one  March  2007  incident,  when 
prisoner  Jason  Brannigan  did  not  return 
his  food  tray  after  two  or  three  minutes  - 
the  time  typically  allotted  for  eating  meals 
in  the  BMU  - guards  pepper-sprayed 
him  directly  in  his  face,  then  pulled  him 
through  the  unit  naked  with  his  hands  and 
feet  shackled. 

“They’re  walking  me  on  the  chain  and 
it  felt  just  like  ...  slaves  again,”  recalled 
Brannigan,  who  is  black,  when  later  in- 
terviewed by  the  Sacramento  Bee.  “Like  I 
just  stepped  off  an  auction  block.” 

Brannigan’s  then-girlfriend,  Brandy 
Frye,  wrote  a letter  in  June  2007  - accom- 
panied by  eight  handwritten  statements 
from  BMU  prisoners  alleging  specific 
instances  of  staff  misconduct  - alerting 
prison  officials  to  the  “excessive  abuse” 
being  inflicted  on  the  men  in  the  BMU  at 
HDSP.  In  her  letter,  Frye  alleged  that  some 
men  were  being  given  “wrong  medications 
or  wrong  doses”  of  prescribed  medica- 
tions; that  others  had  been  extracted 
from  their  cells  with  “heavy  doses  of 
pepper  spray  and  excessive  force”  for  not 
returning  their  food  trays  in  the  allotted 
time  frame;  and  that  they  were  forcibly 
“stripped  naked,  handcuffed,  waist/leg 
shackled,  physically  and  brutally  beaten” 
before  being  returned  to  their  cells. 

Frye’s  letter  further  claimed  that 
prisoners’  food  was  regularly  contami- 
nated with  bird  feces;  that  prisoners  were 
not  allowed  outside  for  exercise,  except 
as  punishment;  and  that  BMU  prison- 
ers were  placed  outside  in  the  snow  for 
periods  of  two  hours,  clad  only  in  boxer 
shorts  and  shower  shoes,  for  making  too 
much  noise. 

Overall,  Frye  complained,  the  men  in 
the  BMU  had  been  “stripped  of  their  dig- 
nity and  self  worth.”  Many  had  responded 
by  “resort[ing]  to  taking  anti-psychotic 
drugs  just  to  cope,”  and  “now  they  walk 
around  like  zombies,”  she  wrote. 

Frye’s  letter  elicited  a series  of  pass- 
the-buck  replies,  first  by  a special  agent 
from  the  CDCR’s  Office  of  Internal  Af- 
fairs, who  indicated  that  the  warden  at 
HDSP  would  “evaluate  the  complaint 
and  determine  ...  if  an  investigation  is 
required,”  and  later  by  HDSP’s  then-Chief 
Deputy  Warden  Mike  McDonald,  who 
suggested  - falsely  - that  the  allegations 
of  misconduct  described  in  Frye’s  letter 
had  in  fact  been  investigated. 


“All  allegations  of  staff  misconduct 
are  taken  seriously,”  McDonald  wrote, 
“and  many  of  the  allegations  you  speak 
of  in  your  letter  have  been  investigated  via 
the  [prisoner]  appeals  process.” 

The  investigation  had  determined, 
McDonald  added,  that  “HDSP  staff  is  fol- 
lowing the  policies  of  CDCR.”  McDonald 
suggested  that  a further  “inquiry”  would 
be  conducted,  but  then  added,  “However, 
you  will  not  be  informed  of  the  results  of 
the  inquiry  or  the  nature  of  [any]  correc- 
tive action  [that  may  be]  taken.” 

Yet  when  later  questioned  during 
a state  Senate  inquiry  into  the  CDCR’s 
response  to  the  allegations  raised  in 
Frye’s  letter,  McDonald  admitted  not 
only  that  HDSP  had  not  investigated  her 
allegations,  but  that  any  such  internal 
investigation  had  to  be  referred  to  the 
Office  of  Internal  Affairs  - the  very  office 
that  had  referred  Frye’s  letter  to  him  in 
the  first  place. 

A seven-month-long  state  Senate  in- 
quiry found  that  neither  Frye’s  letter  nor  the 
dozens  of  grievances  submitted  by  BMU 
prisoners  at  HDSP,  nor  even  the  efforts  of 
Skonovd  and  another  state  researcher,  who 
reported  to  CDCR  supervisors  the  abuse 
allegations  they  had  uncovered,  triggered 
any  sort  of  investigation. 

“Legislators  don’t  like  being  misin- 
formed in  such  a fashion,”  said  Senate 
Public  Safety  Committee  chairman  Mark 
Leno. 

Also,  according  to  the  Sacramento  Bee, 
CDCR  Research  Director  Steven  Chap- 
man chastised  Skonovd  and  his  colleagues 
for  highlighting  the  allegations  of  abuse  in 
their  report.  Ultimately,  at  the  direction  of 
CDCR  managers,  those  allegations  were 
relegated  to  an  appendix  in  the  report  in  an 
effort  “to  hide  the  [abuse]  findings.” 

For  Skonovd,  who  came  to  believe 
that  BMU  guards  viewed  “behavior  modi- 
fication” as  a license  to  make  prisoners 
as  miserable  as  possible  and  thereby  to 
compel  obedience,  reporting  the  abuse  al- 
legations became  a “matter  of  conscience.” 
In  the  spring  of  2008  he  reported  those 
allegations  to  the  Office  of  the  Inspector 
General  (OIG),  the  agency  charged  with 
overseeing  the  CDCR’s  operations. 

Chapman  responded,  according  to 
Skonovd,  by  retaliating  against  him  by  de- 
nying him  promotions  that  he  deserved. 

Subsequently,  CDCR  Undersecretary 
Scott  Kernan  discounted  the  abuse  al- 
legations as  “typical  inmate  gripes."  He 
criticized  the  Bee  for  making  the  jobs  of 
CDCR  staff  more  difficult  with  the  paper’s 


“one-sided”  and  “biased”  reporting. 

That  reporting,  between  May  and 
August  2010,  exposed  evidence  that 
HDSP  guards  tried  to  provoke  prisoners 
into  attacking  one  another,  spread  human 
excrement  on  cell  doors,  conducted  strip 
searches  outside  in  the  snow,  and  inter- 
fered with  the  grievance  process  by  filing 
false  reports,  destroying  prisoners’  com- 
plaints and  intimidating  prisoners  who 
filed  grievances.  It  also  exposed  evidence 
that  blacks  were  disproportionately  tar- 
geted for  placement  in  the  BMU  program 
at  HDSP  and  that  guards  referred  to  the 
BMU  as  the  “black  monkey  unit.” 

In  the  end,  Senator  Leno  and  Sen- 
ate President  Pro  Tern  Darrell  Steinberg 
criticized  the  CDCR  for  responding  to  the 
allegations  of  misconduct  in  the  BMU  in 
ways  that  were  “inadequate,  ad  hoc,  and 
displayed  the  absence  of  a uniform  and 
reliable  system  of  response,  referral  and 
follow-through.”  They  wrote  that  the 
CDCR’s  response  failed  “to  ensure  [that] 
corroborated  abuses  were  addressed  and 
corrected.”  The  senators  recommended 
changes  “to  ensure  that  allegations  of 
abuse  and  misconduct  in  correctional 
institutions  are  addressed  swiftly,  system- 
atically, and  fairly  for  all  involved.” 

Suggesting  that  those  words  were 
not  empty  rhetoric,  Senator  Leno  said 
in  a December  2010  interview  with  the 
Sacramento  Bee  that  the  Senate  would 
use  its  budgetary  and  oversight  powers  to 
ensure  that  “meaningful  change”  occurs 
in  the  CDCR. 

Importantly,  Senators  Steinberg  and 
Leno  also  criticized  the  OIG  for  its 
“misguided  assumption”  that  the  CDCR 
effectively  investigates  and  responds  to 
complaints  and  allegations  of  misconduct. 
“[I]t  is  our  view,”  they  wrote,  “that  an  es- 
sential and  basic  function  of  the  OIG  is 
to  provide  an  independent  assessment  of 
CDCR  operations,  and  not  rely  on  the  very 
systems  it  is  supposed  to  monitor.”  In  other 
words,  that  the  OIG  should  do  itsjob.  The 
Senate  inquiry  was  spurred  by  the  Bee’s 
news  reporting  and  by  advocacy  efforts  by 
prisoners’  rights  supporters,  including  the 
American  Friends  Service  Committee. 

The  BMU  at  HDSP  and  two  other 
California  state  prisons  have  been  closed  - 
reportedly  due  to  budgetary  reasons. 

Sources:  Sacramento  Bee,  letter  from 
Senators  Steinberg  and  Leno  to  CDCR 
Secretary  Matthew  Cate  arid  OIG  Inspec- 
tor General  David  Shaw  (December  1. 
2010) 
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GOOD  TIME  VARIETY  PUZZLES 

$20 

NYLON 

$10 
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$40 
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$30 
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JET 
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D.C.  District  Court  Partially  Dismisses  Lawsuit 
by  BOP  CMU  Prisoners 


A lawsuit  filed  by  prisoners  held  in 
Communication  Management  Units 
(CMUs)  at  federal  prisons  in  Terre  Haute, 
Indiana  and  Marion,  Illinois,  which  al- 
leged violations  of  their  Constitutional 
rights  due  to  placement  in  the  CMUs,  as 
well  as  violations  of  the  Administrative 
Procedure  Act  (APA),  5 U.S.C.  § 701,  et 
seq.,  was  partly  dismissed  on  March  30, 
201 1 although  some  claims  were  allowed 
to  go  forward. 

The  ruling  by  the  U.S.  District  Court 
for  the  District  of  Columbia  noted  factual 
differences  regarding  the  circumstances  of 
the  prisoner  plaintiffs  in  the  case. 

Prisoner  Yassin  Aref  was  serving  a 
hfteen-year  sentence  for  “money  laun- 
dering, providing  material  support  for 
terrorism,  conspiracy,  and  making  a false 
statement  to  the  FBI.”  Initially  classified 
as  low  security,  he  was  eventually  assigned 
to  the  CMU  at  Terre  Haute  and,  after  Fl- 
ing a grievance  and  requesting  a transfer, 
was  sent  to  the  Marion  CMU. 

Avon  Twitty,  initially  serving  a sen- 
tence for  murder  and  a firearms  violation, 
was  designated  to  the  Terre  Haute  CMU 
but  paroled  in  2011,  and  his  case  was 
dismissed  as  being  moot. 

Prisoners  Daniel  McGowan  and 
Jenny  Synan,  husband  and  wife,  were 
accused  of  domestic  terrorism;  like  Aref, 
McGowan  was  classified  as  low  security. 
He  was  transferred  to  the  Marion  CMU, 
filed  an  administrative  appeal  and  was 
then  sent  to  the  CMU  at  Terre  Haute. 

Kifah  Jayyousi  and  Hedaya  Jayyousi, 
another  husband  and  wife  pair,  also  were 
convicted  of  terrorism  offenses  and  initial- 
ly classified  as  low  security  by  the  Bureau 
of  Prisons  (BOP);  they  were  transferred 
to  the  Terre  Haute  CMU. 

Prisoner  Royal  Jones  was  convicted 
of  solicitation  of  bank  robbery  and  a 
probation  violation,  and  despite  his  excel- 
lent disciplinary  record  was  transferred 
to  the  Marion  CMU.  His  administrative 
attempts  to  appeal  the  transfer  were 
unsuccessful,  but  a lawsuit  that  he  filed 
against  the  BOP  convinced  prison  officials 
to  transfer  him  out  of  the  CMU  into  the 
general  population  at  Marion. 

A CMU  is  classified  by  the  BOP  as  a 
“self-contained  general  population  hous- 
ing unit  where  inmates  reside,  eat,  and 
participate  in  all  educational,  recreational, 
religious,  visiting,  unit  management,  and 
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work  programming....”  A prisoner  can 
be  placed  in  a CMU  for  the  following 
reasons;  “current  offenses  of  conviction, 
or  offense  conduct,  including  association, 
communication,  or  involvement,  related  to 
international  or  domestic  terrorism....” 

According  to  the  district  court,  “With 
the  exception  of  attorney  visits,  all  visits 
with  inmates  housed  in  CMUs  are  ‘non- 
contact’  visits,  meaning  that  the  visit  takes 
place  in  a room  with  a partition  separating 
the  inmate  from  the  visitor,  and  both  must 
communicate  by  telephone  ...  CMU  in- 
mates are  currently  afforded  eight  visitation 
hours  per  month,  and  no  single  visit  may 
last  more  than  four  hours....  CMU  inmates 
are  entitled  to  at  least  one  phone  call  per 
month  lasting  at  least  three  minutes.... With 
the  exception  of  legal  phone  calls,  CMU 
inmates  are  allowed  two  fifteen-minute 
calls  per  week....”  Within  five  days  of  be- 
ing transferred  to  a CMU,  a prisoner  may 
administratively  appeal  his  or  her  transfer 
pursuant  to  BOP  policy,  as  set  forth  in  28 
C.F.R.  §§  542.10  to  542.18. 

The  plaintiffs  alleged  in  their  com- 
plaint, filed  in  2010,  that  their  “procedural 
due  process  rights  were  violated  because 
they  did  not  receive  adequate  Notices  of 
Transfer  or  an  opportunity  to  challenge 
their  designation  to  the  CMUs  ...  [they] 
also  alleged  that  their  substantive  due 
process  rights  have  been  violated  because 
the  conditions  at  the  CMU  ‘intentionally 
or  recklessly  interfere]  with  [their]  inter- 
ests in  family  integrity  without  legitimate 
penological  purpose.’”  They  further  raised 
equal  protection  violations,  stating  there 
was  “a  pattern  and  practice  throughout 
the  BOP  of  designating  individuals,  includ- 
ing Plaintiffs,  to  the  CMU  in  retaliation 
for  their  protected  political  and  religious 
speech  and  beliefs,  and  based  upon  their 
religion,  national  origin,  and  perceived 
political  and/or  ideological  beliefs.” 

The  plaintiffs  argued  that  the  “pro- 
longed and  complete  denial  of  any 
opportunity  for  physical  contact  with  their 
loved  ones”  constituted  cruel  and  unusual 
punishment.  They  also  alleged  violations 
of  APA  rules  governing  notice  and  com- 
ment rulemaking  prior  to  setting  up  the 
CMUs.  According  to  the  district  court, 
“The  plaintiffs  seek  a declaration  that 
the  defendants  violated  their  First,  Fifth 
and  Eighth  Amendment  rights  and  the 
APA,  an  order  requiring  the  defendants  to 
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transfer  the  plaintiffs  out  of  the  CMUs ... 
and  an  order  requiring  the  defendants  to 
provide  the  plaintiffs  with  the  same  com- 
munication privileges  as  ‘all  other  general 
population  prisoners.’” 

The  court  held  that  plaintiff  Jones  had 
standing  to  pursue  his  claim,  as  he  had 
been  removed  from  a CMU  and  placed 
in  general  population,  and  “plainly  stated 
facts  that ...  demonstrate  a realistic  threat 
that  he  might  be  redesignated  to  a CMU.” 
However,  the  district  court  granted  the  de- 
fendants’ supplemental  motion  for  partial 
dismissal  as  to  Twitty,  based  on  the  fact 
that  Twitty  had  been  released  to  a halfway 
house  and  was  no  longer  in  a CMU. 

The  court  also  granted  the  defendants’ 
motion  to  dismiss  the  substantive  due  process 
claims,  finding  that  the  First  Amendment 
does  not  provide  a right  to  “family  integrity” 
based  upon  restrictions  on  the  plaintiffs’ 
communications.  The  court  applied  the 
test  set  forth  in  Turner  v.  Safley,  482  U.S.  78 
(1987),  holding  that  “the  plaintiffs  have  not 
adequately  alleged  that  CMU  restrictions 
are  not  rationally  related  to  the  legitimate 
penological  interest  in  monitoring  the  com- 
munication of  high-risk  inmates....” 

The  district  court  did,  however,  rule 
in  the  plaintiffs’  favor  by  agreeing  that 
they  plausibly  alleged  a liberty  interest 
protected  by  procedural  due  process.  As 
noted  in  Hatch  v.  Dist.  of  Columbia,  184 
F.3d  846  (D.C.  Cir.  1999)  [PLN,  Dec.  2000, 
p.31],  “a  deprivation  in  prison  implicates 
a [government-created]  liberty  interest 
protected  by  the  Due  Process  Clause  only 
when  it  imposes  an  ‘atypical  and  significant 
hardship’  on  an  inmate  in  relation  to  the 
most  restrictive  confinement  conditions 
that  prison  officials,  exercising  their  admin- 
istrative authority  to  ensure  institutional 
safety  and  good  order,  routinely  impose  on 
inmates  serving  similar  sentences.” 

The  court  noted  the  disparity  in  phone 
calls  allowed  to  CMU  prisoners  in  compar- 
ison with  general  population  prisoners,  and 
found  the  plaintiffs  had  plausibly  alleged 
that  they  had  a liberty  interest  in  avoiding 
designation  to  a CMU  and  the  restrictions 
resulting  from  such  a designation.  The 
district  court  also  agreed  that  the  plaintiffs 
had  well-pleaded  their  contention  that 
BOP  administrative  remedies  and  periodic 
reviews  related  to  their  CMU  confinement 
were  “illusory,”  and  the  BOP  Notices  of 
Transfer  were  “vague  and  generic”  and 
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provided  “no  notice  at  all.” 

The  court  found  that  the  plaintiffs’ 
Eighth  Amendment  claims  did  not  ade- 
quately allege  that  they  had  been  denied 
“the  minimum  civilized  measures  of  life’s 
necessities”  as  required  to  sustain  a claim 
for  cruel  and  unusual  punishment.  Such 
necessities  are  typically  “shelter,  health 
care,  and  personal  security,”  according  to 


Inmates  of  Occoquan  v.  Barry,  844  F.2d 
828  (D.C.  Cir.  1988). 

The  court  allowed  the  plaintiffs’  re- 
taliation claims  to  proceed,  noting  that 
they  had  adequately  pleaded  an  inference 
that  the  alleged  retaliatory  acts  occurred 
shortly  after  the  filing  of  a grievance,  and 
that  the  prisoner’s  disciplinary  record  until 
that  point  was  clean.  The  court  dismissed 


the  plaintiffs’  First  and  Fifth  Amendment 
discrimination  claims  for  failure  to  state 
a claim  “that  is  plausible  on  its  face.” 
The  APA  claims  were  dismissed  without 
prejudice. 

The  case  remains  pending  on  the 
plaintiffs’  remaining  claims.  See:  Aref 
v.  Holder , 774  F.Supp.2d  147  (D.D.C. 

2011).  PI 


Ninth  Circuit:  California  Prisoner  Need  Not  Appeal  from  Satisfactory 
Grievance  Response  in  Order  to  Exhaust  Administrative  Remedies 

by  Michael  Brodheim 


Clarifying  “the  boundaries  of  proper 
exhaustion”  within  the  context  of 
California’s  prison  system,  the  Ninth  Cir- 
cuit Court  of  Appeals  held  that  a prisoner 
“has  no  obligation  to  appeal  from  a grant 
of  relief,  or  a partial  grant  that  satisfies 
him,  in  order  to  exhaust  administrative 
remedies.” 

In  July  2004,  Quillie  Harvey,  a pris- 
oner at  Salinas  Valley  State  Prison,  was 
extracted  from  his  cell  with  pepper  spray. 
He  was  charged  with  refusing  to  comply 
with  a cell  search. 

Prison  officials  subsequently  failed 
to  hold  a hearing  on  the  charge  within 
30  days  as  required  by  policy.  In  January 
2005,  Harvey  filed  a grievance  com- 
plaining about  the  delay  and  requesting 
alternative  forms  of  relief  - either  that 
the  charge  be  dismissed  or  that  he  be 
provided  access  to  a videotape  of  the  cell 
extraction,  which  he  claimed  would  prove 
his  innocence. 

In  a written  decision,  prison  officials 
partially  granted  Harvey’s  appeal,  agree- 
ing to  provide  a hearing  as  well  as  access 
to  the  videotape.  However,  no  hearing 
was  held  and  no  access  to  the  video  was 
granted.  Thus,  five  months  later,  Harvey 


hied  a “reminder”  grievance  which  prison 
officials  construed  as  an  appeal  of  the 
earlier  (partially-granted)  grievance,  and 
accordingly  rejected  as  being  untimely. 
“This  screening  action,”  Harvey  was  in- 
formed, “may  not  be  appealed.  “ 

Harvey  hied  suit  in  federal  court  al- 
leging a violation  of  his  due  process  rights. 
The  district  court  granted  the  defendants’ 
motion  to  dismiss  on  the  ground  that 
Harvey  had  failed  to  exhaust  his  admin- 
istrative remedies. 

On  appeal,  the  defendants  argued 
that  Harvey  should  have  appealed  the 
grievance  decision  granting  him  a hearing 
and  access  to  the  videotape.  The  Ninth 
Circuit  flatly  rejected  that  argument, 
hnding  no  merit  to  the  suggestion  that 
a prisoner  should  appeal  a satisfactory 
grievance  response  or  that  it  is  a prisoner’s 
responsibility  to  ensure  that  prison  offi- 
cials actually  provide  the  relief  they  have 
promised. 

Significantly,  the  Ninth  Circuit  also 
rejected  the  defendants’  argument  that 
Harvey  should  have  appealed  the  decision 
rejecting  his  “reminder”  grievance  as  being 
untimely.  “Even  if  we  were  to  agree  that  a 
prisoner  has  an  obligation  to  appeal  the 


rejection  of  a grievance  that  he  has  no  obli- 
gation to  file,”  the  appellate  court  reasoned, 
“[tjhere  is  no  obligation  to  appeal  from  a 
decision  when  the  rejection  form  states  that 
the  “action  may  not  be  appealed.” 

In  a cautionary  note  to  prisoners, 
however,  the  Ninth  Circuit  upheld  the 
dismissal  of  another  of  Harvey’s  claims 
on  the  grounds  that  his  administrative 
grievance  related  to  that  claim  was  in  fact 
untimely  filed  and  therefore  not  properly 
exhausted.  See:  Harvey  v.  Jordan,  605  F.3d 
681  (9th  Cir.  2010).  FI 
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Massachusetts  Prisoners  Receive  Expired  Food  Rejected  by  Schools 


According  to  an  April  2011  news  re- 
port, the  Massachusetts  Department 
of  Education  set  aside  11,000  cases  of 
expired  cheese,  blueberries,  frozen  chicken 
and  other  food  items  for  use  in  prison 
kitchens  after  an  investigation  discovered 
the  out-of-date  food  was  being  served  to 
Boston  school  children. 

The  action  comes  as  no  surprise  to 
many  prisoners,  who  are  openly  served 
canned  desserts,  packaged  snacks  and 
other  food  items  that  are  as  much  as  two 
or  three  years  past  the  “best-by”  date 
stamped  on  the  packaging.  In  some  prison 
warehouses  it  is  not  uncommon  to  come 
across  cases  of  food  destined  for  prisoner 
meals  that  are  marked  “Not  to  be  used  for 
human  consumption.” 

Documents  obtained  by  the  Boston 
Globe  revealed  that  the  old  food  discarded 
by  the  Dept,  of  Education  went  to  a state 
prison  in  Bridgewater,  but  a spokesman 
for  the  Massachusetts  Department  of 
Correction  (DOC)  said  most  of  the  food 
had  been  thrown  out,  including  2,000 
cases  of  cheddar  cheese. 

According  to  Diane  Wiffin,  director 
of  public  affairs  for  the  DOC,  prisons 
rejected  the  out-of-date  food  and  refused 
to  pick  up  many  of  the  items,  which  in- 
cluded cases  of  frozen  chicken  and  frozen 
beef  patties.  The  blueberries  were  served 
to  prisoners,  though. 

The  Hampden  County  Sheriff’s 
Department  said  it  often  serves  expired 
food  from  the  school  lunch  program  in 
its  1,600-bed  county  jail.  “It’s  been  a 
good  way  to  serve  good  food  very  frugally 
in  terms  of  the  budget....  It’s  not  rancid 
food.  It’s  not  spoiled  food,”  explained  jail 
spokesman  Richard  McCarthy. 

The  U.S.  Department  of  Agriculture 
(USDA)  maintains  that  properly  stored 
or  frozen  food  can  remain  safe  after  its 
expiration  or  “best-if-used-by”  date,  but 
that  it  loses  nutritional  value  and  taste. 
According  to  Wiffin,  “If  the  food  passes 
inspection,  we  incorporate  it  into  our 
menu  ...  [which]  saves  taxpayer  dollars.... 
We  do  not  serve  inmates  food  past  its 
prime.” 

Leslie  Walker,  executive  director  of 
Prisoners’  Legal  Services,  chafed  at  the 
idea  of  serving  out-of-date  food  to  pris- 
oners. “I  think  it’s  disgusting.  My  clients 
are  all  too  aware  that  they  are  on  the 
bottom  of  the  pecking  order,  but  to  get 
food  that  is  unfit  for  school  children  to 
[eat]  should  make  it  unfit  for  any  human 


being  to  consume.”  Walker  also  noted 
that  since  expired  food  is  often  lacking 
in  nutritional  value,  prisoners’  health 
is  at  risk  because  they  usually  lack  the 


Juana  Villegas  won  a $200,000  jury 
award  in  a § 1983  action  against  the 
Metro-Davidson  County  Sheriff’s  Office 
in  Nashville,  Tennessee  for  being  shackling 
while  she  was  in  the  final  stages  of  labor 
during  her  pregnancy  and  past-partum 
recovery.  Villegas  had  asserted  that  the 
shackling  was  in  disregard  of  a physician’s 
“no  restraint”  order,  which  violated  her 
Fourteenth  Amendment  right  “to  be  free 
from  deliberate  indifference  to  her  serious 
medical  condition.”  She  had  also  argued 
that  the  post-delivery  denial  of  a breast 
pump  violated  her  rights. 

Villegas,  35,  was  arrested  on  July  3, 
2008  for  driving  without  a valid  license. 
Due  to  the  July  4 holiday  she  did  not  go 
before  a judge  until  July  5th.  While  still 
in  custody  on  the  driving  violation,  she 
was  screened  under  the  287(g)  program  of 
Immigration  and  Customs  Enforcement 
(ICE),  and  it  was  determined  that  she  was 
in  the  United  States  illegally.  Villegas  was 
nine  months  pregnant  at  the  time.  ICE 
placed  a federal  detainer  on  her  pending 
resolution  of  the  traffic  charges,  which 
were  later  dropped. 

At  10:00  p.m.  on  July  5,  Villegas 
informed  jail  staff  that  her  amniotic  fluid 
had  broken  and  “that  she  was  having 
labor  pains.”  She  was  taken  to  the  jail 
infirmary,  her  condition  verified  and  an 
ambulance  summoned.  She  was  then 
“placed  on  a stretcher  and  transported 
to  Metro  General  Hospital  (MGH)  with 
her  wrists  restrained  in  front  of  her  body 
and  her  legs  restrained  together....”  Vil- 
legas testified  that  she  was  in  pain  from 
contractions  during  this  time,  “but  she  re- 
mained shackled  until  she  was  transferred 
to  her  hospital  bed  from  the  ambulance 
stretcher.” 

Nurses  asked  an  accompanying  jail 
officer  to  remove  Villegas’  handcuffs  so 
she  could  change  into  a hospital  gown, 
and  the  male  officers  turned  their  back. 
After  the  gown  was  on,  the  officers  again 
restrained  her  hands  and  legs  while  she 
was  in  the  hospital  bed.  Handcuffs  were 
later  removed  but  the  leg  shackles  were 


resources  or  ability  to  supplement  their 
diets.  P 

Source:  The  Boston  Globe 


not.  A doctor  signed  a “no  restraint” 
order,  and  shortly  before  Villegas  gave 
birth  the  restraints  were  removed.  After 
the  birth,  an  officer  restrained  one  of  her 
legs  to  the  hospital  bed.  However,  when- 
ever she  went  to  the  restroom,  walked  or 
bathed  during  her  post-partum  recovery, 
both  of  her  legs  were  restrained.  No 
visitors  or  phone  calls  were  permitted 
during  her  hospital  stay.  Villegas  was 
not  allowed  to  leave  the  hospital  with  a 
breast  pump. 

After  Villegas  filed  suit,  both  parties 
retained  medical  experts  regarding  the  is- 
sues raised  in  her  complaint.  One  of  the 
experts,  Dr.  Sandra  Torrente,  concluded 
that  “the  shackling  of  a woman  who  is  in 
her  third  trimester  and  whose  water  has 
broken  is  extremely  dangerous  because 
of,  among  other  things,  a potential  for  the 
umbilical  cord  prolapse.”  The  same  expert 
also  noted  that  “Medical  personnel  need 
constant  unrestricted  access  to  a woman 
in  labor.  There  are  a number  of  complica- 
tions that  can  occur....  Placing  a pregnant 
woman  in  leg  irons ...  increases  her  risk  of 
developing  a potentially  life-threatening 
blood  clot  ...  [it  is]  extremely  unsanitary 
and  unacceptable.” 

Other  medical  experts  testified  as  to 
the  psychological  stress  that  Villegas  suf- 
fered. “Unable  to  move  or  open  her  legs, 
she  feared  that  her  son  would  not  be  able 
to  be  delivered.  She  had  to  sit  with  the  ter- 
ror that  her  baby  might  die  inside  of  her 
body....  She  felt  helpless.”  This  resulted,  in 
their  medical  opinion,  in  Post  Traumatic 
Stress  Disorder.  Additionally,  they  were 
critical  of  the  denial  of  the  breast  pump 
due  to  the  risk  of  mastitis,  an  infection  of 
the  breast  tissue  that  results  in  severe  pain, 
fever  and  chills. 

The  defendants  responded  that 
shackling  prisoners  at  the  hospital 
was  necessary  to  prevent  escape  or  to 
prevent  a prisoner  from  injuring  herself 
or  other  people  or  damaging  property. 
While  claiming  the  shackling  was  done 
in  “good  faith”  in  Villegas’  case,  it  vio- 
lated the  sheriff’s  policy  for  “Hospital 
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Inmate  Security,”  which  stated  that  “All 
inmates  shall  be  restrained  ...  unless 
otherwise  directed  by  the  attending 
physician....” 

In  reviewing  cross-motions  for  sum- 
mary judgment,  the  district  court  noted 
that  Villegas’  claims  were  predicated  on 
the  Due  Process  Clause  of  the  Fourteenth 
Amendment  because  she  was  a pretrial 
detainee,  not  a convicted  prisoner.  Al- 
though the  court  found  that  prison  and 
jail  officials  are  granted  some  latitude  in 
the  operation  of  their  institutions,  “here 
the  recognized  government  interest  in 
detention  of  illegal  aliens  is  regulatory,” 
that  is,  for  the  purpose  of  “ensuring  the 
appearance  of  aliens  at  future  immigra- 
tion proceedings”  and  “preventing  danger 
to  the  community.”  Zadvydas  v.  Davis,  533 
U.S.  678  (2001). 

The  court  chose  to  follow  Estelle  v. 
Gamble,  429  U.S.  97  (1976)  and  Helling  v. 
McKinney,  509  U.S.  25  (1993)  [PLN,  Sept. 
1993,  p.l]  in  regard  to  Villegas’  deliber- 
ate indifference  claim,  which,  the  district 
court  wrote,  “requires  a court  to  assess 
whether  society  considers  the  risk  that  the 
prisoner  complains  of  to  be  so  grave  that 
it  violates  contemporary  standards  of  de- 
cency to  expose  anyone  unwilling  to  such 


a risk.  In  other  words,  the  prisoner  must 
show  that  the  risk  of  which  he  complains 
is  not  one  that  today’s  society  chooses  to 
tolerate.” 

The  district  court  also  cited  the  case 
of  Brawley  v.  State  of  Washington,  712 
F.Supp.2d  1208  (W.D.  Wash.  2010)  [PLN, 
Dec.  2010,  p.10],  which  found  “Common 
sense ...  tells  us  that  it  is  not  good  practice 
to  shackle  women  to  a hospital  bed  when 
they  are  in  labor....”  The  court  noted  that 
Villegas  had  “not  been  convicted  of  a 
crime  or  engaged  in  violent  conduct ...  her 
shackling  was  medically  and  physically 
unnecessary  and  resulted  in  the  infliction 
of  excessive  pain  and  a mental  disorder.” 
The  court  further  noted  that  shackling 
pregnant  prisoners  was  contrary  to 
the  policies  of  the  American  Medical 
Association  and  American  College  of  Ob- 
stetricians, Rule  33  of  the  United  Nations 
Minimum  Standards  for  the  Treatment  of 
Prisoners,  and  clearly  violated  the  Eighth 
Amendment. 

Villegas’  First  Amendment  claims 
were  denied  except  for  a breach  of  con- 
tract claim  that  was  dismissed  without 
prejudice  for  lack  of  subject  matter  ju- 
risdiction. Villegas’  state  constitutional 
claims  were  left  for  resolution  in  state 


court  and  dismissed  without  prejudice. 
The  court  granted  Villegas’  motion  for 
partial  summary  judgment  as  to  the 
shackling  and  denial  of  the  breast  pump, 
and  granted  the  defendants’  motion  in 
part  as  to  other  claims.  The  case  then 
proceeded  to  trial.  See:  Villegas  v.  Metro- 
politan Government  of  Davidson  County, 
2011  WL  1601480. 

On  August  18,  2011,  a federal  jury 
awarded  Villegas  $200,000  in  damages 
after  deliberating  for  about  an  hour.  Da- 
vidson County  Sheriff  Daron  Hall  said 
the  county  would  appeal.  Following  the 
verdict,  Villegas  petitioned  the  district 
court  for  permission  to  remain  in  the 
U.S.  under  a U-visa,  which  is  intended  for 
victims  of  crime  who  are  in  the  country 
illegally. 

“We  think  the  level  of  misconduct  has 
risen  to  such  a high  level  that  she  deserves 
a U-visa  for  what  she  suffered,”  said  El- 
liott Ozment,  one  of  Villegas’  attorneys. 
“She  has  been  the  victim  of  a terrible,  ter- 
rible wrong.”  See:  Villegas  v.  Metropolitan 
Government  of  Davidson  County,  U.S.D.C. 
(M.D.  Tenn.),  Case  No.  3:09-cv-00219.  H 

Additional  sources:  Tennessean,  Nashville 
City  Paper,  CNN 
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Take  advantage  of  our  one  of  a kind  Financial  Concierge  Service.  We  only  serve  our 
clients,  so  join  us  by  opening  a batik  account  today  and  enjoy  the  full  range  of  services  not 
offered  anywhere  else. 

It  is  impossible  to  explain  the  scope  of  our  services  here.  If  you  want  more  information 
please  send  $4.50  or  one  book  of  Forever  stamps  with  a request  for  an  Application  Package 
(money  orders  should  be  made  out  to  Prisoner  Assistant  / no  personal  checks  are  accepted). 
This  package  includes  an  introduction  letter,  Confidential  Application  & Management 
Agreement,  brochure,  frequently  asked  questions,  Power  of  Attorney,  36  page  color  catalog 
and  current  newsletter.  It  is  only  by  reading  through  the  package  that  you  can  understand  the 
depth  of  our  commitment  and  the  limitless  possibilities  that  exist.  We  will  send  a brochure  to 
those  that  include  an  SASE  or  $.44,  and  will  not  respond  to  inquiries  without  payment. 

It  costs  $35  to  open  a checking,  savings  and  email  account,  you  will  have  to  sign  a limited 
Power  of  Attorney  and  pay  for  a Client  Account  Package  which  is  a minimum  of  $4  per 
month.  What  you  get  is  unlimited  access  to  the  most  dynamic  service  ever  offered  to  prisoners. 


Bringing  The  World 


Most  requested  services 


o Your  Fingertips 


Money  Orders  CDs  & Money  Markets  Internet  Research  Email  Monitoring 
People  Locator  Western  Union  Parole  Preparation  Virtual  Office 

Gift  cards  Social  Networks  Stamp  Exchange  Travel  Arrangements 
Internet  Purchases:  Books,  Flowers,  Lingerie,  Toys,  Athletic  Gear,  Gifts  etc... 

Term  Life  Insurance  Credit  Cards  Mailing  Addresses  Resume  & Logo  Creation 
Advertising  Cell  Phone  contracts  Credit  Development  Business  Development 

* Self  directed  services  * 


Your  obligations  as  a client 

This  is  your  professional  service,  we  expect  all 
communication  to  be  courteous,  brief  and  focused  on 
the  issue.  Prisoner  Assistant  charges  fees  based  on  the 
time  involved  and  the  skill  level  required,  Our 
minimum  billing  rate  is  $.40 per  minute  or  $24  an 
hour.  If  we  are  working  on  your  file  for  any  reason,  if 
you  call  us  or  email  us,  expect  to  be  billed. 

You  will  be  required  to  maintain  a $100  balance  at  all 
times,  you  will  be  required  to  sign  up  for  a Client 
Account  Package  which  will  cost  a minimum  fee  of  $4 
per  month  for  basic  clients.  This  means  a minimum  fee 
of  $48  per  year,  just  to  maintain  the  account.  After 
considering  the  benefits  if  you  think  this  fee  is  exces- 
sive, this  is  not  the  service  for  you. 

What  to  expect  from  Prisoner  Assistant 

Prisoner  Assistant  has  designed  the  only  financial 
concierge  service  available  to  prisoners.  We  provide 
professional  services  for  our  clients.  These  services  are 
only  limited  by  your  imagination.  Our  slogan  is  “if  it 
can  be  done,  we  will  do  it  ” and  we  mean  just  that.  We 
spend  a great  deal  of  time  setting  up  your  file 
physically  and  electronically,  considering  how  the  use 
of  your  personal  information  will  appear  to  the  world. 
We  create  a presence  for  you  that  exists  outside  of  your 
prison  cell.  We  bring  the  world  to  your  finger  tips. 
That  is  our  real  commitment  to  each  client.  We  will 
provide  you  with  an  account  statement  and  a 
newsletter  announcing  updates  and  new  services  for 
our  clients  each  month. 

The  banks  have  fully  merged  and  we 
have  updated  our  procedures. 
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California  District  Court  Rips  Feds  for  “False  and  Misleading 
Information”  in  FOIA  Case,  Then  Does  Nothing 

In  a lawsuit  filed  by  six  Islamic  organi-  and  law  enforcement  information,”  and  Following  remand,  in  an  April  27, 

zations  and  five  individuals,  the  U.S.  filed  an  interlocutory  appeal  to  the  Ninth  201 1 order,  the  district  court  continued  to 

District  Court  for  the  Central  District  Circuit  to  prevent  the  order  from  being  lambaste  the  government  for  concealing 

of  California,  Southern  Division,  found  unsealed.  information.  “The  Government  argues 

that  the  FBI  and  the  U.S.  government  had  In  a March  30,  2011  decision,  the  that  there  are  times  when  the  interests  of 

“provided  false  and  misleading  informa-  Court  of  Appeals  noted  that  the  district  national  security  require  the  Government 

tion  to  the  court"  when  they  represented  court  was  “justifiably  annoyed  with  the  to  mislead  the  Court.  The  Court  strongly 

that  their  responses  to  the  plaintiffs’  Free-  government’s  withholding  of  documents  disagrees.  The  Government’s  duty  of  hon- 

dom  of  Information  Act  (FOIA)  requests  from  the  plaintiffs  and  the  court.”  How-  esty  to  the  Court  can  never  be  excused,  no 

were  complete  when  they  were  not.  ever,  while  the  appellate  court  did  “not  matter  what  the  circumstance.” 

Notwithstanding  that  finding,  the  court  necessarily  endorse  the  government’s  Regardless,  the  district  court  held 

agreed  to  withhold  the  requested  FOIA  conduct  during  the  litigation,  we  agree  that  the  “Plaintiffs  are  not  entitled  to  any 

lecords  because  they  could  reasonably  with  the  government  that  the  Sealed  Or-  further  information  regarding  the  Govern- 

be  expected  to  compromise  national  der  contains  information  that  should  not  ment’s  previous  searches  for  [the  requested 

security.  ...  . become  public.’  FOIA]  documents,  and  the  Government 

The  plaintiffs  filed  their  FOIA  Poor  litigation  strategy  by  the  gov-  does  not  need  to  conduct  any  additional 

requests  in  May  2006,  asking  for  “in-  eminent  is  not  an  independent  basis  to  searches  for  responsive  documents.”  The 
formation  reflecting  any  investigation  or  make  public  information  which,  based  FBI  was  not  required  to  confirm  or  deny 
surveillance  of  them”  by  the  FBI.  When  upon  our  review  of  the  record,  should  be  whether  any  of  the  plaintiffs  were  under 
they  were  not  satisfied  with  the  govern-  kept  within  the  privacy  of  the  agencies  investigation.  So  at  the  end  of  the  day, 
ment’s  response,  they  filed  suit  in  federal  that  oversee  it,”  the  Ninth  Circuit  wrote,  government  lawyers  lie  to  the  court  and 
court  in  September  2007  seeking  the  re-  Accordingly,  the  district  courts  sealed  nothing  happens,  they  win.  This  illustrates 
quested  information.  order  was  vacated  and  the  case  remanded.  the  poverty  of  the  rule  of  law.  See:  Islamic 

In  2009,  the  U.S.  government  lep-  See:  Islamic  Shura  Council  of  Southern  Shura  Council  of  Southern  California  v. 
resented  in  court  filings  that  it  had  fully  California  v.  Federal  Bureau  of  Investiga-  Federal  Bureau  of  Investigation,  201 1 WL 
complied  with  the  plaintiffs’  FOIA  re-  tion,  635  F.3d  1160  (9th  Cir.  2011).  1576476.  PJ 

quests.  Following  an  in  camera  review  of 
the  FOIA  records,  however,  the  district 

court  determined  that  the  fbi’s  claims  California  Inspector  General  Expresses  Concerns 

that  A significant  amount  ol  mlormation  1 1 

within  those  documents  was  outside  the  About  Out-of-State  Private  Prisons 

scope  of  Plaintiff’s  FOIA  request ...  were 

then,  and  remain  today,  blatantly  false....  Tn  December  2010,  California  Inspector  problem  of  California’s  severely  over- 
The  Government  asserts  that  it  had  to  X General  David  Shaw  sent  a letter  to  the  crowded  prison  system.  With  33  adult 
mislead  the  Court  regarding  the  Gov-  California  Department  of  Corrections  facilities  housing  around  170,000  prison- 
ernment’s  response  to  Plaintiffs’  FOIA  and  Rehabilitation  (CDCR),  informing  ers,  roughly  twice  their  design  capacity, 
request  to  avoid  compromising  national  CDCR  officials  about  concerns  related  California’s  prisons  are  so  dangerously 
security.  The  Government’s  argument  to  housing  California  prisoners  in  out-of-  overcrowded  that  former  Governor 
is  untenable.  The  Government  cannot,  state  privately-operated  facilities.  Arnold  Schwarzenegger  deemed  them 

under  any  circumstance,  affirmatively  The  concerns  arose  when  the  Office  of  a threat  to  the  safety,  security  and  well- 
mislead  the  court.”  the  Inspector  General  (OIG)  visited  five  being  of  both  prisoners  and  guards. 

The  district  court  further  stated  that  out-of-state  facilities  that  house  California  Lawsuits  were  filed  and  the  fed- 

“Numerous  statutes,  rules,  and  cases  re-  prisoners.  Those  facilities  included  the  eral  courts  intervened,  placing  prisoner 
fleet  the  understanding  that  the  Judiciary  Florence  Correctional  Center,  La  Palma  medical  and  mental  health  care  under  the 
cannot  carry  out  its  essential  function  if  Correctional  Center  and  Red  Rock  Correc-  control  of  a Receiver  and  special  master, 
lawyers,  parties,  or  witnesses  [hide]  the  tional  Center  in  Arizona;  the  Tallahatchie  respectively.  Ultimately,  a three-judge 
facts.”  County  Correctional  Facility  in  Mississippi;  panel  determined  that  notwithstanding 

The  district  court  issued  a sealed  ex  and  the  North  Fork  Correctional  Facility  in  the  efforts  of  the  Receiver  and  special 

parte  order  regarding  the  government’s  Oklahoma  - all  operated  by  CCA.  master,  prisoner  medical  care  remained 

deception,  indicating  that  it  intended  to  The  state  has  since  contracted  with  constitutionally  inadequate  and  that  the 
unseal  the  order  and  make  its  contents  GEO  Group  to  house  prisoners  at  the  primary  cause  of  the  inadequacy  was 
public.  See:  Islamic  Shura  Council  of  North  Lake  Correctional  Facility  in  Michi-  overcrowding.  The  panel  ordered  state 
Southern  California  v.  Federal  Bureau  of  gan,  effective  May  1,  2011.  Presently,  the  officials  to  reduce  the  prison  overcrowding 
Investigation,  U.S.D.C.  (C.D.  Cal.  ),  Case  CDCR  contracts  for  approximately  12,800  to  what  it  considered  a manageable  level. 
No.  8:07-cv-01088-CJC-ANx.  private  prison  beds  outside  of  California,  and  that  order  was  upheld  by  the  U.S. 

The  government  argued  that  the  or-  The  out-of-state  program  was  initi-  Supreme  Court  on  May  23,  2011.  [See: 
der  contained  “sensitive  national  security  ated  in  2006  in  an  effort  to  address  the  PL  A,  July  1,2011]. 
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Meanwhile,  CDCR  officials  had  start- 
ed the  California  Out-of-State  Correctional 
Facility  (COCF)  program,  which  is  now 
codified  at  Section  3379(a)(9)  of  Title  15  of 
the  California  Code  of  Regulations  (CCR). 
Every  male  state  prisoner  is  potentially  eli- 
gible for  a COCF  transfer,  though  the  rules 
currently  exclude  “level  IV”  prisoners  and 
those  deemed  to  pose  security  concerns, 
as  well  as  prisoners  with  serious  medical 
or  mental  health  conditions. 

Significantly,  prisoners  transferred 
to  an  out-of-state  facility  remain  under 
the  legal  custody  of  the  CDCR  and  are 
subject  to  the  rules,  rights  and  privileges 
established  in  Division  3 of  Title  15  of 
the  CCR. 

The  purpose  of  the  OIG’s  out-of-state 
facility  inspections  was  to  identify  issues 
that,  if  left  unaddressed,  could  develop 
into  more  significant  problems.  While 
OIG  inspectors  toured  the  out-of-state 
private  prisons,  interviewed  management, 
employees  and  prisoners,  and  reviewed  the 
terms  of  CCA’s  contract  with  the  CDCR, 
the  inspections  were  nonetheless  consider- 
ably less  extensive  than  an  audit. 

The  OIG  expressed  concerns  in  four 
general  areas:  1)  denial  of  prisoner  rights 
and  privileges;  2)  safety  and  security 
weaknesses;  3)  unenforced  rules,  policies 
and  practices;  and  4)  other  “notable”  is- 
sues. The  OIG  instructed  the  CDCR  to 
assess  the  impact  of  the  identified  issues  at 
each  out-of-state  facility,  implement  cor- 
rective action  and  report  on  its  progress. 
The  CDCR  was  urged  to  act  quickly  with 
respect  to  the  denial  of  prisoner  rights  as 
well  as  safety  and  security  issues  identified 
by  the  OIG,  which  indicated  that  it  would 


evaluate  CDCR’s  corrective  actions  in 
future  follow-up  inspections. 

In  regard  to  prisoner  rights  and 
privileges,  the  OIG  found  that  prisoners 
held  in  administrative  segregation  (ad 
seg)  were  kept  there  longer  than  necessary 
after  being  found  not  guilty  of  disciplin- 
ary charges,  did  not  receive  required  staff 
assistance,  and  were  not  timely  classified 
within  ten  days  of  placement  in  ad  seg.  Of 
particular  concern,  the  OIG  noted  that 
because  none  of  the  out-of-state  facilities 
were  designed  to  house  general  population 
prisoners  classified  as  level  IV,  prisoners 
who  committed  rule  violations  which  re- 
sulted in  an  increase  in  their  classification 
level  to  level  IV  status  were  being  housed 
in  ad  seg  without  any  of  the  programming 
opportunities  they  would  likely  receive  in 
a level  IV  facility  in  California. 

The  CDCR  speculated  that  some  pris- 
oners were  deliberately  committing  rule 
violations  in  an  attempt  to  get  transferred 
back  to  California.  However,  due  to  a 
limited  number  of  level  IV  beds  in  CDCR 
facilities,  those  attempts  were  proving  to 
be  largely  ineffectual.  The  OIG  was  con- 
cerned that  the  CDCR  was  allowing  level 
IV  prisoners  to  remain  out-of-state  despite 
inadequate  security  provisions. 

The  OIG  also  expressed  concern 
that  CCA  employees  were  not  adequately 
trained  to  manage  validated  gang  mem- 
bers. As  a consequence,  when  security 
became  an  issue,  Northern  and  Southern 
Hispanic  prisoners  were  denied  program- 
ming opportunities  for  unnecessarily 
prolonged  periods  of  time. 

The  OIG  observed  cases  where  pris- 
oners did  not  have  identification  cards. 


wore  clothing  similar  to  that  worn  by 
custody  staff,  and  had  unsupervised  access 
to  restricted  areas. 

The  inspectors  found  that  CCA  did 
not  adequately  screen  employees  before 
hiring  them;  that  evidence  was  not  always 
properly  handled,  resulting  in  chain- 
of-custody  problems;  that  significant 
incidents  were  not  always  investigated; 
and  that  employees  did  not  always  carry 
critical  safety  equipment  such  as  whistles, 
pepper  spray  and  handcuffs. 

The  OIG  expressed  concern  that  the 
CDCR  had  never  approved  CCA’s  use-of- 
force  policy  at  the  company’s  out-of-state 
facilities. 

In  Oklahoma,  the  OIG  noted  (with  ap- 
parent incredulity)  that  gang  affiliations  of 
Inmate  Advisory  Committee  members  were 
posted  on  bulletin  boards,  while  in  Missis- 
sippi, boxes  containing  prisoners’  letters  and 
grievances  were  unsecured.  At  two  of  the 
CCA  prisons,  “custody  staffing  levels  were 
insufficient  to  adequately  monitor  inmates.” 
As  a result,  the  inspectors  observed  “approxi- 
mately 1 5 of  60  inmates  move  a barrier”  to  go 
around,  rather  than  through,  a metal  detector 
when  leaving  their  housing  unit. 

The  report  noted  a number  of  other 
problems  at  the  out-of-state  prisons,  rang- 
ing from  poorly  documented  cell  searches, 
outdated  institutional  rules  and  insuf- 
ficient oversight  of  the  Inmate  Welfare 
Fund  by  the  CDCR  to  a gap  under  an 
inner  fence  that  “was  large  enough  for  a 
man  to  crawl  through.”  FS 

Source:  OIG  letter  to  CDCR  Secretary 
Regarding  Out-of-State  Facilities  ( Dec. 
2,  2010) 
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FBI  Claims  2,500  Percent  Increase  in  Child  Porn  Arrests 


Although  the  number  of  prosecutions 
for  child  pornography  is  small  in 
comparison  with  drug  and  immigration 
offenses,  child  porn  cases  have  skyrock- 
eted according  to  FBI  statistics. 

Arrests  for  such  crimes  are  up  2,500 
percent  since  1996,  largely  due  to  tech- 
nology that  allows  federal  investigators 
to  download  images  from  home  comput- 
ers after  users  have  logged  onto  certain 
websites.  Another  reason  for  the  increase 
in  arrests  is  the  five-year  mandatory  mini- 
mum sentence  for  child  porn  crimes  that  is 
handed  out  in  federal  prosecutions. 

According  to  the  FBI  more  than 
10,000  arrests  for  child  pornography  have 
been  made  since  1996.  As  arrests  go  up, 
however,  so  do  the  chances  of  ensnaring 
people  accused  of  child  porn  offenses 
who  may  be  innocent  victims  of  malware, 
viruses  and  malicious  hackers.  [See:  PLN, 
Nov.  2010,  p.  14], 

Child  porn  investigations  are  rela- 
tively inexpensive  compared  to  other 
crimes,  since  evidence  can  be  collected  by 
an  agent  equipped  with  an  Internet  con- 
nection and  peer-to-peer  software  used 
by  millions  of  people  worldwide,  such  as 
Limewire,  to  swap  videos  and  other  digital 
files.  Locating  child  porn  offenders  has 
also  been  made  easier  due  to  computer 
technology,  such  as  the  ability  to  identify 
and  track  IP  addresses. 

Attorney  Michael  Whelan,  who  repre- 
sents a child  porn  defendant,  complained 
that  the  increased  prosecutions  fail  to 
distinguish  between  hardcore  producers 
of  child  pornography  and  individuals  with 
a “bad  habit”  and  a computer. 

Some  federal  judges  agree,  partly 
because  even  first-time  offenders,  or 
offenders  who  only  view  or  download 
images  but  do  not  produce  or  distribute 
child  porn,  end  up  serving  lengthy  sen- 
tences. Beyond  the  five-year  mandatory 
minimum,  U.S.  Sentencing  Commission 
guidelines  often  advise  judges  to  impose 
longer  prison  terms  than  the  minimum  for 
child  porn  crimes. 

New  York  U.S.  District  Court  Judge 
Jack  Weinstein  stated  that  some  child  porn 
defendants  who  pose  no  risk  to  society 
need  mental  health  treatment  rather  than 
lengthy  prison  sentences.  Other  judges 
have  asked  the  U.S.  Sentencing  Commis- 
sion for  more  flexibility  in  cases  involving 
first-time  child  porn  offenders. 

“You  must  have  tough  penalties  for 
child  pornography  - it’s  a horrible  offense 

October  2011 


and  you  have  to  have  stiff  penalties  - but 
you  should  be  able  to  look  at  each  case 
individually,”  said  Louisiana  U.S.  District 
Court  Judge  Jay  Zainey. 

Several  federal  appellate  courts, 
including  the  11th  Circuit,  have  taken 
a more  hard-line  approach,  ordering 
child  porn  defendants  to  pay  restitution 
to  their  victims  when  possible  in  addi- 
tion to  serving  prison  time  and  having 
to  register  as  sex  offenders.  See:  United 
States  v.  McDaniel,  631  F.3d  1204  (11th 
Cir.  2011). 

However,  the  Second  Circuit  de- 
parted from  that  practice  in  a September 
8,  2011  ruling,  finding  that  child  porn 
victims  should  not  be  able  to  recover 
restitution  in  cases  where  the  defendant’s 


The  Ninth  Circuit  Court  of  Appeals 
has  held  that  Oregon’s  aggravated 
murder  statute  creates  a protected  liberty 
interest  in  parole  eligibility. 

In  1982,  Oregon  state  prisoner  Doug- 
las Miller  was  convicted  of  aggravated 
murder  and  sentenced  to  life  imprison- 
ment with  a 30-year  minimum  under  ORS 
163.105(1). 

Prisoners  convicted  of  aggravated 
murder  are  not  eligible  for  parole  while 
serving  the  judicially-imposed  manda- 
tory minimum  sentence.  After  20  years, 
however,  such  prisoners  are  entitled  to 
a “rehabilitation  hearing”  - referred 
to  by  the  Oregon  Board  of  Parole  and 
Post-Prison  Supervision  (Board)  as  a 
“Murder  Review  Hearing”  - to  determine 
whether  they  are  likely  to  be  rehabilitated 
within  a reasonable  period  of  time.  “If 
the  individual  can  make  that  showing, 
his  sentence  is  converted  to  life  imprison- 
ment with  the  possibility  of  parole  and  he 
immediately  becomes  parole-eligible,”  the 
Ninth  Circuit  noted. 

“To  be  clear,”  the  provisions  of  ORS 
163. 105(3)-(4)(  198 1)  “speak  only  to  early 
eligibility  for  a parole  hearing  for  persons 
convicted  of  aggravated  murder;  they 
promise  nothing  as  far  as  being  paroled 
after  the  hearing,”  the  Court  of  Appeals 
wrote. 

In  2004,  the  Board  held  a rehabilita- 
tion hearing  for  Miller.  “At  the  hearing, 
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actions  were  not  a proximate  cause  of 
their  injuries.  In  that  case,  a victim  us- 
ing the  pseudonym  “Amy”  had  sought 
restitution  in  over  250  child  porn  cases 
involving  defendants  who  had  viewed  her 
image.  See:  United  States  v.  Aumais,  2nd 
Cir.  Court  of  Appeals,  Case  No.  10-3160- 
cr.  The  Ninth  Circuit  reached  a similar 
conclusion  in  United  States  v.  Kennedy, 
643  F.3d  1251  (9th  Cir.  2011). 

Advocates  for  victims  of  child  por- 
nography, including  the  National  Center 
for  Missing  and  Exploited  Children,  argue 
that  such  serious  crimes  warrant  harsh 
penalties. 

Sources:  www.denverpost.com,  http:llabc- 
news.go.com,  USA  Today 


the  Board  engaged  Miller  in  an  extended 
discussion  of  the  circumstances  of  his 
crime,”  then  “without  elaboration”  denied 
relief  under  ORS  163. 105(4)(198 1 ). 

Miller’s  state  court  appeals  of  the 
Board’s  decision  were  rejected  without 
comment.  He  then  filed  a federal  habeas 
corpus  petition  under  28  U.S.C.  § 2254. 
The  district  court  rejected  his  claim  that 
the  Board’s  decision  deprived  him  of  due 
process  of  law  because  it  was  not  support- 
ed by  “some  evidence”  in  the  record. 

On  appeal,  the  Ninth  Circuit  first 
addressed  “whether  Miller  has  a liberty 
interest  in  becoming  parole-eligible  early, 
that  is,  before  the  expiration  of  the  mini- 
mum term  of  his  sentence.”  That  issue 
turned  upon  the  mandatory  language  of 
ORS  163.105. 

The  appellate  court  rejected  the 
Board’s  argument  that  ORS  163.105 
does  not  create  a protected  liberty  in- 
terest because  Oregon  prisoners  bear 
the  burden  of  proving  the  likelihood  of 
rehabilitation.  The  Court  of  Appeals 
found  nothing  in  Greenholtz  v.  Inmates 
of  Nebraska  Penal  & Corr.  Complex, 
442  U.S.  1 (1979),  Board  of  Pardons  v. 
Allen,  482  U.S.  369  (1987)  or  McQuillion 
v.  Duncan,  306  F.3d  895  (9th  Cir.  2002) 
which  requires  “that  the  evidentiary  bur- 
den must  be  on  the  state  to  show  that  a 
prisoner  is  not  entitled  to  parole  - rather 
than  on  the  prisoner  to  show  that  he  or 
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Oregon  Aggravated  Murder  Statute 
Creates  Liberty  Interest 

by  Mark  Wilson 


she  is  - in  order  for  a liberty  interest  in 
parole  to  arise.” 

Rather,  the  Court  concluded,  “the 
language  of  Oregon’s  murder  review 
statute  ‘creates  a presumption’  in  favor  of 
early  eligibility  for  a parole  hearing  ‘when 
or  unless  certain  designated  findings  are 
made,  and  thereby  gives  rise  to  a constitu- 
tional liberty  interest,”’  citing  McOuillion, 
306  F.3d  at  901. 

The  Ninth  Circuit’s  January  18, 201 1 
decision  was  issued  just  26  days  after 
unanimous  en  banc  Oregon  Supreme 
Court  rulings  in  Janowskil Fleming  v. 
Board  of  Parole , 349  Or.  432,245  P.3d  1270 
(Or.  2010)  and  Severyl Wilson  v.  Board 
of  Parole,  349  Or.  461,  245  P.3d  119  (Or. 
2010).  Although  the  ruling  in  Miller’s  ap- 
peal does  not  make  any  reference  to  those 
state  Supreme  Court  opinions,  they  clearly 
establish  that  the  Ninth  Circuit’s  liberty 
interest  holding  was  correct. 

The  appellate  court  then  turned 
to  the  merits  of  Miller’s  due  process 
argument.  Applying  its  recent  rulings 
in  Hayward  v.  Marshall,  603  F.3d  546 
(9th  Cir.  2010)  and  Pearson  v.  Muntz, 
625  F.3d  539  (9th  Cir.  2010),  the  Ninth 
Circuit  found  that  under  Oregon  law, 
due  process  requires  that  “substantial 


evidence”  - rather  than  “some  evidence” 
- must  support  the  Board’s  orders.  How- 
ever, that  aspect  of  the  appellate  ruling 
was  reconsidered  following  the  U.S. 
Supreme  Court’s  decision  in  Swarthout 
v.  Cooke,  131  S.Ct.  1845  (2011)  [PLN, 
March  2011,  p.40]. 

Conducting  a “substantial  evidence” 
review  of  the  Board’s  order,  the  Court 
of  Appeals  affirmed  the  adverse  Board 
decision.  “The  record  demonstrates  that 
the  Board  was  swayed  by  two  factors,”  the 
Ninth  Circuit  stated.  One  of  those  factors 
was  that  “Miller’s  offense  was  particularly 
callous  and  depraved.”  Given  “the  callous 
nature  of  Miller’s  crime,”  the  appellate 
court  ultimately  held  that  “a  reasonable 
parole  board  could  have  concluded  that 
he  failed  to  demonstrate  - by  a prepon- 
derance of  the  evidence  - that  he  was 
a suitable  candidate  for  an  early  parole 
hearing.” 

The  overlooked  recent  Oregon  Su- 
preme Court  ruling  in  Severyl  Wilson, 
however,  reveals  a critical  flaw  in  the 
Ninth  Circuit’s  reasoning.  “The  sole  issue” 
at  the  hearing  “shall  be  whether  or  not 
the  prisoner  is  likely  to  be  rehabilitated 
within  a reasonable  period  of  time,”  the 
state  Supreme  Court  wrote  in  Severyl 
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Wilson,  citing  ORS  163.105(2).  “That 
determination  pertains  only  to  personal 
characteristics  of  the  prisoner....  It  does 
not  focus  ...  on  the  offenses  that  the 
prisoner  committed.”  As  such,  both  the 
Board  and  the  Ninth  Circuit  erroneously 
based  their  decisions  on  the  “callous  and 
depraved”  nature  of  the  offense  Miller 
committed  22  years  earlier.  The  appellate 
court’s  ruling  was  further  undermined  by 
its  previous  holdings  in  Biggs  v.  Terhune, 
334  F.3d  910  (9th  Cir.  2003)  [PLN,  June 
2004,  p.32]  and  its  progeny,  which  held 
that  reliance  upon  the  immutable  factor 
of  the  commitment  offense  may  violate 
due  process. 

Following  Swarthout  v.  Cooke,  the 
Ninth  Circuit  issued  a superseding  opin- 
ion on  April  25,  2011  that  eliminated  its 
“substantial  evidence”  analysis.  The  ap- 
pellate court  found,  instead,  that  Miller 
had  received  all  of  the  due  process  protec- 
tions he  was  entitled  to  under  Greenholtz. 
Once  again,  the  Ninth  Circuit  ignored 
state  court  decisions  that  provided  for 
greater  protections  than  Greenholtz  in  the 
Oregon  parole  context,  including  Stogsdill 
v.  Board  of  Parole,  342  Or.  332, 1 54  R 3d  91 
(Or.  2007).  See:  Miller  v.  Board  of  Parole, 
642  F.3d  711  (9th  Cir.  2011).  PI 
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Montana  Jail  Agrees  to  Provide  Addiction 
Treatment  for  Pregnant  Prisoners 


The  American  Civil  Liberties  Union 
of  Montana  (ACLU)  has  reached 
a settlement  with  the  Lake  County  De- 
tention Center  (LCDC)  which  requires 
LCDC  to  ensure  that  pregnant  prisoners 
at  risk  of  opiate  withdrawal  receive  proper 
medical  treatment. 

The  ACLU  filed  a federal  civil  rights 
lawsuit  in  November  2009  on  behalf  of 
Bethany  Cajune,  who  was  incarcerated  at 
LCDC  for  nine  days  while  four  months 
pregnant  and  was  denied  medication  es- 
sential for  preventing  the  serious  medical 
risks  associated  with  opiate  withdrawal, 
including  miscarriage. 

Cajune  reported  to  LCDC  to  com- 
plete a 24-day  jail  sentence  for  a traffic 
violation.  That  sentence  was  interrupted 
after  five  days  because  Cajune  went  into 
early  labor.  Before  turning  herself  in 
to  serve  the  remainder  of  her  sentence, 
Cajune  consulted  her  Medically  Assisted 
Treatment  (MAT)  counselor. 

In  2008,  Cajune  had  been  diagnosed 
for  an  opioid  addiction  that  required 
medical  and  psychosocial  treatment.  As 
part  of  her  MAT  program,  Cajune  began 
receiving  Suboxone  for  her  addiction, 
which  is  similar  to  methadone  but  is  ap- 
proved for  office-based  treatment. 

While  in  the  program,  Cajune,  24, 
started  to  get  control  of  her  life.  She  began 
to  take  GED  classes  and  stayed  off  drugs. 
Her  treating  physician.  Dr.  Kenneth 
Cairns,  recommended  that  she  continue 
Suboxone  upon  learning  she  was  pregnant 
in  late  2008  or  early  2009.  When  Cajune 
arrived  at  LCDC  on  March  18,  2009,  she 
informed  the  guards  that  she  was  pregnant 
and  needed  her  prescribed  Suboxone  and 
Promethazine  (for  pregnancy-related 
nausea),  which  she  had  with  her. 

The  next  day  she  was  given  the  Pro- 
methazine but  denied  the  Suboxone.  She 
continued  to  request  Suboxone  and  began 
to  suffer  withdrawal  effects  without  it.  Dr. 
Cairns  made  several  calls  to  Sheriff  Leon- 
ard C.  “Lucky”  Larson  and  Dr.  Stephen 
Irwin,  LCDC’s  medical  director,  trying  to 
ensure  that  Cajune  received  her  prescribed 
medications. 

Dr.  Cairns  informed  Larson  and 
Irwin  that  abrupt  withdrawal  from  Su- 
boxone is  contraindicated  for  pregnant 
women,  as  it  may  cause  the  fetus  to  go 
into  withdrawal  and  suffer  from  a lack  of 
oxygen.  There  is  also  an  increased  risk  of 


preterm  labor,  low  birth  weight  and  fetal 
death.  Additionally,  withdrawal  is  dan- 
gerous for  the  mother  because  it  causes 
decreased  blood  flow  through  the  placenta 
and  typically  results  in  diarrhea,  vomiting 
and  dehydration. 

Despite  being  provided  guidelines  and 
policies  from  the  federal  Substance  Abuse 
and  Mental  Health  Services  Administra- 
tion and  the  National  Commission  on 
Correctional  Health  Care  Standards  for 
Health  Services  in  Jails,  Dr.  Irwin  refused 
to  allow  Cajune  to  receive  her  prescribed 
Suboxone. 

On  March  26, 2009,  Cajune  was  taken 
to  a hospital  for  an  ultrasound  that  re- 
vealed her  amniotic  fluid  index  measured 
at  the  lower  limits  of  the  normal  range. 
Dr.  Cairns  found  that  she  was  visibly 
sick,  underweight  and  suffering  from 
withdrawal. 

A public  defender  filed  a motion 
seeking  an  order  for  Cajune  to  receive  her 
prescribed  medication,  which  resulted  in  a 
state  court  ordering  her  release  on  March 
27.  She  had  lost  ten  pounds  during  her 


A $3, 000  campaign  contribution  from 
private  prison  firm  GEO  Group  has 
put  a spotlight  on  a county  councilman  in 
Pennsylvania.  The  contribution  was  made 
only  days  after  Ron  Angle,  president  of 
the  Northampton  County  Council,  urged 
his  colleagues  to  explore  a proposal  from 
GEO  in  October  2010. 

GEO  Group  proposed  that  N orthamp- 
ton  County  seek  a contract  with  the 
Immigration  and  Customs  Enforcement 
agency  (ICE)  to  house  immigration  de- 
tainees. The  detention  contract  would  be 
farmed  out  to  GEO. 

Angle  and  other  supporters  of  the 
project  touted  it  as  a way  to  bring  jobs  to 
the  area  and  increase  tax  revenue  for  the 
Bangor  Area  School  District  without  add- 
ing new  students.  GEO’s  donation  to  Angle 
came  after  the  County  Council  authorized 
County  Executive  John  Stoffa  to  act  quickly 
in  exploring  the  company’s  proposal. 

“They  didn’t  buy  any  influence,”  An- 
gle said  of  the  contribution  from  GEO’s 
political  action  committee.  “They  bought 
my  disinfluence.”  Angle  said  he  spent 


brief  stay  at  LCDC  and  required  intrave- 
nous fluids  for  treatment  of  dehydration 
after  she  was  released. 

The  April  201 1 settlement  in  Cajune ’s 
subsequent  federal  lawsuit  requires  LCDC 
officials  to  establish  policies  that  require 
opiate-addicted  pregnant  women  to  be 
immediately  referred  to  an  obstetrical 
provider  and  to  receive  recommended 
treatment.  The  parties  agreed  to  pay  their 
own  attorney  fees  and  costs. 

“Women  don’t  give  up  their  right 
to  medical  treatment  or  their  right  to 
have  a healthy  pregnancy  when  they  are 
incarcerated,”  said  ACLU  staff  attorney 
Jennifer  Ann  Giuttari.  “Under  this  policy, 
pregnant  women  incarcerated  at  Lake 
County  Detention  Center  cannot  be  de- 
nied the  obstetrical  care  and  medication 
they  need.  We  are  extremely  hopeful  that 
this  change  in  practice  at  Lake  County 
Detention  Center  means  that  no  other 
pregnant  women  will  be  treated  the  way 
our  client  was  treated.”  See:  Cajune  v.  Lake 
County,  U.S.D.C.  (D.  Mont.),  Case  No. 
9:09-cv-00164-DWM-JCL.  FI 


$650  of  GEO  Group’s  donation  to  poll 
residents  about  their  opinion  on  building 
the  detention  center  on  a 128-acre  site  in 
their  community. 

Local  residents  did  not  see  a GEO- 
run  facility  as  being  a good  neighbor. 
Based  on  that  response,  Angle  urged  the 
County  Council  in  November  2010  to  nix 
any  action  on  the  company’s  proposal. 
Stoffa  rescinded  his  talks  with  ICE,  and 
Essex  County,  New  Jersey  is  reportedly 
in  the  process  of  getting  the  immigration 
detention  contract. 

GEO’s  donation  to  Angle,  part  of  less 
than  $5,000  he  raised  during  that  contribu- 
tion reporting  period,  was  properly  listed  in 
a report  to  the  state.  Angle,  who  is  up  for 
reelection,  said  he  informed  GEO  represen- 
tatives he  would  not  support  the  detention 
center  project  if  residents  did  not  support 
it.  He  was  the  only  councilman  to  receive 
a donation  from  the  company.  FI 

Sources:  www.tradingmarkets.com,  http:  I I 
lehighv alley r amblings,  blogspot.  com,  The 
Morning  Call 


Pennsylvania  Councilman  Takes  Private  Prison 
Company’s  Donation,  then  Opposes  Detention  Center 
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$10,000  Settlement  in  North  Carolina  Prisoner’s  Pepper  Spraying 


The  North  Carolina  Department  of 
Corrections  (NCDOC)  paid  a pris- 
oner $10,000  to  settle  a lawsuit  claiming 
guards  used  excessive  force  by  pepper 
spraying  him. 

Lanesboro  Correctional  Institution 
prisoner  Bill  Rayburn  had  been  asking 
guards  to  move  him  away  from  another 
prisoner  who  had  been  taunting  and 
threatening  him.  On  the  morning  of  Janu- 
ary 13,  2009,  Rayburn  had  a panic  attack 
and  began  pounding  on  his  cell  door. 

When  guards  responded  a second 
time,  they  doused  him  with  pepper  spray. 
They  also  soaked  his  cell  and  bed  with  the 
spray.  Rayburn  said  he  screamed  in  pain 
and  was  taken  by  guards  to  wash  off  in  a 
shower.  Once  finished,  he  was  ordered  to 
return  to  his  cell. 

Rayburn  refused  to  comply,  saying  he 
would  not  be  able  to  deal  with  the  noxious 
fumes  from  the  pepper  spray  that  still 
permeated  his  cell.  As  he  sat  naked  on  the 
shower  floor,  a female  guard  “sprayed  him 
all  over  his  body,  including  his  genitals,” 
according  to  the  complaint  in  his  lawsuit. 
Upon  emptying  her  can  of  pepper  spray, 
the  guard  obtained  another  can  and  con- 
tinued spraying  him  while  laughing. 

Rayburn  was  then  left  on  the  shower 
floor;  he  was  unable  to  turn  on  the  water 
to  clean  himself.  It  was  not  until  the  next 
shift  of  guards  arrived  that  he  was  able 
to  wash  the  chemicals  off.  State  officials 
denied  liability  when  agreeing  to  settle 
the  case  for  $10,000  in  June  2010.  Ray- 
burn was  represented  by  North  Carolina 
Prisoner  Legal  Services.  See:  Rayburn 
v.  Wall,  U.S.D.C.  (W.D.  NC),  Case  No. 
3 : 1 0-cv-00084-R  JC-DSC. 

An  investigation  by  the  NCDOC  found 
that  the  guards  involved  in  the  incident 
had  violated  the  department’s  use-of-force 
policy,  which  allows  staff  to  use  pepper 
spray  only  when  needed  to  deter  “violent, 
threatening,  or  aggressive”  prisoners  or  to 
defend  against  an  assault.  When  pepper 
spray  is  used,  prisoners  are  to  be  given  “an 
immediate  opportunity”  to  wash  off  the 
chemicals.  The  prison’s  administrator  was 
replaced  and  five  guards  were  disciplined 
following  the  NCDOC’s  investigation. 

In  April  2011,  Lanesboro  Correc- 
tional Institution  administrator  Richard 
L.  Neeley,  52,  was  charged  by  the  State 
Bureau  of  Investigation  with  obstructing 
justice,  a felony,  for  allegedly  ordering  the 
destruction  of  a 2009  surveillance  video 
that  showed  guards  fighting  with  prisoners. 


According  to  Stephanie  Miller,  a former 
sergeant  at  Lanesboro,  Neeley  ordered  her 
to  destroy  the  video  footage  because  he 
thought  it  showed  excessive  force. 

“I  was  instructed  not  to  put  the  video  in 
the  felony  file  and  to  destroy  it,”  she  stated, 
adding  that  it  “was  basically  a cover-up  of 


In  January  2011,  the  U.S.  Department 
of  Justice’s  Bureau  of  Justice  Statistics 
(BJS)  released  a report  titled  “Sexual 
Victimization  Reported  by  Adult  Correc- 
tional Authorities,  2007-2008.”  The  report 
is  based  on  the  annual  Survey  of  Sexual 
Violence  mandated  by  the  Prison  Rape 
Elimination  Act,  42  U.S.C.  § 15601. 

Survey  forms  were  mailed  to  admin- 
istrators for  all  federal,  state,  military  and 
ICE  facilities,  plus  a representative  sample 
of  local  jails  and  privately-operated  jails 
and  prisons.  The  collected  data  covered 
2.12  million  prisoners  in  2007  and  2.18 
million  in  2008. 

The  BJS  survey  dealt  with  a variety 
of  sexual  victimizations,  which  are  de- 
fined as  sexual  contacts  without  consent 
or  with  a person  who  cannot  consent. 
Sexual  victimization  perpetrated  by  a 
prisoner  (PSV)  includes  nonconsensual 
sexual  acts  involving  contact  between  the 
sexual  organ  or  mouth  of  the  perpetra- 
tor and  the  sexual  organ,  mouth  or  anus 
of  the  victim,  or  penetration  of  the  anal 
or  genital  opening  of  the  victim  by  a 
finger,  hand  or  another  object.  Abusive 
sexual  contact  is  considered  less  serious 
and  includes  intentional  touching  of  the 
genitalia,  anus,  groin,  breast,  inner  thigh 
or  buttocks,  even  through  clothing,  and 
incidents  of  sexual  exploitation. 

Staff  sexual  misconduct  (SSM) 
includes  any  sexual  behavior,  includ- 
ing a romantic  relationship,  involving  a 
prisoner  and  staff  member.  This  includes 
intentional  touching  of  the  genitalia,  anus, 
groin,  breast,  inner  thigh  or  buttocks  with 
the  intent  to  sexually  abuse,  arouse  or 
gratify;  completed,  attempted,  threatened 
or  requested  sexual  acts;  or  indecent  ex- 
posure, invasion  of  privacy  or  voyeurism 
for  sexual  gratification. 

Staff  sexual  harassment  (SSH) 
includes  demeaning  references  to  a pris- 
oner’s sex,  derogatory  comments  about  a 
prisoner’s  body  or  clothing,  or  repeated 


the  assault.”  Miller  said  she  was  harassed  by 
supervisors  at  the  prison  after  she  turned  the 
video  over  to  the  State  Bureau  of  Investiga- 
tion, and  later  resigned.  P 

Sources;  Charlotte  Observer,  The  News  & 
Observer 


profane  or  obscene  language  or  gestures. 

The  BJS  survey  recorded  763  substan- 
tiated incidents  of  sexual  victimization  in 
2008  and  783  in  2007.  Extrapolating  from 
those  figures,  the  estimated  total  number 
of  substantiated  sexual  victimizations 
nationwide  was  931  in  2008  and  1,001  in 
2007.  Substantiated  incidents  of  sexual 
violence  in  prisons  increased  28%  from 
459  in  2005  to  589  in  2008. 

During  that  same  time  period  the 
total  number  of  alleged  sexual  victim- 
izations increased  from  6,241  (2.83  per 
1,000  prisoners)  to  7,444  (3.18  per  1,000 
prisoners).  Most  of  this  was  due  to  a 21% 
increase  in  sexual  victimizations  in  prisons 
rather  than  jails.  Much  of  the  increase 
resulted  from  abusive  sexual  contacts  initi- 
ated by  prisoners,  which  rose  from  61 1 in 
2005  to  1,417  in  2008. 

In  54%  of  substantiated  incidents  of 
sexual  victimization  the  perpetrators  were 
prisoners,  while  in  46%  they  were  staff. 
Female  prisoners  were  disproportionately 
victimized  by  both  prisoners  and  staff. 
Women  constitute  only  7%  of  the  prison 
population  but  accounted  for  21%  of  PSV 
victims.  Likewise,  women  represent  13% 
of  jail  prisoners  but  accounted  for  32%  of 
PSV  victimization  in  jails.  They  were  also 
32%  of  SSM  victims  in  prisons  and  56% 
of  SSM  victims  in  jails. 

Both  victims  (42%)  and  perpetrators 
(31%)  of  nonconsensual  sexual  acts  were 
disproportionately  younger  than  25  com- 
pared to  victims  (33%)  and  perpetrators 
(21%)  of  abusive  sexual  contacts.  Of  PSV 
perpetrators  in  jails,  38%  were  under  25 
years  old  whereas  17%  in  prisons  were 
under  25. 

About  12%  of  substantiated  PSVs 
were  committed  by  more  than  one  per- 
petrator, and  approximately  18%  of 
substantiated  PSVs  resulted  in  an  injury 
to  the  victim.  Around  a third  of  non- 
consensual sexual  acts  occurred  between 
midnight  and  6 a.m.  Over  a third  of 
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abusive  sexual  contacts  occurred  between 
noon  and  6 p.m. 

The  most  common  sanction  for  PSV 
perpetrators  was  solitary  confinement 
(77%  in  prisons,  67%  in  jails).  In  prisons, 
26%  of  the  perpetrators  were  subjected  to 
legal  action,  such  as  arrest  or  referral  for 
prosecution.  A much  higher  percentage, 
51%,  was  referred  for  legal  action  in  jails. 

About  61%  of  SSM  perpetrators  were 
male  and  21%  of  SSH  perpetrators  were 
female.  Over  half  of  the  victims  of  SSH 
(58%)  reported  the  incidents  to  admin- 
istrators, but  only  21%  of  SSM  victims 
reported  such  incidents. 

The  most  common  location  for  SSM 
was  a program  area  such  as  the  kitchen, 
storage  area,  commissary,  laundry,  cafete- 
ria, hallway  or  workshop  (38%),  followed 
by  the  victim’s  living  area  (17%). 

The  BJS  had  previously  released  an- 
other report  with  statistical  data  related 
to  sexual  victimization  in  prisons  and 
jails  reported  by  prisoners  from  2008  to 
2009,  which  found  that  4.4%  of  state  and 
federal  prisoners  and  3.1%  of  jail  prison- 
ers reported  at  least  one  incident  of  sexual 
victimization  by  other  prisoners  or  staff 
within  the  preceding  12  months.  [See: 
PLN,  June  2011,  p.40]. 

The  unfortunate  conclusion  one  must 
draw  from  the  BJS  reports  is  that  sexual 
victimization  of  prisoners  - especially  fe- 
male prisoners  - is  still  widespread  in  U.S. 
correctional  facilities.  Although  the  intent 
of  PREA  was  noble,  there  continues  to  be 
a culture  of  permissiveness  within  both 
jails  and  prisons  when  it  comes  to  sexual 
victimization.  Some  people  consider  such 
misconduct  to  be  part  and  parcel  of  the 


prison  experience  and,  perhaps,  even  a 
necessary  evil  to  deter  crime. 

Further,  some  guards  still  apparently 
view  prisoners  as  their  personal  chattel 
with  little  purpose  other  than  to  satisfy 
their  every  whim  - including  their  sexual 
desires.  Until  these  cultural  attitudes 


change,  sexual  victimization  of  prisoners 
will  persist.  P 

Source:  “Sexual  Victimization  Reported  by 
Adult  Correctional  Authorities,  2007-2008,” 
Bureau  of  Justice  Statistics  ( NCJ2311 72 ), 
available  online  at  www.bjs.ojp.usdoj.gov 


Los  Angeles  County  Pays  $400,000  to  Settle 
Juvenile  Jail  Prisoner  Wrongful  Death  Suit 


The  Los  Angeles  County  Board  of  Com- 
missioners has  approved  a $400,000 
settlement  to  resolve  negligence,  civil  rights 
and  other  claims  related  to  the  wrongful 
death  of  a juvenile  offender  held  at  the  Los 
Padrinos  Juvenile  Hall.  Tremayne  Cole,  14, 
passed  away  less  than  a month  after  being 
arrested  for  violating  conditions  of  his 
community  detention  program. 

Cole  began  having  headaches  and 
toothaches  four  days  following  his  arrest, 
and  experienced  high  temperatures.  He 
was  given  minor  medications  but  was  not 
seen  by  a doctor. 

Apparently  Cole  had  been  placed  on 
“bed  rest”  status,  which  nursing  staff  and 
guards  at  Los  Padrinos  interpreted  as 
meaning  that  he  could  not  leave  his  unit 
to  see  a doctor.  Cole’s  condition  deterio- 
rated until  he  was  finally  transferred  to  a 
hospital.  He  went  into  a coma  and  died 
eight  days  later  from  bacterial  meningitis, 
on  March  4,  2008.  He  was  3’11”  tall  and 
weighed  only  79  pounds. 

Cole’s  family  sued.  A risk  assessment 
by  the  county  revealed  several  lapses  in  the 
medical  care  that  Cole  received,  or  the  lack 
thereof.  Patient  interactions,  for  example, 


were  not  always  recorded;  additionally, 
staff  had  misinterpreted  “bed  rest”  to  pre- 
clude visits  with  health  care  providers. 

As  a result  the  county  agreed  to  a 
$400,000  settlement,  which  was  finalized  in 
August  2010.  Cole’s  parents  were  represented 
by  Los  Angeles  attorney  Randy  McM array 
with  The  Cochran  Firm.  See:  Cole  v.  County 
of  Los  Angeles,  Los  Angeles  Superior  Court 
(CA),  Case  No.  VC  052  024.  P 

Additional  source:  LA  Weekly 
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90%  Remittitur  of  $750,000  Strip  Search  Verdict  Vacated; 
Plaintiffs  Accept  $440,385.08  on  Remand 


On  June  30,  2010,  the  Eighth  Circuit 
Court  of  Appeals  held  that  a district 
court  had  abused  its  discretion  in  reducing 
a $750,000  jury  award  to  $75,000  in  a case 
raising  illegal  strip  search  claims  involving 
two  retired  school  teachers  who  were  ar- 
rested while  protesting  President  George 
W.  Bush  and  the  Iraq  war. 

On  September  3,  2004,  the  Republi- 
can National  Committee  held  a campaign 
rally  at  Noel  Ridge  Park  in  Cedar  Rapids, 
Iowa  to  support  candidates  for  federal 
and  state  office.  Retired  school  teacher 
Alice  McCabe  and  now-retired  teacher 
Christine  Nelson  attended  a peaceful 
protest  sponsored  by  the  Linn  County 
Democratic  Party. 

McCabe  carried  an  8 'A”  x 11”  piece 
of  paper  affixed  to  a small  yard  sign  that 
stated  “Bad  War  No  More,”  with  a “W” 
with  a slash  through  it.  Nelson  did  not 
have  a sign  but  wore  a small  “Kerry  Ed- 
wards” button. 

Secret  Service  Agent  Michael  Parker 
ordered  McCabe  to  move  off  the  sidewalk. 
She  and  Nelson  complied,  moving  to  a 
strip  of  grass  between  the  sidewalk  and 
street.  Several  other  people,  including  a 
man  with  a bucket  who  was  collecting 
donations  for  Republicans,  were  in  the 
same  area. 

Several  minutes  later,  however,  Parker 
ordered  McCabe  to  move  again.  McCabe 
felt  she  was  being  singled  out  and  asked 
Parker  if  he  was  going  to  tell  everyone 
else  to  move  as  well.  Parker  radioed  for 
assistance  and  Agent  Bruce  Macaulay 
responded.  Macaulay  ordered  McCabe 
and  Nelson  to  move.  When  they  ques- 
tioned him,  Macauley  arrested  them  for 
trespassing.  Iowa  State  Troopers  Rich 
Busch  and  Troy  Bailey  as  well  as  Sergeant 
Jim  Loveland  responded  and  participated 
in  the  arrest. 

McCabe  and  Nelson  were  arrested 
on  a simple  misdemeanor  trespass  charge. 
However,  there  was  no  lawful  basis  for  the 
charge  because  rally  organizers  did  not 
obtain  formal  approval  to  hold  the  rally 
or  to  close  the  streets  and  sidewalks  for 
exclusive  use  of  the  event.  Even  so,  the 
women  were  booked  into  the  Linn  County 
Jail  and  subjected  to  a “full  strip  search” 
in  violation  of  jail  policy. 

Both  women  were  required  to  strip 


by  Mark  Wilson 

naked  and  submit  to  a visual  body  cavity 
search,  which  required  them  to  “bend  over 
and  spread  their  buttocks  and  allow  an  of- 
ficer to  inspect  their  rectal  area.  The  visual 
body  cavity  search  also  included  an  inspec- 
tion of  the  women’s  vaginas.  While  Nelson 
was  searched,  the  top  half  of  a Dutch  door 
to  the  room  in  which  the  search  took  place 
was  open  and  male  jailers  passed  by  the 
open  door  during  the  search.” 

The  trespass  charges  were  dismissed 
three  months  after  the  rally.  Nelson  and 
McCabe  then  filed  suit  in  federal  court, 
alleging  that  numerous  state  and  federal 
officials  had  violated  their  constitutional 
rights  by  subjecting  them  to  the  unlawful 
arrest  and  strip  searches.  They  also  alleged 
a nationwide  conspiracy  on  the  part  of 
the  Bush  administration  to  target  and 
suppress  protesters  for  exercising  their 
First  Amendment  right  to  oppose  Bush’s 
policy  on  the  Iraq  war. 

Most  of  the  claims  in  the  suit  were 
dismissed.  The  Iowa  State  Troopers 
who  participated  in  the  arrest  reached  a 
settlement  prior  to  trial  and  testified  as 
witnesses  instead  of  defendants.  Deputy 
Michelle  Mais,  who  performed  the  strip 
and  visual  body  cavity  searches  at  the 
jail,  conceded  liability  and  only  contested 
damages.  Her  conduct  violated  both  jail 
policy  and  Iowa  law,  which  prohibits  strip 
searches  for  simple  misdemeanor  arrests 
absent  probable  cause. 

The  only  claims  that  proceeded  to  tri- 
al were  against  Macaulay  for  the  unlawful 
arrests  and  against  Mais  for  the  damages 
portion  of  the  Fourth  Amendment  claims 
arising  from  the  strip  and  visual  body  cav- 
ity searches  at  the  jail.  The  jury  found  in 
favor  of  Macaulay,  but  awarded  $250,000 
to  McCabe  and  $500,000  to  Nelson  on  the 
search  claims. 

The  district  court  granted  Mais’ 
motion  for  a new  trial,  finding  that  the 
damage  award  was  excessive  and  shocked 
the  court’s  conscience.  The  court  gave  the 
plaintiffs  the  option  of  accepting  a 90% 
remittitur  in  the  amount  of  $25,000  for 
McCabe  and  $50,000  for  Nelson  in  lieu 
of  a new  trial,  which  they  rejected.  Mais 
then  made  an  offer  of  judgment  under 
Fed.R.Civ.R  68  in  the  same  amounts. 
Both  plaintiffs  rejected  the  offer  and  pro- 
ceeded to  a second  damages  trial,  where 


the  jury  awarded  $10,002  to  McCabe 
and  $45,802  to  Nelson.  [See:  PLN,  July 
2009,  p. 3 1 ] . 

On  appeal,  the  Eighth  Circuit  held  the 
district  court  did  not  abuse  its  discretion 
in  concluding  that  the  original  $750,000 
jury  award  was  excessive.  The  appellate 
court  found  error,  however,  with  the  90% 
remittitur.  The  Court  of  Appeals  ex- 
plained, “once  a district  court  decides  to 
employ  a damage  comparison  approach,” 
as  in  this  case,  “and  thereafter  identifies  a 
range  of  reasonable  jury  awards  in  simi- 
lar cases,  it  is  not  at  liberty  to  remit  an 
award  to  the  low  end  of  the  range,  or  even 
somewhere  in  the  middle  of  the  range.  A 
district  court’s  only  choice  is  to  remit  to 
the  maximum  amount  identified  as  within 
the  reasonable  range.” 

The  Eighth  Circuit  found  that  “the 
district  court  appears  to  have  identified 
the  low  end  of  the  range  as  being  the 
nominal  damages  approved  in  Hunter  v. 
Anger,  672  F.2d  668,  672  (8,h  Cir.  1972), 
and  the  high  end  of  the  range  as  being  the 
$75,000  awarded  to  one  plaintiff  in  Joan 
W.  v.  City  of  Chicago,  111  F.2d  1020, 1025 
(7th  Cir.  1985).” 

The  appellate  court  noted  that  Joan 
W.,  which  involved  a single  female  plaintiff 
who  was  subjected  to  a strip  and  body  cav- 
ity search  in  1978,  “was  the  key  case  under 
the  maximum  recovery  rule  and  therefore 
should  have  been  used  as  the  benchmark 
for  determining  the  proper  amount  of 
remittitur.”  Yet  the  remittitur  amount  the 
district  court  selected  - $25,000  for  Mc- 
Cabe and  $50,000  for  Nelson  - was  below 
the  $75,000  identified  as  reasonable  for  a 
single  plaintiff  in  Joan  W„  the  Eighth  Cir- 
cuit found.  As  such,  “the  amounts  selected 
by  the  district  court  are  inconsistent  with 
the  maximum  recovery  rule,  and  reflect  a 
clear  abuse  of  discretion.” 

The  Court  of  Appeals  also  found  the 
district  court  had  abused  its  discretion  by 
failing  to  calculate  how  much  a $75,000 
award  in  1978  dollars  was  worth  for  an 
incident  that  occurred  in  2004  after  adjust- 
ing for  inflation.  The  case  was  therefore 
remanded  to  calculate  an  appropriate 
remittitur  for  both  plaintiffs. 

Finally,  the  appellate  court  refused  to 
attribute  40%  of  the  plaintiffs’  attorney’s 
fees  to  their  successful  strip  search  claims. 
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The  Eighth  Circuit  found  no  abuse  of 
discretion  in  the  district  court’s  decision 
to  attribute  only  15%  of  the  attorney’s 
fees  to  the  strip  search  claims.  However,  as 
the  district  court’s  remittitur  was  held  to 
be  inadequate,  McCabe  and  Nelson  were 
also  “entitled  to  recover  all  reasonable  fees 
incurred  in  the  second  trial.”  See:  McCabe 


v.  Parker , 608  F.3d  1068  (8th  Cir.  2010). 

Following  remand,  on  October  5, 
2010  the  district  court  ordered  a new 
remittitur  for  McCabe  and  Nelson  in  the 
amount  of  $75,000  each.  Adjusted  for 
inflation  since  the  1978  ruling  in  Joan  W, 
which  served  as  the  benchmark  for  the 
remittitur,  the  court  offered  $217,292.94 


to  each  plaintiff.  Nelson  was  awarded  an 
additional  $5,799.20  for  medical  expenses. 
The  plaintiffs  accepted  the  new  remit- 
titur and  filed  a stipulation  dismissing 
the  case.  See:  McCabe  v.  United  States 
Secret  Service,  U.S.D.C.  (N.D.  Iowa), 
Case  No.  l:05-cv-00073-LRR  (2010  WL 
3938383).  PI 


Postcard-Only  Mail  Policy  Enjoined  at  Colorado  Jail 


On  December  20,  2010,  Chief  U.S. 

District  Court  Judge  Wiley  Y.  Daniel 
issued  a preliminary  injunction  against  a 
postcard-only  mail  policy  instituted  at  the 
El  Paso  County  Jail  in  Colorado  Springs, 
Colorado. 

The  injunction  resulted  from  a class- 
action  lawsuit  filed  by  a group  of  El  Paso 
County  prisoners  who  alleged  that  the  jail’s 
policy  of  restricting  outgoing  correspon- 
dence to  4”  x 6”  postcards  violated  their  rights 
under  the  First  and  Fourteenth  Amendments 
and  Colorado’s  Constitution. 

The  El  Paso  County  Jail’s  postcard- 
only  policy  is  part  of  an  increasing  trend 
by  jails  across  the  country  to  limit  prisoner 
correspondence.  [See:  PLN,  Nov.  2010, 
p.22].  Jail  officials  claim  that  restricting 
prisoners  to  postcards  cuts  down  on 
contraband  and  reduces  staff  time  in 
processing  incoming  mail. 

The  infamous  Sheriff  Joe  Arpaio  of 
Maricopa  County,  Arizona  implemented 
the  first  postcard-only  policy,  which  with- 
stood a legal  challenge  in  a prisoner’s  pro 
se  lawsuit  on  Sept.  29, 2009.  The  court  held 
in  that  case  that  jail  officials  had  “shown 
that  the  mail  policy  is  reasonably  related 
to  legitimate  penological  objectives.”  See: 
Coveil  u Arpaio,  U.S.D.C.  (D.  Ariz.),  Case 
No.  2:07-cv-02453-PHX-DGC.  This  is  a 
dubious  ruling  since  it  is  unlikely  that  a pro 
se  prisoner  litigant  can  muster  the  resourc- 
es to  conduct  discovery  which  is  generally 


needed  to  win  these  censorship  cases. 
The  El  Paso  County  Jail’s  mail  policy 
limits  prisoners  to  “less  writing  space  than 
is  available  in  a two  or  three-page,  double- 
sided letter,”  according  to  a stipulation 
entered  into  by  the  parties. 

The  postcard-only  policy  also  bars 
prisoners  from  enclosing  drawings,  news- 
paper or  magazine  clippings,  religious 
literature  or  writings  they  may  want  to 
share  with  their  correspondents. 

Additionally,  because  prisoners  are 
prohibited  from  using  envelopes,  the  parties 
stipulated  that  prisoners  cannot  “write  a 
letter-to-the-editor,  seek  spiritual  guidance 
from  clergy,  provide  information  to  investi- 
gative reporters,  or  submit  their  own  writing 
to  such  periodicals  as  the  Colorado  Springs 
Independent  or  Prison  Legal  News.” 

El  Paso  County  decided  to  stipulate 
to  the  injunction  days  before  a hearing  was 
scheduled  on  the  plaintiffs’  motion  for  a 
preliminary  injunction. 

The  injunction  bars  El  Paso  County 
from  enforcing  its  “postcard-only  policy, 
or  any  other  policy  that  limits  prisoners’ 
outgoing  mail  to  postcards.”  Further,  the 
injunction  requires  the  jail  to  immediately 
“re-supply  [its]  inventory  of  paper  and 
envelopes  for  use  by  prisoners  for  outgo- 
ing correspondence.” 

The  parties  subsequently  agreed  to 
a settlement  in  which  the  district  court 
would  issue  a permanent  injunction 


against  the  postcard-only  policy  at  the 
jail,  and  the  plaintiffs’  attorneys,  from 
the  ACLU  of  Colorado  and  the  ACLU 
National  Prison  Project,  would  receive 
$60,000  in  fees  and  costs.  The  settlement 
was  approved  on  June  7,  2011.  See:  Mar- 
tinez v.  Maketa,  U.S.D.C.  (D.  Col.),  Case 
No.  1 : 1 0-cv-02242- WYD-KLM . 

The  injunction  and  settlement  in  the  suit 
against  the  El  Paso  County  Jail’s  postcard- 
only  policy  is  a first.  Lawsuits  challenging 
similar  policies  in  other  jurisdictions  remain 
pending.  PLN  recently  filed  suit  against  a 
jail  in  Livingston  County,  Michigan  over 
a postcard-only  policy  that  resulted  in  the 
censorship  of  PLN s monthly  publication, 
correspondence  and  book  orders.  [See: 
PLN,  Sept.  2011,  p.  1 9] . FJ 
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Former  Florida  Prison  Guard  Sues  for 
Reinstatement  Under  Whistleblower  Act 


The  Florida  Department  of  Correc- 
tions (FDOC)  has  been  sued  for 
retaliation  under  the  state’s  whistleblower 
act  by  a former  guard.  The  suit,  hied  by 
lawyers  for  John  Pisciotta,  seeks  back  pay, 
reinstatement  of  his  job,  damages  and 
attorney  fees. 

Pisciotta’s  employment  problems 
began  on  May  21,  2008.  Fie  was  one  of 
eight  guards  involved  in  the  cell  extraction 
of  prisoner  Kelly  Bradley  at  the  Charlotte 
Correctional  Institution  (CCI);  when  the 
incident  was  over,  one  of  Bradley’s  eyes 
was  hanging  from  its  socket. 

Pisciotta  was  the  only  prison  employ- 
ee to  report  that  another  guard,  William 
Hamilton  Wilson,  had  gouged  Bradley’s 
eye  out.  Only  one  other  guard  even  noted 
in  his  report  that  Bradley  was  injured;  the 
others  testified  at  Wilson’s  2009  federal 
criminal  trial  that  they  didn’t  see  how  the 
injury  occurred. 

“It  took  a lot  of  courage  to  come 
forward  in  that  environment,”  said  one  of 
Pisciotta’s  attorneys,  Jason  Gunter.  “The 
corruption  is  pretty  shocking.  It’s  scary 
that  this  can  happen.” 

Only  hours  after  Wilson  was  sen- 
tenced to  six  years  in  federal  prison  and 
three  years  supervised  release,  Pisciotta 
was  fired  by  the  FDOC.  His  lawsuit  details 
several  events  that  led  up  to  his  termina- 
tion on  January  11,  2010. 

Following  the  incident  involving 
Bradley,  Pisciotta  told  the  other  guards 
and  the  prison  inspector  that  he  would 
not  be  involved  in  a cover-up.  Shortly 
after  Wilson’s  arrest  in  June  2008,  fellow 
guards  called  Pisciotta  a coward  and  a 
snitch,  and  someone  spray  painted  the 
word  “coward”  on  his  home.  The  FDOC 
transferred  him  from  CCI  to  the  Fort  My- 
ers Work  Camp. 

Despite  having  two  days  of  preap- 
proved leave  to  care  for  a sick  child, 
Pisciotta  received  a written  reprimand  and 
10-day  suspension  for  failing  to  report  for 
emergency  duty  due  to  Hurricane  Ike  in 
September  2008. 

He  was  also  suspended  following  an 
allegation  in  April  2009  that  he  kneed  pris- 
oner Anthony  Williams  in  the  face  while 
transporting  Williams  to  the  Miami-Dade 
County  Jail.  Those  allegations  were  made 
by  guards  Brandy  Lindsay  and  Rafael 
Montes-Lebron,  but  13  others  who  were 
nearby  said  they  didn’t  observe  anything 


unusual  and  three  medical  exams  failed  to 
find  injuries  on  Williams. 

The  Florida  Commission  on  Human 
Relations  determined  in  June  2010  that  the 
FDOC  had  retaliated  against  Pisciotta. 
However,  the  Florida  Department  of 
Law  Enforcement’s  Criminal  Justice  Stan- 
dards & Training  Commission  - which 
determines  misconduct  issues  affecting 
professional  licenses  for  law  enforcement 
- found  that  there  was  probable  cause 
the  incident  involving  Williams  had  oc- 
curred. 

Pisciotta’s  lawyer  believes  the  FDLE 


U TJrisons  are  often  described  as  ‘hot- 
r beds’  of  terrorism,”  but  they  can 
also  become  important  “net  contributors 
in  the  struggle  against  terrorism”  ac- 
cording to  a July  2010  joint  study  by  the 
London-based  International  Centre  for 
the  Study  of  Radicalisation  and  Political 
Violence  (ICSR)  and  the  National  Con- 
sortium for  the  Study  of  Terrorism  and 
Response  to  Terrorism  (START). 

The  64-page  report  was  the  result 
of  the  first  study  “to  examine  policies  on 
prison  radicalization  and  deradicalisation 
in  15  countries  across  the  globe.”  Research- 
ers “aimed  to  develop  a more  sophisticated 
understanding  of  the  role  prisons  can  play 
in  radicalizing  people  and  reforming  them,” 
according  to  the  report. 

“Prisons  are  ‘places  of  vulnerability,’ 
which  produce  ‘identity  seekers,’  ‘protection 
seekers,’  and  ‘rebels’  in  greater  number  than 
other  environments,”  the  study  found.  “They 
provide  near-perfect  conditions  in  which 
radical,  religiously  framed  ideologies  can  flour- 
ish.” Noting  that  the  extent  of  this  problem 
is  difficult  to  discern,  the  researchers  wrote 
that  “the  potential  for  prison  radicalization  is 
significant”  and  must  be  addressed. 

Among  the  problems  noted  by  the 
researchers  was  a “security  first”  ap- 
proach to  prison  management.  “Many 
prison  services  seem  to  believe  that  the 
imperatives  of  security  and  reform  are 
incompatible,”  the  report  said.  “In  reality, 
though,  reform  does  not  need  to  come  at 
the  expense  of  security.  Prison  services 
should  be  more  ambitious  in  promoting 
positive  influences  inside  prison,  and 


will  reinstate  him  after  a rehearing.  “This 
guy’s  a hero  and  the  evidence  against  him 
is  weak,”  said  attorney  Bill  Amlong.  “It 
shows  how  morally  bankrupt  the  Depart- 
ment of  Corrections  is.” 

Bradley,  who  has  since  been  released 
and  is  seeking  compensation  for  his  eye 
injury,  is  supportive  of  Pisciotta  in  his 
retaliation  case  against  the  FDOC.  See;  Pi- 
sciotta v.  FDOC,  Charlotte  County  Circuit 
Court  (FL),  Case  No.  11000983CA.  H 

Sources;  www.news-press.com,  www.mar- 
coislandflorida.  com 


develop  more  innovative  approaches  in 
facilitating  prisoners’  transition  back  into 
mainstream  society.” 

Moreover,  “over-crowding  and  under- 
staffing amplify  the  conditions  that  lend 
themselves  to  radicalization.”  As  such, 
“the  first  and  most  important  recommen- 
dation is  to  improve  general  conditions, 
avoid  over-crowding,  train  staff,  and  pro- 
vide meaningful  programming  that  allows 
prisoners  to  develop  stable  inmate  identi- 
ties,” the  report  stated.  “Prison  imams 
[Islamic  religious  leaders]  are  important 
in  denying  religious  space  to  extremists, 
but  they  are  not  a panacea.” 

The  report  found  that  “one  size 
does  not  fit  all,”  and  successful  programs 
cannot  simply  be  “copied  and  pasted.” 
Rather,  for  programs  to  be  effective,  “their 
scope,  structure  and  instruments  must 
reflect  local  contexts  and  conditions.” 

“In  bringing  together  the  experiences 
of  15  countries,  the  report  has  attempted 
to  show  the  diversity  of  policy  and  practice 
across  the  world,”  the  researchers  stated. 
Taken  together,  the  lessons  learned  “dem- 
onstrate the  enormous  possibilities  for 
prisons  to  make  a positive  and  significant 
contribution  to  countering  terrorism.” 

The  potential  religious  radicalization 
of  prisoners  has  struck  a chord  in  the  U.S., 
too  - particularly  in  regard  to  Islamic 
radicalization.  Republican  U.S.  Rep.  Peter 
King  held  a hearing  on  that  topic  in  June 
2011.  King  cited  at  least  five  examples  since 
2002  of  ex-prisoners  who  adopted  radical 
Islamic  beliefs  and  became  involved  with 
terrorist  groups  - including  Kevin  James,  a 
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former  California  prisoner  who  converted 
to  Islam  and  plotted  to  attack  military 
facilities  and  synagogues.  That  these  plots 
have  been  foiled  by  FBI  informants  beg  the 
question  of  whether  actual  militants  are 
being  bred  or  instead  patsies  for  the  “war 
on  terror”  are  being  created.  No  examples 
are  provided  where  American  prisoners 
converted  to  Islam  and  actually  carried  out 
any  acts  of  resistance. 

“We  have  seen  cases  in  which  inmates 
have  been  radicalized  at  the  hands  of  al- 
ready locked-up  terrorists  or  by  extremist 
imam  chaplains,”  King  stated.  “We  will 
focus  on  a number  of  the  serious  cases 
in  which  radicalized  current  and  former 
inmates  have  planned  and  launched  at- 
tacks or  attempted  to  join  overseas  Islamic 
terrorist  organizations.” 

In  2003,  the  FBI  created  a program  to 
collect  intelligence  information  about  and 
disrupt  terrorist  recruiting  in  prisons  and 
the  radicalization  of  prisoners.  “Prisons 
continue  to  be  fertile  ground  for  extremists 
who  exploit  both  a prisoner’s  conversion 
to  Islam  while  still  in  prison,  as  well  as 
their  socioeconomic  status  and  placement 
in  the  community  upon  their  release,”  FBI 
Director  Robert  Mueller  said  during  a 
Senate  Committee  hearing  in  2005. 

Rep.  King  and  Rep.  Frank  Wolf 
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took  specific  issue  with  the  writings  and 
messages  of  Nation  of  Islam  leader  Louis 
Farrakhan,  and  recently  asked  Bureau  of 
Prisons  (BOP)  acting  director  Thomas 
Kane  to  ban  all  Nation  of  Islam  material 
from  federal  prisons. 

“We  ask  you  to  immediately  remove  all 
written,  audio  and  video  materials  produced 
by  the  Nation  of  Islam  and  Louis  Farrakhan 
from  all  BOP  facilities,”  Reps.  King  and 
Wolf  wrote  in  a letter  to  Kane.  “We  also 
request  that  you  launch  an  immediate  and 
comprehensive  audit  of  all  other  Islamic 
texts  and  sermons  made  available  to  inmates 
in  BOP  facilities,  including  a review  of  your 
procedures  for  vetting  such  materials.” 

“I  am  committed  to  conducting 
thorough  oversight  of  BOP  to  ensure  that 


our  prisons  are  not  breeding  grounds  for 
terrorism,"  Rep.  Wolf  stated. 

Yet  given  the  very  few  examples  of 
prisoners  who  have  turned  to  guerrilla 
warfare  after  being  “radicalized”  by  Is- 
lam while  incarcerated,  and  the  fact  that 
white  prisoners  who  are  “radicalized”  by 
racist  white  supremacist  beliefs  are  largely 
ignored,  it  appears  that  the  current  witch- 
hunt relative  to  Islam  in  prison  is  little 
more  than  political  posturing.  PI 

Sources:  " Prisons  and  Terrorism  Radi- 
calisation  and  De-radicalisation  in  15 
Countries,”  ICSRI START  (July  2010), 
available  at  www.icrs.info;  www.huma- 
nevents.com;  www.usnews.com;  www. 
msnbc.msn.  com 
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Prison  Legal  News  Sues  Arizona  Jail  Over  Restrictive  Mail  Policy 


On  September  7,  2011,  Prison  Legal 
News,  represented  by  the  American 
Civil  Liberties  Union  of  Arizona  (ACLU) 
and  the  law  firm  of  Rosen,  Bien  & Galvan, 
LLP,  filed  a federal  lawsuit  challenging 
the  constitutionality  of  a Pinal  County, 
Arizona  jail  policy  that  prohibits  prisoners 
from  receiving  any  magazines,  hardcover 
books  or  letters  of  more  than  one  page 
in  length. 

The  lawsuit,  which  was  filed  against 
the  county  and  Sheriff  Paul  Babeu,  ar- 
gues that  the  “postcard-only”  mail  policy 
amounts  to  censorship  and  prevents  pris- 
oners from  receiving  Prison  Legal  News 
and  other  reading  material. 

“Publishers  have  a well-established 
First  Amendment  right  to  send  their 
publications  and  books  to  prisoners,  and 
it  is  unfortunate  that  rather  than  respect 
the  rights  of  publishers  to  communicate 
with  prisoners  Sheriff  Babeu  continues  to 
try  to  defend  the  indefensible  by  banning 
our  books  and  magazines,”  said  PLN  edi- 
tor Paul  Wright. 

According  to  the  complaint,  paper- 
back books  (limited  to  3)  are  the  only 
exception  to  the  jail’s  mail  policy  and  they 
must  be  sent  from  “an  approved  publisher.” 
Over  a six-month  period,  Pinal  County  jail 
officials  refused  to  deliver  several  PLN  pub- 
lications, including  Prison  Legal  News  and 
other  informational  brochures,  citing  “not 
allowed,”  “only  1-page  letters  allowed”  or 
“not  from  an  approved  publisher,”  and 
also  failed  to  deliver  copies  of  PLN’s  pa- 
perback books.  Those  publications  provide 
prisoners  with  information  on  matters  of 
concern,  ranging  from  addressing  their 
basic  health  and  safety  needs  to  litigating 
civil  rights  claims. 

“As  implemented  by  Sheriff  Babeu, 
the  postcard-only  policy  is  clearly  un- 
constitutional and  serves  as  an  excuse  to 
censor  books  and  magazines  for  no  good 
reason,”  stated  ACLU  of  Arizona  Legal 
Director  Dan  Pochoda.  “Jail  officials  who 
are  serious  about  lowering  recidivism  and 
increasing  public  safety  recognize  that 
cutting  inmates  off  from  the  outside  world 
and  denying  them  access  to  periodicals  is 
counterproductive.” 

PLN  is  asking  the  court  to  order  Sher- 
iff Babeu  to  cease  the  unconstitutional 
practice  of  censoring  PLN  and  limiting 
prisoner  mail  to  short  messages  on  post- 
cards, and  to  compensate  PLN  for  past 
and  continuing  injuries  caused  by  such 
censorship.  In  addition  to  Dan  Pochoda, 

October  2011 


PLN  is  represented  by  Ernest  Galvan 
and  Kenneth  M.  Walczak  of  Rosen,  Bien 
& Galvan,  LLP  in  San  Francisco,  and 
Lance  Weber,  in-house  counsel  for  the 


Even  in  the  face  of  a $3.5  billion  short- 
fall in  the  2011-2013  biennial  budget 
cycle  which  began  on  July  1, 201 1,  Oregon 
Governor  John  Kitzhaber  refused  to  touch 
the  $1.5  billion  budget  of  the  Oregon  De- 
partment of  Corrections  (ODOC).  Instead 
he  turned  his  budget  knife  on  every  other 
state  agency,  cutting  to  the  bone  as  he 
tried  to  find  about  $200  million  in  savings. 
One  of  the  agencies  slated  for  cuts  was  the 
Oregon  Youth  Authority. 

“The  Oregon  Youth  Authority  (OYA) 
was  not  singled  out,”  noted  the  governor’s 
Communications  Director,  Tim  Raphael. 
Kitzhaber  proposed  slashing  $34.5  million 
from  OYA  - one  fifth  of  its  general  fund 
budget  - and  wanted  the  Department  of 
Education  to  eliminate  schooling  for  kids  in 
state  custody,  saving  another  $1.6  million. 

Juvenile  system  administrators  recog- 
nized the  daunting  economic  challenges 
facing  the  state,  but  criticized  the  gover- 
nor’s plan  to  impose  “draconian”  cuts  on 
OYA’s  budget  as  being  harmful  to  children 
in  the  short-term  and  self-defeating  in  the 
long-run. 

“These  cuts  will  cause  a major  shift  in 
the  way  we  handle  juvenile  justice  in  Or- 
egon,” noted  Scott  Taylor,  director  of  the 
Multnomah  County  Community  Justice 
Department.  “It’s  a huge  change,”  agreed 
Deb  Patterson,  Crook  County  Juvenile 
Department  Director. 

At  its  peak  in  2001,  OYA  had  1,131 
“close  custody”  beds  - the  juvenile  equiva- 
lent of  adult  prison  beds  - and  currently 
operates  887  close  custody  beds.  Forecasts 
estimate  that  962  beds  will  be  needed  going 
forward,  but  the  state  would  have  less  than 
half  that  many  under  Kitzhaber ’s  budget 
reduction  plan,  which  eliminates  412  beds. 

OYA  presently  has  about  1,866 
youths  under  its  supervision  - 1,633  boys 
and  233  girls.  Fifty-five  percent  (1 ,032)  are 
on  juvenile  parole  and  834  are  in  custody. 
Kitzhaber’s  plan  would  shift  some  close 
custody  youths  to  less  secure  community 
programs,  bumping  children  from  those 
programs  early  to  make  room,  according 
to  juvenile  authorities. 
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Human  Rights  Defense  Center,  PLN’s 
parent  organization.  See:  Prison  Legal 
News  v.  Babeu,  U.S.D.C.  (D.  Ariz.),  Case 
No.  2:ll-cv-01761-GMS.  FI 


“If  these  services  worked  for  those 
kids,  they  would  not  be  going  to  close 
custody,”  observed  Torri  Lynn,  director 
of  the  Linn  County  Juvenile  Department. 
“The  kids  failed  at  that  lower  level.” 

In  the  past  ten  years  the  number  of 
criminal  referrals  to  juvenile  authorities 
has  dropped  one-third  as  OYA  has  worked 
diligently  to  make  the  system  smarter  and 
more  focused,  catching  juveniles  earlier 
and  rehabilitating  even  seemingly  incor- 
rigible youth.  Those  who  work  in  the 
field  expressed  fear  that  their  hard  work 
would  be  undone  with  one  fatal  blow  of 
the  budget  axe. 

With  fewer  juvenile  offenders  offered 
full  state  services,  more  would  end  up  in 
community  treatment  programs.  Worse, 
Kitzhaber’s  plan  threatened  to  cut  about 
$6  million  in  payments  to  juvenile  services 
on  the  county  level. 

According  to  Taylor,  that  cut  alone 
would  force  reductions  in  an  intensive 
drug  and  alcohol  program  that  currently 
treats  fifteen  juveniles  at  a time  in  Mult- 
nomah County.  “This  is  the  last  stop,” 
said  Taylor.  “If  we  can’t  get  a change  in 
their  behavior,  their  next  step  will  be  the 
Youth  Authority.” 

The  number  of  juveniles  sentenced  to 
state  custody  is  projected  to  remain  steady 
at  2,000  a year,  which,  under  Kitzhaber’s 
plan,  would  force  officials  to  release  one 
juvenile  offender  every  time  another  is 
sentenced. 

“That  means  youth  in  OYA’s  facilities 
will  be  released  before  completing  treat- 
ment, which  increases  their  likelihood  to 
commit  new  crimes,”  stated  OYA  direc- 
tor and  former  ODOC  administrator 
Collette  Peters.  On  that  point  everyone 
agreed.  “We’ll  be  seeing  more  kids  com- 
mitting more  crimes,  and  victims  being 
re -victimized,”  predicted  Patterson. 

“We’re  in  a business  to  reduce  the  fail- 
ure rate  and  make  the  community  safer,” 
Taylor  stated.  “Its  going  to  be  harder  and 
harder  to  achieve  that  end.  A higher  fail- 
ure rate  [for  juveniles]  just  feeds  the  adult 
system.”  Which  would  be  a short-sighted 
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Budget  Cuts  Threaten  Oregon 
Juvenile  Offenders 


approach  that  achieves  only  short-term 
savings,  as  juvenile  offenders  who  become 
adult  criminals  will  cost  the  state  more  in 
future  incarceration  costs. 

Fortunately,  the  budget  blow  to  the 
OYA  was  not  as  bad  as  Governor  Kitzhab- 
er  initially  proposed.  The  state  legislature 
decided  to  cut  the  agency’s  budget  by  about 
$11  million,  resulting  in  a net  loss  of  only 


around  50  beds.  The  OYA  will  have  to  cut 
1 19  job  positions  and  close  150  close  custo- 
dy beds,  but  would  add  103  lower-security 
beds.  Most  of  the  bed  reductions  would  be 
at  the  Hillcrest,  MacLaren  and  Oak  Creek 
facilities.  No  juvenile  facilities  will  be  closed 
and  the  proposed  cuts  to  county  juvenile 
programs  were  rescinded. 

“Our  hope  is  that  we’re  able  to  pre- 


serve public  safety  and  better  serve  these 
kids,”  said  Peters. 

Lawmakers  also  imposed  modest 
budget  cuts  on  the  ODOC,  amounting  to 
$4  million  out  of  a total  $1.5  billion  bud- 
get for  the  state’s  prison  system.  FJ 

Sources:  The  Oregonian,  www.oregon.gov, 
www.  safetyandjustice.  org 


Congressional  Budget  Resolution  Cuts  Some  DO  J Programs 


The  April  2011  vote  in  Congress  that 
passed  a resolution  for  continued  fed- 
eral funding  until  the  end  of  the  current 
fiscal  year  on  June  30  included  17  percent 
cuts  for  various  Department  of  Justice 
(DOJ)  programs,  including  the  Second 
Chance  Act. 

The  Second  Chance  Act,  Mentally  111 
Offender  Treatment  Program  and  Justice 
Reinvestment  program  were  all  reduced 
seventeen  percent.  Unaffected  were  the 
budgets  for  the  Office  of  Violence  Against 
Women,  National  Institute  of  Justice, 
Bureau  of  Justice  Statistics,  Regional 
Information  Sharing  Systems,  Justice  for 
All  and  National  Center  for  Missing  and 
Exploited  Children. 

The  DOJ’s  total  budget  was  funded 
at  $27.4  billion  - 8%  less  than  requested 
for  FY  201 1.  In  the  category  of  State  and 
Local  Law  Enforcement  Activities,  $2.8 
billion  was  provided,  which  will  be  used 
to  provide  grants  to  local  and  state  law 
enforcement  agencies  and  crime  victims. 
The  bill  provides  $1.12  billion  for  state 
and  local  law  enforcement  assistance,  $276 
million  for  juvenile  justice  programs,  $496 
million  for  COPS  grants,  $235  million  for 


Justice  Assistance  programs,  $419  million 
for  domestic  violence  and  sexual  assault 
grants,  and  $187  million  for  grant  manage- 
ment and  administration. 

The  FBI  received  $7.8  billion  for 
salaries  and  expenses  while  the  Bureau 
of  Prisons  received  $6.3  billion,  slightly 
above  its  2010  budget  but  $239  million 
less  than  the  amount  requested  for  FY 
2011.  The  Office  of  the  Federal  Deten- 
tion Trustee  received  $1.52  billion  and 
the  DOJ’s  general  legal  activities  received 
$865.1  million.  The  Justice  Information- 
Sharing  Technology  program,  National 
Drug  Intelligence  Center,  Law  Enforce- 
ment Wireless  Communications  and  9/11 
Victims  Compensation  Fund  Administra- 
tion all  received  funding  at  amounts  below 
what  had  been  requested. 

The  DOJ’s  FY  2011  budget  includes 
the  first  noticeable  and  significant  cuts  to 
law  enforcement  on  the  federal  level  in  the 
past  decade,  but  retains  the  core  functions 
of  the  DOJ  at  funding  levels  comparable 
to  the  agency’s  2010  budget.  Grants  to 
states  and  local  governments  received  the 
brunt  of  the  cuts,  but  prisoner  re-entry 
and  treatment  programs  also  suffered. 


It  is  hard  to  contemplate  how 
halfway  houses  and  other  re-entry  pro- 
grams that  are  already  bursting  at  the 
seams  and  under  severe  financial  pres- 
sure will  deal  with  the  reduced  funding 
at  a time  when  more  and  more  prisoners 
are  seeking  post-release  services  due  to 
the  continuing  economic  downturn  and 
high  unemployment  rates.  Unfortunate- 
ly, in  the  budget-cutting  atmosphere 
that  now  pervades  Congress,  it  will  be 
difficult  for  programs  like  the  Second 
Chance  Act  to  make  their  case  for  ad- 
ditional funding. 

Nevertheless,  federal  legislation  has 
been  introduced,  S.  123 1 , for  reauthoriza- 
tion of  the  Second  Chance  Act.  The  bill  is 
supported  by  a number  of  organizations 
including  the  American  Correctional 
Association,  Association  of  State  Correc- 
tional Administrators,  Families  Against 
Mandatory  Minimums,  National  Crimi- 
nal Justice  Association,  The  Sentencing 
Project  and  Prison  Fellowship.  It  remains 
pending  in  the  Senate. 

Sources:  www.resoarcecenter.org,  http:  1 1 
consensusproject.  org 
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Fugitive  Oregon  DOC  Food  Manager  Getting  Homesick  in  Iran 


CCTwould  love  to  come  back  to  my 
Acountry  ...  but  unfortunately  they 
want  to  fry  me  for  my  mistake,”  wrote 
international  fugitive  and  former  Oregon 
Department  of  Corrections  (ODOC) 
Food  Service  Administrator  Farhad 
(“Fred”)  Monem,  in  emails  sent  to  The 
Oregonian  newspaper  in  March  2011.  “I 
know  it  wasn’t  right  what  I did  but  I never 
heard  [hurt]  any  one,”  he  explained. 

As  previously  reported  in  PLN,  in 
addition  to  his  $77,000  annual  salary, 
Monem,  52,  pocketed  at  least  $1.2  mil- 
lion in  kickbacks  from  food  distributors 
between  2000  and  2006  while  serving 
ODOC  prisoners  “distressed”  or  expired 
food.  [See:  PLN,  Sept.  2010,  p.24;  July 
2009,  p.20;  August  2008,  p.l], 

Monem  didn’t  like  the  plea  deal  of- 
fered by  federal  prosecutors  because  it 
would  have  had  him  eating  prison  food 
for  a long  time.  “They  want  to  give  me  6 
to  8 years  and  that  would  mean  I will  die 
there,”  he  wrote.  So  in  June  2007  he  disap- 
peared, leaving  his  American  wife,  Karen, 
holding  the  bag. 

Four  food  venders  who  gave  bribes  to 
Monem  pleaded  guilty  and  served  up  to  3 
months  in  prison.  After  Fred  fled,  Karen 
Monem  pleaded  guilty  in  2009  to  partici- 
pating in  the  scheme  and  was  sentenced  to 
a year  in  federal  prison.  The  date  she  was 
required  to  report  to  prison  was  repeatedly 
postponed  to  allow  her  to  care  for  her  ail- 
ing mother  and  teenage  son,  who  suffered 
an  onset  of  schizophrenia  shortly  after  his 
father  skipped  town. 

On  March  3,  2011,  a federal  judge 
adopted  the  prosecution’s  recommenda- 
tion to  excuse  Karen  from  reporting  to 
prison  and  instead  allow  her  to  serve 
probation  and  four  months  of  home 
confinement. 

“Karen  Monem  has  complied  with  all 
the  requirements  that  the  court  imposed 
since  she  accepted  responsibly,”  said  As- 
sistant U.S.  Attorney  Chris  Cardani. 

Federal  officials  have  long  believed 
that  Monem  returned  to  his  father’s 
home  in  his  birth  country  of  Iran,  which 
does  not  have  an  extradition  treaty  with 
America.  They  derisively  claimed  he  was 
employed  as  a sheep  herder  (perhaps 
implying  he  was  “on  the  lamb”).  It  seems 
they  were  right  regarding  his  location,  at 
least. 

“Yes,  I am  in  Iran.  No,  I don’t  work 
with  sheeps,”  wrote  Monem.  “Yes ...  life  is 
very  hard  down  here,  it  would  have  been 


easier  if  I went  to  jail.” 

Despite  pulling  off  the  largest  public 
corruption  scandal  in  Oregon’s  history, 
Monem  still  didn’t  see  any  problem  with 
his  actions. 

“I  never  take  anything  from  taxpayer 
of  state.  I never  did  anything  to  hurt  any- 
body,” Monem  stated.  “I  got  money  from 
them  because  I new  how  much  they  are 
making  from  us.  I always  done  my  job 
right.  I just  take  some  of  their  profit.” 

“They  was  happay  to  do  that.  State 
was  happy  with  me  job  and  it  was  win  win 
situation,”  he  said.  “Please  tell  me  what 
would  you  do  if  you  were  in  my  place.” 

Monem’s  attempts  to  talk  federal 
prosecutors  into  giving  him  a lighter  sen- 
tence, more  fitting  of  his  “mistake,”  fell 
on  deaf  ears. 

“I  always  had  the  state  best  interst 
in  mind.  I would  come  back  and  face  the 
court  if  they  give  me  the  same  thing  the[y] 
offer  others,”  Monem  wrote.  “But  because 
they  toke  everything  I work  28  years  for,  I 


An  Oregon  juvenile  offender  has  set- 
tled a negligence  suit  against  county 
officials  for  $192,500.  In  June  2010,  Mi- 
chael J.  Stephens,  16,  was  detained  at  Lane 
County’s  John  Serbu  Youth  Campus  in 
Eugene,  Oregon.  He  was  on  suicide  watch 
due  to  “extreme  emotional  disturbance 
and  temporary  mental  illness,”  according 
to  his  mother. 

When  an  employee  left  him  unat- 
tended, Stephens  walked  out  of  his  room, 
climbed  nearby  stairs  to  the  second  floor 
and  threw  himself  over  a railing.  He 
landed  on  his  head  and  shoulders,  and 
sustained  “catastrophic  injuries”  that  will 
cause  him  to  permanently  suffer  from 
pain,  discomfort  and  disability. 

Stephens  and  his  family  sued  the 
county  and  an  unnamed  employee  for 
negligence,  seeking  $2  million.  “It  was 
mind-bogglingly  inattentive”  to  leave 
Stephens  unattended  while  he  was  on 
suicide  watch,  said  Greg  Kafoury,  one  of 
the  family’s  attorneys. 

County  officials  agreed  to  settle  the 
lawsuit  in  April  2011  for  $192,500;  the 
county  also  agreed  to  pay  $10,000  to  the 
Oregon  Department  of  Human  Services 
to  resolve  possible  claims  for  the  state’s 
expenses  in  treating  Stephens’  injuries. 


don’t  have  here  money  to  gat  the  lowyear. 
They  want  to  send  me  to  jail  for  20  years. 
I try  to  talk  to  them  but  they  don’t  want 
to  hear.” 

“Mr.  Monem  is  not  in  a position 
where  he  can  negotiate  terms  with  the 
government  after  he  abandoned  the 
state  of  Oregon,  and  abandoned  his 
own  family,  knowing  that  he  was  being 
investigated  for  public  corruption,”  said 
Cardani. 

“I  would  love  to  come  back  to  my 
country.  I grow  up  their.  I never  had  any 
problem  there.  I love  everyone  there,”  said 
Monem.  Federal  prosecutors  think  that’s 
a great  idea,  and  have  a prison  cell  ready 
and  waiting  for  him.  “We  welcome  Mr. 
Monem’s  return,”  Cardani  stated. 

Editor’s  Note:  The  spelling  and  grammati- 
cal errors  are  quoted  exactly  as  written  by 
Fred  Monem  in  his  emails. 

Source:  The  Oregonian 


See:  Stephens  v.  Lane  County,  Lane 
County  Circuit  Court  (OR),  Case  No. 
16-10-13405. 

In  an  unrelated  incident,  on  January 
3,  2011,  33-year-old  Gene  Preston  Stew- 
art was  detained  at  the  Douglas  County 
Jail  in  Roseburg,  Oregon  on  a probation 
violation.  While  being  escorted  back  to 
his  cell  from  a court  appearance,  Stewart 
climbed  over  a barrier  and  leaped  from  the 
third  tier,  falling  to  a concrete  floor  about 
40  feet  below. 

He  was  rushed  by  ambulance  to 
a hospital  emergency  room.  Two  days 
later,  he  was  listed  in  fair  condition  with 
a broken  pelvis  and  elbow.  Jail  staff  were 
uncertain  whether  Stewart’s  jump  was  a 
suicide  attempt. 

“I  have  been  here  17  years,  and  this 
is  the  first  person  that  I believe  we  have 
ever  had  jump  off  the  tiers,”  said  jail  com- 
mander Mike  Root. 

PLN  recently  reported  another 
case  involving  an  Alaskan  prisoner  who 
jumped  to  his  death  from  a second-tier 
balcony  at  an  Anchorage  jail.  [See:  PLN, 
Sept.  2011,p.41].P 

Sources:  The  Register-Guard,  The  News- 
Review,  www.kpic.com,  The  Oregonian 
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Sexual  Misconduct  Topples  Two  Oregon  Prosecutors 


The  elected  District  Attorney  of  a 
small  Oregon  county  lost  his  job 
after  being  accused  of  using  his  office 
for  sexual  misconduct  and  then  trying 
to  cover  it  up. 

In  August  2010,  a female  employee 
of  the  Umatilla  County  District  Attor- 
ney’s office,  Dawn  Wilson,  accused  DA 
Dean  Gushwa  of  physically,  sexually  and 
emotionally  abusing  her  both  on-  and 
off-duty  between  December  2008  and 
April  2010. 

Gushwa  denied  the  claim  but  took 
a leave  of  absence  soon  after  the  allega- 
tions became  public.  While  he  was  on 
leave,  the  Oregon  Department  of  Justice 
(DOJ)  managed  the  DA’s  office.  However, 
Gushwa  still  continued  to  draw  his  $7,363 
monthly  salary  and  $2,205  in  monthly 
insurance  and  retirement  benefits  during 
his  absence. 

On  November  10, 2010,  Gushwa  was 
charged  with  five  Class  A misdemeanor 
counts  of  official  misconduct  related  to 
the  sexual  abuse  allegations. 

The  next  day  Gushwa  told  a reporter 
he  was  innocent  of  wrongdoing,  pointing 
out  that  the  charges  had  not  been  reviewed 
by  a grand  jury.  Rather,  they  were  just  the 
opinion  “of  someone  sitting  in  an  office 
somewhere  in  Salem.” 

Gushwa  pleaded  not  guilty  on  No- 
vember 23,  2010  and  asked  the  court  to 
allow  him  to  return  to  work  as  a pros- 
ecutor. The  DOJ  objected,  but  a judge 
granted  him  limited  access  to  his  office. 
Ten  counts  of  contempt  of  court  were 
later  added  after  Gushwa  was  accused  of 


violating  a court  order  not  to  have  contact 
with  former  employees. 

Gushwa  eventually  acknowledged 
having  sexual  relationships  with  three 
employees  in  the  DA’s  office,  which  he 
termed  “stupid”  but  consensual.  He 
agreed  to  plead  guilty  to  one  count  of 
official  misconduct  related  to  using  his 
government  job  to  obtain  an  unauthorized 
$6.00  discount  on  a hotel  room,  and  was 
sentenced  to  three  years  probation.  He 
resigned  on  May  11,  2011. 

The  Oregon  Bureau  of  Labor  and 
Industries  dismissed  a complaint  filed 
by  Wilson  against  Gushwa,  finding  that 
their  sexual  relationship  was  consensual 
and  she  only  complained  after  she  learned 
Gushwa  was  having  a relationship  with 
another  female  employee. 

Regardless,  Wilson  filed  a $5  million 
federal  lawsuit  against  Gushwa,  Umatilla 
County  and  state  officials  in  August  2011, 
claiming  that  Gushwa  had  sexually  ha- 
rassed and  assaulted  her  and  threatened 
to  have  her  fired  if  she  told  anyone.  See: 
Wilson  v.  County  of  Umatilla,  U.S.D.C. 
(D.  Ore.),  Case  No.  3:ll-cv-01061-PK. 

Gushwa  isn’t  the  only  Oregon  pros- 
ecutor to  face  prosecution  for  sexual 
misconduct.  In  November  2009,  Sheila 
L.  Snyder  hied  a sexual  harassment  com- 
plaint against  Lincoln  County  Deputy  DA 
Rand  E.  Overton,  59. 

Overton  was  attempting  to  collect 
child  support  from  Snyder,  who  alleged 
that  he  asked  her  to  come  see  him  while 
“not  wearing  my  underwear.”  District 
Attorney  Rob  Bovett  placed  Overton  on 


administrative  leave  the  same  day,  and 
Overton  later  attempted  suicide  by  taking 
an  overdose  of  Xanax. 

Overton  admitted  to  the  Oregon  State 
Bar  that  he  made  inappropriate  comments 
to  Snyder  during  a telephone  conversation 
after  she  wore  a “rather  revealing  dress” 
to  court,  and  said  there  was  no  excuse  for 
his  “vulgar”  remarks. 

He  was  charged  with  four  counts  of 
official  misconduct  and  two  counts  of 
attempted  coercion.  On  December  14, 
2010,  the  DOJ  announced  that  Overton 
had  pleaded  guilty  to  two  counts  of 
first-degree  official  misconduct.  He  was 
sentenced  to  30  days  in  jail  and  two  years 
probation,  and  is  reportedly  facing  a bar 
complaint.  He  cannot  work  as  a govern- 
ment attorney  while  on  probation. 

Snyder  hied  a civil  rights  suit  against 
Overton  and  various  state  and  county  de- 
fendants in  May  2011.  See:  Snyder  v.  State 
of  Oregon,  U.S.D.C.  (D.  Ore.),  Case  No. 
3:1  l-cv-00623-MO.  The  following  month 
Overton  was  sued  by  another  woman, 
Kim  Brethauer,  who  accused  him  of  sex- 
ual harassment.  According  to  Brethauer’s 
complaint,  “On  two  occasions,  Overton 
sent  via  Lincoln  County  email  a picture 
of  his  penis  that  he  had  taken  at  his  desk 
in  his  office  chair”  to  Brethauer,  and  asked 
her  to  send  him  explicit  photos  in  return. 
She  is  seeking  unspecihed  damages.  See: 
Brethauer  v.  Lincoln  County,  U.S.D.C.  (D. 
Ore.),  Case  No.  6:ll-cv-06233-SI.  P 

Sources:  Associated  Press,  The  Oregonian, 
www.  courthousenews.  com 
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Taser  International  Settles  Product  Liability  Lawsuit  for  $2.85  Million 


Using  tactics  reminiscent  of  those  once 
employed  by  tobacco  companies, 
Taser  International  has  for  years  engaged  in 
a high-stakes  campaign  designed  to  deceive 
the  public  into  believing  that  the  stun  guns  it 
manufactures,  known  formally  as  Electronic 
Control  Devices,  are  non-lethal  and  safe. 

At  least  that’s  the  picture  that  emerges 
after  Taser  agreed,  in  August  2010,  to  pay 
$2.85  million  to  settle  a product  liability 
suit  brought  by  the  brother  and  conserva- 
tor of  Steven  Butler,  who  suffered  anoxic 
brain  injury  after  a police  officer  shot  him 
in  the  chest  with  a Taser  Model  X26  when 
he  refused  to  get  off  a bus  in  Watsonville, 
California  in  October  2006.  Butler’s  heart 
rhythm  was  disrupted  for  about  18  min- 
utes after  he  was  Tasered,  and  he  stopped 
breathing. 

By  financing  scientific  and  medical 
research  purporting  to  show  the  absence 
of  serious  adverse  effects  from  Taser- 
delivered  electric  shocks,  Taser  has,  until 
recently,  successfully  defended  itself  in 
lawsuit  after  lawsuit  filed  by  people  who 
have  suffered  debilitating  injuries  after  be- 
ing shot  with  a Taser,  or  by  the  survivors 
of  those  who  have  died.  Tasers  are  used 
extensively  by  police  and  sheriff’s  depart- 
ments, and  also  by  prison  and  jail  staff. 
[See,  e.g.:  PLN,  Dec.  2010,  p.34;  Oct.  2006, 
p.l;  June  2005,  p.l], 

Taser’s  invincibility  in  the  courtroom 
is  beginning  to  show  signs  of  weakening, 
however.  The  settlement  with  Butler,  who 
now  needs  24-hour  medical  care,  is  the 
first  time  that  Taser  has  agreed  to  settle  a 
product  liability  lawsuit,  according  to  G. 
Dana  Scruggs,  Butler’s  lead  attorney.  In 
2008,  Taser  lost  a product  liability  case  that 
was  taken  to  trial  by  the  family  of  Robert 
Heston,  Jr.,  who  died  after  being  Tasered 
several  times  by  a Salinas  police  officer  in 
February  2005.  The  Heston  case  marked 
the  first  time  a Taser  victim  had  succeeded 
in  holding  the  company  liable  at  trial.  [See: 
PLN,  Aug.  2009,  p.25;  Oct.  2008,  p.36]. 

In  settling  the  Butler  lawsuit,  Taser 
did  not  admit  to  any  liability.  The  amount 
of  the  settlement  agreement  was  made 
public  after  Santa  Cruz  County  Superior 
Court  Judge  Jeff  Almquist,  citing  the 
“therapeutic  value”  of  leaving  the  court’s 
business  open  to  public  scrutiny,  rejected 
attempts  by  Taser’s  lawyers  to  keep  the 
court  documents  sealed.  The  terms  of 
the  settlement  are  otherwise  subject  to  a 
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by  Mike  Brodheim 

confidentiality  agreement. 

According  to  Scruggs,  Taser  decided 
to  settle  because  “they  were  going  to  lose 
this  case.  We  understood  the  science  and 
medicine.  We  retained  experts  that  under- 
stood the  science  and  medicine.  They  were 
going  to  explain  exactly  what  happened 
and  how  the  Taser  caused  it  to  happen.” 


The  U.S.  Supreme  Court  held  on  April 
19,  2011  that  sovereign  immunity 
does  not  apply  when  one  agency  of  a 
state  sues  another  for  violation  of  federal 
law.  The  ruling  applies  only  to  obtaining 
injunctive  relief;  it  does  not  apply  to  pay- 
ment of  funds  from  the  state  treasury. 

The  case  began  when  the  Virginia 
Office  for  Protection  and  Advocacy 
(VOPA)  filed  suit  in  federal  district  court 
seeking  an  injunction  against  James 
Stewart,  Commissioner  of  the  Virginia 
Department  of  Behavioral  Health  and 
Developmental  Services,  requiring  him 
to  provide  access  to  records  concerning 
two  patient  deaths  and  an  injury  at  state 
mental  hospitals. 

VOPA’s  suit  was  brought  pursuant  to 
the  Developmental  Disabilities  Assistance 
and  Bill  of  Rights  Act  of  2000  (DD  Act) 
and  the  Protection  and  Advocacy  for  In- 
dividuals with  Mental  Illness  Act  (PAIMI 
Act).  The  DD  Act  provides  federal  funds 
to  states  to  improve  community  services, 
such  as  medical  care  and  job  training,  for 
people  with  developmental  disabilities. 
To  receive  that  funding,  however,  a state 
must  establish  a protection  and  advocacy 
(P&A)  system  “to  protect  and  advocate 
for  the  rights  of  individuals  with  devel- 
opmental disabilities.”  The  P&A  system 
“shall ...  have  the  authority  to  investigate 
incidents  of  abuse  and  neglect  ...  if  the 
incidents  are  reported  to  the  system  or  if 
there  is  probable  cause  to  believe”  they 
occurred.  P&A  agencies  advocate  for 
people  with  mental  disabilities  in  state 
hospitals  and  schools,  and,  sometimes, 
in  state  prison  systems. 

Subject  to  statutory  requirements,  the 
P&A  must  be  given  access  to  “all  records” 
related  to  persons  who  may  have  been 

40 


Taser  has  since  changed  its  training  in- 
structions to  specify  that  suspects  should 
not  be  Tasered  in  the  chest.  See:  Butler  v. 
Taser  International,  Santa  Cruz  Superior 
Court  (CA),  Case  No.  CV  161436.  P 

Additional  sources:  Santa  Cruz  Sentinel, 
www.  allbusiness,  com 


abused,  as  well  as  “other  records  that  are 
relevant  to  conducting  an  investigation.” 
The  PAIMI  Act  also  allows  the  P&A  sys- 
tem to  “pursue  legal,  administrative,  and 
other  appropriate  remedies  or  approaches 
to  ensure  the  protection  of”  people  with 
mental  disabilities. 

States  may  designate  an  entity  to  be 
a P&A  and  may  not  change  that  selection 
absent  “good  cause.”  Virginia  is  one  of 
only  eight  states  that  designate  a govern- 
ment entity  as  its  P&A  system.  VOPA 
opened  an  investigation  in  2006  into  two 
deaths  and  an  injury  at  state-run  mental 
hospitals.  Stewart  refused  to  provide  risk- 
management  or  mortality  reviews  related 
to  those  patients,  arguing  that  such  records 
were  protected  by  state  law. 

After  VOPA  filed  suit  in  the  U.S. 
District  Court  for  the  Eastern  District  of 
Virginia  for  an  injunction  to  obtain  the  re- 
cords, Stewart  moved  to  dismiss  under  the 
Eleventh  Amendment.  The  district  court 
denied  the  motion,  but  the  Fourth  Circuit 
reversed.  The  appellate  court  said  VOPA’s 
lawsuit  was  an  “intramural  contest”  that 
“encroaches  more  severely  on  the  dignity 
and  sovereignty  of  the  state  than  an  Ex 
parte  Young  [209  U.S.  123  (1908)]  action 
brought  by  a private  plaintiff.”  See:  Virginia 
v.  Reinhard,  568  F.3d  110  (4th  Cir.  2009). 

The  Supreme  Court  had  explained 
in  Young  that  when  an  unconstitutional 
legislative  enactment  is  “void,”  a state  of- 
ficial trying  to  enforce  that  enactment  is 
“stripped  of  his  official  or  representative 
character  and  is  subjected  in  his  person  to 
the  consequences  of  his  individual  con- 
duct.” The  state  cannot  impart  immunity 
to  the  official  in  such  cases. 

The  Young  doctrine  has  existed  along- 
side sovereign  immunity  jurisprudence  for 
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Another  State  Agency  for  Records 

by  David  Reutter 


over  a century.  It  allows  a federal  court 
to  vindicate  federal  rights,  empowering 
the  court  to  command  a state  official  to 
refrain  from  violating  federal  law.  It  does 
not  apply  “when  the  state  is  the  real, 
substantial  party  in  interest,”  as  when  the 
“judgment  sought  would  expend  itself  on 
the  public  treasury  or  domain,  or  interfere 
with  public  administration.” 

In  Verizon  Maryland,  Inc.  v.  Public  Ser- 
vice Comm'n  of  Md.,  535  U.S.  635  (2002), 
the  Supreme  Court  held  that  when  “deter- 
mining whether  the  doctrine  of  Ex  parte 


Young  avoids  an  Eleventh  Amendment 
bar  to  suit,  a court  need  only  conduct  a 
‘straightforward  inquiry  into  whether  [the] 
complaint  alleges  an  ongoing  violation  of 
federal  law  and  seeks  relief  properly  char- 
acterized as  prospective.’” 

In  this  case,  the  Supreme  Court  found 
that  VOPA’s  suit  satisfied  that  inquiry. 
Stewart  conceded  that  if  VOPA  was  a 
private  organization  rather  then  a state 
agency,  it  could  proceed  with  the  lawsuit. 
The  Court  did  not  see  a reason  for  a 
different  outcome  here,  as  the  “general 


criterion  for  determining  when  the  suit  is 
in  fact  against  the  sovereign  is  the  effect 
of  the  relief  sought.” 

Since  VOPA  was  seeking  an  injunc- 
tion to  obtain  records  that  it  was  entitled 
to  receive  under  federal  law,  the  state’s 
dignity  was  not  offended  by  the  mainte- 
nance of  the  suit.  The  Fourth  Circuit’s 
decision  was  therefore  reversed  and  the 
case  remanded  for  further  proceedings. 
See:  Virginia  Office  for  Protection  and 
Advocacy  v.  Stewart,  131  S.Ct.  1632 

(2011).  P 


PLN  Sues  Kansas  Jail  Over  No-Publication  Policy 


On  August  31,  2011,  Prison  Legal  News 
filed  a federal  lawsuit  against  the  Board  of 
Commissioners  for  Shawnee  County,  Kansas 
and  Richard  Kline,  Director  of  the  Shawnee 
County  Department  of  Corrections. 

PLN’s  suit  alleges  First  Amendment 
violations  due  to  a policy  at  the  Shawnee 
County  Jail  that  prohibits  prisoners  from 
receiving  books  and  other  publications 
sent  to  them  through  the  mail.  According 
to  the  Shawnee  County  Dept,  of  Correc- 
tions’ website,  “No  packages,  newspapers, 
magazines,  books,  or  other  personal  prop- 
erty is  to  be  mailed  to  the  facility.” 

As  a result  of  that  policy,  PLN’s 
monthly  publication  and  books  sent  to 
prisoners  at  the  jail  were  censored.  PLN 
consequently  filed  suit  in  the  U.S.  District 
Court  for  the  District  of  Kansas,  arguing 
the  policy  unconstitutionally  infringes  on 
its  right  under  the  First  Amendment  to  send 
reading  material  to  prisoners  at  the  jail. 

According  to  PLN’s  complaint,  “since 
at  least  November  2010,  Plaintiff  has  sent 


copies  of  the  monthly  publication  Prison 
Legal  News,  subscription  renewal  letters, 
informational  brochures  and  soft-cover 
books  such  as  Protecting  Your  Health  and 
Safety  to  a number  of  individuals  confined 
in  the  Shawnee  County  Jail.”  All  of  the 
reading  material  was  censored  pursuant 
to  the  facility’s  mail  policy. 

“The  policy  at  the  Shawnee  County 
Jail  that  restricts  prisoners  from  receiving 
any  books  or  other  publications  is  an  egre- 
gious violation  of  the  First  Amendment,” 
said  PLN  editor  Paul  Wright.  “One  would 
think  that  law  enforcement  officials  would 
be  in  the  business  of  upholding  the  Con- 
stitution, not  violating  it  on  a daily  basis 
by  enforcing  such  ill-conceived  policies.” 

PLN  is  seeking  a declaration  that  the 
jail’s  no-publication  policy  violates  its  rights 
under  the  First  and  Fourteenth  Amend- 
ments, as  well  as  compensatory  and  punitive 
damages,  attorney  fees  and  costs. 

PLN  is  represented  by  Doug  Bonney, 
chief  counsel  and  legal  director  for  the 


ACLU  Foundation  of  Kansas  and  Western 
Missouri,  as  well  as  Kansas  City  attor- 
neys Fred  Slough  and  James  D.  Jenkins, 
and  Human  Rights  Defense  Center  chief 
counsel  Lance  Weber.  The  case  is  Prison 
Legal  News  v.  Board  of  Commissioners  of 
Shawnee  County,  U.S.D.C.  (D.  Kan.),  Case 
No.  2:11  -cv-02497 -WEB-KGG.  P 
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Florida’s  Prison  Industry  Criticized  for  Failing  in  Mission 

by  David  Rentier 


Florida’s  prison  industry  program  is 
“making  a few  people  very  wealthy 
while  operating  ...  in  a manner  entirely 
inconsistent  with  its  mission,”  according 
to  advisors  to  Governor  Rick  Scott,  in  a 
transition  report  released  in  December 
2010. 

The  mission  of  Prison  Rehabilitative 
Industries  and  Diversified  Enterprises 
(PRIDE)  is  to  operate  as  a non-profit  cor- 
poration that  trains  prisoners  in  job  skills 
they  can  use  upon  their  release.  PLN  has 
previously  reported  on  the  cozy  relation- 
ships between  PRIDE  board  members 
and  the  for-profit  companies  the  agency 
cooperates  with.  [See:  PLN,  March  2010, 
p.l;  May  2007,  p.ll;  Jan.  2005,  p.  1 2] . 

PRIDE  pays  its  president  $207,724 
annually  and  its  general  counsel  receives 
$238,276.  The  agency  also  retains  several 
high-priced  lobbyists.  Meanwhile,  prison- 
ers earn  from  20  to  55  cents  an  hour. 

Still,  the  positions  are  highly  coveted. 
Aside  from  PRIDE  jobs,  the  only  other 
option  for  Florida  state  prisoners  to  earn 
a wage  is  as  one  of  the  few  canteen  opera- 
tors. Only  1.6  percent  of  Florida  prisoners 
have  received  PRIDE  job  training. 

A new  focus  on  education  and  transi- 
tion is  targeting  prisoners  with  10  years  or 
less  to  serve.  For  now,  prisoners  with  lon- 
ger sentences  are  being  grandfathered  in, 
but  their  numbers  are  expected  to  dwindle 
through  attrition.  About  28  percent  of 
PRIDE’s  prisoner  workers  have  at  least 
ten  years  to  serve,  including  16  percent 
serving  life  sentences. 

Those  with  longer  terms  typically 
have  the  most  seniority  and  experience; 
as  a result,  they  are  usually  employed  in 
the  more  technical  positions.  Critics  of 
PRIDE  say  this  is  part  of  the  problem. 
Having  experienced  prisoner  workers  in 
the  most  critical  job  positions  may  con- 
tribute to  PRIDE’s  profitability,  but  that 
practice  fails  to  meet  the  agency’s  mission 
of  providing  usable  job  skills  to  prisoners 
who  are  closest  to  being  released. 

“I  call  it  ‘seductively  incompetent’ 
because  there  isn’t  anybody  watching  the 
bottom  line,  typically,”  said  Ed  Connor 
of  Volusia  Tax  Reform.  “Well,  it  says 
that  there’s  nobody  watching  the  store  is 
what  it  says.” 

Actually,  PRIDE  is  being  watched 
but  the  legislature  has  repeatedly  failed 
to  act.  There  have  been  at  least  four  pre- 


vious state  reports  criticizing  PRIDE’s 
operation  and  business  structure.  The  rec- 
ommended overhauls  have  done  nothing 
but  sit  in  filing  cabinets  while  those  over- 
seeing Florida’s  prison  industry  continue 
to  enrich  themselves. 

“Unfortunately,  PRIDE  has  been  able 
to  obstruct  and  quell  all  legislative  efforts 
at  reforming  or  replacing  PRIDE,”  the 
transition  report  noted. 

Governor  Scott’s  advisors  recom- 
mended that  PRIDE  not  be  allowed  to  hire 
prisoner  workers  who  have  life  sentences 
or  more  than  five  years  remaining  to  serve. 
Further,  they  suggested  putting  PRIDE’s 


Long  before  words  there  was  the 
drum,  the  beat,  the  foundation  of 
all  communication.  Some  drummers  and 
musicians  communicate  through  the  most 
finely  crafted  instruments  of  their  day.  For 
the  prisoner  it  is  typically  the  sound  of  a 
metal  desk  or  bunk  diversified  by  the  slap, 
the  fist,  the  click-clack  of  a plastic  coffee 
mug.  But  it  doesn’t  have  to  be  only  the 
primitive  beat,  as  a rising  program  aims 
to  get  fine  instruments  into  the  darkest 
corners  of  our  penal  system. 

Jail  Guitar  Doors,  USA  is  a foun- 
dation dedicated  to  bringing  musical 
instruments  into  prisons,  and  has  had 
success  from  Sing  Sing  in  New  York  to 
facilities  in  Texas  and  Southern  Califor- 
nia. The  organization’s  founder,  Wayne 
Kramer,  got  the  idea  from  the  success  of 
his  friend  Billy  Bragg,  a rock  legend  doing 
similar  work  in  the  U.K.  Bragg  named 
the  effort  after  a 1978  Clash  song  of  the 
same  name,  with  lyrics  about  a guy  named 
“Wayne”  going  to  prison  for  involvement 
with  drugs.  That  would  be  the  same  Wayne 
Kramer,  guitarist  for  the  storied  Detroit 
punk  band  MC5. 

“Music  and  songwriting  is  a way  to 
process  your  problems  in  a way  that  is 
internal,”  Kramer  told  PLN  in  a recent 
interview.  “It’s  a way  to  begin  seeing 
yourself  as  an  artist,  as  someone  who  can 
contribute  something  to  the  world,  and 
can  ignite  someone  to  have  a change  of 
heart.”  Kramer  sees  music  as  one  vocabu- 


contract  out  for  competitive  bidding.  Not 
surprisingly  PRIDE  objected  to  some  of 
the  findings  in  the  transition  report. 

Governor  Scott’s  transition  team 
also  slammed  the  Florida  Department  of 
Corrections,  calling  it  “broken”  and  “lack- 
ing leadership,  vision  and  courage,”  and 
criticized  the  Florida  Police  Benevolent 
Association,  the  union  that  represents 
state  prison  guards.  P 

Sources:  “Department  and  Policy  Review 
Florida  Dept,  of  Corrections,”  Governor- 
Elect  Rick  Scott,  Law  and  Order  Transition 
Team;  WFTV;  www.  tampabay.  com 


lary,  but  ultimately  people  need  to  be  able 
to  express  their  ideas  as  a non-musician, 
as  a human  being. 

Prison  is  a place  where  many  people 
write  their  first  lyrics,  whether  for  self- 
expression  or  entertainment  of  others.  A 
beat  gives  it  depth  and  vibrancy,  while 
guitar  strings  offer  rhythm.  Music  goes  by 
many  names,  in  many  forms,  and  years  of 
stripped-to-the-bone  prison  lyrics  can  hone 
an  intellect,  capture  emotions  and  help 
make  sense  of  one’s  surroundings.  Whether 
it’s  a rap  battle,  music  room,  crooner  in  the 
shower  or  a church  band,  some  form  of 
music  happens  in  every  prison.  The  best 
of  these  environments  can  be  summed  up 
by  a British  warden  (and  supporter  of  Jail 
Guitar  Doors)  who  said,  “Once  we  had 
guitars,  everything  changed.” 

One  powerful  example  of  Jail  Guitar 
Doors  comes  through  Wayne’s  experience 
in  Nevada,  where  he  received  a request  for 
new  instruments  for  a prison  program. 
The  warden  set  up  a special  concert  in  the 
yard  with  bleachers,  eight  bands  and  350 
people.  The  styles  ranged  from  Tejano, 
R&B  and  Christian  Metal  to  Punk  and 
Gospel.  The  bands’  diversity  broke  down 
traditional  walls  of  segregation.  Black, 
white,  Chicano,  young  and  old  came 
together  as  people  sat  in  on  other  bands 
and  set  a strong  example  for  building  a 
positive  community. 

In  California,  home  to  nearly  10% 
of  the  nation’s  prisoners,  state  officials 
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studied  their  Arts  In  Corrections  pro- 
gramming and  found  that  participants 
had  fewer  disciplinary  problems  while 
inside  and  fewer  returns  to  prison  once 
released.  What  studies  often  cannot 
show  is  just  what  “success”  looks  like: 
the  peace  of  mind  and  sense  of  purpose 
that  accompanies  someone  who  is  manag- 
ing their  difficult  situation.  One  former 
auto  mechanic  learned  to  build  and  play 
guitars  while  in  prison.  Now,  not  only  is 
his  primary  identity  as  an  “artist,”  but  his 
children  also  learned  to  play  guitar;  music 
was  their  primary  touchstone  through  the 
prison  years,  rather  than  all  the  negative 
aspects  of  incarceration.  These  are  the 
turning  points  in  people’s  lives  that  create 
a new  cultural  norm. 

The  American  prison  system  is  cur- 
rently the  number  one  service  provider  for 
people  with  mental  illnesses,  and  correc- 
tions officials  have  been  increasingly  vocal 
about  their  inability  to  properly  handle 
that  population  in  a rehabilitative  way. 
“Art  therapy,”  however,  has  long  been  a 
mode  of  engaging  those  with  developmen- 
tal disabilities,  and  history  is  filled  with 
great  artists  who  were  otherwise  dysfunc- 
tional. The  musical  arts,  and  Jail  Guitar 
Doors,  are  methods  to  generate  growth 


and  meaning  among  the  most  disen- 
franchised, potentially  saving  them  from 
“losing  it,”  hurting  themselves  or  others, 
and  ultimately  never  being  released. 

Jail  Guitar  Doors  provides  a clear 
path  to  developing  and  embracing  the 
humanity  of  people  who  are  incarcerated, 
and  perhaps  more  importantly,  developing 
the  humanity  among  those  not  incarcerat- 
ed in  terms  of  the  way  they  view  prisoners 


On  March  21,  2011,  former  Oregon 
prison  guard  Tara  Martinmaas,  34, 
pleaded  guilty  to  a felony  charge  of  sup- 
plying contraband.  She  was  sentenced  to 
a two-year  term  of  probation  and  ordered 
to  pay  over  $1,500  in  fees  and  have  no 
contact  with  Oregon  Department  of  Cor- 
rections (ODOC)  facilities  or  prisoners. 

Martinmaas  was  hired  by  the  ODOC  in 
2007  and  worked  at  the  Oregon  State  Peniten- 
tiary (OSP).  She  was  accused  of  smuggling 
tobacco  into  the  prison  between  September 
and  November  2010  for  a prisoner  with 
whom  she  had  a romantic  relationship. 

A misdemeanor  custodial  sexual 


and  former  prisoners.  Expression  builds 
understanding,  and  this  ultimately  builds 
a community. 

To  contact  Jail  Guitar  Doors,  USA 
about  providing  instruments  to  prisons, 
write  or  email: 

Jail  Guitar  Doors 
842  North  Fairfax 
Los  Angeles,  CA  90046 
contact@jailguitardoors.org  P 


misconduct  charge  for  “sexual  touching” 
- intercourse  is  a felony  under  state  law, 
everything  else  is  a misdemeanor  - was 
dismissed  as  part  of  the  plea  agreement. 
Thus,  Martinmaas  will  not  have  to  register 
as  a sex  offender.  PI 

Source:  The  Statesman  Journal 
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Each  additional  volume  the  same  price!  HELP  US  TO  HELP  YOU! 
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Brand  New  Flat  Book  for  all  orders  at  the  rate  of  $5.00  per  book 
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It  can  be  a powerful  influence  in  your  life. 

Whether  you  want  to  enhance  your  knowledge  of  the  law, 
help  others,  or  acquire  a new  skill  — choosing  Blackstone’s 
independent  study  courses  will  put  you  on  the 
road  to  a brighter  future. 

■ Learn  Civil  & Criminal  Law 

■ Learn  Legal  Research 

■ 120  Years  of  Legal  Training  Experience 
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■ Affordable  Tuition,  Easy  Payment  Plan 
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tour  tuition  cost  covers  your  entire 
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Report  Finds  Federal  Prisoners  Exposed 
to  Toxic  Metals  in  Recycling  Jobs 


A four-year  study  by  the  U.S.  De- 
partment of  Justice’s  Office  of  the 
Inspector  General  (OIG),  released  in 
October  2010,  found  that  prisoners  and 
employees  at  ten  federal  prisons  were 
exposed  to  hazardous  metals  and  mate- 
rials while  handling  electronic  waste  in 
recycling  programs. 

The  study  was  initiated  following 
complaints  by  Leroy  Smith,  Jr.,  a Bu- 
reau of  Prisons  (BOP)  safety  manager 
at  USP  Atwater  in  California.  Federal 
investigators  found  examples  of  “serious 
misconduct,”  including  “carelessness  or 
indifference”  to  prisoner  safety  in  the 
electronics  recycling  programs  at  Atwater 
and  other  federal  prisons,  as  well  as  “nu- 
merous violations  of  health,  safety,  and 
environmental  laws,  regulations,  and  BOP 
policies.”  OIG  investigators  examined  re- 
cycling programs  at  ten  federal  facilities, 
including  Leavenworth,  KS,  Lewisburg, 
PA  and  Tucson,  AZ. 

The  BOP,  which  operates  prison  in- 
dustry programs  through  Federal  Prison 
Industries,  also  known  as  UNICOR, 
has  used  prisoners  to  recycle  computers, 
monitors  and  other  electronic  equipment 
since  1997.  The  recycling  process  can  be 
dangerous  because  cathode  ray  tubes 
(CRTs)  in  computer  monitors  can  contain 
up  to  five  pounds  of  lead.  The  recycling 
process  normally  involved  breaking  the 
CRTs,  which  would  release  lead  dust  into 
the  air.  Smith,  while  safety  manager  at 
Atwater,  became  concerned  in  2001  and 
2002  about  the  airborne  toxic  dust.  [See: 
PLN,  July  2009,  p.21;  Jan.  2009,  p.l; 
March  2007,  p.l]. 

OIG  investigators  noted  that  prior 
to  2003,  when  recycling  procedures  were 
changed,  prisoners  had  been  exposed  to 
levels  of  cadmium  and  lead  “far  higher” 
than  allowed  by  federal  workplace  stan- 
dards. The  433-page  study  also  cited 
“numerous  instances  of  staff  misconduct 
and  performance  failures”  that  “included 
actions  that  endangered  staff  and  inmates: 
dishonesty,  dereliction  of  duty,  and  theft, 
among  others.” 

According  to  the  OIG  study,  criminal 
prosecutions  of  BOP  and  UNICOR  staff 
in  Ohio  and  New  Jersey  were  considered 
but  were  not  pursued  due  to  “various 
evidentiary,  legal,  and  strategic  concerns.” 
The  OIG  investigators  recommended  dis- 
ciplinary action  against  several  BOP  and 


UNICOR  officials,  including  Lawrence 
Novicky,  general  manager  of  UNICOR’s 
Recycling  Business  Group,  and  Atwater 
associate  warden  Samuel  Randolph; 
however,  most  of  the  officials,  including 
Novicky  and  Randolph,  had  already  re- 
tired and  no  action  could  be  taken. 

Not  surprisingly,  Smith  and  oth- 
ers who  were  exposed  to  hazards  in  the 
UNICOR  recycling  programs  called 
the  BOP’s  response  inadequate.  Smith’s 
attorney,  Mary  Dryovage  of  San  Fran- 
cisco, said  BOP  officials  were  “washing 
their  hands”  of  prisoner  health  concerns. 
“There  have  been  no  repercussions  for 
any  of  the  wrongdoing,”  she  said,  adding 
that  Smith,  despite  receiving  whistleblow- 
er status,  had  suffered  negative  career 
repercussions. 

Although  Smith  filed  suit  against 
federal  officials,  the  case  was  dismissed; 
an  appeal  to  the  Eleventh  Circuit  was 
dismissed  in  April  2010  for  lack  of 
prosecution.  See:  Smith  v.  United  States, 
U.S.D.C.  (N.D.  Fla.),  Case  No.  5:08- 


A lawsuit  filed  by  the  American  Civil 
Liberties  Union  that  alleged  defi- 
ciencies in  health  care  at  the  San  Diego 
Correctional  Facility  (SDCF)  in  Otay 
Mesa,  California  has  been  settled,  accord- 
ing to  a December  16,  2010  press  release 
issued  by  the  ACLU. 

The  suit  named  as  defendants  the 
Immigration  and  Customs  Enforcement 
agency  (ICE),  a branch  of  the  U.S.  De- 
partment of  Homeland  Security,  as  well  as 
officials  and  employees  of  ICE  and  Cor- 
rections Corporation  of  America  (CCA), 
the  private  company  managing  SDCF. 

Originally  filed  in  2007  by  the  ACLU, 
the  ACLU  of  San  Diego  and  Imperial 
Counties,  and  the  law  firm  of  Cooley 
LLP,  the  lawsuit  alleged  that  detainees  at 
SDCF  were  routinely  subjected  to  long 
delays  before  receiving  treatment,  denied 
necessary  medication  for  chronic  illnesses 
and  refused  essential  referrals  prescribed 
by  medical  staff. 

According  to  the  ACLU,  “the  lawsuit 
specifically  cited  the  cases  of  1 1 detain- 


cv-00084-RS-AK.  Smith,  who  is  still 
employed  with  the  BOP,  had  received  an 
“outstanding  whistleblower”  award  from 
the  Office  of  Special  Counsel  in  2006. 

Meanwhile,  the  BOP  stated  that 
“changes  already  implemented  in  our 
operations  and  the  changes  planned  will 
ensure  that  all  of  our  operations  continue 
to  operate  as  safely  as  possible,”  according 
to  spokeswoman  Traci  Billingsley.  “We  are 
committed  to  ensuring  compliance  with 
all  applicable  health,  safety,  and  environ- 
mental requirements,”  she  added. 

The  UNICOR  recycling  programs 
are  still  in  operation  at  various  BOP 
facilities,  including  Atwater.  In  2009, 
UNICOR  workers  reportedly  processed 
39  million  pounds  of  electronic  waste.  See: 
“A  Review  of  Federal  Prison  Industries’ 
Electronic-Waste  Recycling  Program,” 
U.S.  Dept,  of  Justice,  Office  of  the  Inspec- 
tor General  (Oct.  2010).  P 

Additional  sources:  www.miamiherald.com, 
www.  ny times,  com,  www.  mcclatchvdc.  com 


ees,  including  several  whose  bipolar 
disorders  and  depression  went  untreated, 
a man  who  was  forced  to  wait  more  than 
eight  months  for  eye  surgery  and  nearly 
suffered  permanent  disfigurement,  and 
detainees  who  never  received  medical 
attention  despite  suffering  from  a variety 
of  maladies  including  Type  2 diabetes, 
hypercholesterolemia,  hypertension, 
abscessed  and  broken  teeth,  and  severe 
chest  pains.” 

David  Blair-Loy,  legal  director  of  the 
ACLU  of  San  Diego  and  Imperial  Coun- 
ties, noted  that  “Immigration  officials 
must  ensure  that  immigration  detainees  do 
not  suffer  or  die  unnecessarily.”  According 
to  Anthony  Stiefler  of  Cooley  LLP,  “It  is 
at  odds  with  our  American  values  to  allow 
people  to  suffer  long-term  health  conse- 
quences or  even  death  because  authorities 
refuse  to  treat  them.” 

The  plaintiffs  sought  class  certifica- 
tion, which  was  denied  by  the  district 
court.  They  appealed  to  the  Ninth  Circuit, 
which  referred  the  case  to  mediation. 
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The  parties  then  worked  out  a settlement 
agreement  in  December  2010  and  the 
district  court  certified  a settlement  class 
on  April  21,  2011. 

Although  not  conceding  any 
wrongdoing,  the  defendants  agreed  to  a 
broad-ranging  series  of  improvements 
that  the  ACLU  felt  would  bring  health 
care  at  SDCF  up  to  acceptable  standards. 
The  defendants  agreed  to  provide  health 
care  “that  meets  or  exceeds  the  following 
NCCHC  standards  as  set  forth  in  Stan- 
dards for  Health  Services  in  Jails  (2008)”: 
Access  to  Care,  Medical  Autonomy, 
Staffing,  Pharmaceutical  Operations, 
Medication  Services,  Receiving  Screening, 
Initial  Health  Assessment,  and  a host  of 
other  provisions  required  by  prison  health 
care  guidelines. 

The  settlement  also  provides  that 
the  federal  defendants  “shall  expand  the 
provision  of  mental  health  care  profes- 
sionals for  Class  Members  by  providing 
the  equivalent  of  one  full-time  additional 
psychiatrist  and  four  full-time  additional 
psychiatric  nurses....  If  ICE  requires 
a Treatment  Authorization  Request 
(‘TAR’),  then  a TAR  prepared  by  a medi- 
cal practitioner  for  off-site  non-emergency 
medical  treatment  for  a Class  Member 
shall  be  [acted  upon]  within  five  business 
days....” 

Additionally,  the  defendants  “shall 
take  all  reasonable  steps  to  ensure  that 
authorized  off-site  medical  treatment 
commences  within  a clinically  appropriate 
period  of  time...”  and  the  federal  defen- 
dants “shall  maintain  a tracking  system 
for  pending  off-site  appointments  for 
Class  Members.”  Under  the  agreement  the 
term  “emergency  services”  will  no  longer 
be  required  for  prisoners  to  receive  health 
care,  if  to  deny  treatment  “would  cause 
deterioration  of  the  detainee’s  health 
or  uncontrolled  suffering....”  The  clear 
intention  of  the  settlement  is  to  address 
all  “serious  medical  need(s),  regardless  of 
whether  such  medical  condition  requires 
emergency  or  urgent  treatment.” 

Pursuant  to  the  agreement,  “De- 
fendant CCA  shall  also  ensure  that 
appropriate  training,  policies,  and/or 
practices  shall  continue  to  be  implemented 
at  SDCF,  or,  as  applicable,  shall  be  imple- 
mented, to  provide  reasonable  assurances 
that  SDCF  CCA  staff  carry  out  directives 
from  medical  staff  related  to  treatment  of 
Class  Members.” 

The  agreement  further  required  the 
defendants  to  produce  various  documents, 
including  information  related  to  cur- 
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rent  medical  and  mental  health  staffing; 
the  status  of  hiring  efforts;  lists  of  new 
medication  orders,  including  documents 
showing  when  each  patient  received 
medication;  medical  emergency  logs; 
audits  or  evaluations  conducted  by  any 
third  parties  regarding  medical  or  mental 
health  care;  and  all  policy  and  procedure 
manuals  and  local  operating  procedures 
governing  dental,  medical,  mental  health 
and  vision  care. 

The  defendants  were  also  required 
to  provide  the  plaintiffs  with  a copy  of 
all  medical  records  for  prisoners  who  die 
“during  their  confinement  at  SDCF  during 
the  time  that  the  Agreement  is  effective.” 
Additionally,  the  parties  agreed  that  on 
the  one-year  anniversary  of  the  settlement 
agreement  they  “shall  stipulate  to  dismiss 
this  action  with  prejudice”  unless  the  de- 
fendants are  in  non-compliance. 

According  to  Elizabeth  Alexander, 
former  director  of  the  ACLU  National 
Prison  Project  and  lead  counsel  in  the 
case,  “For  the  first  time,  ICE  has  com- 
mitted to  providing  all  necessary  health 
care  to  immigration  detainees  beyond  just 
emergency  care.  For  too  long  ICE’s  own 
policies  allowed  it  to  provide  detainees 
with  nothing  beyond  a narrow  definition 
of  emergency.  This  settlement  is  recog- 
nition that  it  is  unconstitutional  not  to 
provide  people  in  government  custody 
with  all  necessary  health  care.” 

The  district  court  retained  juris- 
diction to  oversee  disputes  among  the 
parties  arising  from  interpretation  and 
enforcement  of  the  terms  of  the  settlement 
agreement.  The  parties  agreed  to  pay  their 
own  costs  and  attorney  fees.  See:  Woods 
v.  Myers,  U.S.D.C.  (S.D.  Cal.),  Case  No. 
3:07-cv-01078-DMS-PCL.  FI 

Additional  sources:  ACLU  of  San  Diego 
and  Imperial  Counties,  ACLU  National 
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CCA  Psychiatrist’s  License  Restricted  for  Sexual 
Misconduct  with  Florida  Female  Prisoners 


Florida’s  Department  of  Health  (FDH) 
issued  an  emergency  order  in  March 
2011  that  placed  restrictions  on  a psychia- 
trist accused  of  sexual  misconduct  while 
treating  female  prisoners  at  the  Hernando 
County  Jail  (HCJ).  At  the  time  of  the 
alleged  misconduct  the  jail  was  managed 
by  Corrections  Corporation  of  America 
(CCA);  since  August  2010,  HCJ  has  been 
operated  by  the  county. 

In  a March  22,  2011  order,  the  FDH 
found  that  the  actions  of  Dr.  James  A. 
Yelton  Rossello  “regarding  his  patients 
were  egregious  and  constitute  a threat  to 
the  public  health  and  safety.”  The  order 
restricted  him  from  providing  medical, 
mental  health  or  psychiatric  treatment 
to  patients,  specifying  that  he  may  treat 
female  patients  only  under  the  supervi- 
sion of  a third-party  licensed  medical 
professional. 

Each  of  the  prisoners  Rossello  was 
accused  of  preying  upon  in  his  window- 
less office  at  the  CCA-run  jail  were  in 
their  early  to  late  20s.  While  interviewing 
a 24-year-old  patient  identified  as  “C.A.,” 
he  told  her  he  had  been  married  for  about 
24  years  and  was  “faithful  98  percent  of 
the  time,”  but  that  when  confronted  with 
women  like  her  “he  became  a bad  boy.” 

In  early  2009,  Rossello  asked  C.A.  to 
allow  him  to  see  her  topless.  She  refused 
and  tried  to  leave,  but  consented  to  give 
him  a hug.  Rossello  then  became  aggres- 
sive, pushing  her  against  a wall,  kissing 
her  neck  and  lips,  and  putting  his  hand 
between  her  legs. 

When  Rossello  asked  another  prison- 
er, “S.B.,”  to  see  her  breasts,  she  complied. 
At  his  final  meeting  with  the  24-year-old, 
they  kissed  and  he  said  he  would  take  her 
shopping  when  she  was  released  from  jail. 
She  believed  he  was  offering  her  goods  in 
exchange  for  sex. 

Rossello  had  at  least  two  interviews 
with  21 -year-old  “T.A.”  At  a March  2010 
meeting,  he  asked  about  her  job  as  an  ex- 
otic dancer  and  said  he  would  like  a “lap 
dance”  from  her.  After  inquiring  if  she 
would  have  sex  with  him  upon  release,  he 
made  her  sit  on  his  lap.  Around  July  2010, 
Rossello  asked  to  see  T.A.  naked  and  in- 
ferred he  would  prescribe  her  medications 
only  if  she  complied.  When  she  pulled 
down  her  pants,  Rossello  grabbed  her 
underwear.  She  pulled  away  and  left  the 
room.  He  later  asked  to  see  her  socially,  to 

October  2011 


receive  her  phone  number  and  for  a kiss, 
which  she  refused  before  being  kissed  on 
the  cheek. 

The  end  for  Rossello  began  at  an 
August  3,  2010  meeting  with  29-year-old 
“T.W.”  He  asked  her  to  pull  down  her 
pants,  which  she  refused.  He  also  asked 
to  see  her  upon  release,  implying  that  he 
would  trade  prescription  anxiety  medica- 
tion for  sex.  She  informed  a guard  after  the 
meeting,  which  led  to  an  investigation. 

CCA  placed  Rossello  on  administra- 
tive leave.  “I  think  the  conclusion  was  that 
the  allegations  were  serious  enough  and 
credible  enough,”  said  CCA  spokesman 
Steve  Owen,  “that  we  did  not  want  to  keep 
his  services.”  CCA  later  fired  Rossello. 

Rossello  operates  a private  practice  in 
Gainesville  and  held  the  title  of  assistant 
clinical  professor  at  the  University  of 
Florida.  Upon  being  informed  about  the 
sexual  misconduct  allegations,  a university 
spokesperson  said  they  intended  to  revoke 
his  title. 

“The  most  important  thing  for  [Dr. 
Rossello]  is  preserving  his  license,  and 
that’s  the  only  thing  we’re  focused  on,” 
stated  Jesse  Smith,  Rossello’s  attorney. 
“The  only  accusations  he’s  ever  faced  as 
far  as  I know  are  related  to  those  inmates 
in  Hernando  County.” 

Three  of  the  prisoners  Rossello  is 


The  Sixth  Circuit  held  that  Michigan 
had  to  allow  the  appeal  of  a prisoner’s 
criminal  conviction  when  prison  officials 
had  delayed  the  mailing  of  his  appeal 
documents  until  after  the  filing  deadline 
had  expired. 

Following  his  criminal  conviction  in 
state  court,  John  Andrew  Dorn,  a Michi- 
gan prisoner,  refused  appointed  appellant 
counsel  and  told  the  trial  judge  that  he 
would  retain  appellate  counsel  himself. 
Having  not  yet  secured  an  attorney  and 
being  responsible  for  filing  his  claim  of 
appeal,  Dorn  requested  disbursement  of 
the  filing  fee  from  his  prison  account  on 
June  11,  1998. 
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accused  of  molesting  have  since  filed  a 
civil  suit  against  him  and  CCA  in  Her- 
nando County  Circuit  Court.  One  of  the 
prisoners  claimed  that  CCA  placed  her 
in  solitary  confinement  after  she  reported 
Rossello’s  misconduct.  Another  said  Ros- 
sello would  bring  her  lunch,  but  wouldn’t 
let  her  eat  unless  she  sat  on  his  lap. 

Prosecutors  are  awaiting  the  outcome 
of  the  FDH’s  investigation  to  determine  if 
criminal  charges  are  appropriate.  Florida 
law  requires  penetration  to  charge  a doc- 
tor with  sexual  battery  against  a patient. 
“His  acts,  while  reprehensible,  do  not 
violate  those  statutes.  It  might  have  been 
bargained  for,  but  it  wasn’t  against  their 
will,”  said  prosecutor  Brian  Trehy.  “I  don’t 
know  whether  he’s  broken  Florida  laws  at 
this  point.  I have  to  wait  on  the  experts  to 
tell  me  that.” 

Of  course,  it  doesn’t  take  an  expert 
to  know  that  if  the  allegations  against 
Rossello  are  proven,  he  has  no  business 
treating  female  prisoners  - or  anyone 
else  for  that  matter.  See:  Dept,  of  Health 
v.  Rossello,  Florida  Dept,  of  Health 
Administrative  Complaint,  Case  No. 
2010-23877.  P 

Sources:  St  Petersburg  Times,  Her- 
nando Today,  www.tampabay.com,  www. 
baynews9.  com 


On  June  15,  1998,  he  gave  the  same 
prison  official  his  claim  of  appeal,  to  be 
notarized  and  mailed  with  the  disburse- 
ment. The  filing  deadline  was  June  22; 
however,  the  prison  official  waited  until 
June  23,  1998  to  mail  the  documents. 
Consequently,  the  state  appellate  court 
dismissed  Dorn’s  claim  for  lack  of  ju- 
risdiction due  to  the  late  filing  of  his 
appeal. 

Dorn  filed  a motion  to  reconsider  or 
reinstate,  explaining  the  facts  to  the  court 
of  appeals.  His  motion  was  summarily 
denied  “for  lack  of  merit  in  the  grounds 
presented.”  He  appealed  that  decision  to 
the  Michigan  Supreme  Court,  but  his  ap- 
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Sixth  Circuit:  Prisoner  Must  be 
Allowed  Direct  Appeal  When  Prison 
Delayed  Appeal  Mailings 

by  Matt  Clarke 


plication  for  leave  to  appeal  was  denied 
because  the  state  Supreme  Court  “was  not 
persuaded  that  the  questions  presented 
should  be  reviewed.” 

Dorn  filed  for  state  post-conviction 
relief.  His  petition  was  denied  with  the 
notation  that  he  was  “rearguing  issues 
that  were  brought  in  his  various  motions 
and  applications  for  leave  to  appeal.” 
Dorn’s  motion  for  leave  to  appeal  the 
post-conviction  decision  was  denied  be- 
cause it  “failfed]  to  meet  the  burden  of 
establishing  entitlement  to  relief  under 
[Michigan  Court  Rule]  6.508(D).”  The 
Michigan  Supreme  Court  also  declined 
to  hear  Dorn’s  appeal. 

Dorn  then  filed  a pro  se  petition  for 
writ  of  habeas  corpus  pursuant  to  28 
U.S.C.  § 2254  in  federal  district  court.  The 
court  denied  his  petition,  but  certified  an 
appeal  as  to  whether  he  was  denied  an 
appeal  of  right. 

The  Sixth  Circuit  appointed  Colum- 
bus, Ohio  attorney  Gene  Crawford  to 
represent  Dorn.  The  Court  of  Appeals 
reviewed  the  case  de  novo,  finding  that 
there  had  been  no  adjudication  of  Dorn’s 
claims  on  the  merits  in  state  court. 

The  Sixth  Circuit  noted  that  U.S.  Su- 
preme Court  precedent  placed  on  prison 
officials  “an  affirmative  obligation  to 
assure  all  prisoners  meaningful  access  to 
the  courts,”  and  relief  had  been  granted 
when  a prison’s  ban  on  sending  papers 
from  the  facility  resulted  in  the  dismissal 
of  a prisoner’s  appeal  of  right.  See:  Dowd 
v.  United  States  ex  rel.  Cook,  340  U.S.  206, 


208  (1951). 

Finding  that  Dorn  had  given  prison 
officials  a reasonable  amount  of  time  to 
mail  his  appeal  documents  prior  to  the  fil- 
ing deadline,  the  Sixth  Circuit  found  that 
the  prison  official’s  actions  amounted  to  a 
complete  denial  of  Dorn’s  right  to  appeal 
in  violation  of  his  constitutional  right  of 
access  to  the  courts. 

The  Court  of  Appeals  held  that  the 
“denial  of  the  entire  judicial  proceed- 
ing itself,  which  a defendant  wanted  at 
the  time  and  to  which  he  had  a right,  ... 
demands  a presumption  of  prejudice.” 
Further,  Dorn  had  shown  actual  prejudice 
because  his  subsequently-filed  appellate 
and  post-conviction  motions  “contained 
additional  hurdles  that  a prisoner  must 
jump  [through]  before  receiving  consider- 
ation of  his  claims”  that  were  not  present 
in  a direct  appeal  of  right. 

Therefore,  the  Sixth  Circuit  reversed 
and  remanded  the  case  to  the  district  court 
with  instructions  to  enter  an  order  giving 
Michigan  officials  a reasonable  time  to 
provide  Dorn  his  direct  appeal,  “failing 
which  he  shall  be  discharged”  from  cus- 
tody. See:  Dorn  v.  Lafler,  601  F.3d  439  (6th 
Cir.  2010).  FI 
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Louisiana  Sex  Offender  Agrees  to  Surgical  Castration 


What  should  be  done  with  sex  offend- 
ers who  are  not  prison  guards,  cops 
or  priests  is  an  emotionally-charged  issue. 
Most  states  have  adopted  some  form  of 
civil  commitment,  but  others  have  adopted 
the  more  drastic  option  of  chemical  and 
surgical  castration.  An  incarcerated  Loui- 
siana child  molester  recently  volunteered 
for  an  even  more  extreme  approach,  agree- 
ing to  be  surgically  castrated  in  exchange 
for  his  freedom. 

Castration,  either  surgical  or  chemi- 
cal, is  on  the  law  books  of  eight  U.S. 
states;  according  to  2006  data  the  proce- 
dure is  authorized  in  California,  Florida, 
Georgia,  Louisiana,  Montana,  Oregon, 
Texas  and  Wisconsin.  That  form  of  pun- 
ishment, however,  is  rarely  used. 

For  example,  of  Florida’s  approxi- 
mately 102,000  prisoners,  more  than 
1 1,100  have  been  convicted  of  sex  crimes. 
Only  1 5 prisoners  are  scheduled  for  cas- 
tration upon  their  release,  according  to 
the  Florida  Department  of  Corrections. 
Whether  it  is  chemical  or  surgical  castra- 
tion is  the  prisoner’s  choice;  chemical 
castration  usually  involves  ongoing  treat- 
ment with  Depo-Provera,  which  reduces 
testosterone  levels. 

“That’s  an  awful  draconian  step  to 
take,”  said  University  of  Florida  profes- 
sor Bob  Dekle,  a former  prosecutor.  “I 
personally  would  have  been  reluctant  to 
ask  for  it.  And  I think  most  judges  Fve 
appeared  before  would  be  reluctant  to 
order  it  unless  it  was  off  the  Richter  scale 
for  awful.” 

As  most  offenders  who  qualify  for 
castration  are  serving  life  sentences,  the 
procedure  is  largely  unnecessary.  “It’s 
something  on  the  books,  but  appears  to 
be  ignored,”  said  Dekle.  “It’s  not  uncom- 
mon that  you  occasionally  run  across 
something  that  you  say,  ‘How  long’s  that 
been  on  the  books?’  Laws  like  that  are 
probably  not  needed.” 

One  Louisiana  prisoner  convicted  of 
three  counts  of  molesting  girls  age  6 to  12 
found  castration  preferable  to  spending 
the  rest  of  his  life  in  prison.  As  part  of  a 
plea  agreement  for  a 27-year  sentence  in 
1999,  Francis  Phillip  Tullier,  78,  agreed 
to  surgical  castration.  Various  medical 
problems  prevented  the  10-minute  hospi- 
tal procedure  from  occurring  until  March 
3,2011. 

Upon  being  told  that  he  would  remain 


by  David  Reutter 

in  prison  until  2024  unless  he  agreed  to  be 
castrated,  Tullier  said,  “I  lost  my  house, 
I lost  my  wife,  and  now  y’all  trying  to 
take  my  manhood.”  The  judge  replied, 
“It’s  time  to  give  Caesar  what  Caesar  is 
owed.”  Tullier  was  released  from  prison 
after  the  procedure,  which  he  had  to  pay 
for  himself,  and  must  now  register  as  a sex 
offender  having  given  Caesar  his  testicles 
for  his  relative  freedom. 

“They  had  enough  to  send  him  up  for 
two  or  three  life  sentences,”  said  Nathan 
Fisher,  Tullier’s  attorney.  “He  had  no 
chance  of  getting  out  of  prison  unless  we 
did  something  unusual.” 

In  Florida,  civil  commitment  is  the 
tool  most  often  used  by  state  officials 
to  protect  the  public  from  sex  offenders. 
There  are  around  700  residents  at  the 


rison  Legal  News  always  strives  to  get 
things  right.  Last  August,  our  cover 
story  was  an  interview  with  former  pris- 
oner and  famous  actor  Danny  Trejo.  The 
interview  was  conducted  live,  in  person, 
and  transcribed  to  print.  Unfortunately, 
due  to  difficulties  with  the  audio  tran- 
scription process,  some  mistakes  were 
made.  We  are  therefore  running  the  fol- 
lowing corrections  to  our  August  2011 
cover  story: 

Page  3 - First  column,  first  para- 
graph. Mr.  Trejo  did  not  say  his  son  is  a 
rap  singer;  rather,  he  is  a punk/rock  fan. 

Page  4 - Third  column,  at  the  top. 
Mr.  Trejo  worked  for  Jimmy  Gene  at  the 
Narcotics  Prevention  Project,  not  Danny 
Lebatoff.  The  corrected  paragraph  should 
read,  “Yeah,  and  I was  also  just  doing  a 
lot  of  volunteer  work.  You  know,  talking 
at  schools,  doing  whatever  I could.  And 
this  organization  called  the  Narcotics 
Prevention  Project  heard  about  me  and 
a guy  named  Jimmy  Gene  who  was  also 
an  ex-convict  offered  me  a job.  So  I went 
to  work  for  him  and  they  saw  that  I was 
kind  of  articulate  and  I was  the  court 
liaison  for  a while,  then  I was  the  hospital 
coordinator.  And  the  NPP  was  one  of  the 
first  substance  abuse  programs  here  in  LA 
other  than  Synanon  and  those  beat-you- 
down  kinds  of....” 


Florida  Civil  Commitment  Center  await- 
ing trial  to  determine  if  they  qualify  as 
sexual  predators.  It  costs  about  $100  a 
day  to  house  them,  or  $25  million  an- 
nually. This  is  despite  the  fact  that  civil 
commitment  is  of  dubious  value  in  terms 
of  protecting  the  public,  as  opposed  to 
providing  effective  sex  offender  treatment 
programs  and  community  monitoring.  As 
reported  in  PLN,  when  the  sex  offenders 
are  prison  or  jail  guards  and  the  victims 
are  prisoners,  the  punishment  tends  to 
consist  of  probation,  suspended  sentences 
and  short  jail  sentences.  F^ 

Sources:  www.news-press.com,  CBS  News, 
Daily  Mail,  Connecticut  Office  of  Leg- 
islative Research  report  (Feb.  21,  2006), 
Washington  Post 


Page  6 - First  column,  first  full 
paragraph.  “Rap  jacket”  should  be  “rat 
jacket.” 

Page  6 - Middle  column,  halfway 
down.  Mr.  Trejo  said,  “International 
Tattoo  Magazine  says  it’s  the  most  recog- 
nizable tattoo  in  the  world.” 

Page  7 - First  column,  4th  paragraph 
from  the  top.  Mr.  Trejo’s  answer  was,  “Ex- 
actly. I think  society  in  general  don’t  care 
as  long  as  you  do  the  work.” 

Page  8 - First  column,  2nd  full  para- 
graph from  the  bottom.  “I  go  to  Hawaii 
and  I say...”  should  instead  read,  “I  go  to 
CYA  [California  Youth  Authority]  and 
I say....” 

Page  8 - Middle  column,  at  the  top. 
This  sentence  should  read,  “The  teachers’ 
union,  the  teachers’  union  is  probably  the 
best  thing  that  ever  happened  to  teachers, 
probably  the  worst  thing  that  ever  hap- 
pened to  students.” 

PLN  apologizes  for  these  errors, 
and  we’re  pleased  to  make  the  above 
corrections  and  set  the  record  straight. 
The  article  has  been  corrected  on  our 
website.  FI 
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Alaska:  On  June  29,  2011,  a federal 
pretrial  detainee,  Sabil  Mujahid,  54,  was 
convicted  of  a dozen  charges  related  to  rap- 
ing and  threatening  three  other  prisoners  at 
the  Anchorage  Correctional  Center.  Mu- 
jahid was  accused  of  preying  on  smaller, 
younger  prisoners  who  had  cognitive  dis- 
abilities. He  was  being  held  at  the  facility  on 
sex  trafficking  charges,  and  is  scheduled  to 
go  to  trial  in  that  case  in  October. 

California:  Avenal  State  Prison  guard 
Randy  Motl  was  sentenced  to  three 
years  on  June  13,  201 1 for  felony  bribery 
charges.  Motl  was  convicted  of  accepting 
money  and  electronics  equipment  from 
prisoners  and  their  families  in  exchange 
for  smuggling  cell  phones  and  other 
contraband  into  the  facility.  The  offenses 
occurred  between  December  2008  and 
August  2009,  and  Motl  received  over 
$10,000  in  cash  and  electronics  during  that 
time  period  - including  a DVD  player,  a 
laptop  and  toys  for  his  children. 

California:  A report  by  the  State  Con- 
troller’s office  released  in  July  2011  revealed 
that  more  than  500  state  employees  earned 
over  $240,000  in  2010.  At  least  nine  em- 
ployees made  over  $500,000,  mostly  prison 
doctors.  The  top  earner  was  an  unidentified 


News  In  Brief: 

surgeon  at  the  High  Desert  State  Prison, 
who  made  $777,423  last  year.  The  earn- 
ings cited  in  the  report  included  salaries, 
bonuses,  “back  pay  adjustments”  and  re- 
tirement payouts  for  accumulated  paid  time 
off.  California  is  currently  experiencing  a 
budget  deficit  of  around  $10  billion. 

Colorado:  In  June  2011,  following  a 
federal  trial  in  Denver,  four  prisoners  were 
convicted  of  beating  another  prisoner  to 
death  at  FCC  Florence.  Jose  Augustin  Plu- 
ma,  Juan  Martin  Ruelas,  Mark  Rosalez 
and  Justin  Hernandez  were  convicted  of 
murdering  Pablo  Zuniga-Garcia,  33,  alleg- 
edly due  to  a “disrespect”  issue  involving 
the  Surenos  gang.  The  four  assailants  were 
members  of  the  prison  gang.  They  were 
sentenced  in  August  2011;  Hernandez 
received  a 40-year  prison  term,  Rosalez 
received  25  years,  Pluma  was  sentenced  to 
35  years  and  Ruelas  received  20  years. 

Colorado:  A June  2011  four-count 
indictment  charged  prison  guard  Chris 
Turner,  29,  a member  of  the  SORT  team  at 
the  federal  supermax  prison  in  Florence, 
with  stealing  equipment  from  the  facil- 
ity’s armory  to  sell  on  the  black  market. 
Turner  is  accused  of  removing  flash-bang 
grenades  from  the  prison  between  August 


2009  and  December  2010,  and  then  selling 
them.  “A  trusted  member  of  the  Bureau 
of  Prison’s  elite  Special  Operations  Re- 
sponse Team  has  violated  the  public  trust 
by  stealing  these  destructive  devices,”  said 
U.S.  Attorney  John  Walsh. 

Florida:  Cross  City  Correctional  Insti- 
tution sergeant  James  Leslie  Cassidy,  47, 
was  fired  on  June  9,  201 1,  hours  after  be- 
ing arrested  for  battery,  criminal  mischief, 
disorderly  intoxication  and  corruption. 
Cassidy  was  accused  of  being  thrown  out 
of  the  Dawg  House  bar,  twice,  for  fondling 
two  women;  he  also  reportedly  slashed 
tires  on  cars  in  the  bar’s  parking  lot  (which 
was  caught  on  surveillance  video)  and 
threatened  to  kill  a deputy’s  family  while 
being  transported  to  jail,  where  he  was 
placed  in  a restraint  chair.  Cassidy  had 
worked  for  the  Florida  Dept,  of  Correc- 
tions for  almost  24  years. 

Florida:  According  to  a July  1,  2011 
news  report,  two  Hall  County  jail  employ- 
ees were  suspended  following  a December 

2010  uprising  at  the  facility.  Captain  Mark 
Bandy  was  suspended  for  one  day  for  un- 
becoming conduct,  and  jail  guard  Dustin 
Charlton  received  a 5-day  suspension 
for  conduct  unbecoming  an  officer  and 
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unnecessary  use  of  force.  Charlton  was 
accused  of  striking  a restrained  prisoner 
in  the  face  while  Bandy  had  “tapped”  sev- 
eral prisoners  on  the  head  with  his  foot, 
according  to  surveillance  footage.  The  sus- 
pensions were  not  publicly  reported  and 
only  came  to  light  after  a local  newspaper 
filed  an  open  records  request. 

Florida:  Due  to  changes  in  state  law,  a 
free  GED  program  at  the  Volusia  County 
Branch  Jail  will  likely  be  discontinued, 
county  officials  said  in  June  2011.  Under 
new  state  requirements,  students  must  pay 
tuition  fees  and  the  school  must  verify 
their  residency  status  - which  was  not 
previously  required.  Most  prisoners  are 
unable  to  pay  tuition  or  the  cost  of  taking 
the  GED  test. 

Georgia:  A June  2011  shooting  at  the 
Fulton  County  Jail  left  one  prisoner  with 
a gunshot  wound  to  the  hand.  Kortez 
Hurt  reportedly  broke  out  of  his  cell  on 
a maximum-security  floor  of  the  facility, 
went  to  the  cell  of  another  prisoner,  Curtis 
Glanton,  and  fired  multiple  shots  at  him 
through  a slot  in  the  cell  door.  Jail  officials 
were  later  informed  that  the  incident  was 
staged,  with  a potential  negligence  lawsuit 


filed  by  Glanton  being  the  motivation  for 
the  shooting.  Not  explained  was  how  Hurt 
managed  to  get  a gun  into  the  jail  or  how 
he  got  out  of  his  cell. 

Illinois:  Shaun  M.  Smith,  21,  already 
convicted  of  six  financial  crimes,  was  charged 
in  June  2011  with  stealing  around  $4,500 
from  a Special  Inmate  Fund  at  the  DuPage 
County  Jail,  where  he  had  been  incarcerated. 
Smith  received  a check  from  the  jail  for  his 
remaining  funds  after  he  was  transferred  to 
prison;  upon  his  release,  he  used  the  account 
numbers  on  the  check  to  raid  the  jail  account. 
As  a result,  he  now  faces  prosecution  for 
another  financial  crime  that  carries  up  to  a 
10-year  prison  sentence. 

Illinois:  A federal  prison  guard  and  a 
prisoner  at  FCI  Greenville  were  indicted  in 
June  201 1 in  connection  with  a smuggling 
scheme.  According  to  the  U.S.  Attorney’s 
Office,  guard  Druex  Perkins  is  accused  of 
lying  to  the  FBI  when  he  denied  smuggling 
cigarettes  into  the  facility,  while  prisoner 
Khalat  Kalama  was  charged  with  bribery 
of  a federal  official  and  conspiracy  to 
bribe  a federal  official. 

India:  A doctor  was  killed  by  prison- 
ers at  a jail  in  north  Bihar’s  Gopalganj 


district  on  May  30,  2011.  The  physician, 
Buddhadev  Singh,  was  at  the  facility  to 
treat  a prisoner  with  chicken  pox  when  he 
was  confronted  and  fatally  assaulted  by  a 
group  of  prisoners  serving  life  terms.  Ac- 
cording to  prison  officials,  Dr.  Singh  was 
attacked  because  he  had  refused  to  issue 
fake  medical  certificates  that  would  have 
allowed  the  prisoners  to  be  moved  out  of 
the  jail.  Other  doctors  in  Gopalganj  went 
on  a one-day  strike  in  protest  following 
Dr.  Singh’s  death,  and  lawmakers  an- 
nounced they  would  move  forward  with  a 
bill  to  protect  doctors  from  violence. 

Kansas:  Officials  at  the  El  Dorado 
Correctional  Facility  are  notifying  visitors 
that  they  have  to  be  fingerprinted  before 
leaving  the  prison,  using  a print  scanner.  The 
practice  is  to  ensure  that  prisoners  do  not 
manage  to  sneak  out  pretending  they  are  vis- 
itors, though  some  visitors  have  complained 
about  the  practice.  Presumably,  people  who 
are  visiting  criminals  do  not  want  to  be 
treated  like  criminals  themselves. 

Massachusetts:  Deacon  William  Em- 
erson, 66,  who  served  as  a chaplain  at  the 
Middlesex  County  House  of  Correction  in 
Billerica,  was  removed  from  that  position 
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News  in  Brief  (cont.) 


on  March  3,  2011  after  being  accused  of 
smuggling  drugs  into  the  facility.  He  faces 
three  charges  related  to  the  drug  smuggling 
but  failed  to  show  up  in  court  at  his  arraign- 
ment. Emerson  was  also  suspended  from  his 
position  as  a deacon  at  a church  in  Tewks- 
bury, “in  light  of  concerns  that  have  come 
to  our  attention  regarding  his  ministry  as  a 
prison  chaplain,”  a church  official  stated. 

Mexico:  When  Maria  del  Mar  Arjona, 
19,  left  a prison  in  Chetumal  following  a 
conjugal  visit  with  her  incarcerated  boy- 
friend, guards  noticed  that  she  was  nervous 
and  pulling  a large,  bulky  wheeled  suitcase. 


Upon  closer  inspection  her  boyfriend,  Juan 
Ramirez  Tijerina,  was  found  curled  up 
inside  the  luggage.  Arjona  was  arrested  for 
trying  to  help  Tijerina  escape. 

New  York:  According  to  a policy 
that  took  effect  in  March  2011,  visitors 
to  New  York  City  jails  who  wear  scanty 
clothing  or  clothes  that  are  torn  or  display 
expletives  will  have  to  wear  XXL  bright 
green  T-shirts  to  cover  up  their  offending 
garments.  Jail  officials  purchased  800  of 
the  T-shirts  at  a cost  of  $5,000.  The  visita- 
tion dress  code  also  forbids  gang  symbols, 
swimwear,  low-cut  tops  and  short  skirts. 

South  Carolina:  State  prison  Lt.  Esther 
Quattlebaum,  employed  at  the  Kirkland 
Correctional  Facility,  was  charged  in  June 


2011  with  16  counts  of  fraudulent  acquisi- 
tion of  food  stamps,  15  counts  of  financial 
transaction  card  fraud  and  forgery,  and 
two  counts  of  official  misconduct.  She  was 
placed  on  administrative  suspension;  no 
other  details  were  made  available. 

Texas:  On  June  7, 201 1 , former  Texas 
state  prison  guard  Albert  James  Turner,  Jr., 
46,  was  sentenced  to  death  after  being  con- 
victed of  killing  his  wife  and  mother-in-law. 
He  reportedly  cut  the  victims’  throats  in 
front  of  two  of  his  children.  Turner  went  on 
the  run  in  late  December  2009  while  being 
sought  in  connection  with  the  double  ho- 
micide; he  was  captured  in  a shopping  mall 
in  Concord,  North  Carolina  on  March  5, 
2010  and  returned  to  Texas. 
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Hotline:  (214)  229-0979  (collect  calls  from 
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org 
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Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
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leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 


FAMM 

FAMM  (Families  Against  Mandatory 
Minimums)  publishes  the  FAMMGram  three 
times  a year,  which  includes  information  about 
injustices  resulting  from  mandatory  minimum 
laws  with  an  emphasis  on  federal  laws.  Recom- 
mended donation  of  $10  for  a subscription. 
Contact:  FAMM,  1612  K Street  NW  #700, 
Washington,  DC  20006  (202)  822-6700). 
www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
occasionally  publishes  Fortune  News,  a free 
publication  for  prisoners  that  deals  with 
criminal  justice  issues,  primarily  in  New  York. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted 
prisoners  whose  cases  involve  DNA  evidence 
and  are  at  the  post-conviction  appeal  stage. 
Maintains  an  online  list  of  state-by-state  in- 
nocence projects.  Contact:  Innocence  Project, 
40  Worth  St.,  Suite  701,  New  York,  NY  10013 

(212)  364-5340.  www.innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to 
end  sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and 
released  rape  survivors  and  activists  for  almost 
every  state.  Contact:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010 

(213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to  provide 
the  most  comprehensive  coverage  of  wrong- 
ful convictions  and  how  and  why  they  occur. 
Their  content  is  available  online,  and  includes 
all  back  issues  of  the  Justice  Denied  magazine 


and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168  (206) 
335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates 
for  rehabilitative  opportunities  for  prisoners 
and  less  reliance  on  incarceration.  Publishes 
the  CURE  Newsletter.  $2  annual  membership 
for  prisoners.  Contact:  CURE,  P.O.  Box  2310, 
National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual 
newsletter  that  reports  on  drug  war-related 
issues,  releasing  prisoners  of  the  drug  war 
and  restoring  civil  rights.  A subscription  is 
$10  for  prisoners  and  $30  for  non-prisoners. 
Contact:  November  Coalition,  282  West 
Astor,  Colville,  WA  991 14  (509)  684-1550. 
www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters  three  times  a year, 
which  reports  on  criminal  justice  issues  in 
Oregon.  Free  to  Oregon  prisoners,  $7  for  other 
prisoners  and  $25  for  non-prisoners.  Contact: 
PS&J,  825  NE  20th  Avenue  #250,  Portland,  OR 
97232  (503)  335-8449.  www.safetyandjustice.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy 
research  and  advocacy  organization  that 
works  for  a fair  and  effective  criminal  justice 
system  by  promoting  sentencing  reform 
and  alternatives  to  incarceration.  They 
produce  excellent  reports  on  topics  related 
to  sentencing  policy,  racial  disparities,  drug 
policy,  juvenile  justice  and  voting  rights/dis- 
enfranchisement, which  are  available  online. 
Contact:  The  Sentencing  Project,  1705  De- 
Sales  St.  NW,  8th  FI.,  Washington,  DC  20036 
(202)  628-0871.  www.sentencingproject.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  Sc  Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for  P 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Lanyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  l__l 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, ; 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term  isolation  in  control  units,  and  more.  1003  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  


* All  books  are  softcover  except  Prison  Madness  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to 
follow,  exercises  to  perform,  and  a bibliography.  1031  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses 
proven,  effective  means  of  crime  prevention.  1019  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bmce  Franklin,  Penguin 
Books,  368  pages.  $17.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant  I- 
now  than  when  it  first  appeared  40  years  ago.  1016  |__| 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  |__| 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews, 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  drug  trafficking.  1014  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $21.95.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available) 


Subscription  Rates 


1 year 

2 years 

3 years 

4 years 

Prisoners 

$30 

$ 60 

$ 90 

$120 

Individuals 

$35 

$ 70 

$105 

$140 

Professionals 

(Attorneys,  agencies,  libraries) 

$90 

$180 

$270 

$360 

Subscription  Bonuses 

2 years  - 2 bonus  issues  for  26  total  issues 

3 years  - 4 bonus  issues  (40  total)  or  a bonus  book  as  listed  on  pg.  5 3 

4 years  - 6 bonus  issues  (54  total)  or  a bonus  book  as  listed  on  pg.  53 

(All  subscription  rates  and  bonus  offers  are  valid  as  of  7-31-201 1) 


VISA 


MasterCard 


Purchase  with  Visa,  MasterCard,  AmEx  or  Discover  by  phone:  802-257-1342 
Or  buy  books  and  subscriptions  online:  www.prisonlegalnews.org 


Mail  Payment 

and  Order  to: 


Prison  Legal  News 
P.O.  Box  2420 
W.  Brattleboro,  VT  05303 


All  purchases  must  be  pre-paid.  Prisoners  can  pay  with  new 
first-class  stamps  (strips  or  books  only,  no  loose  stamps)  or 
pre-stamped  envelopes,  if  allowed  by  prison  policies. 

Please  Change  my  Address  to  what  is  entered  below  | | 

Mail  Order  To: 


Subscribe  to  Prison  Legal  News  $ Amount 

6 month  subscription  (prisoners  only)  - $18  

1 yr  subscription  (12  issues)  

2 yr  subscription  (2  bonus  issues  for  26  total!)  

3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want)  
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ARE  PRISON  PHONE  RATES  KEEPING  YOU  LOCKED  DOWN? 


We  guarantee  savings  of  up  to  90%  on  your  long  distance,  out-of-state,  and  international  calls  from 

all  Federal  prisons,  county  jails  and  State  prisons. 

Call,  write,  e-mail  or  check  out  our  website  for  more  information! 


TO  CELEBRATE  PLN'S  21  st  ANNIVERSARY  WE'RE  OFFERING  TWO  SPECIAL  PROMOTIONS;  ONE  FREE  MONTH  OF 
SERVICE  TO  ALL  NEW  SUSCRIBERS  TO  OUR  US  DOMESTIC  PLANS  - (PROMO  CODE:  PLNUSA)  - AND/OR  1 00  FREE 
INTERNATIONAL  MINUTES  FOR  NEW  INTERNATIONAL  SUBSCRIBERS  -(PROMO  CODE:  PLNINTL). 


Garantizamos  ahorro  de  hasta  el  90%  en  tus  llamadas  de  larga  distancia  inter-estales  e internacionales  desde 

todas  las  carceles  federales,  locales  y estatales. 

Para  contactar  con  nosotros:  Llame,  escriba  o entre  en  nuestra  pagina  web  para  mas  informacion  . 

PARA  CELEBRAR  EL  PLN'S  21  ANIVERSARIO,  ESTAMOS  OFRECIENDO  DOS  PROMOCIONES  ESPECIALES, 
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New  York’s  Sex  Offender  Civil  Commitment  Program 
Proves  Expensive,  Problematic 


At  an  annual  cost  of  $175,000  per 
civilly-committed  sex  offender.  New 
York’s  civil  commitment  program  is  the 
second  most  expensive  in  the  country 
(Washington  state  is  first  at  a cost  of 
$177,000  per  prisoner).  As  of  December 
2010,  the  more  than  $40  million-per-year 
program,  which  has  the  ability  to  confine 
up  to  230  civilly-committed  sex  offenders 
(CCSOs)  in  two  facilities,  was  at  maxi- 
mum capacity.  Further,  with  the  addition 
of  around  70  new  CCSOs  each  year,  the 
annual  costs  are  expected  to  increase  by 
$12  million  a year  - which  does  not  in- 
clude the  cost  of  opening  new  facilities  or 
the  expense  of  litigation  associated  with 
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the  state’s  civil  commitment  statute. 

The  cost  of  the  state’s  sex  offender 
civil  commitment  program  might  have 
grown  even  faster,  but  a decision  by  the 
New  York  Court  of  Appeals  - the  state’s 
highest  court  - limited  the  application  of 
civil  commitment  to  persons  incarcerated 
or  on  parole  for  a current  sex  offense,  and 
required  that  the  petition  that  starts  the 
commitment  process  be  hied  before  an 
offender  completes  his  or  her  sentence  for 
a sex  offense. 

Article  10 

New  York’s  Sex  Offender  Treatment 
and  Management  Act,  article  10  of  the 
Mental  Hygiene  Law,  was  enacted  on 
April  13,2007.  Ironically  it  passed  with  the 
support  of  then-Governor  Eliot  Spitzer, 
who  later  reigned  following  a prostitu- 
tion scandal.  The  statute  requires  civil 
commitment  of  “detained”  sex  offenders 
who  suffer  from  a “mental  abnormality” 
that  renders  them  incapable  of  controlling 
their  sexual  impulses  and  are  thus  likely  to 
reoffend.  The  first  civil  commitment  took 
place  in  November  2007.  Less  than  four 
years  later,  civil  commitments  are  putting 
a heavy  strain  on  an  already  stressed  state 
budget. 

CCSOs  are  held  at  the  Central  New 
York  Psychiatric  Center  in  Marcy  and 
the  St.  Lawrence  Psychiatric  Center  in 
Ogdensburg.  Both  are  now  at  capacity. 
Plans  are  being  made  to  convert  office 
space  in  an  unused  building  at  Marcy  into 
living  quarters  for  1 50  more  CCSOs.  Even 
if  that  takes  place,  it  will  only  satisfy  the 
need  for  housing  newly-confined  CCSOs 
for  the  next  two  years. 


According  to  the  state’s  Office  of 
Mental  Health  (OMH),  “the  population 
growth  [of  civilly  committed  sex  offend- 
ers] will  continue  unabated  for  many  years 
and  at  costs  that  may  well  be  unsustain- 
able in  an  uncertain  fiscal  climate.” 

One  might  be  tempted  to  blame  the 
legislature  for  shortsightedness  in  passing 
article  10  without  providing  adequate 
funding,  but  that  would  be  premature. 
Article  10  contains  a bifurcated  civil  com- 
mitment process  in  which  a court  decides 
whether  to  place  sex  offenders  in  a secure 
facility  or  on  Strict  and  Intensive  Super- 
vision and  Treatment  (SIST),  a kind  of 
super-parole  that  requires  the  CCSO  to 
be  placed  on  GPS  monitoring  and  sub- 
mit to  periodic  polygraph  examinations. 
Activities  that  are  not  criminal,  such  as 
using  alcohol,  viewing  pornography  or 
calling  telephone  sex  lines,  are  prohibited 
for  offenders  on  SIST.  Engaging  in  one 
of  the  prohibited  activities  can  result  in 
the  CCSO  being  removed  from  SIST  and 
confined  in  a secure  facility. 

SIST  Shortcomings 

There  are  several  problems  with  SIST. 
First  and  foremost,  it  isn’t  being  used  as 
often  as  anticipated.  The  legislature  as- 
sumed that  about  two-and-a-half  CCSOs 
would  be  placed  on  SIST  for  every  one 
committed  to  a secure  facility.  In  reality, 
the  ratio  is  two-to-one  in  favor  of  offend- 
ers being  sent  to  a secure  facility.  As  a 
result  the  civil  commitment  program  has 
become  five  times  more  expensive  than 
expected. 

Why  is  it  less  likely  for  CCSOs  to 
be  placed  on  SIST?  In  a word,  politics. 
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NY  Sex  Offender  Program  (cont.) 


Judges  have  to  face  the  political  and  pub- 
lic relations  consequences  if  they  make  a 
mistake.  As  noted  by  New  York  Supreme 
Court  Justice  Thomas  Van  Strydonck  in 
a 2008  case  over  whether  a man  who  had 
sexually  assaulted  a 7-year-old  girl  should 
be  placed  on  SIST  or  confined,  article  10 
required  that  “the  most  dangerous  are  to 
be  confined  while  offenders  who  pose  a 
risk  of  harm,  albeit  lesser,  are  to  be  treated 
within  the  community”  on  SIST  Due  to 
a lack  of  “clear  and  convincing”  evidence 
that  the  defendant  could  not  control  his 
sexual  impulses,  Van  Strydonck  placed 
him  on  SIST  - but  not  without  reserva- 
tions. 

“How  can  it  be  said  that  anyone  with 
this  defined  ‘mental  abnormality’  is  not 
likely  to  be  a danger  to  others  if  not  con- 
fined?” he  asked.  To  be  on  the  safe  side, 
some  judges  are  more  likely  to  order  con- 
finement rather  than  release  on  SIST 

Among  the  93  CCSOs  placed  on  SIST 
between  November  2007  and  November 
2010,  54  (about  58%)  violated  the  terms 
of  their  supervision.  A quarter  of  those 
committed  the  violation  within  the  first 
month  they  were  on  community  super- 
vision. Eight  (8.5%)  were  charged  with 
new  crimes  and  21  (22%)  were  accused  of 
non-criminal  sex-related  activities.  This 
means  that  the  majority  of  the  infrac- 
tions (69.5%)  were  neither  criminal  nor 
sex-related,  giving  rise  to  questions  about 
the  harshness  of  the  SIST  rules  and  their 
enforcement. 

“SIST  is  all  about  public  safety  and 
treatment,  so  if  the  person  appears  to  us 
to  be  ratcheting  up  or  not  being  responsive 
to  the  requirements  outlined  by  the  court, 
we  will  take  that  person  into  custody,”  said 
Mary  Osborne,  assistant  deputy  director 
of  the  Division  of  Parole’s  sex  offender 
management  unit.  A judge  then  decides 
whether  to  send  the  CCSO  to  a secure 
facility  or  return  them  to  community 
supervision. 

Another  problem  is  the  expense  of 
SIST  At  an  annual  cost  of  $10,000  to 
$12,000  per  offender,  it  is  around  twice 
the  cost  of  standard  parole.  Why  the  extra 
expense?  SIST  caseloads  are  smaller  than 
parole  caseloads,  allowing  for  more  inten- 
sive supervision  and  cooperation  with  sex 
offender  treatment  agencies  to  ensure  that 
the  CCSO  is  attending  court-mandated 
appointments. 

The  alternative  of  committing  a 

3 


CCSO  to  a secure  facility  is  even  more 
expensive.  The  initial  annual  cost  was 
$225,000  per  civilly  committed  sex  of- 
fender. Personnel  cuts  brought  the  cost 
down  to  the  current  level  of  approximately 
$175,000  per  CCSO,  which  is  still  about 
four  times  as  expensive  as  incarcerating 
an  offender  in  a state  prison. 

Due  Process 

Before  a detained  sex  offender  can  be 
civilly  committed  to  SIST  or  confinement, 
the  state  must  provide  due  process.  The 
cost  of  the  required  investigations  and 
trials  are  not  included  in  the  cost  of  the 
civil  commitment  program  but  constitute 
an  additional  related  expense. 

Article  10  proceedings  begin  when  the 
agency  having  custody  of  a sex  offender 
notifies  the  Attorney  General  (AG)  and 
OMH  that  the  sex  offender  is  nearing  re- 
lease. OMH  reviews  the  offender’s  records 
to  see  if  he  or  she  should  be  referred  to  a 
“case  review  team”  for  evaluation. 

If  the  sex  offender  is  referred  to  a case 
review  team,  notice  is  sent  to  the  offender, 
who  is  designated  the  “respondent.” 
Should  the  case  review  team  decide  that 
the  respondent’s  records  indicate  a “men- 
tal abnormality,”  it  notifies  the  respondent 
and  the  AG’s  office.  The  AG  then  reviews 
the  case  and  decides  whether  to  file  a civil 
management  petition. 

After  a petition  is  filed,  an  attorney 
is  appointed  for  the  respondent  and  a 
court  must  find  probable  cause  that  the 
respondent  requires  civil  management.  If 
probable  cause  is  found,  a trial  is  held  and 
a unanimous  jury  must  determine  whether 
the  AG  has  proven  by  clear  and  convinc- 
ing evidence  that  the  respondent  is  a sex 
offender  with  a mental  abnormality.  The 
respondent  may  waive  the  jury  and  have 
a judge  make  the  decision. 

Should  the  fact-finder  conclude  that 
the  respondent  is  a sex  offender  with  a 
mental  abnormality,  the  judge  determines 
whether  to  place  the  respondent  on  SIST 
or  order  confinement  in  a secure  facility. 
To  justify  confinement,  the  judge  must 
find  that  the  state  has  proven  by  clear  and 
convincing  evidence  that  the  respondent 
is  a detained  sex  offender  who  is  afflicted 
with  “a  mental  abnormality  involving 
such  a strong  predisposition  to  commit 
sex  offenses,  and  such  an  inability  to 
control  behavior,  that  [he  or  she]  is  likely 
to  be  a danger  to  others  and  to  commit 
sex  offenses  if  not  confined  to  a secure 
treatment  facility  for  care,  treatment,  and 
control  until  such  time  as  he  or  she  no 
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longer  requires  confinement.”  Otherwise, 
the  respondent  is  placed  on  SIST. 

Civil  Commitment  Statistics 

Of  the  1,686  sex  offender  cases 
reviewed  by  OMH  between  November 
2008  and  October  2009,  just  194  offend- 
ers (11.5%)  were  referred  to  the  AG  for 
possible  civil  commitment  and  only  63 
(3.7%)  were  recommended  for  civil  man- 
agement. Of  the  185  civil  management 
petitions  decided  between  April  13,  2007 
and  October  31,  2009,  171  sex  offenders 
were  found  to  have  a mental  abnormality 
and  99  of  those  were  determined  to  be  a 
dangerous  sex  offender  requiring  confine- 
ment. Currently,  the  civil  commitment 
process  results  in  about  70  new  CCSOs 
per  year  at  an  additional  annual  cost  of 
$12  million. 

Other  states  have  been  hammered 
with  high  costs  for  civilly  committing  sex 
offenders,  too.  Over  the  past  three  years 
the  cost  of  Minnesota’s  civil  commit- 
ment program  has  tripled  while  only  one 
committed  sex  offender  has  been  released 
since  1994.  Virginia  is  already  nearing  the 
maximum  capacity  of  a new  $62  million 
sex  offender  civil  commitment  facility  that 
opened  in  2008.  Twenty  states  have  civil 
commitment  laws,  though  some  use  them 
more  enthusiastically  than  others. 

In  these  difficult  budgetary  times 
one  has  to  wonder  about  the  wisdom  of 
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such  programs,  especially  in  light  of  the 
questionable  practice  of  incarcerating 
people  who  have  completed  their  criminal 
sentences  based  on  the  possibility  that 
they  might  commit  future  crimes  - an 
argument  that  presumably  could  be  ap- 
plied to  all  convicted  criminals,  not  just 
sex  offenders. 

Civil  Commitment  Litigation 

In  a November  2010  decision,  the 
highest  court  in  New  York  held  that 
a sex  offender  who  had  been  released 
from  parole  the  day  before  the  AG  filed 
a petition  for  civil  management  was  not 
a “detained  sex  offender”  for  purposes 
of  article  10  and  therefore  could  not  be 
civilly  committed.  The  court  also  decided 
that  because  the  respondent  had  not  been 
serving  time  for  a sex  offense  at  the  time 
he  was  released,  he  was  not  eligible  for 
commitment. 

Mustafa  Rashid  pleaded  guilty  to 
robbery,  burglary,  rape  and  sodomy 
resulting  from  a home  invasion  and  gas 
station  robbery.  He  was  sentenced  to  8 to 
16  years.  After  being  released  on  parole, 
he  was  arrested  for  and  pleaded  guilty  to 
multiple  robbery  charges  for  which  he  was 
sentenced  to  2 to  4 years,  plus  a misde- 
meanor weapons  charge  that  resulted  in  a 
one-year  sentence.  The  new  sentences  were 
concurrent  to  each  other  but  consecutive 
to  his  previous  sentence.  The  weapons 
charge  was  on  the  same  indictment  as 
a sex  offense;  however,  as  part  of  a plea 
agreement  Rashid  was  not  prosecuted  for 
the  sex  offense. 

Rashid  was  eventually  paroled.  While 
on  parole  he  pleaded  guilty  to  misde- 
meanor petty  larceny  and  received  a jail 
sentence,  but  his  parole  was  not  revoked. 
Four  days  after  he  was  released  from  jail 
his  parole  expired.  The  next  day,  the  AG 
filed  a sex  offender  civil  management  peti- 
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tion  under  article  10  in  Supreme  Court  (a 
New  York  trial  court). 

Rashid  was  confined  while  awaiting 
his  civil  commitment  trial.  At  his  probable 
cause  hearing  he  pointed  out  that  he  had 
not  been  incarcerated  when  the  petition 
was  filed  and  had  not  been  on  parole  for 
a sex  offense.  The  AG  argued  that  the  pro- 
ceedings had  started  when  Rashid  received 
notice  of  the  civil  commitment  investiga- 
tion, not  when  the  petition  was  filed.  The 
AG  also  contended  that  Rashid’s  subse- 
quent sentences  acted  to  extend  his  earlier 
sentence  for  a sex  offense  so  that  he  was  in 
effect  on  parole  for  a sex  offense.  The  trial 
court  held  that  Rashid  was  a detained  sex 
offender  and  probable  cause  existed  under 
article  10,  without  addressing  the  issue  of 
whether  he  was  “detained”  at  the  time  the 
proceedings  were  initiated. 

Rashid  filed  a motion  to  dismiss  the 
petition  because  he  was  on  parole  for  a 
weapons  charge,  a Class  A misdemeanor, 
which  was  not  a “designated  felony”  that 
allowed  civil  commitment  under  article  10. 
The  trial  court  dismissed  the  petition  but 
allowed  the  state  to  file  a new  petition  in 
which  it  was  alleged  that  his  more  recent 
sentences  served  to  extend  his  original  sex 
offense  sentence.  The  trial  court  held  that 
Rashid  was  not  a “detained  sex  offender” 
because  he  had  not  been  on  parole  for  a 
sex  offense  but  rather  for  his  later,  non-sex 
offense  crimes.  The  state  appealed  and  the 
Appellate  Division  affirmed.  The  state 
then  appealed  to  the  Court  of  Appeals. 

The  Court  of  Appeals  held  that  a 
civil  commitment  proceeding  begins  at 
the  time  a petition  is  filed,  not  upon  notice 
of  a commitment  investigation.  Since  the 
AG’s  petition  was  filed  a day  after  Rashid’s 
parole  ended,  he  was  not  detained  at  the 
time  of  the  petition  and  therefore  was 
not  a “detained  sex  offender”  within  the 
meaning  of  article  10. 

Further,  the  Court  of  Appeals  held 
that  Rashid’s  later  convictions  and  sen- 
tences following  his  sex  offenses  did  not 
serve  to  extend  his  sentence  for  the  sex  of- 
fenses. Therefore,  he  was  not  on  parole  for 
a sex  offense  even  at  the  earlier  time  when 
the  state  gave  him  notice  of  the  civil  com- 
mitment investigation.  The  decision  of 
the  Appellate  Division  was  affirmed  and 
the  petition  dismissed.  Rashid  was  rep- 
resented by  attorney  Sadie  E.  Ishee.  See: 
Matter  of  State  of  New  York  v.  Rashid,  16 
N.Y.3d  1,  942  N.E.2d  225  (N.Y.  2010). 

An  important  implication  of  the 
Rashid  decision  is  that  New  York  cannot 
attempt  to  civilly  commit  sex  offenders 
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who  have  discharged  their  sentences  and 
are  no  longer  incarcerated  or  on  parole. 
The  dissent  in  the  Court  of  Appeals’ 
ruling  pointed  out  that  if  Rashid  is  as 
“impaired  and  dangerous”  as  alleged  by 
the  AG,  “nothing  prevents  the  State  from 
seeking  to  have  him  involuntarily  hospital- 
ized under  the  Mental  Hygiene  Law  article 
9 as  a mentally  ill  person  who  is  in  need 
of  treatment  and  is  a danger  to  society.” 
Article  9 provides  fewer  procedural  and 
substantive  protections  than  article  10. 

Using  the  non-sex  offender  mental 
health  civil  commitment  law  might  have 
a downside,  though,  since  many  psychia- 
trists have  balked  at  approving  a clinical 
finding  of  “mental  abnormality,”  which 
is  not  defined  in  the  DSM-IV  (the  stan- 
dard guidebook  for  mental  disorders) 
and  has  no  clear  diagnosis  or  course  of 
treatment. 

In  another  case  involving  a respon- 
dent referred  to  only  as  “Maurice  G.,”  on 
May  6,  2011  a Supreme  Court  in  Bronx 
County,  New  York  dismissed  a civil  man- 
agement petition  hied  by  the  AG  because 
the  respondent  had  been  reincarcerated 
on  a parole  violation  and  thus  was  not 
eligible  for  release.  Since  civil  commitment 
proceedings  can  only  be  initiated  when 
a sex  offender  is  “about  to  be  released 
into  the  community,”  the  court  dismissed 
the  petition  for  lack  of  subject  matter 
jurisdiction. 

“Any  such  determination  today  as  to 
Respondent’s  mental  condition  would  be 
not  only  speculative  and/or  hypothetical 


as  to  what  the  Respondent’s  mental  condi- 
tion will  be  at  the  time  he  could  be  subject 
to  civil  management  (when  he  is  about  to 
be  released  into  the  community),  it  also 
would  be  inconsistent  with  the  intent  and 
requirements  of  the  statute,”  the  court 
wrote.  See:  State  v.  Maurice  G,  32  Misc.3d 
380,  928  N.Y.S.2d  162  (N.Y.Sup.  2011). 

Conclusion 

As  New  York  officials  continue  to  try 
to  civilly  commit  sex  offenders,  even  when 
they  are  no  longer  detained  as  required  by 
statute,  are  not  serving  time  for  a current 
sex  offense  or  have  been  reincarcerated 
and  no  longer  meet  the  criteria  for  com- 
mitment, the  state’s  litigation  costs  will 
continue  to  increase  - in  addition  to  the 
high  costs  of  secure  confinement  and  SIST 
supervision. 

At  some  point,  New  York  lawmak- 
ers will  have  to  decide  whether  this  is 
an  effective  use  of  taxpayer  dollars. 
This  is  particularly  true  given  that  very 
few  CCSOs  held  in  secure  facilities  are 
released,  which  results  in  indefinite  deten- 
tion at  a cost  of  $175,000  per  offender 
annually  - more  than  the  four-year  tuition 
at  Yale  University.  Perhaps  some  of  the 
money  budgeted  for  civil  commitment 
would  be  better  spent  on  treatment  for  all 
sex  offenders  while  they  serve  their  crimi- 
nal sentences,  with  the  goal  of  decreasing 
the  likelihood  that  they  will  reoffend  fol- 
lowing their  release. 

Source:  www.  democratandchronicle.  com 
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In  April  1990,  the  month  before  PLN 
published  its  first  issue,  Washington 
state  enacted  the  nation’s  first  civil  com- 
mitment law  targeting  sex  offenders  for 
indefinite  imprisonment  once  they  had 
completed  their  criminal  sentences.  Our 
results-oriented  judiciary  has  upheld 
civil  commitment  against  assorted  legal 
challenges,  finding  it  is  a civil  matter  to 
confine  people  against  their  will  for  what 
they  might  do  in  the  future  based  wholly 
on  what  they  have  done  in  the  past. 

It  is  telling  that  with  rampant  sexual 
predation  by  priests  and  prison  guards, 
not  a single  one  of  those  sexual  abus- 
ers has  been  deemed  a “sexually  violent 
predator”  fit  for  civil  commitment.  As  the 
civil  commitment  fad  has  spread  across 
the  country,  states  have  discovered  the 
obvious:  that  it  is  expensive  to  lock  people 
up  indefinitely  in  a prison  dressed  up  as  a 
mental  health  facility. 

PLN  has  reported  on  civil  commit- 
ment issues  around  the  country.  This 
month’s  cover  story  fits  squarely  into  that 
coverage  with  little  in  the  way  of  surprises. 
Ironically,  the  costs  associated  with  civil 
commitment  seem  to  be  the  main  factor 
in  causing  it  to  lose  its  luster;  when  push 
comes  to  shove,  the  mantra  of  “public 
safety”  takes  a back  seat  to  fiscal  reality. 

Unfortunately,  prisoners  in  New  York 
state  prisons  will  not  be  able  to  read  this 
month’s  issue  of  PLN,  as  they  have  not 
read  the  previous  18  issues,  because  PLN 
is  banned  in  all  New  York  prisons  due  to 
the  fact  that  we  accept  postage  stamps 
from  prisoners  as  payment  for  subscrip- 
tions and  books.  We  filed  suit  on  October 
11  in  federal  court  challenging  the  ban 
and  hope  to  resolve  this  matter  so  that 
once  again  PLN  is  available  to  New  York 
prisoners  (see  related  article  in  this  issue 
of  PLN). 

The  ongoing  efforts  around  the 
country  to  censor  publications  and  pre- 
vent prisoners  from  receiving  books  and 
magazines  - and  even  letters  from  loved 
ones  - is  a growing  problem  and  one  that 
is  keeping  Lance  Weber,  our  litigation 
director,  busy  and  working  long  hours. 
Ensuring  that  prisoners  can  actually  re- 
ceive our  materials  is  a top  priority  for  us 
and  one  which  we  take  very  seriously. 

By  now  PLN  subscribers  should  have 
received  our  annual  fundraiser.  Alas,  our 
printer  made  a mistake  printing  the  letter 


From  the  Editor 

by  Paul  Wright 

and  has  redone  and  remailed  the  fund- 
raiser, so  most  subscribers  will  receive 
two  fundraisers.  We  are  sorry  for  the 
confusion,  but  please  share  the  flyers  with 
others  who  may  be  interested  in  what  we 
have  to  offer.  If  you  can  afford  to  make 
an  additional  donation  above  and  beyond 
the  cost  of  a subscription,  please  do  so. 
Advertising  and  subscription  income  do 
not  cover  all  our  expenses  and  we  rely  on 
your  donations  to  make  up  the  difference. 
And  they  make  a big  difference.  Your 
support  makes  it  possible  for  us  to  stand 
up  and  fight  for  the  First  Amendment 
rights  of  publishers  and  prisoners  alike. 
We  are  the  ONLY  publisher  in  America 
that  regularly  challenges  prison  and  jail 
censorship.  No  one  else  is  doing  it.  If  you 
believe  in  a free  press,  then  this  is  your 
chance  to  support  it. 

Even  if  you  can’t  make  a donation 
yourself  please  encourage  others  to 


subscribe,  buy  books  from  us  or  make 
a donation.  We  recently  sent  out  a large 
sample  mailing  of  the  October  issue  of 
PLN.  Such  mailings  cost  a lot  of  money 
for  printing  and  postage  as  we  reach  out 
to  new  readers.  If  you  know  someone  who 
might  be  interested  in  our  content  and 
coverage,  let  them  know  about  PLN  and 
encourage  them  to  subscribe.  It  is  easier 
for  readers  to  reach  out  to  their  own  so- 
cial networks  than  for  us  to  reach  out  to 
potential  subscribers  at  random. 

I would  like  to  thank  all  of  our  readers 
who  send  us  their  verdicts  and  settlements 
to  report.  When  you  win  a prison  or  jail 
case,  please  send  us  the  complaint  and 
the  settlement  or  verdict  sheet  so  we  can 
report  it  and  post  the  documents  on  our 
website. 

Enjoy  this  issue  of  PLN  and  please 
make  a donation  if  you  can  and  encourage 
others  to  subscribe.  P 


Texas  Jail  Guards  Smuggle  Contraband 
in  Tacos,  Ramen  Noodles 


When  Bexar  County  jail  guard  Alfred 
Casas,  32,  agreed  to  bring  some 
tacos  to  prisoner  Jacob  Keller  in  viola- 
tion of  jail  rules,  he  probably  didn’t  think 
much  of  it.  That  changed  when  the  tacos 
contained  hacksaw  blades  intended  for  use 
in  an  escape  attempt. 

“It  was  one  taco  and  I opened  it  and 
there  was  nothing  in  it,”  Casas  said  during 
a tearful  interview  with  detectives.  “I  know 
it  sounds  stupid.  I’m  stupid  for  bringing 
those  tacos.  But  it  was  a regular  taco.  I 
didn’t  know  [about  the  hacksaw  blade].” 

The  blades  were  found  during  a cell 
search  that  also  uncovered  bed  sheets 
made  into  ropes,  jail  uniforms  dyed  to 
look  like  street  clothes,  and  a cut  window 
bar. 

Casas  was  charged  with  accepting 
bribes  and  providing  an  implement  for 
escape  for  smuggling  the  tacos,  which  he 
had  picked  up  from  Keller’s  girlfriend,  Tif- 
fany Contreras,  in  exchange  for  bottles  of 
Xanax.  Contreras  testified  against  Casas 
at  trial.  “I  said  here’s  the  food.  The  bottom 
three  have  the  blades  and  the  two  tacos  on 
top  don’t  have  them,”  she  told  the  jury. 
Contreras  and  Keller  were  not  charged. 

Prosecutors  claimed  that  Casas  had  a 
Xanax  addiction  which  led  him  to  agree 


to  smuggle  the  hacksaw  blade-laden  tacos. 
He  was  found  guilty  on  July  26, 2011  and 
sentenced  to  two  years  in  prison  and  a 
$15,000  fine. 

That  was  the  third  time  a Bexar  Coun- 
ty jail  guard  was  busted  for  smuggling 
contraband  in  food  items.  Another  guard, 
William  Douglas  Hemphill,  was  sentenced 
to  five  years  deferred  adjudication  on  July 
25,  2011  for  smuggling  a cell  phone  into 
the  jail  in  a box  of  Ramen  noodles,  while 
in  May  2011  former  guard  Robert  Falcon 
received  a six-year  sentence  for  smuggling 
barbacoa  tacos  filled  with  heroin. 

When  sentencing  Hemphill,  State 
District  Judge  Sid  Harle  suggested  that 
the  jail  re-think  its  policy  of  allowing 
jailers  to  bring  in  their  own  food.  “We 
are  looking  at  different  options,  but  it  has 
been  difficult,”  stated  deputy  chief  Roger 
Dovalina,  who  noted  that  guards  do  not 
get  lunch  breaks  and  thus  many  bring 
their  meals  with  them. 

Apparently  the  jail  has  not  considered 
searching  the  guards  when  they  arrive 
for  work,  including  X-raying  their  lunch 
boxes. 

Sources:  www.mysanantonio.com,  www. 
abcnews.  go.  com,  www.  crookedsapd.  com 
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$725,000  Award  in  Negligent  Medical  Care  Suit 
Involving  Poisoned  New  York  Prisoner 


A New  York  Court  of  Claims  has 
awarded  $725,000  to  the  estate  of  a 
prisoner  who  died  due  to  medical  neglect 
after  being  poisoned  at  the  Sing  Sing  Cor- 
rectional Facility. 

Rodney  Williams,  20,  was  three 
weeks  from  being  released  after  serving 
a sentence  for  car  theft  when  he  died  on 
October  9, 2003.  At  around  3:30  a.m.  that 
day,  Williams  informed  guard  Clifford 
Mayfield  that  he  was  vomiting.  While 
waiting  for  a supervisor  to  gain  entry  to 
Williams’  cell,  Mayfield  observed  blood 
in  the  toilet  and  vomit  on  the  side  of  the 
toilet  and  on  the  floor.  Williams  was  inco- 
herent, unable  to  stand  without  distress, 
and  expressed  a belief  that  his  coffee  had 
been  poisoned  by  another  prisoner. 

Mayfield  called  Nurse  Leacy  J.  Miller 
at  Sing  Sing’s  emergency  room  (ER)  to 
report  Williams’  condition.  She  advised 
that  he  be  taken  to  sick  call  at  7:00  a.m., 
but  Mayfield  convinced  his  supervisor  that 
Williams  “needed  to  get  out  of  the  cell ... 
we  got  to  get  him  to  that  ER.” 

At  5:30  a.m.,  Mayfield  carried  Wil- 
liams, who  was  unable  to  walk,  down 
two  flights  of  stairs.  At  the  ER,  Williams 
informed  Nurse  Miller  that  he  thought 
“somebody  put  something  in  my  coffee.” 

During  trial  in  the  lawsuit  subse- 
quently filed  by  Williams’  estate,  Miller 
said  she  thought  Williams  looked  drunk. 
The  court  noted,  however,  that  she  did  not 
smell  alcohol  and  that  if  he  was  drunk  his 
condition  required  assessment  for  alcohol 
poisoning.  Neither  Miller  nor  the  infir- 
mary nurse,  Tensie  Robinson,  made  such 
an  assessment. 

Miller  only  took  Williams’  vital  signs 
and  called  a physician’s  assistant.  At  first, 


the  physician’s  assistant,  Po  Kum  Kwan, 
ordered  Williams  to  be  seen  at  sick  call. 
However,  when  advised  that  he  was  un- 
stable, urinating  on  himself,  unable  to  sit 
up  and  thought  he  had  been  poisoned,  she 
ordered  him  to  be  taken  to  the  infirmary 
where  she  would  see  him  later. 

Williams  arrived  at  the  infirmary  at 
5:45  a.m.  He  was  in  a wheelchair  and  was 
lethargic  and  incontinent.  He  was  placed 
in  a room  but  Kwan  was  not  allowed  to 
treat  him  between  7:15  and  7:30  a.m.  due 
to  only  one  guard  being  available.  Seeing 
he  was  not  in  distress  in  the  dark  room,  she 
left  without  further  examination  beyond 
observing  him  through  a window. 

An  examination  was  not  attempted 
until  between  8:30  and  9:00  a.m.  when  a 
doctor  arrived,  but  by  then  Williams  was 
dead.  An  autopsy  revealed  he  had  died 
from  pulmonary  edema  caused  by  barium 
poisoning.  Barium,  which  is  used  to  kill 
rodents,  can  be  found  in  the  hair  removal 
product  MagicShave,  which  is  commonly 
available  in  prison  commissaries. 

In  its  December  22, 2010  decision,  the 
Court  of  Claims  found  that  Sing  Sing’s 
medical  staff  was  negligent  and  Williams’ 


death  could  have  been  prevented.  “Poison 
control  should  have  been  called,  blood 
work  should  have  been  performed  and  IV 
fluids  should  have  been  administered,”  the 
court  wrote. 

Williams’  estate  was  represented  by 
attorneys  Alan  Fuchsberg  and  Elena 
Carter.  See:  Hartley  v.  State  of  New  York, 
New  York  Court  of  Claims,  UID  No. 
2010-010-060,  Claim  No.  111400.  FI 

Additional  source:  New  York  Daily  News 
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Alabama  Sheriff  Capitulates  to  ACLU  in 
Challenge  to  Denial  of  Attorney  Visits 


The  ACLU  of  Alabama  has  reached 
a settlement  that  allows  its  staff 
members  to  have  consultation  visits 
with  prisoners  at  the  Fayette  County 
Jail  (FCJ).  The  settlement  was  reached 
within  six  weeks  after  the  ACLU  sued 
the  county. 

The  ACLU  had  been  investigating 
allegations  of  serious  violations  of  detain- 
ees’ constitutional  rights  at  county  jails 
across  Alabama.  Its  staff  was  gathering 
information  through  correspondence  with 
detainees  and  former  detainees,  and  by 
face-to-face  interviews  at  jails. 

Attempts  to  visit  with  prisoners  at 
the  FCJ  were  met  with  resistance  by  jail 
staff.  Between  July  2010  and  January  2011, 
ACLU  employees  were  refused  opportuni- 
ties to  meet  with  two  prisoners  on  multiple 
occasions. 

FCJ  detainee  Felix  Robinson  con- 
tacted the  ACLU  by  letter  in  May  2010  to 
request  that  he  discuss  with  ACLU  staff 
conditions  at  the  jail.  ACLU  law  fellow 
Jared  Shepherd  called  the  FCJ  to  schedule 
a visit  with  Robinson.  However,  he  was 
advised  that  he  could  not  visit  with  detain- 
ees unless  he  was  on  their  visitation  list  or 
provided  proof  that  he  was  the  detainee’s 
attorney  of  record.  Sheriff  Rodney  Ingle 
did  not  respond  to  an  ACLU  letter  con- 
cerning the  matter. 

ACLU  legal  director  Allison  Neal  met 
similar  resistance  when  trying  to  visit  with 
FCJ  detainee  James  Marion  Tidwell  in 
November  2010.  Tidwell  had  made  two  ef- 
forts to  contact  the  ACLU  and  Shepherd, 
and  he  only  came  to  the  ACLU’s  attention 
when  a third  party  contacted  the  organiza- 
tion on  his  behalf. 

Neal  and  Shepherd  made  several 
attempts  to  visit  detainees  by  personally 
arriving  at  the  jail  in  December.  They  were 
told  Tidwell  had  been  transferred  to  a 
state  prison.  They  were  also  turned  away 
upon  trying  to  see  Robinson,  on  the  basis 
that  “the  schedule  was  full.” 

Once  again,  Sheriff  Ingle  did  not 
reply  to  an  ACLU  letter  regarding  the 
lack  of  access  to  FCJ  prisoners.  A lawsuit 
that  sought  to  vindicate  the  ACLU  and 
Neal’s  rights  under  the  First  Amendment 
to  speak  with  detainees  seeking  legal  rep- 
resentation was  filed  on  March  9,  2011. 
Ingle  quickly  capitulated,  settling  the  case 
the  following  month. 

The  settlement  provides  that  visita- 
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tion  arrangements  will  be  made  between 
the  ACLU  and  a designated  FCJ  staff 
member.  It  establishes  that  visits  will  be 
made  available  seven  days  a week,  with  no 
time  limit  for  such  visits.  Visitation  will  be 
allowed  without  ACLU  staff  needing  to 
be  on  a detainee’s  visit  list  and  the  ACLU 
may  meet  with  any  prisoner  who  requests 
its  assistance.  The  settlement  also  provides 
that  FCJ  staff  will  not  interfere  with  mail 
sent  by  prisoners  to  the  ACLU. 


A January  3,  201 1 grand  jury  report 
found  that  suicide  prevention  was 
a major  concern  at  the  Multnomah 
County  Detention  Center  (MCDC) 
in  Portland,  Oregon.  Seventeen  days 
later  that  finding  was  tragically  under- 
scored by  the  jail’s  third  suicide  in  10 
months. 

On  January  18,  2011,  Michael  J. 
Holmes,  37,  was  arrested  on  drug  charges 
and  booked  into  MCDC.  The  charges 
were  dismissed  the  next  day,  but  Holmes 
remained  in  custody  on  a parole  violation 
warrant.  He  was  segregated  due  to  past 
fights  with  other  prisoners. 

Two  days  later  a guard  discovered 
Holmes’  body  during  an  1 1:30  a.m.  secu- 
rity check.  He  was  hanging  by  the  neck 
from  a bed  sheet  tied  to  a window  bar 
above  his  bunk. 

“Anytime  you  have  a suicide,  it  de- 
mands action,”  said  Michael  Shults,  chief 
deputy  of  the  corrections  division.  “This 
is  unacceptable.  It  is  a terrible  tragedy. 
Anytime  a loss  of  life  happens,  we  need 
to  take  action.” 

On  January  21,  2011,  Multnomah 
County  Sheriff  Dan  Staton  asked  the 
Oregon  State  Sheriff’s  Association  to  re- 
quest that  two  commanders  from  outside 
agencies  independently  review  MCDC’s 
practices.  He  also  asked  a national  suicide 
prevention  expert  to  review  the  county’s 
policies  and  procedures. 

The  MCDC’s  housing  plan  was 
changed  so  that  all  suicidal  detainees 
would  be  held  on  the  same  floor,  allowing 
for  better  observation  by  jail  staff.  Suicide 
prevention  bars  were  installed  on  upper 
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Detainees  will  not  be  forced  to  visit 
with  the  ACLU,  but  if  FCJ  staff  claims 
that  a prisoner  refuses  a visit,  the  ACLU 
may  request  the  refusal  in  writing.  Fur- 
ther, jail  staff  may  not  threaten  or  take 
retaliatory  action  against  detainees  who 
request  the  ACLU’s  assistance.  Both  par- 
ties agreed  to  bear  their  own  attorney  fees 
and  costs.  See:  ACLU  v.  Ingle,  U.S.D.C. 
(N.D.  Ala.),  Case  No.  6:ll-cv-00913- 
PWG.  P 


tiers  to  prevent  detainees  from  jumping 
off  the  top  level,  and  hooks  were  removed 
from  showers  to  thwart  hangings. 

The  grand  jury  report  blamed  the 
July  2009  move  from  two-  to  one-man 
cells  at  MCDC  for  an  increase  in  sui- 
cides. In  the  four  years  prior  to  that 
change  there  was  only  one  suicide  at  the 
jail,  which  occurred  in  a single  cell.  Two 
prisoners  killed  themselves  within  one 
year  after  the  change. 

“Although  this  might  simply  be  a 
statistical  aberration,  mental  health  staff 
is  concerned  that  it  is  not  and  that  it  rep- 
resents a potential  system  flaw,”  the  grand 
jury  wrote. 

MCDC  officials  plan  to  remove  the 
metal  from  the  unoccupied  bunks  that 
remain  in  the  single  cells  and  to  seal  up 
anything  that  could  be  used  for  hang- 
ing. 

Chief  Deputy  Shults  admitted  that 
staff  at  the  jail  had  not  received  suicide 
prevention  training  for  years.  “It’s  got  to 
happen,”  he  stated. 

Meanwhile,  just  ten  miles  from 
MCDC  at  the  Washington  County  Jail 
in  Hillsboro,  another  detainee  commit- 
ted suicide  one  day  after  Holmes  killed 
himself. 

Alexander  Jay,  40,  had  been  held  at 
the  jail  since  December  2009.  He  was 
convicted  of  rape  and  other  sex  offenses 
in  December  2010  and  scheduled  for  sen- 
tencing at  1 p.m.  on  January  21,  2011.  A 
guard  discovered  him  unconscious  in  his 
cell  at  11:34  a.m.,  according  to  Sheriff’s 
spokesman  Vance  Stimler.  Jay  apparently 
bled  to  death  after  stabbing  himself  with 
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a pencil;  attempts  to  revive  him  were  un- 
successful and  he  was  pronounced  dead 
at  the  jail. 

In  Clackamas  County,  a 2010  correc- 
tions grand  jury  found  that  jailers  lacked 
adequate  training  to  respond  to  mentally 
ill  prisoners.  The  report  noted  that  other 
grand  juries  in  2008  and  2009  had  called 
for  jail  staff  to  complete  “crisis  interven- 
tion training”  (CIT),  but  it  still  had  not 
occurred. 

“The  CIT  training  has  not  been 
completed  for  corrections  deputies,  with 
no  completion  date  set,  and  there  are  no 
plans  for  additional  training  in  dealing 
with  the  mentally  ill,”  the  grand  jury  re- 
port observed. 

Clackamas  County  Sheriff  Craig 
Roberts  noted  that  the  number  of  men- 
tally ill  prisoners  had  risen.  Between  18 
and  30  percent  of  prisoners  suffer  from 
severe  mental  illness,  according  to  intake 
evaluations.  As  many  as  50  to  80  percent 
may  suffer  from  minor  to  moderate  mental 
health  problems,  Roberts  acknowledged. 
Detainee  psychiatric  medications  cost  the 
county  more  than  $140,000  annually. 

Roberts  also  claimed  that  staff  train- 
ing was  a top  priority.  On  February  29, 
20 1 1 , just  as  the  Clackamas  County  grand 
jury  findings  were  released,  the  county 
launched  a new  weeklong  crisis  interven- 
tion class. 

“Getting  everyone  through  the  40- 
hour  course  is  going  to  take  time,”  said 
Roberts.  “Class  size  is  intentionally  small 
because  it  is  so  intensive  in  the  various 
scenarios  they  work  through.  But  we  cer- 
tainly are  committed  to  getting  everyone 
through  the  training.” 


The  jail’s  24  lieutenant  and  sergeant 
supervisors  have  completed  the  course, 
according  to  Jail  Commander  Mike  Al- 
exander. “We  had  them  go  through  first 
so  that  someone  with  that  training  would 
be  on  duty  during  every  shift  at  the  jail,” 
he  said.  “Now,  we’re  beginning  to  send 
the  69  floor  deputies  through  the  course, 
too. ’’Unfortunately,  suicides  among  de- 
tainees in  Oregon  jails  persist.  On  March 
6,  2011,  prisoner  Kit  Milo  Brittain,  29, 
was  found  unconscious  at  the  Springfield 
Municipal  Jail,  where  he  had  been  held 
for  eight  days.  He  hung  himself  with  a 
bed  sheet  and  later  died.  “His  behavior 
appeared  to  be  normal  [with]  no  signs 


of  depression,”  said  police  chief  Jerry 
Smith.  Brittain  was  alone  in  his  cell  at 
the  time  he  committed  suicide;  he  had 
been  arrested  on  misdemeanor  charges 
of  urinating  in  public,  escape  and  resist- 
ing arrest. 

And  on  July  17,  201 1,  a deputy  at  the 
Washington  County  jail  found  Ryan  Doug- 
las, 44,  hanging  in  his  cell  from  a bed  sheet, 
one  day  after  he  was  arrested  on  a number 
of  charges  that  included  a probation  vio- 
lation, reckless  driving  and  escape  from  a 
community  corrections  center. 

Sources:  The  Oregonian,  www.kuik.com, 
www.  registerguard.  com 
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Incapacitation  Good  Cause  for  Untimely  Exhaustion  Under  PLRA 


The  Seventh  Circuit  Court  of  Appeals 
has  held  that  physical  incapacitation 
constitutes  good  cause  for  failure  to  ex- 
haust administrative  remedies  within  the 
time  frame  set  by  prison  officials.  As  such 
remedies  are  not  “available”  within  the 
meaning  of  the  Prison  Litigation  Reform 
Act  (PLRA)  when  a prisoner  is  physi- 
cally unable  to  pursue  them,  the  filing  of 
a grievance  when  the  prisoner  can  do  so 
meets  the  PLRA’s  requirements. 

The  Seventh  Circuit  issued  its  deci- 
sion in  the  appeal  of  Illinois  prisoner 
Joseph  R.  Hurst,  whose  civil  rights  com- 
plaint alleged  that  prison  medical  staff 
had  been  deliberately  indifferent  to  his 
serious  medical  needs.  Hurst  claimed  that 
staff  failed  to  promptly  treat  him  after 
he  suffered  a stroke,  violating  his  Eighth 
Amendment  rights. 

Under  Illinois  law  a prisoner  must  file 
a grievance  within  60  days  of  the  event 
giving  rise  to  the  complaint.  Hurst  did 
not  file  a grievance  until  eight-and-a-half 
months  after  his  stroke.  He  appealed  the 
denial  of  his  grievance,  arguing  that  his 
untimely  filing  was  the  result  of  being  “al- 
most totally  incapacitated”  by  the  stroke 
“until  just  recently.”  That,  Hurst  argued, 
constituted  “good  cause”  to  excuse  his 
late  filing.  Prison  officials  disagreed  and 
denied  his  appeal. 

In  response  to  Hurst’s  subsequent 
lawsuit,  prison  officials  moved  for  sum- 
mary judgment  for  his  failure  to  exhaust 
administrative  remedies  as  required  by 
the  PLRA.  The  district  court  granted  the 
motion.  The  court  found  that  Hurst  had 
failed  to  present  evidence  of  his  incapaci- 
tation either  to  prison  authorities  or  in 
support  of  his  lawsuit. 

On  appeal,  the  Seventh  Circuit  sepa- 
rated the  two  issues.  As  to  the  first,  the 
appellate  court  noted  that  the  “Illinois 
Administrative  Code  does  not  require 
a prisoner  to  attach  evidence  to  a claim 
of  good  cause,  any  more  than  the  Fed- 
eral Rules  of  Civil  Procedure  require 
a plaintiff  to  attach  evidence  to  his 
complaint.”  Prison  officials  could  have 
required  Hurst  to  demonstrate  good 
cause,  but  they  did  not  do  so  when  they 
denied  his  appeal  on  the  grounds  that 
there  was  “no  justification  to  justify  an 
untimely  filing.” 

The  defendant  prison  officials,  in 
their  brief,  refused  to  acknowledge  that 
physical  incapacitation  is  good  cause  for 
an  untimely  grievance.  “The  implication 
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is  that  even  if  the  plaintiff  had  been  in  a 
coma  for  60  days  after  the  allegedly  will- 
ful failure  to  treat  his  stroke  promptly,  he 
would  have  forfeited  his  administrative 
remedies,  thus  blocking  his  access  to  the 
federal  courts.” 

The  Seventh  Circuit  agreed  with 
other  courts  that  had  found  administrative 
remedies  are  not  available  to  a prisoner 
who  is  physically  unable  to  pursue  them. 
Still,  the  Court  of  Appeals  ruled  against 
Hurst.  The  Court  emphasized  that  it  was 


On  October  18, 2010,  an  Idaho  federal 
court  held  that  prisoners  who  were 
subjected  to  confusing  rules  and  advice 
from  prison  officials  regarding  how  to 
raise  grievance  issues  had  adequately 
exhausted  their  administrative  remedies 
when  they  tried  to  raise  those  issues  in 
disciplinary  proceedings.  The  court  also 
held  that  prisoners  who  joined  the  lawsuit 
had  timely  exhausted  their  administrative 
remedies  when  they  completed  the  exhaus- 
tion process  after  the  suit  was  filed  but 
before  joining. 

Idaho  state  prisoner  Marlin  Riggs 
filed  a civil  rights  action  under  42  U.S.C. 
§ 1983,  alleging  that  prison  officials  at  the 
Idaho  Correctional  Center  (ICC),  which 
is  run  by  private  prison  firm  Corrections 
Corp.  of  America  (CCA),  “failed  to 
protect  him  from  violence  and  were  delib- 
erately indifferent  to  his  serious  medical 
needs.”  Riggs  sought  monetary,  declara- 
tory and  injunctive  relief. 

Later,  six  other  prisoners  joined  Riggs’ 
lawsuit  based  upon  assaults  that  occurred 
after  the  case  was  filed.  According  to  a 
2008  study  by  the  Associated  Press,  ICC 
had  more  reported  violent  assaults  than 
at  Idaho’s  seven  state  prisons  combined. 
The  joined  plaintiffs  sought  only  declara- 
tory and  injunctive  relief.  The  prisoners, 
represented  by  the  ACLU,  filed  a motion 
for  certification  as  a class-action  suit. 

The  defendants  moved  for  summary 
judgment,  arguing  that  the  six  joined 
plaintiffs  had  not  properly  exhausted 
their  administrative  remedies  pursuant 
to  the  Prison  Litigation  Reform  Act 
(PLRA)  because  they  had  not  completed 
the  process  before  the  suit  was  filed  and 
some  had  raised  issues  during  disciplinary 
proceedings  instead  of  through  the  griev- 
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affirming  the  lower  court  not  because 
Hurst  had  failed  to  present  evidence  to 
prison  officials  to  prove  his  incapacita- 
tion, but  because  he  did  not  present  such 
evidence  to  the  district  court  in  response 
to  the  defendants’  motion  for  summary 
judgment. 

Hurst  filed  a petition  for  writ  of  cer- 
tiorari to  the  U.S.  Supreme  Court  on  May 
10,  2011,  which  is  pending.  See:  Hurst 
v.  Hantke,  634  F.3d  409  (7th  Cir.  2011), 
rehearing  denied. 


ance  system.  The  defendants  also  sought 
dismissal  of  one  plaintiff  who  had  been 
transferred  to  another  facility  and  one 
who  had  been  released  on  parole. 

According  to  the  complaint,  plaintiffs 
Andrew  Ibarra,  Joe  Rocha  and  Joshua 
Kelly  were  incarcerated  in  ICC’s  North 
Wing  when  they  were  told  to  move  to  the 
West  Wing.  They  informed  prison  officials 
that  members  of  a rival  gang  were  housed 
in  that  unit  and  they  would  be  attacked  if 
moved  there.  They  were  ordered  to  move 
anyway. 

Two  hours  after  they  arrived  in 
the  West  Wing,  ten  to  fifteen  rival  gang 
members  attacked  and  beat  them  during 
the  evening  meal.  Plaintiffs  Jose  Pina  and 
Ray  Barrios,  who  were  seated  nearby,  were 
also  assaulted.  Each  of  the  five  received 
disciplinary  infractions  for  fighting  even 
though  they  allegedly  did  not  fight  back. 
When  they  tried  to  grieve  the  failure  of 
prison  staff  to  protect  them,  they  were 
told  to  raise  the  issue  during  their  disci- 
plinary proceedings. 

The  rules  for  filing  grievances  were 
confusing  and  also  could  be  interpreted 
as  instructing  the  prisoners  to  raise  the 
failure  to  protect  issue  in  disciplinary  pro- 
ceedings. Disciplinary  officials  refused  to 
address  the  issue  at  the  hearing  or  appel- 
late stages.  Only  Kelly  received  any  relief 
through  the  disciplinary  process;  he  was 
found  not  guilty. 

The  district  court  held  that,  except 
for  Rocha,  all  of  the  joined  plaintiffs  had 
sufficiently  exhausted  their  administrative 
remedies  because  the  confusing  grievance 
rules  and  advice  from  prison  officials  led 
them  to  believe  they  had  to  raise  the  fail- 
ure to  protect  issue  in  their  disciplinary 
proceedings.  Moreover,  when  they  tried  to 

Prison  Legal  News 


Federal  Court  Rules  on  Exhaustion  Issues  for 
Joined  Plaintiffs  in  Lawsuit  Against  CCA 


address  that  issue  in  grievances  they  were 
rebuffed  by  CCA  staff. 

Rocha,  however,  did  not  mention 
failure  to  protect  during  his  disciplinary 
proceedings  or  in  a grievance,  so  he  did 
not  exhaust  his  administrative  remedies; 
also,  none  of  the  plaintiffs  had  raised 
inadequate  post-assault  medical  care  in 
their  disciplinary  proceedings,  thus  that 
claim  was  deemed  not  exhausted. 

Another  plaintiff,  Randy  Enzminger, 
was  subjected  to  multiple  serious  beatings 
after  he  refused  to  pay  “rent”  to  prison- 
ers demanding  payment  in  his  housing 
unit.  Prison  staff  had  failed  to  move  him 
after  he  reported  threats  and  told  them  he 
feared  for  his  safety.  They  still  refused  to 
move  him  after  two  beatings.  Enzminger 
exhausted  his  administrative  remedies  on 
the  failure  to  protect  issue,  then  joined 
the  lawsuit. 

The  district  court  held  that  the  joined 
plaintiffs  only  had  to  exhaust  their  admin- 
istrative remedies  before  joining  the  suit, 
not  before  the  suit  was  hied.  Therefore, 
Enzminger,  Ibarra,  Pina,  Barrios  and 
Kelly  had  properly  exhausted  the  failure 
to  protect  claim.  Ibarra,  who  had  been 
released  on  parole,  and  Barrios,  who 
was  transferred  to  another  prison,  were 
allowed  to  continue  as  prospective  class 
representatives,  at  least  temporarily,  be- 
cause the  circumstances  in  the  case  were 
inherently  transitory  - an  exception  to 
the  rule  that  cases  become  moot  when 
the  circumstances  no  longer  apply  to  a 
plaintiff  who  represents  a class. 

The  court  dismissed  Rocha  from  the 
suit  and  dismissed  the  deliberate  indiffer- 
ence to  serious  medical  needs  claims  of 


all  the  remaining  plaintiffs  except  Riggs 
(Riggs’  medical  care  claim  was  later  dis- 
missed for  failure  to  exhaust  in  a separate 
court  order).  Allowing  Ibarra  and  Barrios 
to  continue  as  prospective  class  represen- 
tatives, the  court  ordered  the  plaintiffs  to 
renew  their  motion  for  class  certification. 
See:  Riggs  v.  Valdez,  U.S.D.C.  (D.  Idaho), 
Case  No.  l:09-cv-00010-EJL;  2010  WL 
4117085. 

On  April  27,  2011,  the  district  court 
denied  the  plaintiffs’  renewed  motion  for 


The  California  Court  of  Appeal  has 
held  that  a $30  to  $35  court  facili- 
ties fee  imposed  by  a non-penal  statute, 
Government  Code  § 70373,  does  not 
apply  to  cases  in  which  the  defendant 
pleaded  guilty,  or  was  found  guilty  by  a 
jury,  before  the  statute’s  effective  date  of 
January  1,  2009. 

In  June  2008,  six  months  before  Gov- 
ernment Code  § 70373  went  into  effect, 
Bruce  Wayne  Davis  entered  a plea  of  no 
contest  to  a charge  of  being  a felon  in 
possession  of  a firearm.  He  was  not  sen- 
tenced, however,  until  March  2009  - after 
the  statute  went  into  effect  - and  the  court 
imposed  a $30  facilities  fee. 

The  Court  of  Appeal  reversed  the 
imposition  of  the  fee  on  June  18,  2010, 
Ending  that  the  statute  imposes  a fee  on 
“every  conviction  for  a criminal  offense,” 
and  that  a “conviction”  occurs  when  a 
defendant  enters  a plea  of  guilty  or  a jury 
returns  a guilty  verdict. 


class  certification  and  granted  a motion  to 
sever  the  damages  claims  in  the  case  from 
the  claims  for  declaratory  and  injunctive 
relief.  The  injunctive  and  declaratory  re- 
lief claims  were  hied  as  a separate  action 
in  Kelly  v.  Wengler,  U.S.D.C.  (D.  Idaho), 
Case  No.  l:ll-cv-00185-EJL.  Both  cases 
settled  as  this  issue  of  PLN  goes  to  press 
and  will  be  reported  on  in  an  upcoming 
issue. 

Additional  source:  www.aclu.org 


Since  Davis’  plea  was  entered  before 
January  1,  2009  and  new  laws  are  pre- 
sumed to  operate  prospectively  only,  the 
court  facilities  fee  could  not  be  assessed 
in  his  case.  See:  People  v.  Davis,  185  Cal. 
App.  4th  998,  112  Cal.Rptr.3d  70  (Cal. 
App.  2 Dist.  2010).  P 
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PLN  Files  Censorship  Suit  Against  NYDOCS 


On  October  11,  2011,  Prison  Legal 
News  filed  suit  against  New  York 
State  Department  of  Correctional  Ser- 
vices officials,  including  NYDOCS 
Commissioner  Brian  Fischer. 

The  lawsuit,  filed  in  the  U.S.  Dis- 
trict Court  for  the  Southern  District  of 
New  York,  alleges  First  and  Fourteenth 
Amendment  violations  related  to  the 
unconstitutional  censorship  of  PLN’s 
monthly  publication,  books  and  cor- 
respondence at  NYDOCS  facilities 
statewide. 

Specifically,  PLN  claims  that  the  NY- 
DOCS has  an  “unconstitutional  policy  of 
prohibiting  inmates  from  receiving  any 
and  all  books,  magazines,  letters  and  post- 
cards distributed  by  Plaintiff,  including 
letters  from  Plaintiff’s  attorney...,”  which 
“deprives  Plaintiff,  as  well  as  its  subscrib- 
ers, of  important  First  Amendment  rights 
and  serves  no  neutral,  legitimate  penologi- 
cal purpose.” 

According  to  PLN’s  complaint,  NY- 
DOCS maintains  a list  of  “disapproved 
vendors”  that  are  not  allowed  to  send 
publications  to  prisoners  and  PLN  has 
been  placed  on  that  list  because  it  accepts 
payment  for  its  monthly  publication  and 
books  in  the  form  of  postage  stamps.  As 
a result,  state  prison  officials  unilater- 
ally censor  “PLN’s  monthly  publications, 
books,  subscription  renewal  letters,  fund- 
raising letters,  informational  brochures, 
routine  subscription  inquiry  postcards 
and  even  letters  from  PLN’s  attorney.” 

“The  actions  of  the  New  York  De- 
partment of  Correctional  Services  are 
unconstitutional,  and  blatantly  so,”  said 
PLN  editor  Paul  Wright.  “State  prison 
officials  are  using  pretextual  excuses  to 
censor  our  publication  and  books,  which 
inform  prisoners  how  to  vindicate  their 
few  remaining  rights.  The  government 
should  not  be  in  the  business  of  restricting 
what  people  can  read  even  if  those  people 
are  incarcerated.” 

Bob  Keach,  one  of  the  attorneys 
representing  PLN,  added  that  “DOCS  is 
censoring  all  PLN  publications,  including 
publications  that  PLN  provides  to  prison- 
ers for  free,  such  as  the  Prisoner  Diabetes 
Handbook.  The  ban  on  PLN  publications 
has  nothing  to  do  with  accepting  stamps 
and  everything  to  do  with  precluding 
prisoners  from  learning  the  valuable  in- 
formation contained  in  PLN  publications, 
including,  not  incidentally,  how  to  sue 
DOCS  when  their  rights  are  violated.” 


PLN  is  seeking  a declaration  that 
NYDOCS’s  policy  of  censoring  reading 
material  sent  to  New  York  state  prisoners 
is  unconstitutional,  as  well  as  injunctive 
relief,  actual  and  punitive  damages,  at- 
torney fees  and  costs. 


In  a 42  U.S.C.  § 1983  suit  brought  by 
a California  prisoner  who  was  denied 
outdoor  exercise  for  13  months  and  25 
days  while  he  was  housed  in  a maximum 
security  unit,  the  Ninth  Circuit  held  that 
the  risk  to  the  prisoner’s  health  was  seri- 
ous and  “obvious”  to  prison  officials  as 
a matter  of  law.  The  Court  of  Appeals 
further  held  that  there  was  a genuine  is- 
sue of  material  fact  as  to  whether  prison 
officials  had  acted  reasonably  under  the 
circumstances  in  the  case. 

In  July  2005,  after  two  guards  were 
stabbed  and  seriously  wounded  by  a pris- 
oner in  Facility  C at  Salinas  Valley  State 
Prison  (SVSP),  prison  officials  placed 
the  maximum  security  housing  unit  on 
lockdown.  Nearly  two  months  later  they 
implemented  a “modified  program”  that 
allowed  non-contact  visits  but  little  else. 
In  particular,  the  modified  program  de- 
nied prisoners  all  out-of-cell  exercise. 

After  another  month  the  Facil- 
ity C Captain,  G.  Ponder,  issued  a 
memorandum  explaining  that  the  deci- 
sion to  return  prisoners  to  “normal” 
programming  would  be  made  on  a case- 
by-case  basis.  Under  the  terms  of  the 
memorandum,  each  prisoner  would  be 
interviewed,  asked  to  commit  in  writing 
to  participate  in  programs  without  vio- 
lence, and  then  asked  to  sign  a “pledge” 
form  to  that  effect. 

Otis  Thomas,  a Facility  C prisoner 
who  had  no  involvement  in  the  July  stab- 
bings,  was  interviewed  several  times 
between  August  2005  and  June  2006. 
Each  time  he  committed  in  writing  to 
program  non-violently,  but  balked  when 
it  came  to  signing  a pledge.  Because  he 
refused  to  sign  the  pledge,  prison  officials 
refused  to  return  Thomas  to  normal 
programming.  He  continued  to  be  denied 
access  to  outdoor  exercise  until  August 


PLN  is  represented  by  Amsterdam, 
New  York  attorney  Elmer  Robert  Keach  III 
and  Human  Rights  Defense  Center  chief 
counsel  Lance  Weber.  See:  Prison  Legal 
News  v.  Lee,  U.S.D.C.  (S.D.  NY),  Case  No. 
7:ll-cv-07118.  H 


2006  when  - tired,  severely  stressed  and 
many  pounds  lighter  - he  reluctantly  agreed 
to  sign  the  non-violence  pledge. 

Subsequently  transferred  to  Centinela 
State  Prison,  Thomas  filed  suit  alleging  that 
SVSP  officials,  including  Captain  Ponder, 
had  violated  his  Eighth  Amendment  rights 
by  denying  him  any  opportunity  for  outdoor 
exercise  for  nearly  14  months.  The  defendant 
prison  officials  moved  for  summary  judg- 
ment, which  the  district  court  granted. 

On  appeal,  in  a July  1 6, 2010  decision  the 
Ninth  Circuit  agreed  with  the  district  court 
that  the  lengthy  denial  of  outdoor  exercise 
was  “sufficiently  serious”  to  satisfy  the  objec- 
tive component  of  an  Eighth  Amendment 
claim.  The  Court  of  Appeals  disagreed  with 
the  district  court,  however,  that  Thomas  had 
fallen  short  with  respect  to  the  subjective 
component  of  his  Eighth  Amendment  claim 
- i.e.,  whether  prison  officials  had  acted  with 
“deliberate  indifference.” 

Showing  deliberate  indifference,  the 
Ninth  Circuit  noted,  entails  two  steps. 
First,  it  must  be  shown  that  prison  officials 
were  aware  of  a “substantial  risk  of  seri- 
ous harm”  to  a prisoner’s  health  or  safety. 
Then  it  must  be  shown  that  the  officials 
failed  to  act  reasonably  in  light  of  all  of 
the  circumstances. 

As  to  the  first  step,  the  appellate  court 
held  that  as  a matter  of  law,  the  potential 
consequences  from  extended  deprivation  of 
out-of-cell  exercise  were  “obvious.”  As  to 
the  second  step,  the  Court  of  Appeals  was 
deeply  skeptical  that,  on  remand,  prison 
officials  would  be  able  to  justify  as  “reason- 
able” a nearly  14-month-long  deprivation 
of  outdoor  exercise  predicated  solely  on  a 
prisoner’s  refusal  to  sign  a pledge  form.  The 
district  court’s  grant  of  summaryjudgment  to 
the  defendants  was  reversed  and  the  case  re- 
manded for  further  proceedings.  See:  Thomas 
v.  Ponder,  611  F.3d  1144  (9th  Cir.  2010).  H 


Ninth  Circuit  Holds  Serious  Risk  to  Prisoner’s 
Health  Posed  by  Year-Long  Denial  of  Outdoor 
Exercise  “ Obvious”  as  a Matter  of  Law 

by  Mike  Brodheim 
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PLN  FUNDRAISER  2011 


Please  Support  Prison  Legal  News 
and  the 

Human  Rights  Defense  Center! 


Prison  Legal  News,  a project  of  the  non-profit  Human  Rights  Defense  Center,  cannot  fund  its  operations  through 
subscriptions  and  book  sales  alone.  We  rely  on  donations  from  our  readers  and  supporters  like  you! 


PLN  conducts  one  fundraiser  a year,  and  this  is  it;  we  don’t  bombard  our  readers  with  donation  requests, 
only  ask  that  if  you  are  able  to  contribute  something  to  our  important  work,  please  do  so. 

Every  dollar  counts  and  is  greatly  appreciated  and  will  be  put  to  good  use. 

Where  does  your  donation  go?  Here’s  some  of  what  we’ve  done  in  the  past  year: 

• Celebrated  our  20th  Anniversary  of  publishing  Prison  Legal  News,  which  is  the  longest-running 
publication  devoted  to  prison,  jail  and  criminal  justice-related  news  in  the  U.S. 

• Published  our  second  in-house  book,  “The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,” 
by  Brandon  Sample. 

• Filed  a wrongful  death  suit  on  behalf  of  the  family  of  a prisoner  who  died  due  to  medical  neglect  at 
a jail  in  Nashville,  Tennessee. 

• Filed  censorship  lawsuits  against  jails  in  New  Orleans,  Kansas,  Michigan,  Arizona,  California  and 
South  Carolina.  We  settled  censorship  cases  involving  jails  in  Georgia,  Louisiana  and  Texas,  as 
well  as  censorship  suits  against  the  Virginia  DOC  and  a CCA  prison  in  Arizona. 

With  your  help  we  can  do  more!  You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  P.O.  Box  2420,  W.  Brattleboro,  VT  05303 

Or  call  PLN’s  office  at  802-257-1342  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donations”  link. 


PLN  Support  Gifts 


Gift  option  I 

As  a token  of  our  gratitude  for  your  sup- 
port, we  are  providing  the  PLN  card  when 
making  a donation  of  $50. The  card  is  hand 
embroidered  by  women 
prisoners  in  Bolivia  who 
are  paid  a fair  wage  for  the 
cards  to  help  support  their 
families. 


Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PLN  hemp  tote  bag  when  mak- 
ing a donation  of  at  least  $75.  Handmade 
in  Vermont  using  hemp  fiber.  Can  y books 
and  grocer- 
ies stylishly 
and  help 
end  the  war 
on  drugs! 


Gift  option  3 

To  show  our  appreciation  for  your  support,  we  are  providing  the  following  selection  of  books 
for  you  to  choose  from  when  making  a donation  of  $100. 

Donations  of  $ 1 00  or  more  can  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  free  title;  i.e.,  donate 
$500  and  you  get  five  books!  $ 1 ,000  and  you  get  everything 
on  the  page!  Please  circle  the  books  you  want  and  send  the 
corresponding  donation  amount. 


Gift  option  4 

As  a thank  you  gift  for  your  support,  we  are  providing  the  entire  PLN  anthology  of  criti- 
cally acclaimed  books  on  mass  imprisonment 
signed  by  editor  Paul  Wright!  (The  Celling 
of  Amercia,  Prison  Nation  and  Prison  Profi- 
teers) plus  the  PLN  hemp  tote  bag  to  carry 
the  books  in  when  making  a donation  of  $250 
or  more. 
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Former  Judges  in  “Cash  for  Kids”  Scandal  Sentenced 


Two  former  Pennsylvania  state  court 
judges  who  were  accused  by  federal 
prosecutors  of  running  a multi-million 
dollar  scheme  to  send  juvenile  offenders 
to  privately-run  prisons  in  exchange  for 
bribes  have  been  sentenced. 

Former  judge  Mark  A.  Ciavarella, 
Jr.,  62,  who  presided  over  the  juvenile 
court  system  in  Luzerne  County,  brought 
national  attention  to  the  “kids  for  cash” 
scandal  and  highlighted  what  many  legal 
experts  say  is  a dangerous  practice  in 
juvenile  justice  proceedings  - children 
appearing  in  court  and  pleading  guilty 
to  crimes  without  representation  by  at- 
torneys. 

Prosecutors  alleged  that  Ciavarella 
had  sentenced  thousands  of  juveniles 
to  be  confined  in  two  private  detention 
centers  - PA  Child  Care  and  Western  PA 
Child  Care.  He  was  paid  almost  $1  million 
for  sending  youths  as  young  as  ten  years 
old  to  the  facilities,  many  for  first -time  or 
minor  offenses.  The  state  of  Pennsylva- 
nia has  since  expunged  more  than  5,000 
juvenile  criminal  records  in  cases  handled 
by  Ciavarella.  [See:  PLN,  June  2010,  p.26; 
Nov.  2009,  p.42;  May  2009,  p.20]. 

According  to  Laurence  H.  Tribe,  a 
constitutional  law  expert,  “It  was  a ter- 
rible lesson.  It  highlighted  the  dangers 
for  juveniles  who  don’t  know  their  rights, 
haven’t  talked  to  a lawyer,  and  are  urged 
by  overburdened  courts  to  take  a plea. 
Once  that  happens,  future  opportunities 
for  the  child  are  essentially  gone.” 

The  U.S.  Attorney’s  office,  through 
Assistant  U.S.  Attorney  Gordon  Zu- 
brod,  described  Ciavarella’s  actions  over 
a seven-year  period  as  a plot  to  enrich 
himself.  The  prosecution  alleged  that  the 
judge  had  approached  a Luzerne  County 
lawyer  and  property  developer  about 
building  a private  detention  center  for  the 
county,  shutting  off  the  flow  of  offenders 
to  the  existing  county-operated  juvenile 
facility. 

Ciavarella  was  sentenced  to  28  years 
in  federal  prison  on  August  1 1, 201 1 after 
a jury  convicted  him  of  12  counts  of  rack- 
eteering, bribery  and  conspiracy.  He  was 
acquitted  of  27  other  counts.  Although 
defiant  in  arguing  that  he  did  nothing 
wrong,  Ciavarella  said  he  blamed  “no  one 
but  myself”  prior  to  being  sentenced. 

Another  former  Luzerne  County 
judge,  Michael  T.  Conahan,  59,  who  con- 


by  Derek  Gilna 

trolled  the  courthouse  budget,  cooperated 
with  prosecutors  and  pleaded  guilty  in 
2009  to  racketeering  conspiracy  charges. 
He  was  accused  of  receiving  around  $1 
million  in  bribes  as  part  of  the  “kids  for 
cash”  scandal  and  was  sentenced  to  17 ‘A 
years  in  federal  prison  on  September  23, 
2011.  “The  system  is  not  corrupt,”  he 
stated.  “I  was  corrupt.”  Which  implies 
that  the  prosecutors,  judges,  criminal 
defense  lawyers,  county  commissioners 
and  court  room  personnel  who  witnessed 
the  mass  imprisonment  of  thousands  of 
children  and  did  nothing  are  blameless 
and  not  complied  in  the  matter.  A system 


The  U.S.  Supreme  Court  held  on  June 
20, 201 1 that  counsel  need  not  be  pro- 
vided to  a person  facing  civil  contempt  for 
failure  to  pay  child  support  so  long  as  the 
state  has  “in  place  alternative  procedures 
that  assure  a fundamentally  fair  determi- 
nation of  the  critical  incarceration-related 
question:  whether  the  supporting  parent  is 
able  to  comply  with  the  support  order.” 

A South  Carolina  family  court  or- 
dered Michael  D.  Turner  to  pay  $51.73 
weekly  to  Rebecca  Rogers  to  help  support 
their  child.  Turner  repeatedly  failed  to  do 
so,  and  was  held  in  contempt  five  times  as 
a result.  For  the  first  four  contempt  find- 
ings he  was  sentenced  to  90  days  in  jail; 
of  those  he  avoided  jail  twice  by  paying, 
and  only  spent  a few  days  behind  bars  the 
other  two  times. 

The  fifth  time  he  was  found  in  con- 
tempt Turner  served  six  months  in  jail, 
which  put  him  in  arrears  of  $5,728.76 
on  his  child  support  obligations.  After 
his  release  the  family  court  clerk  issued  a 
new  “show  cause”  order  against  him.  At 
a hearing  during  which  neither  Turner 
nor  Rogers  had  counsel,  the  court  again 
found  Turner  in  contempt  and  imposed  a 
12-month  sentence. 

The  court  did  not  make  a finding  as  to 
his  ability  to  pay  and  did  not  indicate  on 
the  contempt  order  form  whether  he  was 
able  to  make  support  payments.  Turner 
obtained  pro  bono  counsel,  who  argued 
that  he  was  entitled  to  an  attorney  at  the 


that  ignores  corruption  at  this  level  aids 
and  abets  the  individual  corruption. 

Conahan  and  Ciavarella  are  also 
subject  to  a $2.8  million  criminal  forfei- 
ture action.  According  to  Zubrod,  “They 
turned  the  Court  of  Common  Pleas  into  a 
criminal  enterprise.”  Robert  Powell,  an  at- 
torney who  co-owned  the  private  juvenile 
detention  centers,  and  Robert  Mericle,  the 
developer  who  built  them,  have  not  yet 
been  sentenced.  P 

Sources:  New  York  Times,  Huffington 
Post,  www.  timesleader.  com,  www.  rt.  com, 
www.  ebsnews.  com 


contempt  hearing.  The  South  Carolina  Su- 
preme Court  rejected  his  claim  and  the  U.S. 
Supreme  Court  granted  certiorari.  [See: 
PLN,  July  2011,  p.40;  May  2011,  p.22]. 

The  Supreme  Court  first  held  that 
although  Turner  had  completed  his 
sentence,  the  case  was  not  moot  because 
it  was  “capable  of  repetition”  while 
“evading  review.”  Specifically,  the  prison 
sentence  that  Turner  received  was  “too 
short  to  be  fully  litigated”  and  there  was 
a reasonable  likelihood  that  he  would 
again  be  “subjected  to  the  same  action” 
because  he  had  regularly  failed  to  make 
child  support  payments. 

The  Court  noted  its  precedents  pro- 
vided no  definitive  answer  as  to  whether 
the  Due  Process  Clause  grants  an  indigent 
defendant  a right  to  state-appointed  counsel 
in  a civil  contempt  proceeding  that  may  lead 
to  incarceration.  While  such  a right  attaches 
to  criminal  cases,  “the  Sixth  Amendment 
does  not  govern  civil  cases.”  Civil  contempt 
seeks  to  “coerce  the  defendant  to  do”  what 
a court  has  already  ordered,  and  once  a civil 
contemptor  complies  “he  is  purged  of  the 
contempt  and  is  free.” 

Even  in  cases  where  a person  faces  in- 
carceration, the  Fourteenth  Amendment’s 
Due  Process  Clause  does  not  automatically 
require  that  counsel  be  provided  to  an  indi- 
gent noncustodial  parent  who  is  subject  to 
a child  support  order.  This  is  especially  true 
when  the  opposing  parent  is  unrepresented 
by  counsel  and  the  state  provides  alterna- 
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tive  procedural  safeguards. 

Although  an  attorney  is  not  always 
required  in  civil  contempt  proceedings,  a 
set  of  “substitute  procedural  safeguards” 
is  necessary  to  significantly  reduce  the  risk 
of  an  erroneous  deprivation  of  liberty. 
Such  safeguards  include  “(1)  notice  to 
the  defendant  that  his  ‘ability  to  pay’  is  a 
critical  issue  in  the  contempt  proceeding; 
(2)  the  use  of  a form  (or  the  equivalent)  to 
elicit  relevant  financial  information  from 
him;  (3)  an  opportunity  at  the  hearing  for 
[the  defendant]  to  respond  to  statements 
and  questions  about  his  financial  status; 
and  (4)  an  express  finding  by  the  court  that 
the  defendant  has  the  ability  to  pay.” 

The  Supreme  Court’s  decision  did  not 
address  civil  contempt  proceedings  where 
the  underlying  support  payment  is  owed  to 
the  state,  or  the  question  of  what  due  pro- 
cess is  required  in  an  unusually  complex 
case  in  which  a defendant  “can  fairly  be 
represented  by  a trained  advocate.” 

Turner’s  incarceration  was  found  to 
violate  due  process.  The  Court  noted  that 
he  had  “received  neither  counsel  nor  the 
benefit  of  alternative  procedures  like  those 
we  have  described.  He  did  not  receive 
clear  notice  that  his  ability  to  pay  would 
constitute  the  critical  question  in  his  civil 


contempt  proceeding.” 

The  state  court  ruling  was  therefore 
vacated  and  the  case  remanded.  Justices 
Thomas  and  Scalia  filed  dissenting  opin- 
ions, in  which  Justices  Roberts  and  Alito 
joined  in  part.  See:  Turner  v Rogers,  131 
S.Ct.  2507  (2011). 

Part  of  the  ongoing  process  that 


At  the  Montgomery  County  jail  in 
Dayton,  Ohio,  taking  more  than  a 
half-million  dollars  annually  from  pris- 
oners who  want  to  call  their  loved  ones  is 
actually  called  “giving.” 

When  asked  by  the  Dayton  Daily  News 
about  prisoners’ telephone  access  in  Montgom- 
ery County,  Major  Daryl  Wilson  explained, 
“We  give  them  as  many  calls  as  they  need  to 
let  people  know  where  they  are.” 

Of  course  all  that  giving  has  meant  a 
windfall  for  Montgomery  County  and  jail 
vendor  Aramark  Correctional  Services, 
which  will  split  more  than  $370,000  in  rev- 
enue from  sales  of  pre-paid  phone  cards. 

The  county’s  share  of  the  sales  - 42%, 
or  about  $156,000  annually  - must  be 
spent  “to  support  the  current  jail  inmate 
population,”  Wilson  stated. 


criminalizes  poverty  is  the  imposition  of 
onerous  and  unpayable  child  support  bur- 
dens on  the  poor  which  further  increases 
the  impact  of  mass  imprisonment.  Inter- 
estingly, in  researching  this  article,  there 
is  no  central  source  of  statistics  on  how 
many  people  are  imprisoned  on  a given 
day  for  failing  to  pay  child  support.  P 


“We  can’t  go  out  and  buy  new  cruis- 
ers with  that  money,”  he  said.  “It  has  to 
be  spent  on  the  inmates,  according  to 
Ohio  law.” 

The  county  will  reap  an  additional 
$200,000  in  201 1 from  collect  calls,  which 
Wilson  said  is  used  to  offset  the  cost  for 
an  operator  and  pays  for  maintenance  to 
the  jail’s  “heavy-duty  telephones.” 

Montgomery  County  jail  prisoners 
must  wait  three  days  after  being  booked 
before  they  are  allowed  access  to  the 
commissary.  For  $10  they  can  purchase 
a Global  Tel*Link  prepaid  phone  card 
that’s  good  for  three  calls.  Collect  calls 
cost  $2.75  plus  $.20/minute. 

Sources:  Dayton  Daily  News,  www.mcohio. 
gov 
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PLN  Sues  Jails  in  Louisiana,  Washington  State 
Over  No-Publication  Policies 


On  September  9,  2011,  Prison  Legal 
News  filed  separate  lawsuits  against 
the  Orleans  Parish  jail  in  New  Orleans, 
Louisiana  and  the  Chelan  County  jail  in 
Washington  State  over  mail  policy-related 
issues. 

PLN’s  suit  against  Orleans  Parish 
Sheriff  Marlin  Gusman,  who  oversees  the 
Orleans  Parish  Prison  (OPP)  and  its  re- 
lated correctional  facilities,  including  the 
House  of  Detention,  Old  Parish  Prison, 
Templeman  V and  Conchetta,  alleges 
violations  of  the  First  and  Fourteenth 
Amendments. 

Beginning  on  September  15,  2010, 
PLN  sent  its  monthly  publication  and 
copies  of  a book  titled  Protecting  Your 
Health  and  Safety  to  35  prisoners  at  OPP. 
However,  pursuant  to  the  jail’s  mail  policy, 
the  publications  sent  by  PLN  were  cen- 
sored and  rejected.  The  Sheriff’s  website 
states  that  “No  books,  magazines,  news- 
papers or  periodicals  of  any  kind”  can  be 
mailed  to  prisoners. 

The  mail  policy  specifies  that  books 
sent  from  publishers  are  to  be  reviewed 
by  each  facility  warden  to  determine 
whether  they  are  “acceptable.”  However, 
the  policy  provides  no  standards  or  cri- 
teria for  censoring  and  excluding  books, 
and  books  sent  from  distributors  such 
as  PLN  (as  opposed  to  publishers)  are 
disallowed.  Jail  officials  “are  not  mak- 
ing individualized  determinations  about 
the  content  of  each  publication  before 
rejecting  them  in  violation  of  clearly 
established  First  Amendment  law,”  PLN 
claims. 

According  to  PLN’s  lawsuit,  the  only 
books  available  for  prisoners  to  purchase 
through  the  OPP  commissary  are  the  Bi- 
ble, the  Koran,  a dictionary  and  ten  mass 
market  popular  fiction  novels  which  are 
described  as  “Best  Seller  1,”  “Best  Seller 
2,”  etc.  Books  related  to  criminal  justice, 
self-help,  and  civil  and  criminal  legal 
topics,  such  as  those  offered  by  PLN,  are 
excluded  from  the  commissary  list. 

“Sheriff  Gusman  has  plenty  of  prob- 
lems on  his  plate  right  now,”  said  PLN 
editor  Paul  Wright.  “The  jail  continues 
to  be  under  investigation  for  serious  civil 
rights  violations  documented  by  the  U.S. 
Department  of  Justice  in  a report  released 
on  September  11,  2009.  The  last  thing 
the  Sheriff  should  be  doing  is  enforcing 
a policy  that  results  in  unconstitutional 


censorship  in  violation  of  the  First 
Amendment,  but  that  is  exactly  what’s 
happening.” 

PLN  is  seeking  a declaration  that  the 
jail’s  mail  policy  violates  its  rights  under 
the  First  and  Fourteenth  Amendments, 
as  well  as  injunctive  relief,  compensatory 
and  punitive  damages,  attorney  fees  and 
costs.  “We  take  our  Constitutional  rights 
seriously,”  said  Wright. 

PLN  is  represented  by  New  Orleans 
attorneys  Mary  Howell,  Elizabeth  Cum- 
ming  and  John  Adcock,  and  Human 
Rights  Defense  Center  chief  counsel 
Lance  Weber.  The  case  is  Prison  Legal 
News  v.  Gusman,  U.S.D.C.  (E.D.  La.), 
Case  No.  ll-cv-02277. 

PLN’s  lawsuit  against  Washington’s 
Chelan  County  Regional  Justice  Cen- 
ter (RJC)  and  Sheriff  Brian  Burnett 
challenges  a similar  publications  ban. 
According  to  PLN’s  complaint,  the  de- 
fendants “have  adopted  and  implemented 
written  mail  policies  and  practices  that 
unconstitutionally  prohibit  delivery  to 
prisoners  of  periodicals  or  magazines, 
books,  and  other  correspondence  includ- 
ing but  not  limited  to  book  catalogs, 
informational  subscription  brochures, 
and  book  offers.” 

Since  December  2010,  PLN  mailed 
its  monthly  publication,  books,  book 


The  time  a released  prisoner  serves  on 
supervised  release  is  tolled  when  he  or 
she  absconds,  the  U.S.  Court  of  Appeals 
for  the  Ninth  Circuit  held. 

Manuel  Ignacio  Juarez  was  deported 
following  completion  of  his  federal  prison 
sentence  for  bank  robbery,  but  later  il- 
legally re-entered  the  United  States.  At 
the  time  he  was  deported  and  when  he 
returned  to  the  U.S.,  Juarez  was  still  on 
three  years  supervised  release  following 
his  federal  prison  term. 

Upon  re-entering  the  U.S.,  Juarez  did 
not  notify  his  probation  officer  that  he 
had  returned  or  where  he  was  living.  Two 
years  passed  and  Juarez  was  convicted  and 
sentenced  to  state  prison  in  California  for 
two  robberies. 

By  then  a federal  warrant  had  been 
issued  for  violation  of  the  conditions 


catalogs  and  informational  brochures  and 
subscription  forms  to  numerous  individu- 
al RJC  prisoners.  All  of  the  publications 
sent  from  PLN  were  censored  by  jail  staff 
pursuant  to  the  facility’s  mail  policy,  and 
PLN  did  not  receive  “due  process  notice 
or  an  opportunity  to  appeal  the  censor- 
ship decisions.” 

According  to  the  RJC’s  mail  policy, 
“no  subscriptions  to  any  periodical  or 
magazine  will  be  allowed,”  and  paperback 
books  are  banned.  Prisoners  at  the  facil- 
ity can  receive  only  one  local  newspaper. 
PLN  argues  that  the  jail’s  blanket  ban 
on  books,  magazines  and  other  reading 
material  violates  its  rights  under  the  First 
Amendment  to  send  publications  to  RJC 
prisoners.  Further,  the  lack  of  notice  of 
censorship  by  jail  staff  violates  PLN’s 
due  process  rights  under  the  Fourteenth 
Amendment. 

PLN  is  seeking  declaratory  and 
injunctive  relief  plus  nominal,  compen- 
satory and  punitive  damages  and  costs, 
including  attorney’s  fees.  PLN  is  rep- 
resented by  Jesse  Wing  and  Katherine 
Chamberlain  with  the  Seattle  law  firm  of 
MacDonald  Hoague  & Bayless,  and  Hu- 
man Rights  Defense  Center  chief  counsel 
Lance  Weber.  See:  Prison  Legal  News  v. 
Chelan  County,  U.S.D.C.  (E.D.  Wash.), 
Case  No.  ll-cv-00337-EFS.  H 


of  his  supervised  release.  After  serving 
his  state  sentence,  Juarez  was  taken  into 
federal  custody  and  his  supervised  release 
was  revoked.  He  was  sentenced  to  18 
months  in  federal  prison  following  the 
revocation. 

Juarez  argued  that  the  district  court 
lacked  jurisdiction  to  revoke  his  su- 
pervised release  because  the  court’s 
revocation  warrant  was  issued  after  his 
period  of  supervised  release  had  expired. 
The  Ninth  Circuit  disagreed,  holding  that 
his  supervised  release  was  tolled  once  he 
returned  to  the  U.S.  and  did  not  report  to 
his  probation  officer. 

“Fugitive  tolling  of  a defendant’s  term 
of  supervised  release  begins  when  the  de- 
fendant becomes  a fugitive,”  the  appellate 
court  wrote.  See:  United  States  v.  Juarez, 
601  F.3d  885  (9th  Cir.  2010).  P 
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Settlement  Reverses  Virginia  DOC’s  Ban 
on  Jailhouse  Lawyers  Handbook 


A settlement  agreement  between  the 
Virginia  Department  of  Corrections 
(VDOC)  and  two  civil  rights  organiza- 
tions that  publish  the  Jailhouse  Lawyer’s 
Handbook  (JLH)  overturned  the  VDOC’s 
ban  on  JLH  and  requires  that  five  copies 
of  that  publication  be  placed  in  each  of 
the  state’s  prison  libraries.  The  settlement 
also  provides  for  monetary  damages  and 
attorney  fees  totaling  almost  $13,000. 

The  lawsuit  arose  after  a prisoner 
at  the  Coffeewood  Correctional  Center 
obtained  approval  to  receive  a copy  of 
JLH , but  the  book  was  disapproved  upon 
its  arrival.  The  VDOC’s  Publication  Re- 
view Committee  (PRC)  disapproved  the 
“entire  publication”  because  it  allegedly 
contained  “[material  whose  content  could 
be  detrimental  to  the  security,  good  order, 
discipline  of  the  facility,  or  offender  reha- 
bilitative efforts  or  the  safety  or  health  of 
offenders,  staff,  or  others.” 

The  JLH  is  jointly  published  by  the 
National  Lawyers  Guild  (NLG)  and  the 
Center  for  Constitutional  Rights  (CCR). 
Neither  were  provided  with  notice  that  the 
JLH  had  been  disapproved  or  why  it  met 
the  criteria  for  being  censored. 

Following  the  November  10,  2009 
decision  by  the  PRC  to  ban  JLH  in  VDOC 
facilities,  the  NLG  and  CCR  sued  for 
violation  of  their  First  Amendment  rights. 
A settlement  agreement  was  reached  in 
February  2011. 

As  a result  of  the  settlement,  JLH  will 
not  be  considered  a disapproved  publica- 
tion and  VDOC  staff  will  be  informed  that 
JLH  is  approved.  Any  future  decision  to 
ban  JLH  will  be  directly  determined  by 
the  Office  of  the  Deputy  Director,  who 
will  promptly  notify  the  NLG  and  CCR 
of  the  specific  reasons  for  disapproval. 

In  addition  to  placing  five  copies  of 
JLH  in  each  VDOC  prison  library  at  the 
NLG  and  CCR’s  expense,  prisoners  in 
housing  units  without  library  access  will 
be  allowed  to  request  a copy  of  the  book 
subject  to  the  usual  prison  rules  applicable 
to  obtaining  library  materials.  Addition- 
ally, the  VDOC  “will  designate  the  NLG 
and  CCR  as  legitimate  sources  from  whom 
publications  may  be  purchased  or  received, 
including  gift  publications,  without  prior 
approval,  review,  or  determination  of  any 
kind  by  VDOC,  its  agents  or  employees.” 


by  David  Reutter 

The  settlement  further  requires  the  VDOC 
to  pay  the  NLG  and  CCR  $2,500  in  dam- 
ages and  $10,230  in  attorney  fees  and 
costs.  “I’m  happy  with  the  result,  but  I 
don’t  think  it’s  anything  more  than  what 
we  were  entitled  to  expect  for  the  place- 
ment of  the  copies  in  the  law  libraries  of 
the  institutions,”  said  Jeffrey  E.  Fogel,  a 
Charlottesville  attorney  who  represented 
the  NLG.  “It  was  probably  the  most 
outrageous  act  of  censorship  in  a prison 
in  [the]  United  States  to  say  you  can’t 


On  April  15,  2011,  the  Sixth  Circuit 
Court  of  Appeals  reversed  a district 
court’s  grant  of  summary  judgment  to 
Corrections  Corporation  of  America 
(CCA)  in  a civil  rights  action  alleging 
Eighth  Amendment  violations  after  CCA 
staff  left  a mentally  ill  prisoner  in  his 
squalid  segregation  cell  for  nine  months. 

The  suit  was  filed  by  Mary  Bras- 
well, the  conservator  of  prisoner  Frank 
D.  Horton,  and  raised  claims  based  on 
the  treatment  Horton  received  at  the 
CCA-managed  Metro  Davidson  County 
Detention  Facility  (MDCDF)  in  Nash- 
ville. When  Horton  arrived  at  MDCDF  he 
had  a history  of  psychiatric  treatment  and 
behavioral  problems  that  caused  him  to  be 
considered  a special  needs  prisoner.  As  a 
result,  he  was  placed  in  segregation. 

Sometime  after  2006,  Horton  began 
refusing  his  daily  opportunities  to  shower 
and  exercise.  CCA  guards  received  ap- 
proval to  force  Horton  out  of  his  cell  to 
shower  and  for  a mental  health  evaluation. 
He  initially  refused,  but  left  the  cell  when 
“inflammatory  agents”  were  used.  It  is 
unknown  how  many  times  that  process 
was  repeated. 

It  is  clear,  however,  that  after  May 
2007  no  further  attempts  were  made  to  re- 
move Horton  from  his  cell  to  take  showers, 
clean  his  cell  or  receive  mental  health  care. 
That  is  when  Assistant  Warden  Michael 
Corlew  came  on  the  job. 

MDCDF  Captain  Patrick  Perry 
blew  the  whistle  on  January  31,  2008  by 


learn  about  your  constitutional  rights.” 
See:  National  Lawyers  Guild  v.  Johnson, 
U.S.D.C.  (W.D.  Vir.),  Case  No.  3:10-cv- 
00040-NKM-BWC. 

Previously,  the  VDOC  had  settled 
separate,  unrelated  censorship  lawsuits 
involving  Prison  Legal  News  and  the 
Nation  of  Islam’s  publication,  The  Final 
Call.  [See:  PLN,  June  2011,  p.46;  Nov. 
2010,  p.46], 

Additional  source:  Daily  Progress 


notifying  the  Davidson  County  Health 
Department  that  Horton  had  remained 
in  his  filthy  cell  for  nine  months,  and 
providing  them  with  copies  of  Horton’s 
segregation  activity  logs.  CCA  then  fired 
him  for  doing  so.  Perry  had  worked  in 
Horton’s  unit;  when  he  tried  to  talk  to 
Horton,  he  found  Horton  had  decompen- 
sated to  the  point  that  he  would  respond 
with  “gibberish.” 

“Perry  testified  that  Horton’s  cell  was 
filthy,  that  there  were  several  food  trays  on 
the  floor  and  bacteria  growing  in  the  toilet, 
that  Horton’s  beard  and  hair  were  ‘mat- 
ted’ and  ‘out  of  control,’  and  it  appeared 
Horton  had  not  washed  himself  or  had  his 
cell  cleaned  for  months,”  wrote  the  Sixth 
Circuit. 

A court  order  resulted  in  Horton’s 
transfer  from  MDCDF  on  April  11, 2008. 
He  subsequently  received  a mental  health 
due  process  hearing  and  was  placed  in 
a special  needs  facility  to  be  treated  for 
schizophrenia.  With  treatment  his  condi- 
tion improved.  Braswell,  his  conservator, 
filed  suit  against  CCA. 

CCA  moved  to  dismiss,  which  the 
district  court  treated  as  a summary 
judgment  motion.  The  court  found  that 
administrative  exhaustion  requirements 
under  the  PLRA  were  unavailable  due  to 
Horton’s  inability  to  speak  coherently,  and 
remained  unavailable  once  he  left  CCA’s 
custody.  The  Sixth  Circuit  agreed  with  that 
finding.  The  appellate  court  emphasized 
that  not  only  must  Horton  have  been 


Summary  Judgment  for  CCA  Reversed 
in  Filthy  Jail  Conditions  Case 

by  David  Reutter 
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actually  capable  of  filing  a grievance,  but 
his  mental  condition  may  have  been  so 
deteriorated  that  remedies  were  unavail- 
able because  he  might  not  have  been  aware 
he  required  mental  health  care. 

However,  the  Court  of  Appeals  dis- 
agreed with  the  district  court’s  finding 
that  Horton’s  injuries  were  de  minimus. 
The  Sixth  Circuit  held  that  a prisoner 
who  claims  he  has  “languished  in  a filthy 
and  unsanitary  cell  for  nine  consecutive 
months  asserts  more  than  a de  minimus 
physical  injury.” 

Finally,  the  appellate  court  found 
there  was  “a  genuine  issue  of  material  fact 
as  to  whether  a CCA  policy  or  custom 
was  responsible  for  the  alleged  violation 
of  Horton’s  Eighth  Amendment  rights.” 
When  Corlew  came  to  MCDCF  in  May 
2007,  he  ordered  that  uses  of  force  would 
be  used  only  in  emergencies,  and  the 
need  to  clean  Horton’s  cell  and  give  him 
a shower  was  not  an  emergency  that 
warranted  a cell  extraction.  So  for  the 
next  nine  months,  guards  simply  marked 
“refused”  on  the  segregation  activity  log 
when  Horton  declined  shower  and  exer- 
cise opportunities. 

The  Court  of  Appeals  said  a policy  or 
custom  could  be  found  by  a jury.  MCDCF 
Warden  Brian  Gardner  “testified  that 
CCA  maintained  records  of  each  use  of 
force  incident,  that  officers  had  to  forward 
incident  reports  to  CCA’s  corporate  office, 
and  that  use-of-force  incidents  could  be 
used  to  determine  annual  bonuses  and 
pay  raises  for  CCA  employees,”  wrote  the 
appellate  court. 

“Viewing  the  evidence  in  the  light 
most  favorable  to  Braswell,  CCA  [guards] 


thus  had  both  a carrot  and  a stick  - an 
incentive  to  minimize  uses  of  force,  and 
a corporate  policy  requiring  them  to  do 
so,”  the  Court  of  Appeals  noted. 

Finally,  the  Sixth  Circuit  cited  sev- 
eral cases  of  other  obviously  mentally 
ill  prisoners  who  were  left  to  languish  in 
their  cells  at  MCDCF.  For  those  reasons, 


Former  Hawaii  prisoner  Wade  T. 

Itagaki,  who  was  held  at  the  Oahu 
Community  Correctional  Center  in  Hono- 
lulu for  83  days  after  his  sentence  expired 
on  Sept.  5, 2006,  was  awarded  $83,000  by 
a federal  jury  in  February  2011. 

When  prison  officials  realized  their 
mistake,  Itagaki,  a homeless  veteran,  was 
quickly  released  without  any  preparation 
and  no  money. 

According  to  his  attorney,  Myles 
Breiner,  “They  showed  him  out  the  door 
and  said,  ‘See  you  later.’  The  result  was  he 
walked  two  miles  out  of  the  valley  to  the 
nearest  bus  stop.  He  had  no  money,  even 
though  he  had  money  on  his  books  he  had 
earned  while  in  prison.” 

Following  the  verdict,  Breiner  said 
the  jurors  were  “very  sympathetic  ...  [and] 
recognized  there  was  responsibility  that  the 
Department  of  Safety  has  to  anyone  who  is 
incarcerated,  their  responsibility  to  maintain 
the  records,  their  responsibility  to  make  sure 
a person  is  released  in  a timely  fashion.” 

The  Department  of  Public  Safety 
argued  that  an  error  by  a circuit  court 
judge  had  resulted  in  the  erroneous  late 


the  district  court’s  grant  of  summary 
judgment  to  CCA  was  reversed  and  the 
case  remanded  for  further  proceedings, 
where  it  remains  pending.  See:  Braswell  v. 
CCA,  419  Fed.Appx.  622  (6th  Cir.  2011) 
(unpublished). 

Additional  source:  Associated  Press 


release.  Both  parties  have  cross-appealed, 
and  their  appeals  remain  pending. 

Another  of  Itagaki’s  attorneys,  Eric 
Seitz,  noted  that  Itagaki  had  severe  diabe- 
tes and  uses  a wheelchair.  “I  don’t  know 
if  he’ll  live  to  see  the  money,”  he  said.  See: 
Itagaki  v.  Frank,  U.S.D.C.  (D.  Hawaii), 
Case  No.  l:09-cv-00110. 

Sources:  www.kitv.com,  www.hawaiire- 
porter.  com 
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Hawaii  Ex-prisoner  Awarded  $83,000  for 
Being  Held  83  Days  Past  Release  Date 
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Hand  Embroidered  Greeting  Cards 

Made  by  women  prisoners  in  Cochabamba, 
Bolivia.  Each  card  is  individually  made,  no 
two  are  identical.  The  prisoners  are  paid  a 
fair  wage  for  each  card  and  keep  100%  of 
the  pay  to  support  themselves  and  their 
families.  Local  fair  trade  non-profits  in  Bolivia 
supply  the  materials  for  the  cards.  $6. 


Hand  Made  Hemp  Tote  Bag  All  natural  hemp  tote  bag 
hand  made  in  Vermont  with  the  Prison  Legal  News  logo 
on  both  sides,  in  red  and  black.  Great  for  carrying  books, 
groceries,  and  more!  Stamped  on  the  inside  that  no  sweat- 
shop, prison  or  child  labor  was  used  in  its  manufacture.  $12. 

$6  shipping  and  handling  for  orders  under  $50. 
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Requests  for  Hawaiian  Prisoner  Workers  Soar  Due  to  Poor  Economy 


As  budgets  for  nonprofit  groups, 
schools,  churches  and  state  and  city 
agencies  have  been  squeezed,  requests  for 
Hawaii  prison  work  crews  to  help  with 
repair  and  maintenance  projects  have 
increased  exponentially. 

Prison  officials  said  they  were  limited 
in  their  ability  to  meet  the  explosion  in 
requests  for  prisoner  labor  that  have  come 
in  the  wake  of  the  economic  downturn. 
“There  has  been  a vast  increase  in  requests 
in  the  past  two  years,”  said  Francis  X. 
Sequeira,  warden  at  the  Oahu  Com- 
munity Correctional  Center  (OCCC). 
“We  can  only  address  a finite  amount  of 
requests.” 

Hawaii  Correctional  Industries 
(HCI),  an  arm  of  the  Department  of 
Public  Safety,  is  a “self-supporting,  for- 
profit,  quasi  state  agency.”  It  receives  no 
general  funding  from  the  state  and  instead 
relies  on  prison  labor  contracts.  HCI  was 
created  in  1990  to  provide  prisoners  with 
“meaningful”  work.  They  are  paid  25 
cents  an  hour  and  receive  a lunch  from 
the  agency  or  organization  that  has  con- 
tracted for  their  labor. 

“Just  with  the  inmate  labor  alone,  this 
is  a huge  cost  savings,”  said  HCI  admin- 
istrator Matthew  Kaneshiro.  “We  know, 
whenever  the  economy  goes  down,  our 
program  goes  up.” 

The  largest  group  of  prisoners  on 
“work  lines”  come  from  the  island  of 
Oahu,  which  has  about  300  prisoners 
from  OCCC,  the  Women’s  Community 
Correctional  Center,  Waiawa  Correctional 
Facility,  and  in  some  cases  Halawa  Correc- 
tional Facility  who  qualify  to  participate 
in  the  work  projects. 

Many  of  HCI’s  contracts  are  in  the 
million  dollar  range  or  higher;  the  agency 
made  around  $5.7  million  in  fiscal  year 
2009.  The  State  Department  of  Transpor- 
tation pays  $80,000  a month  to  HCI  for 
five  work  lines,  consisting  of  six  to  eight 
prisoners  each  weekday,  who  mostly  clean 
freeways,  highways  and  state  roads.  They 
also  occasionally  clear  trash  and  debris 
from  homeless  encampments. 

The  State  Department  of  Education 
(DOE)  also  contracts  with  HCI.  There 
were  concerns  for  child  safety,  however, 
when  DOE  signed  a $1.07  million  con- 
tract for  HCI  to  replace  playgrounds 
at  elementary  and  middle  schools.  “We 
didn’t  want  pedophiles  or  child  molesters 


by  David  M.  Reutter 

on  campus,  and  they  told  me  they  don’t  let 
those  prisoners  out  to  work,”  said  Monica 
Kaui  Baron,  DOE’s  playground  coordina- 
tor. “They  explained  that  these  guys  and 
women  are  already  in  the  community 
doing  work,  and  they  were  considered 
low-risk.  These  inmates  are  the  lowest 
level  of  security  and  on  their  way  out,  to 
be  released  soon.” 

The  2009  contract  resulted  in  12  new 
school  playgrounds  on  two  islands.  A 
$2.3  million  contract  between  DOE  and 
HCI  will  provide  38  more  playgrounds 
at  28  schools.  A third  contract  of  $2.6 
million  will  result  in  41  playgrounds  at 
33  schools. 

“They  negotiate  a lot  better  prices  for 
us,  which  means  we  can  double  the  size 
of  the  playgrounds,”  said  Kaui  Baron. 
“We  were  paying  a lot  of  money  for  play- 
grounds, and  the  quality  wasn’t  that  good, 


The  ACLU  has  settled  a lawsuit  on 
behalf  of  detainees  at  Colorado’s 
Boulder  County  Jail,  ending  a policy  that 
limited  prisoners’  personal  correspon- 
dence to  postcards.  The  policy  went  into 
effect  in  March  2010  and  the  ACLU  filed 
suit  five  months  later. 

The  jail  enacted  the  policy  due  to 
an  outcry  by  parents  whose  children  had 
received  letters  from  jailed  sex  offenders. 
The  sex  offenders  obtained  the  children’s 
names  from  a local  newspaper  and  then 
looked  up  their  last  names  in  the  phone- 
book.  After  writing  letters  to  the  children, 
they  sent  them  to  a third  party  to  be 
remailed,  in  order  to  avoid  having  the 
envelope  stamped  to  indicate  it  originated 
at  the  jail. 

The  parents  confronted  jail  officials 
upon  discovering  the  letters,  resulting  in 
implementation  of  the  postcard-only  cor- 
respondence policy.  Paper  and  envelopes 
were  provided  only  for  official  mail  sent 
to  attorneys,  courts  or  doctors. 

A Colorado  federal  district  court  ap- 
proved class-action  status  for  the  lawsuit 
and  appointed  counsel  in  March  2011. 
The  Boulder  County  Commission  quickly 
moved  to  resolve  the  case,  and  a settle- 
ment was  reached  on  April  12,  2011.  In 


in  essence  putting  our  kids  at  risk.” 

City  officials  raved  about  the  prison- 
ers’ work  and  the  low  cost.  “They  cut 
grass,  they  weed-whack  and  perform  other 
manual  labor  at  various  city  parks,  Mon- 
day through  Friday,”  stated  Pearl  City 
spokeswoman  Louise  Kim  McCoy.  “The 
only  expense  is  to  provide  a box  lunch  ... 
for  each  inmate.” 

Some  prisoners  see  the  work  lines  as 
a way  to  make  a few  dollars,  enjoy  the 
limited  freedom  outside  and  give  some- 
thing back.  “I  get  to  work  and  be  in  the 
community.  It’s  way  better  than  sitting  in 
a cell  24/7  contemplating  what  you  did 
to  get  there.  Inside,  you’re  just  not  going 
anywhere,”  said  OCCC  prisoner  John 
Carvalho.  PJ 

Sources;  Star  Advertiser,  http:llthe.hono- 
luluadvertiser.  com 


addition  to  rescinding  the  postcard-only 
policy,  the  ACLU  will  receive  $65,000  in 
attorney’s  fees. 

“It  is  a very  good  day  for  the  First 
Amendment  at  the  Boulder  County  Jail,” 
said  Mark  Silverstein,  legal  director  for 
the  ACLU  of  Colorado. 

The  new  mail  policy  at  the  jail  re- 
quires outgoing  letters  and  envelopes  to 
be  stamped  to  advise  they  came  from  a 
prisoner.  When  the  postcard-only  policy 
went  into  effect,  Jail  Division  Chief  Larry 
Hank  said  screening  detainee  mail  was 
too  labor  intensive.  Sheriff  Joe  Pelle 
stated  that  jail  staff  will  now  resume  such 
screening.  See;  Clay  v.  Pelle,  U.S.D.C.  (D. 
Colo.),  Case  No.  l:10-cv-01840-WYD- 
BNB. 

A number  of  jails  across  the  U.S. 
have  instituted  postcard-only  policies, 
and  various  legal  challenges  are  pending. 
[See;  PLN,  Nov.  2010,  p.22].  The  El  Paso 
County  jail  in  Colorado  suspended  its 
postcard  policy  in  December  2010  and 
later  settled  a lawsuit  challenging  the 
policy.  [See:  PLN,  Oct.  2011,  p.  33].  PI 

Additional  sources:  Longmont  Times- 
Call,  www.gazette.com 
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$49.95 


The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel 
Brandon  Sample 
ISBN:  978-0-9819385-1-6 
Paperback,  224  pages 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel  is  the  first  in  a series  of 
books  by  Prison  Legal  News  Publishing  designed  to  help  pro-se  prisoner  litigants 
identify  and  raise  viable  claims  for  potential  habeas  corpus  relief.  This  book  is  an 
invaluable  resource  that  identifies  hundreds  of  cases  where  the  federal  courts 
have  granted  habeas  relief  to  prisoners  whose  attorneys  provided  ineffective 
assistance  of  counsel. 


Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  $49.95 

in  the  United  States  and  Canada,  3rd  Edition 

Jon  Marc  Taylor 

ISBN:  978-0-9819385-0-9 

Paperback,  224  Pages 

The  greatly  anticipated  and  newly  updated  third  edition  of  the  Prisoner's  Guerrilla 
Handbook  to  Correspondence  Programs  in  the  United  States  and  Canada  has 
finally  arnved1  Author  Jon  Marc  Taylor’s  brand  new  version  is  the  latest  in  this 
unique  and  highly  successful  guidebook  for  the  prisoner-student.  This  invaluable 
tool  and  how-to  handbook  provides  the  reader  with  step-by-step  instructions  to 
find  the  appropriate  education  program  for  correspondence  high  school,  vocational, 
paralegal,  undergraduate,  and  graduate  courses  offered  in  the  U S.  and  Canada  today. 


Prisoners’  Self-Help  Litigation  Manual,  4th  Edition 
John  Boston  & Dan  Manville 
ISBN:  978-0-1953744-0-7 
Paperback,  960  pages 


$45.95 


Prisoners'  Self-Help  Litigation  Manual,  in  its  much-anticipated  fourth  edition, 
is  an  indispensable  guide  for  prisoner  litigants  and  prisoner  advocates  seeking  to 
understand  the  rights  guaranteed  to  prisoners  by  law  and  how  to  protect  those 
rights.  Clear, comprehensive,  practical  advice  provides  prisoners  with  everything 
they  need  to  know  on  conditions  of  confinement,  civil  liberties  in  prison, 
procedural  due  process,  the  legal  system,  how  to  actually  litigate,  conducting 
effective  legal  research,  and  writing  legal  documents.  It  is  a roadmap  on  how 
to  win  lawsuits. 


] Habeas  Citebook. 
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Ninth  Circuit  Rules  Right  to  Court  Access  Violated  When  Lockdown 
Prevents  Prisoner  from  Researching  Issues  Related  to  Direct  Appeal 


In  an  amended  opinion  filed  on  Novem- 
ber 19, 2010,  the  Ninth  Circuit  reversed 
a district  court’s  dismissal  of  a prisoner’s 
claims  that  1)  his  constitutional  right  of 
access  of  the  courts  was  violated  when, 
during  the  limited  time  period  in  which  he 
could  have  appealed  his  criminal  convic- 
tion, he  was  denied  use  of  the  prison  law 
library  and  not  provided  with  any  alterna- 
tive means  of  doing  legal  research  because 
his  unit  was  on  lockdown;  and  2)  prison 
officials  violated  his  Eighth  Amendment 
right  to  be  free  from  cruel  and  unusual  pun- 
ishment by  forcing  him  to  choose  between 
his  constitutional  right  to  exercise  and  his 
constitutional  right  of  access  to  the  courts 
when  the  prison  was  not  on  lockdown. 

After  being  convicted  of  two  counts 
of  burglary  pursuant  to  a plea  bargain, 
California  prisoner  Paul  Eric  Elebbe  re- 
ceived a prison  sentence  of  18  years  and 
four  months.  Upon  appealing  his  convic- 
tion, his  pro  bono  appellate  counsel  filed 
a so-called  Wende  brief,  indicating  that 
he  could  find  no  legitimate  issues  to  bring 
to  the  court’s  attention.  The  court  then 
advised  Elebbe  that  he  could  file  a supple- 
mental pro  se  brief  to  raise  any  issues  that 
counsel  might  have  overlooked.  The  court 
gave  him  30  days  to  file  the  supplemental 
brief.  Elowever,  because  Elebbe ’s  unit  was 
on  lockdown  status  as  a result  of  a fight 
earlier  that  month,  he  could  not  access 
the  prison  law  library  for  the  entire  30-day 
period.  Ele  missed  the  deadline  and  his 
appeal  was  denied. 

During  subsequent  months,  the  facility 
where  Elebbe  was  housed  was  intermit- 
tently on  and  off  lockdown  status.  During 
“regular”  program  times  ( roughly  eight  out 
of  15  months  between  November  1998  and 
February  2000),  Elebbe  was  allowed  out  of 
his  cell  only  eight  hours  per  week;  he  could 
use  that  time,  in  two-hour  daily  increments 
four  days  a week,  either  to  exercise  out- 
doors or  use  the  law  library. 

In  February  2000,  Hebbe  filed  suit 
pursuant  to  42  U.S.C.  § 1983.  The  district 
court  dismissed  two  of  his  three  claims 
and  the  third  was  decided  by  a jury  in 
favor  of  the  defendant  prison  officials. 

On  appeal,  the  Ninth  Circuit  first 
joined  five  other  circuits  in  holding  that 
pro  se  complaints  should  continue  to  be 
liberally  construed,  notwithstanding  the 


by  Mike  Rigby 

recent  Supreme  Court  decision  in  Ashcroft 
v.  Iqbal,  129  S.Ct.  1937, 1949  (2009)  [PLN, 
July  2009,  p.  18],  which  raised  the  standard 
for  pleadings  generally. 

As  to  Hebbe ’s  access-to-court  claim, 
the  Ninth  Circuit  held  that  “Hebbe ’s  claim 
that  he  was  frustrated  in  his  desire  to  use 
the  law  library  facilities  to  research  the  pro 
se  brief  that  he  wished  to  file  on  direct  ap- 
peal of  his  state  court  conviction  plausibly 
alleges  exactly  the  type  of  ‘actual  injury’” 
required  by  Lewis  v.  Casey,  518  U.S.  343 
(1996)  [PLN,  Aug.  1996,  p.l]. 


The  Ninth  Circuit  Court  of  Appeals 
invalidated  a Nevada  prison  policy 
barring  male  employees  from  holding 
certain  supervisory  positions  at  a women’s 
prison.  Circuit  Judge  Marsha  S.  Berzon 
delivered  the  opinion,  holding  that  the 
ban  violated  Title  VII  of  the  Civil  Rights 
Act  of  1964. 

The  Southern  Nevada  Women’s  Cor- 
rectional Facility  (SNWCF)  was  operated 
by  Corrections  Corporation  of  America 
(CCA)  when  a male  guard  impregnated  a 
female  prisoner  in  September  2003.  The 
prisoner  claimed  “that  her  relationship 
with  the  guard  stemmed  from  CCA’s 
refusal  to  provide  the  psychotropic  medi- 
cations she  had  long  been  prescribed  to 
treat  her  schizophrenia.” 

Nevada  Department  of  Corrections 
(NDOC)  Director  Jackie  Crawford  or- 
dered the  state’s  Inspector  General  (IG) 
to  investigate.  The  IG  interviewed  ap- 
proximately 200  prisoners,  and  “nearly 
all  the  inmates  reported  receiving  sub- 
standard medical  treatment.”  The  IG 
found  “that  SNWCF  had  become  an 
‘uninhibited  sexual  environment.”'  He 
noted  “frequent  instances  of  inappropri- 
ate staff/inmate  interaction,”  “flirtatious 
activities  between  staff  and  inmates,” 
and  “widespread  knowledge”  of  “long 
term  inmate/inmate  sexual  relationships.” 
Staff  routinely  smuggled  contraband  like 
alcohol,  narcotics,  cosmetics  and  jewelry 
into  the  facility  in  exchange  for  sex,  ac- 
cording to  the  IG.  The  prisoners’  “sexual 
behavior  - which  they  freely  admitted 


Regarding  Hebbe’s  Eighth  Amend- 
ment claim,  the  Court  of  Appeals,  noting 
the  “continuing]  vitality”  of  the  rule 
announced  in  Allen  v.  Citv  and  County 
of  Honolulu,  39  F.3d  936,’ 940  (9th  Cir. 
1994)  [PLN,  May  1995,  p.14],  held  that 
“‘an  inmate  cannot  be  forced  to  sacrifice 
one  constitutionally  protected  right  solely 
because  another  is  respected.’”  The  dis- 
trict court’s  dismissal  of  Hebbe’s  court 
access  and  Eighth  Amendment  claims  was 
therefore  reversed.  See:  Hebbe  v.  Pliler, 
627  F.3d  338  (9th  Cir.  2010). 


was  designed  to  ‘compromise  staff  and 
enhance  inmate  privileges’  was  ...  ‘pre- 
dictable’” and  due  to  “a  lack  of  effective 
supervisory  management  oversight  and 
control,”  the  IG  found. 

The  IG’s  report  “ignited  ‘very  high 
profile’  media  coverage  and  forced  CCA  to 
terminate  its  contract  to  operate  SNWCF. 
The  NDOC  “faced  intense  political  pres- 
sure to  ‘mitigate  the  number  of  newspaper 
articles’  and  to  ‘assure  the  State  of  Nevada 
that  we  would  not  be  embarrassed  like 
this  again,”’  according  to  Crawford.  In 
response,  Crawford  restaffed  the  facility 
to  ensure  that  70%  of  the  line  staff  were 
women.  She  also  hired  only  women  for 
SNWCF’s  three  correctional  lieutenant  po- 
sitions. The  lieutenants,  who  served  as  shift 
supervisors,  answered  to  wardens  and  as- 
sistant wardens.  They  were  the  most  senior 
employees  on  duty  75%  of  the  time. 

“Although  the  correctional  lieuten- 
ant posting  specified  that  ‘only  female 
applicants  will  be  accepted  for  these 
positions,’  several  males  applied  for  the 
positions,  which  were  eventually  filled 
by  three  women.”  Four  male  NDOC 
employees  who  did  not  apply  for  the 
SNWCF  lieutenant  positions  filed  Equal 
Employment  Opportunity  Commission 
(EEOC)  complaints,  then  brought  a sex 
discrimination  suit  under  Title  VII.  The 
district  court  granted  summary  judgment 
to  the  NDOC. 

On  appeal,  NDOC  officials  conceded 
that  the  refusal  to  consider  men  for  the 
positions  was  facially  discriminatory. 


Nevada  DOC’s  Ban  on  Male  Supervisors 
at  Women’s  Prison  Invalidated 
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They  claimed,  however,  that  over  the 
course  of  four  years,  29  of  37  NDOC  cor- 
rectional lieutenant  positions  were  filled 
by  men  and,  therefore,  “the  concededly 
discriminating  policy  of  excluding  men 
from  the  SNWCF  ...  positions  had  only  a 
de  minimis  impact  ...  and  did  not  violate 
Title  VII.”  The  appellate  court  rejected 
that  argument,  however,  because  it  repre- 
sented “a  fundamental  misunderstanding 
of  the  basic  precepts  of  Title  VII....” 

The  Court  of  Appeals  determined 
that  the  NDOC’s  refusal  to  hire  men  for 
the  correctional  lieutenant  positions  vio- 
lated Title  VII  because  the  NDOC  could 
not  satisfy  its  burden  of  demonstrating 
that  gender  was  a “bona  fide  occupational 
qualification”  for  the  positions.  The  Ninth 
Circuit  observed  that  “NDOC  administra- 
tors sought  to  ‘reduce  the  number  of  male 
correctional  employees  being  compro- 
mised by  female  inmates.’  And  that  they 
believed  the  gender  restriction  ...  would 
accomplish  this  because  (1)  male  correc- 
tional lieutenants  are  likely  to  condone 
sexual  abuse  by  their  male  subordinates; 
(2)  male  correctional  lieutenants  are 
themselves  likely  to  sexually  abuse  female 
inmates;  and  (3)  female  correctional  lieu- 
tenants possess  an  ‘instinct’  that  renders 
them  less  susceptible  to  manipulation  by 
inmates  and  therefore  better  equipped  to 
fill  the  correctional  lieutenant  role.” 

The  appellate  court  found,  however, 
that  the  NDOC  failed  to  prove  any  of 
those  baseless  theories.  “The  third  theory 
- and,  to  a significant  degree,  the  first  two 


- relies  on  the  kind  of  unproven  invidious 
stereotype  that  Congress  sought  to  elimi- 
nate from  employment  decisions  when  it 
enacted  Title  VII.” 

“Disturbingly,  in  suggesting  that  all 
men  are  inherently  apt  to  sexually  abuse, 
or  condone  sexual  abuse  of  female  inmates, 
NDOC  relies  on  entirely  specious  gender 
stereotypes  that  have  no  place  in  a work- 
place governed  by  Title  VII,”  wrote  the 
Court  of  Appeals.  “NDOC’s  third  theory, 
that  women  are  ‘maternal,’  ‘patient,’  and 
understand  other  women  fails  for  the  same 
reason.  To  credit  NDOC’s  unsupported 
generalization  that  women  ‘have  an  instinct 
and  innate  ability  to  discern  ...  what’s  real 
and  what  isn’t’  and  so  are  immune  to  ma- 
nipulation by  female  inmates  would  violate 
‘the  Congressional  purpose  to  eliminate 
subjective  assumptions  and  stereotyped 
conceptions  regarding  the  ...  ability  of 
women  to  do  particular  work.’” 

“Precluding  men  from  serving  in 
supervisory  positions  in  women’s  prisons 
is  not  a substitute  for  effective  leadership 
and  enforcement  of  workplace  rules,”  the 
Ninth  Circuit  concluded.  Accordingly,  the 
gender-based  hiring  policy  for  lieutenant 
positions  at  SNWCF  violated  Title  VII. 

According  to  Howard  Skolnik,  who 
was  appointed  director  of  the  NDOC  in 
February  2007,  the  discriminatory  hiring 
policy  at  SNWCF  no  longer  exists.  “We 
have  male  lieutenants  at  that  facility,”  he 
said.  “It’s  been  like  that  since  I’ve  been 
director.”  See:  Breiner  v.  Nevada  DOC, 
610  F.3d  1202  (9th  Cir.  2010).  H 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 


Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes 
Handbook:  A Guide  to  Managing  Diabetes  — 
for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

ORDER  FORM 

Fill  out  the  information 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage 
your  health 

form  to: 
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West  Brattleboro,  VT  05303 
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Handbook  made  possible  by  the  Southern  Poverty  Law  Center 
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freedom  for 
Political  Prisoners 
Calendar 


repression  & resistance,  then  & now 

$12  each  • $5  for  prisoners 
$8  each  for  bulk  orders  (10+) 

♦S3  SO  shipping  (or  one  calendar.  ♦$(  lor  each  additional 
Pay  online  or  cheques  payable  to  QP1RG  Concordia' 
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A Jailhouse  Lawyer’s  Manual 
(9th  ed.)  and  Immigration  & 
Consular  Access  Supplement 

The  JLM  released  its  new  9th  edition  in  April 
2011.  The  JLM  explains  prisoners'  rights,  and 
helps  them  to  navigate  the  justice  system 
using  federal,  state,  and  New  York  law.  It  can 
help  prisoners: 

■ Learn  the  law  and  go  to  court 

■ Appeal  their  conviction  or  sentence 

■ Get  conditional  or  early  release 

■ Receive  adequate  medical  care 

■ Protect  their  civil  liberties 

■ Enforce  their  right  to  religious  freedom 
The  Supplement  explains  the  immigration  law 
consequences  of  prisoners’  convictions,  and 
their  right  to  contact  their  consulate. 

Prisoners:  The  JLM  is  $30.  The  Supplement  is 
$5.  Prices  include  first  class  shipping. 

Institutions  & Lawyers:  The  JLM  is  $100  . The 
Supplement  is  $20.  Prices  exclude  shipping. 

We  accept  checks  and  money  orders  only.  We 
cannot  accept  stamps  or  credit  cards.  We 
accept  purchase  orders  from  institutions  only. 
Send  orders  and  questions  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 
Or  email:  jlm.board.mail@gmail.com 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  University 
School  of  Law.  Visit  us  online  at: 
http://www3.law.columbia.edu/hrlr/ejlm.php 
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No  Qualified  Immunity  for  Guard  Who 
Transported  Prisoner  in  Dog  Cage 


The  U.S.  Court  of  Appeals  for  the 
Eighth  Circuit  affirmed  a district 
court’s  denial  of  qualified  immunity  to 
an  Arkansas  jail  guard  who  transported  a 
prisoner  in  a K-9  cage  covered  with  feces, 
urine  and  dog  hair. 

In  February  2007,  jail  guard  Armand 
Zefferi  transported  Thomas  Edward  Mor- 
ris III  from  the  Crawford  County  Jail  to 
the  Pulaski  County  courthouse  for  a court 
appearance. 

Morris  had  escaped  while  being  taken 
to  court  in  the  past,  so  Zefferi  decided  to 
transport  him  in  a dog  cage  used  to  haul 
police  K-9s.  The  cage  was  filthy,  containing 
dog  feces,  dog  urine  and  dog  hair.  Morris, 
who  was  shackled  with  a belly  chain,  ankle 
restraints  and  handcuffs,  was  forced  to  lie 
in  the  feces,  urine  and  hair  for  the  nearly 
ninety-minute  ride.  He  complained  after- 
ward that  the  “restricted  position  [in  the 
cage]  caused  [him]  severe  neck  and  hip  pain 
which  lasted  for  several  weeks.” 

In  August  2007,  Morris  filed  a 42 
U.S.C.  § 1983  suit  against  Zefferi  alleging 
that  his  constitutional  rights  had  been  vio- 
lated. The  district  court  denied  qualified 
immunity  to  Zefferi,  holding  that  “the  type 
of  humiliation  and  degrading  treatment 
alleged  by  Morris”  constituted  a clearly 
established  violation  of  his  constitutional 
rights.  Zefferi  hied  an  interlocutory  appeal 
to  the  Eighth  Circuit. 

The  first  issue  on  appeal  was  whether 
Morris  had  adequately  alleged  a consti- 
tutional violation.  Zefferi  attempted  to 
piecemeal  the  repugnant  conditions  to 
which  Morris  was  subjected,  to  show  that 
there  was  no  constitutional  violation.  The 
conditions  Morris  had  to  endure,  though, 
did  not  occur  “in  isolation,”  the  appellate 
court  found. 

Morris  was  “forced  to  crawl  into 
a small  cage  littered  with  dog  hair,  ex- 
crement, and  dried  urine.  He  was  then 
required  to  lie  in  an  uncomfortable  po- 
sition while  restrained  by  a waist  belly 
chain,  handcuffs  and  ankle  restraints, 
for  a ninety-minute  car  ride.”  Under  the 
“totality  of  circumstances,”  the  Court  of 
Appeals  wrote,  “Zefferi’s  decision  to  trans- 
port Morris  in  this  manner  transgressed] 
today’s  broad  and  idealistic  concepts  of 
dignity,  civilized  standards,  humanity,  and 
decency,’”  citing  Hutto  v.  Finney,  437  U.S. 
678,  685  (1978). 

Turning  next  to  the  issue  of  qualified 


immunity,  the  Eighth  Circuit  held  that  the 
district  court  did  not  err  in  concluding 
it  “should  have  been  obvious  to  Zefferi 
based  both  on  common  sense  and  prior 
general  case  law”  that  his  conduct  was 
unconstitutional.  This  remained  true  de- 
spite the  absence  of  “factually  on  point” 
precedent  disclaiming  the  practice  of 
transporting  prisoners  in  dog  cages,  the 
appellate  court  emphasized. 

Under  the  Court  of  Appeals’  recent 
en  banc  decision  in  Nelson  v.  Corr.  Med. 
Services,  583  F.3d  522  (8th  Cir.  2009) 
[PLN,  April  2010,  p.20],  “[t]he  obvious 
cruelty  inherent”  in  certain  practices  give 


The  Ninth  Circuit  held  that  California’s 
Proposition  115,  known  as  the  Crime 
Victims  Justice  Reform  Act,  does  not  vio- 
late a defendant’s  Sixth  Amendment  right 
to  confront  the  witnesses  against  him. 

Adopted  by  California  voters  in  1990, 
Prop.  115  added  constitutional  and  statu- 
tory language  to  allow  a probable  cause 
determination  at  a preliminary  hearing  to 
be  based  on  hearsay  evidence  presented  by 
a qualified  law  enforcement  officer. 

Neil  Peterson  was  charged  in  2005 
with  statutory  violations  in  connection 
with  his  ownership  and  operation  of  an 
automobile  dismantling  shop  (a  “chop 
shop”).  A magistrate  judge  found  prob- 
able cause  to  hold  Peterson  for  trial  based 
on  the  testimony  of  the  lone  prosecution 
witness  at  the  preliminary  hearing.  That 
lone  witness,  the  investigating  officer,  testi- 
fied as  to  the  hearsay  statements  of  other 
witnesses  against  Peterson.  Ultimately,  a 
jury  convicted  Peterson  of  a number  of 
misdemeanor  charges. 

Peterson  subsequently  filed  suit  pur- 
suant to  42  U.S.C.  § 1983,  claiming  that 
Prop.  115  violated  his  constitutional  rights 
under  the  Fourth,  Sixth  and  Fourteenth 
Amendments.  He  sought  damages  as  well 
as  injunctive  and  declaratory  relief.  The 
district  court  granted  the  defendants’ 
motion  for  judgment  on  the  pleadings 
pursuant  to  Fed.R.Civ.P.  12(c). 

On  appeal,  Peterson  dropped  his 
Fourth  Amendment  claim.  In  a relatively 
straightforward  opinion,  the  Ninth  Cir- 
cuit disposed  of  his  remaining  claims;  to 


law  enforcement  all  the  notice  they  need 
that  such  behavior  is  “antithetical  to  hu- 
man dignity.” 

“Transporting  a pretrial  detainee  in 
a small,  unsanitary  dog  cage  for  ninety 
minutes,  with  no  compelling  urgency  and 
other  alternatives  available,”  the  appel- 
late court  wrote,  “sufficiently  shows  the 
possible  infringement  of  a clearly  estab- 
lished constitutional  right  to  be  free  from 
improper  punishment.” 

The  judgment  of  the  district  court 
denying  qualified  immunity  to  Zefferi  was 
accordingly  affirmed.  See:  Morris  v.  Zef- 
feri, 601  F.3d  805  (8th  Cir.  2010).  H 


wit,  that  the  admission  of  hearsay  evi- 
dence at  his  preliminary  hearing  violated 
his  rights  under  the  Sixth  Amendment’s 
Confrontation  Clause  to  confront  the 
witnesses  against  him,  and  that  in  order  to 
satisfy  the  requirements  of  due  process  a 
preliminary  hearing  must  include  the  right 
of  confrontation. 

As  to  the  Sixth  Amendment  claim, 
the  Ninth  Circuit  noted  that  a pre- 
liminary hearing  is  not  constitutionally 
required;  therefore,  there  can  be  no  con- 
stitutionally-required procedures  at  such 
a hearing.  Moreover,  the  U.S.  Supreme 
Court  had  repeatedly  held  that  the  right 
of  confrontation  (including  cross-exam- 
ination) exists  primarily  to  give  a jury 
the  opportunity  to  weigh  the  demeanor 
of  witnesses  at  trial,  and  distinguished 
a preliminary  hearing  as  providing  “a 
much  less  searching  exploration  into  the 
merits  of  a case  than  a trial.”  Barber  v. 
Page,  390  U.S.  719,  725  (1968). 

As  to  Peterson’s  Fourteenth  Amend- 
ment claim,  the  Ninth  Circuit,  noting 
that  hearsay  is  admissible  before  a federal 
grand  jury,  reasoned  that  “[i]f  the  phrase 
‘due  process  of  law’  in  the  Fifth  Amend- 
ment does  not  prohibit  the  use  of  hearsay 
in  grand  jury  proceedings,  then  the  same 
phrase  in  the  Fourteenth  Amendment  can- 
not be  read  to  prohibit  the  use  of  hearsay 
evidence  at  a preliminary  hearing.” 

The  dismissal  of  Peterson’s  suit  was 
accordingly  affirmed.  See:  Peterson  v. 
State  of  California , 604  F.3d  1166  (9th 
Cir.  2010).  P 
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Ninth  Circuit:  California  Prisoner  Need  Not  Appeal  from  Satisfactory 
Grievance  Response  in  Order  to  Exhaust  Administrative  Remedies 


Clarifying  “the  boundaries  of  proper 
exhaustion”  within  the  context  of 
California’s  prison  system,  the  Ninth  Cir- 
cuit Court  of  Appeals  held  that  a prisoner 
“has  no  obligation  to  appeal  from  a grant 
of  relief,  or  a partial  grant  that  satisfies 
him,  in  order  to  exhaust  administrative 
remedies.” 

In  July  2004,  Quillie  Harvey,  a pris- 
oner at  Salinas  Valley  State  Prison,  was 
extracted  from  his  cell  with  pepper  spray. 
He  was  charged  with  refusing  to  comply 
with  a cell  search. 

Prison  officials  subsequently  failed 
to  hold  a hearing  on  the  charge  within 
30  days  as  required  by  policy.  In  January 
2005,  Harvey  filed  a grievance  com- 
plaining about  the  delay  and  requesting 
alternative  forms  of  relief  - either  that 
the  charge  be  dismissed  or  that  he  be 
provided  access  to  a videotape  of  the  cell 
extraction,  which  he  claimed  would  prove 
his  innocence. 

In  a written  decision,  prison  offi- 
cials partially  granted  Harvey’s  appeal, 
agreeing  to  provide  a hearing  as  well 
as  access  to  the  videotape.  However, 
no  hearing  was  held  and  no  access 
to  the  video  was  granted.  Thus,  five 
months  later,  Harvey  filed  a “remind- 
er” grievance  which  prison  officials 
construed  as  an  appeal  of  the  earlier 
(partially-granted)  grievance,  and  ac- 
cordingly rejected  as  being  untimely. 
“This  screening  action,”  Harvey  was 
informed,  “may  not  be  appealed.” 

Harvey  hied  suit  in  federal  court  al- 
leging a violation  of  his  due  process  rights. 
The  district  court  granted  the  defendants’ 
motion  to  dismiss  on  the  ground  that 
Harvey  had  failed  to  exhaust  his  admin- 
istrative remedies. 

On  appeal,  the  defendants  argued 
that  Harvey  should  have  appealed  the 
grievance  decision  granting  him  a hearing 
and  access  to  the  videotape.  The  Ninth 
Circuit  flatly  rejected  that  argument, 
finding  no  merit  to  the  suggestion  that 
a prisoner  should  appeal  a satisfactory 
grievance  response  or  that  it  is  a prisoner’s 
responsibility  to  ensure  that  prison  offi- 
cials actually  provide  the  relief  they  have 
promised. 

Significantly,  the  Ninth  Circuit 
also  rejected  the  defendants’  argument 
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by  Michael  Brodheim 

that  Harvey  should  have  appealed  the 
decision  rejecting  his  “reminder” 
grievance  as  being  untimely.  “Even  if 
we  were  to  agree  that  a prisoner  has  an 
obligation  to  appeal  the  rejection  of 
a grievance  that  he  has  no  obligation 
to  file,”  the  appellate  court  reasoned, 
“[tjhere  is  no  obligation  to  appeal 
from  a decision  when  the  rejection 
form  states  that  the  “action  may  not 


An  “ill  conceived,  poorly  planned  and 
uncontrolled”  December  12,  2009 
“Winter  Social  Dance”  at  a New  York  ju- 
venile facility  allowed  offenders  to  engage 
in  sexual  misconduct  with  an  underage  girl 
and  a suspected  prostitute,  according  to 
a scathing  report  by  the  New  York  State 
Commission  of  Correction. 

Investigators  reported  that  in  May 
2009,  administrators  at  the  Goshen  Secure 
Center  (GSC)  - a maximum-security  juve- 
nile detention  facility  for  male  offenders 
operated  by  the  Office  of  Children  and 
Family  Services  - proposed  semiannual 
social  events  with  “an  atmosphere  simi- 
lar to  a ‘typical  high  school  prom.’”  The 
hope  was  “that  the  events  would  ‘motivate 
youth  behavior’  and  ‘help  stabilize  some 
of  the  gang  activity  as  well.’” 

The  events  were  initially  intended  for 
only  “Honors”  or  “Transition”  residents, 
but  those  limitations  were  soon  dis- 
carded. Four  violent  offenders  convicted 
of  murder  and  armed  robbery,  who  had 
extensive  disciplinary  records  of  violent 
conduct,  destroying  property,  possessing 
contraband  and  other  offenses,  were  the 
only  residents  to  attend  the  Winter  Social 
Dance  in  the  GSC  visiting  room. 

Officials  knew  nothing  about  the  four 
female  guests  who  were  invited  by  the  resi- 
dents to  attend  the  dance,  but  transported 
all  of  them  to  and  from  the  event  in  state 
vehicles.  The  report  suggested  that  one 
guest  was  a suspected  prostitute;  another 
was  16  years  old. 

On  October  18,  2009,  GSC  resident 
Braden  sent  his  guest,  Michelle,  a $100 
check,  claiming  that  he  “owed  her  the 
money”  for  unspecified  reasons.  Michelle 
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be  appealed.” 

In  a cautionary  note  to  prisoners, 
however,  the  Ninth  Circuit  upheld 
the  dismissal  of  another  of  Harvey’s 
claims  on  the  grounds  that  his  ad- 
ministrative grievance  related  to  that 
claim  was  in  fact  untimely  filed  and 
therefore  not  properly  exhausted.  See: 
Harvey  v.  Jordan,  605  F.3d  681  (9th 
Cir.  2010).  H 


visited  Braden  on  November  7,  2009  and 
identified  herself  as  his  sister.  One  month 
later  she  said  she  was  his  step-sister.  Fi- 
nally, at  the  December  12, 2009  social  she 
described  herself  as  his  girlfriend. 

The  social  began  at  4:25  p.m.  and, 
“as  evidenced  by  the  GSC  security  video, 
the  ...  sexual  activity  ...  began  almost  im- 
mediately,” according  to  the  report. 

Hopefully  Michelle  is  neither  Braden’s 
sister  or  step-sister,  given  what  they  were 
caught  on  tape  doing.  At  4:31  p.m.,  Mi- 
chelle was  seen  sitting  on  Braden’s  lap 
“with  her  legs  straddling  him.  They  are 
kissing.”  At  4:44  p.m.  they  were  observed 
in  the  vending  machine  area,  embracing 
and  kissing. 

Staff  member  Veronica  Haynes  came 
from  the  visiting  room  at  4:47  p.m.,  spoke 
to  the  couple  and  returned  to  the  visiting 
room.  Michelle  then  turned  her  back  to 
Braden,  “loosening  her  jeans  and  lower- 
ing them  in  the  back  enough  to  partially 
expose  her  buttocks.”  She  quickly  “pulled 
her  jeans  up  again”  and  they  continued 
kissing  and  embracing. 

Michelle  straddled  Braden  as  he  sat 
in  a chair  and  he  put  his  hands  inside 
her  shirt.  Staff  stood  nearby  but  did  not 
intervene. 

At  5:26  p.m.,  Michelle  again  sat  on 
Braden’s  lap  with  her  back  to  him.  As  she 
leaned  forward,  he  appeared  to  kiss  her 
buttocks.  She  then  stood  up  and  posed 
suggestively  in  front  of  him  before  strad- 
dling him  again,  “moving  in  a sexually 
provocative  manner  that  could  be  de- 
scribed as  a ‘lap  dance.’”  Meanwhile,  staff 
sat  just  a few  feet  away.  Twenty  minutes 
later,  Braden  carried  Michelle,  “with  her 
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buttocks  exposed,”  directly  past  two  staff 
members. 

Another  GSC  resident,  Arthur,  and 
his  guest  Yolanda  were  also  caught  on 
tape  at  5:27  p.m.  “The  couple  appears  to 
be  engaging  in  oral  sex,”  according  to  the 
report.  Between  5:46  and  5:52  p.m.  they 
were  involved  in  some  other  sexual  activ- 
ity, but  the  camera’s  view  was  blocked, 
preventing  investigators  from  identifying 
exactly  what  they  were  doing. 

At  7:04  p.m.,  Assistant  Director 
Gregory  Joyner  walked  by  Braden  and 
Michelle  as  they  embraced.  Joyner  was 
caught  on  video  kissing  Michelle  on  the 
cheek.  He  later  attempted  to  justify  his 
actions,  claiming  “that  the  girl  was  upset 
that  the  social  was  over  so  he  kissed  her  to 
make  her  feel  better.”  He  was  subsequently 


placed  on  administrative  leave. 

The  Commission  of  Correction 
report  blasted  GSC’s  administrators, 
finding  that  “the  Facility  Director  acted 
irresponsibly”  and  “the  Assistant  Director 
acted  in  a manner  that  was  irresponsible 
and  dishonest.” 

Supervisors  and  staff  were  also 
found  to  be  “irresponsible  when  they 
failed  to  stop  residents  and  guests  from 
engaging  in  sexual  activity,”  according  to 
the  report.  “Although  the  line  staff  was 
placed  in  a difficult  situation,  any  reason- 
able person  would  have  recognized  that 
the  activity  taking  place ...  was  unaccept- 
able in  any  setting,”  investigators  found. 
As  such,  they  “should  have  stepped  in 
and  stopped  the  event  as  a matter  of 
common  sense.” 


Commissioner  Gladys  Carrion,  who 
authorized  the  socials,  responded  to  the 
report  by  declaring  that  she  had  initiated 
disciplinary  action  against  seven  GSC 
employees,  ranging  from  counseling  to 
termination.  The  misconduct  during  the 
Winter  Social  Dance  came  to  light  after 
GSC  guard  Antonio  Collado,  58,  con- 
tacted the  media;  he  was  granted  legal 
whistleblower  status.  At  least  one  supervi- 
sor had  reportedly  tried  to  cover-up  the 
incident. 

Sources:  “In  the  Matter  of  a Resident  So- 
cial Event  at  the  Goshen  Secure  Center,” 
New  York  State  Commission  of  Correction 
(July  2010),  available  at  www.scoc. state. 
ny.uslreports.htm;  New  York  Post;  www. 
recordonline,  com 
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Ninth  Circuit  Holds  California  Prison  Officials  Responsible 
for  Providing  Reasonable  Accommodations  to  Disabled  Prisoners 

and  Parolees  Held  in  County  Jails 


In  the  latest  chapter  of  a legal  saga  span- 
ning 16  years,  on  September  7, 2010  the 
Ninth  Circuit  rejected  a renewed  attempt 
by  California  prison  officials  to  shirk  their 
responsibilities  under  the  Americans  with 
Disabilities  Act  (ADA),  the  Rehabilitation 
Act  (RA)  and  the  federal  Due  Process 
Clause  to  provide  reasonable  accommoda- 
tions to  disabled  prisoners  and  parolees 
housed  in  county  jails. 

However,  finding  that  the  evidence 
upon  which  the  district  court  relied  was 
insufficient  to  justify  the  scope  of  the  sys- 
tem-wide injunctive  relief  it  had  ordered, 
the  Court  of  Appeals  remanded  the  case  to 
the  district  court  to  allow  it  to  obtain  addi- 
tional evidence  concerning  the  nature  and 
extent  of  disability  violations  in  the  jails. 
In  1994,  a class  of  all  present  and  future 
California  state  prisoners  and  parolees 
with  mobility,  vision,  hearing,  kidney  and 
learning  disabilities  (collectively  referred 
to  as  the  Armstrong  plaintiffs)  sued  Cali- 
fornia state  officials  responsible  for  the 
operation  of  the  Department  of  Correc- 
tions and  Rehabilitation  (CDCR)  and  the 
Board  of  Parole  Hearings  (BPH). 

A series  of  decisions  by  the  district 
court  and  the  Ninth  Circuit  established 
that  the  ADA  and  RA  applied  to  state 
prisoners,  and  that  the  defendants’  policies 
and  procedures  were  inadequate  and  viola- 
tive of  the  rights  of  disabled  prisoners  and 
parolees.  In  2001,  the  district  court  entered 
a permanent  injunction  directing  enforce- 
ment of  a remedial  plan  with  respect  to  the 
CDCR  defendants.  [See:  PLN,  July  2003, 
p.14;  Sept.  1998,  p.13;  Sept.  1997,  p.3]. 
A year  later,  the  court  entered  a compa- 
rable permanent  injunction  with  respect  to 
the  BPH  defendants.  PLN  readers  should 
note  that  parallel  class-action  litigation 
began  in  1996  with  respect  to  prison- 
ers with  developmental  disabilities.  That 
litigation  led  in  2001  to  a settlement  agree- 
ment known  as  the  Clark  Remedial  Plan 
(CRP).  In  July  2009,  California  officials 
moved  to  terminate  the  CRP.  The  district 
court  denied  the  state’s  motion  in  Septem- 
ber 2010.  [See:  PLN,  April  2011,  p.40]. 
In  2009,  the  Armstrong  plaintiffs  moved  for 
an  order  requiring  the  defendants  to  create 
and  implement  a computerized  system  for 
tracking  class  members  housed  in  county 
jails,  to  ensure  that  they  received  necessary 


accommodations  as  they  moved  through 
the  system  and  to  ensure  they  had  access  to 
a workable  grievance  procedure  (California 
houses  state  prisoners  and  parolees  in  coun- 
ty jails  for  a variety  of  reasons,  sometimes 
related  to  parole  violations,  other  times  for 
in-custody  drug  treatment.  The  numbers 
are  significant;  Alameda  and  Sacramento 
County  jails,  for  example,  each  hold  an 
average  of  1,000  parolees  a day). 

Relying  on  a regulation  implementing 
the  ADA,  28  C.F.R.  § 35.130(b)(1),  which 
explicitly  prohibits  a public  entity  from 
indirectly  avoiding  its  ADA  obligations  by 
operating  “through  contractual,  licensing,  or 
other  arrangements”  with  third  parties,  the 
district  court  granted  the  plaintiffs’  motion. 
On  appeal,  the  defendants  argued  that  they 
were  not  obligated  to  accommodate  the 
needs  of  disabled  prisoners  and  parolees 
held  in  county  jails.  Their  principal  conten- 
tion was  that  the  regulation  relied  upon 
by  the  district  court  was  inconsistent  with 
Congressional  intent.  The  Ninth  Circuit 


In  a case  that  garnered  widespread  pub- 
licity, Milton  Balkany,  a Brooklyn,  New 
York  rabbi,  received  a four-year  federal 
prison  sentence  for  extortion.  U.S.  District 
Court  Judge  Denise  L.  Cote  found  that 
Balkany,  64,  dean  of  the  Bais  Yaakov  day 
school,  had  tried  to  extort  $4  million  from 
hedge  fund  SAC  Capital  Advisors,  LR 
Despite  the  dollar  amount  involved, 
Judge  Cote  imposed  a sentence  of  48 
months,  well  below  the  87-108  months 
suggested  by  the  sentencing  guidelines. 
Citing  Balkany ’s  “lifetime  of  good  work” 
and  “generosity  of  spirit,”  Cote  neverthe- 
less voiced  concern  that  “the  defendant  has 
never  come  to  terms  with  any  of  his  criminal 
violations  of  the  law.”  Balkany  must  also 
serve  three  years  of  supervised  release. 

Balkany  had  contacted  SAC’s  at- 
torney and  threatened  to  disclose  alleged 
insider  trading  in  2004,  unless  SAC  agreed 
to  pay  his  school  and  another  school 
$2  million  each.  The  attorney  recorded 
Balkany ’s  phone  calls  and  meetings,  and 
Balkany  was  arrested  after  receiving  two 
SAC  checks  totaling  $3.25  million.  De- 


had  little  difficulty  in  rejecting  that  argu- 
ment as  “baseless.” 

“[Ejven  in  the  absence  of  a regulation  ex- 
plicitly saying  so,”  the  Court  of  Appeals  held, 
“a  State  cannot  avoid  its  obligations  under 
federal  law  by  contracting  with  a third  party 
to  perform  its  functions.  The  rights  of  individ- 
uals are  not  so  ethereal  nor  so  easily  avoided.” 
On  the  other  hand,  calling  it  a “close  ques- 
tion,” the  Ninth  Circuit  concluded  that  the 
district  court  had  abused  its  discretion  by 
granting  system-wide  relief  on  the  basis  of 
evidence  it  viewed  as  “composed  largely  of 
single  incidents  that  could  be  isolated.”  Still, 
the  state’s  failure  to  track  class  members 
housed  in  county  jails  - what  the  Ninth 
Circuit  characterized  as  a system-wide  de- 
ficiency - “took  plaintiffs  much  of  the  way 
towards  a showing  sufficient  to  justify  ... 
system-wide  relief. ” While  it  was  “not  enough 
in  itself,”  the  appellate  court  held,  “not  much 
more  evidence”  was  needed.  See:  Armstrong 
v.  Schwarzenegger,  622  F.3d  1058  (9th  Cir. 

2010).  FI 


spite  his  statements  about  insider  trading, 
no  evidence  regarding  such  trading  was 
disclosed  at  trial.  He  was  convicted  by  a 
federal  jury  in  November  2010. 

Balkany  told  the  judge  at  sentencing 
that  he  was  the  father  of  13  children  and 
grandfather  of  35,  and  used  his  money  to 
help  the  poor  and  forgotten;  he  also  noted 
that  his  schools  accepted  poor  children 
rejected  by  other  institutions.  He  denied 
any  other  wrongdoing  beyond  the  extor- 
tion charges. 

For  example,  Balkany  rejected  claims 
that  he  had  tried  to  bribe  federal  officials 
for  better  treatment  of  Jewish  prisoners.  “I 
never  gave  a toothpick  to  a public  official 
in  my  life,”  he  said. 

Judge  Cote  ordered  that  Balkany  be 
taken  into  custody  at  his  February  2011 
sentencing  hearing,  citing  concerns  that  he 
may  flee  if  he  remained  free  on  bond.  See: 
United  States  v.  Balkany,  U.S.D.C.  (S.D. 
NY),  Case  No.  l:10-cr-00441-DLC.  FI 

Sources:  www.bloomberg.com,  Village 
Voice,  New  York  Post 
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Iowa  Supreme  Court  Rules  That  Sex  Offender  Treatment 
Program  Requires  Due  Process  Protections 


The  Iowa  Supreme  Court  held  in  two 
companion  cases  that  the  Iowa  De- 
partment of  Corrections’  (IDOC)  Sex 
Offender  Treatment  Program  (SOTP)  de- 
prived prisoners  of  due  process  of  law. 

Before  2001,  Iowa  prisoners  “were 
eligible  for  a sentence  reduction  of  one  day 
for  each  day  of  good  conduct  and  . . .could 
earn  a further  reduction  of  up  to  five  days 
per  month  for  satisfactory  participation 
in  certain  programs,  including  treatment 
programs”  under  Iowa  Code  § 903A.2(1) 
(a)  (1999).  Effective  January  1,  2001,  the 
law  was  amended  to  make  prisoners  “eli- 
gible for  a reduction  of  sentence  equal  to 
one  and  two-tenths  days  for  each  day  the 
inmate  demonstrates  good  conduct  and 
satisfactorily  participates  in  any  program 
or  placement  status  identified  by  the  direc- 
tor to  earn  the  reduction.”  Iowa  Code  § 
903A.2(l)(a)  (2001). 

Under  the  2001  amendment,  if  a 
prisoner  refused  to  attend  SOTP  he 
would  lose  ninety  days  of  earned  time  but 
retain  the  ability  to  accrue  future  earned 
sentence  reductions.  Holm  v.  Iowa  Dist. 
Ct.,  767  N.W.2d  409,  415  (Iowa  2009). 
Section  903A.2(1  )(a)  was  again  amended 
in  2005  to  provide  that  “an  inmate  re- 
quired to  participate  in  a sex  offender 
treatment  program  shall  not  be  eligible 
for  a reduction  of  sentence  unless  the  in- 
mate participates  in  and  completes  a sex 
offender  treatment  program  established 
by  the  director.” 

Under  an  IDOC  policy  applying 
the  2005  amendment,  a prisoner  “will 
no  longer  accrue  any  earned  time  after 
refusing  to  attend  SOTP,  but  will  not  lose 
any  previously  accrued  earned  time.”  The 
Iowa  Supreme  Court  held  in  Holm  that 
“the  2005  amendment  was  merely  a clari- 
fication of  the  2001  amendment.” 

In  2005,  John  Dykstra  was  convicted 
of  a felony  offense  for  “dependent  adult 
abuse”  and  a misdemeanor  simple  assault 
offense  which  “was  pled  down  from  an 
original  charge  of  sexual  abuse  in  the 
third  degree.” 

His  simple  assault  sentence  expired  on 
October  9, 2005,  but  Dykstra  remained  in 
prison  on  the  dependent  abuse  sentence. 
On  December  15, 2005  the  IDOC  recom- 
mended that  Dykstra  participate  in  SOTP 
“based  on  the  alleged  circumstances  of  the 
simple  assault  as  well  as  Dykstra ’s  previ- 
ous convictions  and  his  inclusion  on  the 


sex  offender  registry.”  The  IDOC  found 
“that  Dykstra’s  wife,  who  lived  in  a nurs- 
ing home  because  of  multiple  sclerosis, 
reported  she  was  forced  to  perform  oral 
sex  on  Dykstra  against  her  will.”  Prison 
officials  also  noted  “a  1983  indecent  expo- 
sure conviction,  a 1994  indecent  exposure 
charge,  a 1995  burglary  conviction  for 
stealing  a neighbor’s  lingerie  and  sexually 
explicit  photos,  [and]  a 2000  prostitution 
solicitation  charge.” 

Dykstra  objected  to  the  requirement 
that  he  attend  SOTP;  he  “maintained 
that  any  sexual  contact  with  his  wife  was 
consensual,  and  argued  the  simple  assault 
did  not  contain  a sexual  element.”  On 
January  27,  2006,  Dykstra  failed  a poly- 
graph concerning  the  facts  of  the  simple 
assault.  He  signed  an  SOTP  refusal  form 
on  February  16,  2006.  Under  the  2005 
amendment  to  § 903A.2,  the  “IDOC  de- 
termined Dykstra  was  no  longer  eligible 
for  earned  time  credit,”  and  moved  his 
sentence  discharge  date  from  January  20, 
2008  to  May  12,  2010. 

The  Iowa  Supreme  Court  held  that 
“Dykstra  was  entitled  to  due  process 
because  his  liberty  interest  in  earned 
time  was  affected  by  his  classification  as 
required  to  participate  in  SOTP.”  Noting 
that  “Dykstra  argues  his  due  process  rights 
were  violated  because  he  did  not  receive 
the  protections  of”  Wolff  v.  McDonnell , 
418  U.S.  539,  94  S.Ct.  2963  (1974),  the 
Court  held  that  Dykstra  was  correct 
since  the  “IDOC  relied  on  unadmitted 
factual  allegations  that  did  not  result  in 
a sex-offense  conviction....”  Dykstra  was 
denied  basic  due  process  protections,  in- 
cluding “written ...  or  even  verbal  notice,” 
“an  opportunity  to  present  witnesses  or 
documentary  evidence”  and  “a  written 
statement  of  the  specific  evidence  relied 
upon  and  the  reasons  for  his  own  clas- 
sification.” The  Iowa  Supreme  Court  was 
unable  to  determine  on  the  record  before 
it  “whether  the  decision  maker  was  suf- 
ficiently impartial.” 

The  Court  also  recognized  that  while 
“due  process  does  not  prohibit  use  of 
polygraph  examinations  in  all  contexts, 
there  may  be  circumstances  where  use 
of  a polygraph  examination  would  likely 
violate  a prisoner’s  due  process  rights.” 
Although  it  ultimately  left  “the  decision 
to  admit  polygraph  evidence  at  a classifica- 
tion hearing  to  the  discretion  of  IDOC,” 


the  Supreme  Court  observed  that  the 
“IDOC  likely  cannot  replace  procedural 
protections  with  a polygraph  examination 
or  rely  solely  on  a polygraph  examination 
without  violating  due  process.”  See:  Dyk- 
stra v.  Iowa  Dist.  Court  for  Jones  County, 
783  N.W.2d  473  (Iowa  2010). 

In  a companion  case  issued  the  same 
day,  the  Iowa  Supreme  Court  held  that 
removing  a prisoner  from  SOTP  based 
solely  on  the  results  of  a polygraph  exami- 
nation violated  his  due  process  rights. 

Rory  Reilly  was  convicted  of  a sex 
offense  involving  a child  and  began  serv- 
ing his  sentence  in  December  2005.  The 
IDOC  determined  that  he  “was  required 
to  participate  in  SOTP.  As  part  of  the 
treatment,  IDOC  administered  a specific 
issue  polygraph  examination  to  Reilly 
because  Reilly’s  account  of  his  sexual 
offense  differed  in  some  way  from  his 
victim’s  account.  Reilly  failed  the  poly- 
graph examination,  and  IDOC  removed 
him  from  SOTP  because  of  the  failed 
polygraph  test.” 

As  a result,  Reilly  lost  his  ability  for 
earned  time  sentence  reductions  under  § 
903A.2  (2005),  moving  his  discharge  date 
from  March  20,  2008  to  June  13,  2010. 
“Reilly  was  later  reinstated  into  SOTP, 
and  his  discharge  date  was  changed  to 
May  27,  2008.  Therefore,  his  temporary 
removal  from  SOTP  added  approximately 
two  months  to  Reilly’s  sentence.” 

The  Court  concluded  that  “although 
removal  from  SOTP  implicates  a liberty 
interest,  it  is  a lesser  interest  than  the 
initial  classification  decision  requiring 
an  inmate  to  participate  in  SOTP.”  As 
held  in  Dykstra,  the  latter  requires  the 
due  process  protections  articulated  in 
Wolff  v.  McDonnell,  418  U.S.  539,  94 
S.Ct.  2963  (1974),  but  in  this  case  the 
Court  concluded  that  the  former  requires 
only  the  lesser  protections  mandated  by 
Greenholtz  v.  Inmates  of  Neb.  Penal  & 
Corr.  Complex.  442  U.S.  1,  99  S.Ct.  2100 
(1979).  That  is,  the  “IDOC  must  provide 
(1)  advance  notice  allowing  the  inmate 
time  to  secure  documents  or  prepare  a 
statement,  (2)  an  opportunity  to  present 
documentary  evidence,  letters,  or  make 
statements  before  the  decision-maker, 
and  (3)  an  explanation  for  the  reasons  be- 
hind any  removal  decision.  Additionally, 
although  not  contested  in  Greenholtz,  it 
is  a fundamental  element  of  due  process 
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that  the  decision-makers  be  ‘sufficiently 
impartial.’” 

The  Supreme  Court  found  that  the 
process  employed  by  the  IDOC  to  remove 
Reilly  from  SOTP  failed  to  comply  with 
“three  of  the  four”  required  safeguards. 
He  was  not  given  advance  notice,  allowed 
to  present  documentary  evidence  or  make 
a statement  to  the  decision-makers,  and 


the  IDOC  did  not  fully  explain  the  rea- 
son for  his  removal  from  the  program. 
Therefore,  Reilly’s  due  process  rights  were 
violated. 

Noting  that  Dykstra  had  held  “that 
use  of  a polygraph  substitute  for  proce- 
dural protections  or  as  the  sole  evidence 
for  deprivation  of  a liberty  interest  may 
implicate  constitutional  concerns,”  the 


Iowa  Supreme  Court  found  that  “deci- 
sions or  hearings  regarding  removal  from 
SOTP  may  consider  polygraph  examina- 
tions as  a factor  influencing  the  removal 
decision  because  polygraph  examinations 
serve  a rehabilitative  purpose  within  treat- 
ment.” See:  Reilly  v.  Iowa  Dist.  Court  for 
Henry  County,  783  N.W.2d  490  (Iowa 

2010).  PI 


Colorado  Prison  Culinary  Program  Caters  to  Local  Community 


Prisoners  at  Colorado’s  Sterling  Cor- 
rectional Facility  (SCF)  are  catering 
local  events  as  part  of  a culinary  training 
program  at  the  prison.  Their  cuisine  has 
such  a fine  reputation  that  in  March  2011 
students  at  one  high  school  asked  SCF  to 
cater  their  prom. 

Community  groups  seeking  an  afford- 
able, quality  caterer  regularly  turn  to  the 
prisoners  at  SCF.  “It’s  just  quite  common 
around  here,”  said  Darcy  Garretson,  the 
superintendent  and  principal  at  Haxtun 
High  School.  “It’s  kind  of  surprised  me 
that  it’s  drawn  attention.  I’m  just  thinking, 
wow,  a lot  of  community  groups  in  town 
use  them.  It’s  just  not  that  unusual.” 

Many  of  the  students  had  already 
sampled  prison-catered  meals  through 
banquets  for  the  National  Honor  Society. 
According  to  Garretson,  the  prisoners 
also  make  tasty  cinnamon  rolls  that  are 
provided  at  town  functions. 

The  culinary  program  has  benefited 
both  prisoners  and  the  community  that 
surrounds  SCF.  Prisoners  are  exposed  to 
training  and  experience  that  can  trans- 
late into  a career  in  the  food  industry, 
while  the  community  is  able  to  cater 


events  at  lower  cost. 

“In  a small  town  like  what  we  are, 
there’s  not  a lot  of  catering  services,” 
said  Jeff  Plumb,  an  agricultural  teacher 
at  the  high  school  who  helped  organize 
the  prom.  “So  they’re  one  of  the  options 
that  a lot  of  communities  use,  not  just 
Haxtun.” 

The  order  to  cater  the  prom  called 
for  serving  about  110  meals,  including 
the  40  students  and  their  guests  who 
were  expected  to  attend  the  event.  Each 
meal  costs  $8.00  and  includes  chicken 
alfredo,  a side  of  vegetables  or  salad,  and 
cheesecake. 

The  food  is  reportedly  good,  too. 
“That’s  why  we  use  them,”  Plumb  said. 
“Several  of  the  students  have  had  the 
chicken  alfredo  before  through  them  and 
they  really  liked  it.  They  said,  ‘We  ought 
to  do  it  again.’” 

The  prom  is  a big  event  in  Haxtun. 
“Sometimes  we  get  600  or  700  people,” 
said  Garretson,  “in  a town  of  600 ...  come 
up  to  see  the  kids  all  dressed  up.”  The 
prisoners  who  prepared  the  food,  however, 
didn’t  get  to  attend;  a student’s  father  who 
works  as  a guard  at  SCF  delivered  the 


meals  from  the  prison  to  the  prom. 

Sources:  www.  thedenverchannel.  com, 
www.  9news.  com 
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Ten  Years  of  Sham  Segregation  Reviews  Result  in 
$4,846  Damage  Award  for  Arkansas  Prisoner 


An  Arkansas  state  prisoner  has  been 
awarded  $4,864  in  damages  for 
spending  almost  ten  years  in  administra- 
tive segregation  (ad  seg). 

David  Williams  is  no  angel.  While 
serving  time  for  murder,  he  was  convicted 
of  killing  another  prisoner. 

Over  the  course  of  the  next  17  years, 
though,  Williams  pretty  much  stayed 
out  of  trouble.  He  had  minor  disciplin- 
ary infractions  but  none  that  involved 
violence. 

Nevertheless,  in  June  1999,  Williams 
was  placed  in  ad  seg  after  returning  to 
the  Arkansas  Department  of  Corrections 
(ADOC)  following  a three-year  stint  in 
a Utah  prison  pursuant  to  an  interstate 
compact  agreement. 

ADOC  rules  require  annual  classi- 
fication reviews  for  prisoners  held  in  ad 
seg.  The  reviews  are  supposed  to  assess 
whether  the  prisoner  would  pose  a “seri- 
ous threat  to  life,  property,  self,  staff,  or 
other  inmates”  if  released  to  the  general 
population. 

More  importantly,  though,  the  Eighth 
Circuit  had  held  that  such  classification 
reviews  must  be  “meaningful”  and  not 
focus  on  the  prisoner’s  “past  conduct  in 
reviewing  his  ongoing  ad  seg  status.”  See: 
Williams  v.  Norris,  277  Fed.Appx.  647, 
650  (8th  Cir.  2008). 

However,  Arkansas  prison  officials 
just  couldn’t  get  the  fact  that  Williams 
had  killed  another  prisoner  out  of  their 
minds.  Each  year  they  refused  to  release 
him  into  the  general  population,  asserting 
he  was  a security  threat. 

Williams  sued  claiming  violation  of 
his  due  process  rights.  Following  a bench 
trial,  the  district  court  ruled  in  his  favor 
on  June  14,  2010. 

“The  Court  finds  in  this  case  that 
defendants  improperly  relied  on  the 
plaintiff’s  distant  past  in  rendering  their 
decision  to  retain  him  in  ad  seg,  and 
failed  to  support  their  belief  that  he  was  a 
continuing  threat  by  setting  forth  specific 
reasons  for  their  decisions,”  the  district 
court  wrote. 

In  so  holding,  the  court  noted  that 
the  defendants  had  “presented  no  specific 
documentary  evidence  to  support  their 
continued  conclusions  that  plaintiff  was 
a threat  to  the  security  and  good  order  of 
the  institution.” 

As  such,  the  district  court  concluded 


that  the  annual  reviews  Williams  received 
“were  not  ‘meaningful’  and  therefore,  that 
plaintiff’s  due  process  rights  were  violated 
by  his  continued  incarceration  in  [ad  seg] 
from  1999-2009.” 

The  court  awarded  Williams  $4,846 


On  July  14, 2010,  the  U.S.  Department 
of  Justice  (DOJ)  and  the  State  of 
New  York  settled  a three-year  investiga- 
tion into  conditions  of  confinement  at 
four  New  York  juvenile  facilities. 

The  DOJ  began  investigating  condi- 
tions of  confinement  at  the  Finger  Lakes 
Residential  Center  and  Lansing  Resi- 
dential Center  in  Lansing,  NY,  and  the 
Tryon  Residential  Center  and  Tryon  Girls 
Center  in  Johnstown,  NY  on  December 
17,  2007. 

DOJ  investigators  conducted  four 
site  visits  between  June  and  November 
2008.  Then-Governor  David  Patterson  re- 
sponded to  the  investigation  in  September 
2008  by  convening  a task  force  charged 
with  taking  independent  steps  to  remedy 
deficiencies  at  the  four  facilities. 

On  August  14,  2009  the  DOJ  issued 
a findings  letter,  pursuant  to  42  U.S.C.  § 
1997(a)(1),  describing  numerous  systemic 
violations. 

Use  of  Force  and  Restraints 

“Staff  at  the  four  facilities  consis- 
tently used  a high  degree  of  force  to  gain 
control  in  nearly  every  type  of  situation,” 
the  investigators  wrote.  “Anything  from 
sneaking  an  extra  cookie  to  initiating  a 
fistfight  may  result  in  a full  prone  restraint 
with  handcuffs.  This  one-size-fits-all 
control  approach  has  not  surprisingly 
led  to  an  alarming  number  of  serious 
injuries  to  youth,  including  concussions, 
broken  or  knocked-out  teeth,  and  spiral 
fractures.”  Staff  interviews  “revealed  that 
they  do  not  believe  that  they  have  options 
to  respond  to  youth’s  behaviors,”  so  they 
“consistently  respond  to  what  appear  to 
be,  at  least  initially,  minor  incidents  with 
a high  degree  of  force.” 

Investigators  also  found  that  “re- 
straints are  used  frequently  and  result  in 


in  damages,  which  translates  to  $1.36  a 
day  for  the  near-decade  he  spent  in  ad 
seg.  Cross-appeals  have  since  been  hied 
and  remain  pending.  See:  Williams  v. 
Norris,  721  F.Supp.2d  824  (E.D.  Ark. 
2010).  ¥1 


a high  number  of  injuries.”  At  Lansing, 
for  example,  restraints  were  used  698 
times  in  2007  - an  average  of  58  restraints 
per  month.  That  year,  123  youth  suffered 
restraint -related  injuries  including  bruises, 
concussions,  knocked  out  teeth,  fractures 
and  separated  shoulders. 

Tryon  staff  also  employed  an  inten- 
tionally harmful  type  of  restraint  known 
as  the  “hook  and  trip,”  in  which  the 
youth’s  arms  are  restrained  behind  the 
back  and  staff  then  kick  “the  youth’s  legs 
so  they  fall  to  the  floor  face  first.” 

The  report  further  found  that  many 
use-of-force  investigations  “were  inad- 
equate, both  by  agency  and  generally 
accepted  professional  standards.”  Some 
investigations  were  superficial  and  failed 
to  include  relevant  evidence  while  others 
“were  not  conducted  by  detached  inves- 
tigators, which  calls  their  reliability  into 
question.” 

“Contrary  to  generally  accepted 
professional  standards,”  even  when  in- 
vestigations occurred,  management  was 
found  to  “take  no  action,  impose  actions 
that  are  inconsistent  with  the  seriousness 
of  the  violation,  or  fail  to  impose  action 
in  a timely  manner.” 

Inadequate  Mental  Health  Care 

Investigators  determined  that  mental 
health  care  at  the  facilities  “substan- 
tially departs  from  generally  accepted 
professional  standards.”  Specifically,  inves- 
tigators found:  “1)  inadequate  behavioral 
management  has  led  to  an  over-reliance 
on  restraints  and  other  forms  of  punish- 
ment to  control  youth’s  behaviors;  2) 
evaluation  and  diagnoses  are  inadequate; 
3)  the  facility  follows  poor  medication 
administration;  4)  treatment  planning  is 
inadequate;  and  5)  substance  abuse  treat- 
ment is  insufficient.” 


Conditions  at  New  York  Juvenile 
Facilities  Deficient;  State  and  Federal 
Officials  Settle  Lawsuit 


November  2011 


32 


Prison  Legal  News 


Custodial  Sexual  Abuse 

Investigators  reviewed  past  incidents 
of  custodial  sexual  misconduct,  but 
found  “no  current  systemic  constitutional 
deficiencies  in  this  area.”  Rather,  they 
concluded  that  “in  the  wake  of  custo- 
dial sexual  misconduct  charges,”  staff 
had  “taken  multiple  steps,  including  ... 
installing  video  cameras,  increased  staff 
accountability,  and  additional  training” 
to  protect  youth  from  sexual  abuse. 

State  Quickly  Settles 

The  federal  investigators  concluded 
their  August  14,  2009  findings  letter  with 
a warning  to  state  officials  that  failure 
to  reach  a resolution  of  the  deficiencies 
within  49  days  could  result  in  litigation 
under  42  U.S.C.  § 1997b(a)(l)  to  correct 
the  problems  identified  at  the  juvenile 
facilities. 

Almost  a year  later,  on  July  14,  2010, 
state  and  federal  officials  signed  a 32- 
page  settlement  agreement  that  detailed 
comprehensive  provisions  for  protection 
from  harm,  use  of  restraints,  use  of  force, 
reporting  and  investigating  incidents, 
mental  health  care,  use  of  psychotropic 
medications,  training,  quality  assurance 
and  improvements  to  policies,  procedures 
and  practices. 

The  settlement  requires  implementa- 
tion of  all  necessary  reforms  within  23 
months  of  the  effective  date  of  the  agree- 
ment. It  also  calls  for  routine  compliance 
reviews  to  be  conducted  by  a monitoring 
team  every  six  months.  The  terms  of  the 
agreement  allow  for  judicial  enforcement 
if  the  state  fails  to  substantially  comply 
with  its  obligations.  On  the  other  hand, 
“the  Agreement  will  terminate  in  its 
entirety  when  the  United  States  certifies 
that  the  State  is  in  substantial  compliance 
with  all  provisions  of  this  Agreement  for 


twelve  (12)  consecutive  months.” 

The  settlement  was  filed  on  July 
14,  2010  in  the  U.S.  District  Court  for 
the  Northern  District  of  New  York, 
simultaneously  with  a Complaint,  Joint 
Motion  to  Enter  Settlement  Agreement 
and  proposed  Order  Entering  Settlement 
Agreement.  The  court  approved  the  settle- 
ment 5 days  later. 

“It  is  New  York’s  fundamental  re- 
sponsibility to  protect  juveniles  in  its 
custody  from  harm  and  to  uphold  their 


A federal  criminal  defendant  cannot 
be  ordered  to  participate  in  the  Bu- 
reau of  Prisons’  (BOP)  Inmate  Financial 
Responsibility  Program  (IFRP)  as  part 
of  his  or  her  sentence,  the  U.S.  Court  of 
Appeals  for  the  Seventh  Circuit  held  on 
June  11,2010. 

Shabaka  K.  Boyd  was  sentenced  to 
334  months  imprisonment  and  ordered 
to  pay  a $500  fine  and  $300  special  assess- 
ment. At  sentencing,  Boyd  was  ordered 
to  pay  the  fine  and  special  assessment 
through  the  BOP’s  IFRP.  The  IFRP 
allows  BOP  staff  to  collect  monthly 
payments  from  prisoners  toward  their 
financial  obligations.  Payment  schedules 
are  set  on  an  arbitrary  basis,  and  prison- 
ers who  refuse  to  participate  in  the  IFRP 
lose  the  ability  to  work  in  UNICOR 
slave  industry  programs,  can  not  receive 
furloughs,  are  paid  only  $5.25  a month, 
and  can  only  spend  $25  a month  for  com- 
missary. Despite  all  of  these  sanctions  for 
non-participation,  the  IFRP  is  regarded 
by  the  BOP  as  “voluntary.” 

Boyd  appealed,  arguing  that  the  dis- 
trict court’s  order  mandating  participation 
in  the  IFRP  was  erroneous  and  should 


constitutional  rights,”  said  Thomas  E. 
Perez,  Assistant  Attorney  General  for  the 
Civil  Rights  Division.  “We  have  worked 
cooperatively  with  New  York  officials  to 
craft  an  agreement  to  ensure  that  the  con- 
stitutional rights  of  juveniles  at  the  four 
facilities  are  protected,  and  we  commend 
New  York  ...  for  their  willingness  to  work 
aggressively  to  remedy  these  problems.” 
See:  United  States  v.  State  of  New  York , 
U.S.D.C.  (N.D.  NY),  Case  No.  l:10-cv- 
00858-FJS-DRH.  H 


be  vacated.  Reviewing  for  plain  error,  the 
Seventh  Circuit  agreed. 

“The  IFRP  can  be  an  important  part 
of  a prisoner’s  efforts  toward  rehabilita- 
tion, but  strictly  speaking,”  the  appellate 
court  wrote,  “participation  in  the  program 
is  voluntary.”  As  such,  the  district  court 
“overstepped  its  bounds  when  it  ordered 
[Boyd]  to  participate  in  the  IFRP,”  the 
Seventh  Circuit  concluded.  “Boyd’s 
participation,  like  that  of  all  imprisoned 
defendants,  must  remain  voluntary, 
though  subject  to  the  loss  of  privileges 
identified  in  28  C.F.R.  § 545.11(d).” 

The  judgment  of  the  district  court 
was  accordingly  affirmed,  as  modified, 
with  the  clarification  that  Boyd’s  partici- 
pation in  the  IFRP  was  “voluntary”.  See: 
United  States  v.  Boyd,  608  F.3d  331  (7th 
Cir.  2010),  cert,  denied. 
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Ohio  Prisoner  Escape  and  Hostage-Taking  Results 
in  Lawsuit  Against  CCA,  Settlement 


Corrections  Corporation  of  America 
(CCA)  has  agreed  to  a confidential 
settlement  in  a negligence  suit  following 
an  escape  from  one  of  the  company’s 
private  prisons. 

On  April  2,  2007,  prisoner  Billy  Jack 
Fitzmorris,  held  at  the  CCA-run  North- 
east Ohio  Correctional  Center,  was  taken 
to  a hospital  in  Youngstown  after  he  suf- 
fered a head  injury. 

Fitzmorris  used  toe  nail  clippers  to 
cut  plastic  flex  cuffs  used  to  restrain  him 
to  a hospital  bed.  Fie  then  overpowered 
a CCA  guard,  stole  a car,  robbed  two 
banks  and  broke  into  an  accounting 
business  where  he  took  an  employee, 
Karen  Zappitelli,  hostage.  FLe  eventually 
released  Zappitelli  and  surrendered  to 
authorities  after  the  police  brought  him  a 
pizza.  Zappitelli  sued  CCA,  arguing  that 
the  company  was  negligent  in  allowing 
Fitzmorris  to  escape. 

Zappitelli  claimed  that  she  suffered 
anxiety,  sleeping  problems  and  nightmares 
as  a result  of  the  hostage-taking  incident, 
which  lasted  three  hours,  and  was  now 
afraid  of  being  alone. 

In  the  middle  of  a jury  trial  in  state 
court,  after  16  witnesses  had  testified, 
CCA  agreed  to  settle  the  suit  on  confi- 
dential terms. 

Zappitelli’s  attorney,  Rex  Elliot,  with 
the  Columbus  law  firm  of  Cooper  & 
Elliott  LLC,  said  the  settlement  would  al- 
low Zappitelli  and  her  husband  “to  close 
the  book  on  this  chapter  in  their  lives.”  A 
CCA  spokesperson  stated  the  company 
was  “satisfied  with  the  settlement  agree- 
ment.” See:  Zappitelli  v.  CCA,  Franklin 
County  Court  of  Common  Pleas  (OH), 
Case  No.  07CVC06-8311. 

Fitzmorris  was  sentenced  in  2009  to 
80  years  in  prison  for  the  two  bank  rob- 
beries and  taking  Zappitelli  hostage.  He 
will  not  start  serving  that  sentence  until 
he  finishes  his  current  35-year  sentence 
for  drug  and  weapons  offenses. 

CCA  has  faced  other  lawsuits  result- 
ing from  escapes,  including  a similar  case 
in  Tennessee  after  Hardeman  County 
Correctional  Facility  prisoner  Mike  Settle 
escaped  from  a hospital  in  August  1999. 
Settle  overpowered  a guard  and  took  a 
hospital  employee  hostage,  leading  police 
on  a high-speed  chase.  That  case  resulted 
in  a $500,000  damage  award  against  CCA, 
which  was  upheld  on  appeal.  [See:  PLN, 
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Sept.  2006,  p.  16]. 

More  recently,  in  November  2010, 
CCA  was  sued  in  state  court  in  Nashville, 
Tennessee  by  a police  officer  who  was  shot 
five  times  by  an  escapee  from  the  CCA-run 
Delta  Correctional  Facility  in  Mississippi. 
Police  Sgt.  Mark  Chesnut  survived  the 
June  2009  shooting  by  prisoner  Joseph 
Jackson,  Jr.,  who  had  escaped  from  a 
doctor’s  office  with  the  assistance  of  his 
cousin,  Courtney  Logan.  [See:  PLN,  Dec. 
2009,  p.50;  Nov.  2009,  p.50]. 


The  denial  of  a halal  diet  to  a Muslim 
prisoner  may  violate  the  Religious 
Land  Use  and  Institutionalized  Persons 
Act  (RLUIPA),  42  U.S.C.  §§  2000cc  to 
2000cc-5,  the  Tenth  Circuit  held  on  April 
2,  2010. 

Proceeding  pro  se,  Oklahoma  state 
prisoner  Madyun  Abdulhaseeb  (a/k/a 
Jerry  L.  Thomas)  filed  suit  in  federal  court 
in  2005,  alleging  17  claims  pursuant  to 
RLUIPA  and  42  U.S.C.  § 1983  concerning 
his  conditions  of  confinement.  The  district 
court  dismissed  eight  of  those  claims  for 
failure  to  exhaust  administrative  remedies, 
then  granted  summary  judgment  to  the 
defendants  on  the  remaining  claims. 

On  appeal,  the  Tenth  Circuit  ap- 
pointed counsel  for  the  purpose  of 
supplemental  briefing  on  the  issue  of 
what  constitutes  a “substantial  burden” 
on  religious  exercise  in  the  RLUIPA 
context.  After  oral  argument,  the  Court 
of  Appeals  vacated  the  district  court’s 
judgment  with  respect  to  two  of  Abdul- 
haseeb’s  RLUIPA  claims  - that  he  was 
denied  his  requests  1)  for  a halal  diet  by 
officials  at  the  Oklahoma  State  Peniten- 
tiary (OSP)  and  2)  for  halal  meat  for  an 
Islamic  feast  (Eid  al-Adha)  by  officials 
at  the  Great  Plains  Correctional  Facility 
(GPCF). 

With  respect  to  those  claims,  on 
which  the  district  court  had  granted 
summary  judgment  to  the  defendants, 
the  Tenth  Circuit  found  the  record  insuf- 
ficient to  determine  whether  the  burden 
on  Abdulhaseeb ’s  religious  exercise  was 
- as  required  to  defeat  a claim  brought 
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Chesnut  argued  in  his  lawsuit  that 
CCA  was  responsible  for  security  failures 
that  resulted  in  the  escape  and  shooting. 
The  case  was  resolved  by  a confidential 
settlement  in  August  2011.  Sgt.  Chesnut 
was  represented  by  Nashville  attorney  Da- 
vid Raybin.  See:  Chesnut  v.  CCA,  Circuit 
Court  of  Davidson  County  (TN),  Case 
No.  09C-3841.H 

Sources:  Columbus  Dispatch ; www.ohio. 
com 


under  RLUIPA  - 1)  justified  by  a com- 
pelling governmental  interest  and  2)  the 
least  restrictive  means  of  furthering  that 
interest. 

The  appellate  court,  noting  that  Ab- 
dulhaseeb remained  in  the  custody  of  the 
Oklahoma  Department  of  Corrections 
(ODOC),  that  he  had  sued  (among  others) 
the  ODOC  Director,  and  that  the  denial 
of  his  requests  for  halal  food  was  based 
on  ODOC  policies,  rejected  the  sugges- 
tion that  Abdulhaseeb ’s  claims  had  been 
mooted  by  his  transfer  from  both  GPCF 
and  OSP. 

The  Tenth  Circuit  also  rejected  the 
suggestion  that  Abdulhaseeb ’s  rights 
were  not  violated  because  he  could  have 
either  purchased  or  obtained  donated 
halal  foods.  First,  Abdulhaseeb  was  in- 
digent. And  if  he  weren’t,  he  couldn’t 
be  forced  to  make  what  the  Court  of 
Appeals  construed  as  a Hobson’s  choice; 
i.e.,  choosing  between  essentials  (such 
as  medical  treatment,  for  which  ODOC 
prisoners  are  required  to  pay)  on  the  one 
hand,  and  following  the  tenets  of  his  faith 
on  the  other  hand.  In  any  event,  ODOC 
policy  mandated  that  food  be  brought  in 
only  by  approved  vendors,  and  the  ODOC 
had  not  approved  any  vendors  from  which 
Abdulhaseeb  could  have  purchased  or 
obtained  halal  food. 

Noting  that  RULIPA  defines  reli- 
gious exercise  to  include  “any  exercise  of 
religion,  whether  or  not  compelled  by,  or 
central  to,  a system  of  religious  belief” 
and  that  the  sincerity  of  Abdulhaseeb ’s 
beliefs  had  not  been  questioned,  the 
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Tenth  Circuit  Rules  Denial  of  Halal 
Diet  May  Violate  RLUIPA 

by  Mike  Brodheim 


Tenth  Circuit  held,  critically,  that  the  is- 
sue before  it  was  not  whether  a halal  diet 
was  compelled  for  Muslims  generally  but 
whether  its  denial  substantially  burdened 
Abdulhaseeb  in  particular. 

Defining  “substantial  burden”  on 
religious  exercise  to  include  the  govern- 
ment’s placing  substantial  pressure  on  a 
religious  adherent  to  engage  in  or  refrain 
from  conduct  contrary  to  a sincerely  held 
religious  belief,  the  Tenth  Circuit,  constru- 
ing Abdulhaseeb’s  complaint  liberally, 
concluded  that  forcing  him  to  choose 
between  eating  a non-halal  diet  or  not  eat- 
ing at  all  constituted  a substantial  burden 
to  his  sincerely  held  religious  beliefs.  The 
district  court  was  instructed  to  appoint 
counsel  for  Abdulhaseeb  on  remand.  See: 
Abdulhaseeb  v.  Calbone,  600  F.3d  1301 
(10th  Cir.  2010),  cert,  denied. 

Following  remand,  the  district  court 
appointed  Oklahoma  City  attorney 
Donald  J.  Gutteridge,  Jr.  to  represent  Ab- 
dulhaseeb. Flowever,  on  February  22, 2011 
the  court  granted  Abdulhaseeb’s  motion 
to  remove  Gutteridge  as  counsel. 

The  district  court  noted  that  Gut- 
teridge had  not  disputed  Abdulhaseeb’s 
complaint  that  “Gutteridge  gave  him  no 
warning  that  he  was  to  be  deposed  by 
the  defendants  in  December  2010  or  on 
January  24, 2011.  Gutteridge  has  likewise 
not  specifically  disputed  Abdulhaseeb’s 
contention  that  he  (Gutteridge)  has  nei- 
ther written  nor  talked  to  his  client  since 
September  2010,  or  Abdulhaseeb’s  asser- 
tion that  Gutteridge  has  ‘kept  ...  [him] 
ignorant  of  the  developments  of  the  case 
and  [has]  ...  not  provided  [him]  ...  with 
copies  of  important  documents  filed  in 
the  case.’” 

This  case  remains  pending  before 
the  district  court.  See:  Abdulhaseeb  v. 
Calbone,  U.S.D.C.  (W.D.  Okla.),  Case  No. 
5:05-cv-01211-W.  P 
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Tenth  Circuit  Rules  Oklahoma  Prisoner 
Exhausted  Administrative  Remedies 


The  U.S.  Court  of  Appeals  for  the 
Tenth  Circuit  reversed  the  dismissal 
of  an  Oklahoma  prisoner’s  civil  rights 
lawsuit  against  prison  officials  for  refus- 
ing to  provide  him  with  a vegetarian  diet 
consistent  with  his  faith.  In  reversing  the 
district  court,  the  Court  of  Appeals  held 
the  prisoner  had  exhausted  his  adminis- 
trative remedies  as  required  by  the  Prison 
Litigation  Reform  Act  (PLRA). 

While  incarcerated  at  the  Mack  Alford 
Correctional  Center  (MACC)  in  2006  and 
2007,  Oklahoma  state  prisoner  Gary  Little 
requested  a strict  vegan  diet  in  accordance 
with  his  religious  practices  as  a Seventh 
Day  Adventist.  A vegan  diet  consists  of 
plant  foods  only  and  does  not  contain  any 
animal  byproducts  such  as  eggs  or  milk. 
Instead,  because  the  prison  provided  only 
“meat  free,”  “pork  free”  and  “kosher”  as 
options  for  religious  diets,  the  warden  ap- 
proved Little  for  a “meat  free”  diet. 

Little  filed  a grievance,  claiming  that 
he  often  went  hungry  because  the  no-meat 
diet  contained  animal  byproducts  that 
he  could  not  eat.  Little’s  grievance  was 
returned,  stating  he  would  be  placed  on  a 
no-meat  diet  with  double  portions  of  veg- 
etables, peanut  butter  and  fruit  if  available. 
Little  appealed  the  warden’s  decision  to 
the  “Administrative  Reviewing  Authority” 
(ARA),  the  last  step  available  in  the  Okla- 
homa DOC’s  grievance  process.  The  ARA 
returned  Little’s  grievance  unanswered, 
saying  it  was  improperly  hied  because  he 
included  “more  than  one  issue.” 

On  June  15,  2007,  Little  hied  a pro 
se  42  U.S.C.  § 1983  complaint  in  the  U.S. 
District  Court  for  the  Eastern  District 
of  Oklahoma,  claiming  MACC  officials 
had  denied  him  a vegan  diet  in  violation 
of  his  rights  under  the  First  Amendment 
and  the  Due  Process  and  Equal  Protection 
clauses  of  the  Fourteenth  Amendment. 
The  district  court  dismissed  the  suit  for 
failure  to  exhaust  administrative  remedies 
as  required  by  the  PLRA,  as  the  ARA  had 
returned  Little’s  grievance  unprocessed. 
He  appealed. 

The  Tenth  Circuit  reversed,  Ending 
that  Little  had  exhausted  his  adminis- 
trative remedies.  The  appellate  court 
noted  that  “where  prison  officials  prevent, 
thwart  or  hinder  a prisoner’s  efforts  to 
avail  himself  of  an  administrative  remedy 
they  render  that  remedy  ‘unavailable’  and 
a court  will  excuse  the  prisoner’s  failure 


to  exhaust,”  citing  Lyon  v.  Vande  Krol, 
305  F.3d  806,  808  (8th  Cir.  2002)  (en  banc) 
[PLN,  July  2003,  p.36]. 

In  Little’s  case,  the  ARA  had  returned 
Little’s  grievance  unprocessed  - which  it 


On  July  20,  2010,  the  Eighth  Circuit 
Court  of  Appeals  affirmed  in  part  a 
district  court’s  denial  of  summary  judg- 
ment to  prison  officials  on  the  medical 
claims  of  two  Arkansas  state  prisoners. 

Arkansas  Department  of  Corrections 
(ADOC)  prisoner  Mack  Langford,  who  is 
in  his  eighties,  “suffers  from  a variety  of 
physical  maladies  and  shows  signs  of  mild 
mental  retardation  and  dementia.” 

In  April  2003,  Langford’s  repeated 
complaints  of  severe  stomach  pain,  vom- 
iting blood  and  other  symptoms  were 
dismissed  as  “gas”  and  “treated”  with 
antacid  tablets.  After  he  was  found  un- 
conscious, Langford  was  hospitalized  and 
“doctors  discovered  a problem  with  [his] 
gallbladder, ...  and  found  cysts  in  both  his 
kidneys.”  After  he  was  released  from  the 
hospital  he  continued  to  experience  back 
and  stomach  pain. 

“Starting  in  November  2004,  Lang- 
ford was  examined  at  least  sixteen  times 
by  Dr.  Nnamdi  Ifediora,  an  employee 
or  contractor  of  Correctional  Medical 
Services,  Inc.  (‘CMS’),  the  company  that 
provides  medical  services  in  Arkansas 
prisons.  Dr.  Ifediora  ...  referred  Langford 
to  specialists,  from  whom  he  sought  diag- 
nostic recommendations.” 

In  August  2005,  imaging  tests  “re- 
vealed a possible  mass  in  one  of  Langford’s 
kidneys  and  cysts  in  both  kidneys.”  Lang- 
ford again  complained  of  stomach  pain  on 
November  28,  2005  but  was  not  treated. 
After  passing  out  a second  time,  he  was 
again  hospitalized.  “There,  doctors  di- 
agnosed him  with  pancreatitis  and  again 
found  cysts  in  both  his  kidneys.”  Prison 
officials  failed  to  treat  his  cysts  or  “pos- 
sible renal  failure.” 

John  Hardin,  a 66-year-old  insulin- 
dependent  diabetic  ADOC  prisoner, 
broke  his  ankle  in  February  2004.  He  was 
prescribed  a wheelchair  but  never  received 
one.  Dr.  John  Lytle,  a private  orthopedic 


lacked  the  authority  to  do  - effectively 
rendering  that  step  of  the  grievance  pro- 
cess unavailable.  The  case  was  remanded 
for  further  proceedings.  See:  Little  v. 
Jones,  607  F.3d  1245  (10th  Cir.  2010). 


surgeon,  surgically  repaired  Hardin’s 
ankle;  however,  within  three  months  Har- 
din felt  severe  pain  in  the  ankle.  A prison 
doctor  admitted  in  July  2004  that  “there 
was  something  seriously  wrong”  with  Har- 
din’s “misshapen  and  deformed”  ankle. 
Several  months  later,  Dr.  Ifediora  noted 
Hardin’s  ankle  deformity,  severe  pain  and 
difficulty  walking.  Ifediora  again  ordered 
a wheelchair  and  referred  Hardin  for  an 
“orthopedic  consult”  with  Lytle. 

In  October  2004,  Dr.  Lytle  diagnosed 
Hardin  with  “Charot  foot,”  a sudden 
softening  of  the  bones  experienced  by 
people  who  have  signihcant  nerve  damage 
(neuropathy).  “The  bones  are  weakened 
enough  to  fracture,  and  with  continued 
walking  the  foot  eventually  changes  shape. 
As  the  disorder  progresses,  the  arch  col- 
lapses and  the  foot  takes  on  a convex 
shape,  giving  it  a rocker-bottom  appear- 
ance, making  it  very  difficult  to  walk.” 

Dr.  Lytle  noted  “signihcant  deteriora- 
tion” in  Hardin’s  bones  and  determined 
that  reconstructive  surgery  may  not  be  an 
option.  He  “suggested  that  amputating 
Hardin’s  leg  below  the  knee  might  give 
him  the  best  chance  to  regain  mobility.”  In 
February  2005,  “Lytle  noted  his  concerns 
about  ‘progressive  deformity’  in  Hardin’s 
ankle  and  about  Hardin’s  inability  to  bear 
weight  on  the  injured  leg.”  He  “prescribed 
a padded  tennis  shoe  and  a cane,  and  sug- 
gested that  Hardin  might  need  a brace  for 
his  foot.”  However,  Hardin  did  not  receive 
a brace  or  a properly  htting  padded  shoe. 
He  became  wheelchair-bound  and  was 
denied  other  treatment  options. 

Langford  and  Hardin  filed  suit 
against  several  ADOC  and  CMS  defen- 
dants, alleging  deliberate  indifference  to 
their  serious  medical  needs  in  violation  of 
the  Eighth  Amendment.  They  also  alleged 
violations  of  the  due  process  and  equal 
protection  clauses,  the  Americans  with 
Disabilities  Act  (ADA),  the  Rehabilitation 


Eighth  Circuit  Upholds  Denial  of  Qualified 
Immunity  on  Medical  Claims  Against  CMS 
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Act  and  state  law  torts. 

The  district  court  rejected  the  defen- 
dants’ argument  that  the  plaintiffs  had 
failed  to  exhaust  their  administrative 
remedies,  “finding  that  Hardin  had  ex- 
hausted and  that  there  was  a genuine  issue 
of  material  fact  about  whether  Langford 
had  exhausted  available  remedies.”  The 
court  denied  qualified  immunity  and 
“found  that  there  were  genuine  issues  of 
material  fact  concerning  the  plaintiffs’ 
deliberate  indifference  claims.”  It  also 
“found  that  genuine  issues  of  material 
fact  precluded  summary  judgment  on  the 
plaintiffs’  claims  under  the  ADA  and  the 
Rehabilitation  Act,  as  well  as  the  state  law 
negligence  and  outrage  claims.”  The  dis- 
trict court  denied  statutory  immunity  to 
the  defendants  on  the  state  law  claims. 

The  defendants  filed  an  interlocutory 
appeal  on  the  exhaustion  and  qualified  im- 
munity rulings.  The  Eighth  Circuit  dismissed 
the  appeal  as  to  exhaustion  and  issues  raised 
by  the  CMS  defendants,  for  lack  of  jurisdic- 
tion. The  appellate  court  found,  however, 
that  it  could  address  the  qualified  immunity 
and  statutory  immunity  arguments  because 
they  were  “purely  legal”  issues. 

Turning  to  the  qualified  immunity 
ruling,  the  Court  of  Appeals  applied  the 
“adverse  inference  rule”  to  prison  officials 
who  failed  to  produce  letters  that  the 
plaintiffs  had  sent  them.  Under  that  rule, 
the  “failure  to  produce  the  letters  ...  per- 
mitted the  district  court  to  infer  that  the 
evidence  contained  in  those  letters  would 
undermine”  the  defense.  Ultimately,  the 
Eighth  Circuit  affirmed  the  denial  of 
qualified  immunity  on  the  plaintiffs’  de- 
liberate indifference  claims. 

The  appellate  court  then  analyzed  the 
district  court’s  ruling  that  the  defendants 
were  not  entitled  to  statutory  immunity  on 
the  plaintiffs’  state  law  claims.  Noting  that 
the  “plaintiffs  ignore  the  issue,  and  the  state 


defendants  treat  it  as  an  afterthought,”  the 
Court  of  Appeals  reversed,  finding  the 
plaintiffs  had  failed  to  offer  allegations  or 
factual  support  of  the  requisite  “willful, 
wanton,  or  otherwise  malicious  conduct” 
of  the  defendants.  The  case  was  remanded 
for  further  proceedings.  See:  Langford  v. 
Norris,  614  F.3d  445  (8th  Cir.  2010). 


A video  visitation  system  has  been  in- 
stalled at  Florida’s  Charlotte  County 
Jail.  Using  money  from  the  Inmate  Wel- 
fare Fund,  which  is  derived  from  profits 
from  the  canteen  and  other  services  to 
prisoners,  the  jail  installed  a system  that 
allows  virtual  visits  over  the  Internet. 

The  technology  is  the  first  of  its  kind 
in  Florida  and  was  installed  by  Montgom- 
ery Technology,  Inc.,  which  hopes  it  will 
catch  on  and  generate  more  business  in 
other  jails  and  prisons. 

“If  somebody  is  incarcerated  here  but 
their  grandma  is  in  Ohio,  they  can  actually 
visit  them  in  Ohio  via  their  computers,”  said 
Charlotte  County  Sheriff  Bill  Cameron, 
who  said  his  staff  will  be  monitoring  the  vis- 
its to  prevent  such  things  as  virtual  conjugal 
visits.  “My  staff  will  be  having  a screen  that 
shows  all  the  visits  that  are  going  on  at  any 
given  moment  so  they  can  be  watching.” 

Revenue  generated  from  the  video 
visitation  will  be  split  between  Montgom- 
ery Technology  and  the  Inmate  Welfare 
Fund.  The  cost  to  schedule  a visit  is 
about  $33  - a fairly  hefty  fee.  The  jail  has 
also  implemented  a program  that  gener- 
ates revenue  by  running  ads  on  the  video 
visitation  screens  while  prisoners  and 
their  families  are  waiting  to  connect.  [See: 
PLN,  Jan.  2010,  p.22j.  A similar  program 


Following  remand,  on  September  20, 
2011  the  district  court  adopted  a magis- 
trate’s report  and  recommendation  to  grant 
summary  judgment  to  Dr.  Ifediora  and  the 
CMS  defendants  with  respect  to  the  ADA 
and  Rehabilitation  Act  claims.  This  case 
remains  pending.  See:  Langford  v.  Ifediora, 
2011  WL  4369359  (E.D.Ark.  2011).  FI 


is  being  considered  at  the  jail  in  Walton 
County,  Florida. 

Sheriff  Cameron  had  previously 
turned  the  jail’s  retention  pond  into  a 
catfish  hatchery  to  feed  prisoners,  and  has 
also  set  up  vegetable  and  worm  gardens 
to  save  money.  “So  far,  everything  we 
have  tried  has  been  very  successful,”  said 
Cameron.  “I  think  [video  visits]  will  be  the 
same.”  This  is  part  of  the  ongoing  trend  to 
monetize  mass  imprisonment  and  further 
profit  from  the  poor.  FI 

Sources:  www.winknews.com,  Miami 
Herald 
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Eleventh  Circuit  Reverses  Dismissal  of  BOP  Failure  to  Protect  Suit 


The  U.S.  Court  of  Appeals  for  the  Elev- 
enth Circuit  reversed  the  dismissal  of 
a failure  to  protect  suit  hied  by  a federal 
prisoner  who  claimed  that  he  was  attacked 
by  a guard  for  participating  in  a prison 
investigation. 

“John  Doe”  sued  Harley  Lappin,  then 
the  Director  of  the  Bureau  of  Prisons 
(BOP),  and  Rick  Stover,  a Senior  Designa- 
tor, after  Doe  was  allegedly  attacked  by  an 
“Officer  Wooten”  at  the  U.S.  Penitentiary 
(USP)  in  Atlanta,  Georgia  for  participat- 
ing in  an  investigation  of  a BOP  guard. 

Doe  claimed  that  Lappin  and  Stover 
violated  his  Eighth  Amendment  rights 
by  failing  to  protect  him.  He  sought  an 
order  enjoining  the  defendants  from 
“transporting  Mr.  Doe  to  or  through  any 
BOP  facility  in  Atlanta,”  and  prohibiting 
the  defendants  “from  incarcerating  Mr. 
Doe  in  a high  security  BOP  facility  and 
requiring  the  transfer  of  Mr.  Doe  to  an 
appropriate  and  safe  housing  placement 
such  as  a medium  or  low  security  BOP 
facility  or  a state  correctional  facility.” 

The  district  court  dismissed  Doe’s  of- 
ficial capacity  claims  against  Lappin  and 
Stover,  holding  that  both  were  entitled  to 
sovereign  immunity.  Doe  appealed. 

In  a per  curiam  unpublished  opinion, 
the  Eleventh  Circuit  reversed.  Disagreeing 
with  the  district  court,  the  Court  of  Ap- 
peals held  that  “a  plaintiff  may  be  able  to 
obtain  injunctive  relief  against  a federal 
officer  acting  in  his  official  capacity  when 
the  officer  acts  beyond  statutory  or  con- 
stitutional limitations,”  citing  Larson  v. 
Domestic  & Foreign  Commerce  Corp.,  337 
U.S.  682  (1949)  and  Same  v.  Hasp.  Autk, 
502  F.2d  1033,  1036-37  (5th  Cir.  1974). 
Further,  the  appellate  court  concluded 
that  Doe’s  alleged  Eighth  Amendment 
violations  were  “within  the  types  of 
actions  by  prison  officials  that  may,  if 
proved,  warrant  injunctive  relief.” 

On  remand,  the  Eleventh  Circuit 
directed  the  district  court  to  determine 
“whether  the  relief  sought  would  work  an 
intolerable  burden  on  governmental  func- 
tions, outweighing  any  consideration  of 
private  harm.”  The  Court  of  Appeals  ex- 
plained that  “the  burden  to  be  considered 
is  the  burden  that  the  record  demonstrates 
would  be  imposed  by  the  relief  requested 
by  this  Plaintiff  and  the  harm  to  be 
considered  is  that  harm  that  the  record 
demonstrates  this  Plaintiff  would  suffer 
absent  the  requested  relief.” 

The  judgment  of  the  district  court 
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was  accordingly  vacated,  and  the  case 
remanded  for  further  proceedings.  See: 
Doe  v.  Wooten,  376  Fed.Appx.  883  (11th 
Cir.  2010). 

Following  remand,  the  district  court 
determined  that  Doe  had  properly 
exhausted  his  administrative  remedies 


A lawsuit  filed  by  the  American  Civil 
Liberties  Union  that  alleged  defi- 
ciencies in  health  care  at  the  San  Diego 
Correctional  Facility  (SDCF)  in  Otay 
Mesa,  California  has  been  settled,  accord- 
ing to  a December  16,  2010  press  release 
issued  by  the  ACLU. 

The  suit  named  as  defendants  the 
Immigration  and  Customs  Enforcement 
agency  (ICE),  a branch  of  the  U.S.  De- 
partment of  Homeland  Security,  as  well  as 
officials  and  employees  of  ICE  and  Correc- 
tions Corporation  of  America  (CCA),  the 
private  company  managing  SDCF. 

Originally  filed  in  2007  by  the  ACLU, 
the  ACLU  of  San  Diego  and  Imperial 
Counties,  and  the  law  firm  of  Cooley 
LLP,  the  lawsuit  alleged  that  detainees  at 
SDCF  were  routinely  subjected  to  long 
delays  before  receiving  treatment,  denied 
necessary  medication  for  chronic  illnesses 
and  refused  essential  referrals  prescribed 
by  medical  staff. 

According  to  the  ACLU,  “the  lawsuit 
specifically  cited  the  cases  of  1 1 detainees, 
including  several  whose  bipolar  disor- 
ders and  depression  went  untreated,  a 
man  who  was  forced  to  wait  more  than 
eight  months  for  eye  surgery  and  nearly 
suffered  permanent  disfigurement,  and 
detainees  who  never  received  medical 
attention  despite  suffering  from  a variety 
of  maladies  including  Type  2 diabetes, 
hypercholesterolemia,  hypertension, 
abscessed  and  broken  teeth,  and  severe 
chest  pains.” 

David  Blair- Loy,  legal  director  of  the 
ACLU  of  San  Diego  and  Imperial  Coun- 
ties, noted  that  “Immigration  officials 
must  ensure  that  immigration  detainees 
do  not  suffer  or  die  unnecessarily.”  Ac- 
cording to  Anthony  Stiefler  of  Cooley 
LLP,  “It  is  at  odds  with  our  American 
values  to  allow  people  to  suffer  long- 
term health  consequences  or  even  death 
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and  that  the  requested  injunctive  relief 

- including  prohibiting  the  BOP  from 
transferring  him  through  USP  Atlanta  and 
assigning  him  to  a lower-security  facility 

- did  not  impose  an  intolerable  burden  on 
prison  officials.  See:  Doe  v.  Wooten,  2010 
WL  2821795  (N.D.  Ga.  2010).  P 


because  authorities  refuse  to  treat  them.” 

The  plaintiffs  sought  class  certifica- 
tion, which  was  denied  by  the  district 
court.  They  appealed  to  the  Ninth  Circuit, 
which  referred  the  case  to  mediation.  The 
parties  then  worked  out  a settlement  agree- 
ment in  December  2010  and  the  district 
court  certified  a settlement  class  on  April 
21,2011. 

Although  not  conceding  any  wrongdo- 
ing, the  defendants  agreed  to  a broad-ranging 
series  of  improvements  that  the  ACLU  felt 
would  bring  health  care  at  SDCF  up  to  ac- 
ceptable standards.  The  defendants  agreed 
to  provide  health  care  “that  meets  or  exceeds 
the  following  NCCHC  standards  as  set  forth 
in  Standards  for  Health  Services  in  Jails 
(2008)”:  Access  to  Care,  Medical  Autonomy, 
Staffing,  Pharmaceutical  Operations,  Medi- 
cation Services,  Receiving  Screening,  Initial 
Health  Assessment,  and  a host  of  other 
provisions  required  by  prison  health  care 
guidelines. 

The  settlement  also  provides  that  the 
federal  defendants  “shall  expand  the  provi- 
sion of  mental  health  care  professionals  for 
Class  Members  by  providing  the  equivalent 
of  one  full-time  additional  psychiatrist 
and  four  full-time  additional  psychiatric 
nurses....  If  ICE  requires  a Treatment  Au- 
thorization Request  (‘TAR’),  then  a TAR 
prepared  by  a medical  practitioner  for  off- 
site non-emergency  medical  treatment  for  a 
Class  Member  shall  be  [acted  upon]  within 
five  business  days....” 

Additionally,  the  defendants  “shall 
take  all  reasonable  steps  to  ensure  that 
authorized  off-site  medical  treatment 
commences  within  a clinically  appropriate 
period  of  time...,”  and  the  federal  defen- 
dants “shall  maintain  a tracking  system 
for  pending  off-site  appointments  for  Class 
Members.”  Under  the  agreement  the  term 
“emergency  services”  will  no  longer  be 
required  for  prisoners  to  receive  health 
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care,  if  to  deny  treatment  “would  cause 
deterioration  of  the  detainee’s  health 
or  uncontrolled  suffering....”  The  clear 
intention  of  the  settlement  is  to  address 
all  “serious  medical  need(s),  regardless  of 
whether  such  medical  condition  requires 
emergency  or  urgent  treatment.” 

Pursuant  to  the  agreement,  “De- 
fendant CCA  shall  also  ensure  that 
appropriate  training,  policies,  and/or 
practices  shall  continue  to  be  implemented 
at  SDCF,  or,  as  applicable,  shall  be  imple- 
mented, to  provide  reasonable  assurances 
that  SDCF  CCA  staff  carry  out  directives 
from  medical  staff  related  to  treatment  of 
Class  Members.” 

The  agreement  further  required  the 
defendants  to  produce  various  documents, 
including  information  related  to  cur- 
rent medical  and  mental  health  staffing; 
the  status  of  hiring  efforts;  lists  of  new 
medication  orders,  including  documents 
showing  when  each  patient  received 
medication;  medical  emergency  logs; 
audits  or  evaluations  conducted  by  any 
third  parties  regarding  medical  or  mental 
health  care;  and  all  policy  and  procedure 
manuals  and  local  operating  procedures 
governing  dental,  medical,  mental  health 
and  vision  care. 

The  defendants  were  also  required 
to  provide  the  plaintiffs  with  a copy  of 


all  medical  records  for  prisoners  who  die 
“during  their  confinement  at  SDCF  during 
the  time  that  the  Agreement  is  effective.” 
Additionally,  the  parties  agreed  that  on 
the  one-year  anniversary  of  the  settlement 
agreement  they  “shall  stipulate  to  dismiss 
this  action  with  prejudice”  unless  the  de- 
fendants are  in  non-compliance. 

According  to  Elizabeth  Alexander, 
former  director  of  the  ACLU  National 
Prison  Project  and  lead  counsel  in  the 
case,  “For  the  first  time,  ICE  has  com- 
mitted to  providing  all  necessary  health 
care  to  immigration  detainees  beyond  just 
emergency  care.  For  too  long  ICE’s  own 
policies  allowed  it  to  provide  detainees 
with  nothing  beyond  a narrow  definition 
of  emergency.  This  settlement  is  recog- 
nition that  it  is  unconstitutional  not  to 
provide  people  in  government  custody 
with  all  necessary  health  care.” 

The  district  court  retained  juris- 
diction to  oversee  disputes  among  the 
parties  arising  from  interpretation  and 
enforcement  of  the  terms  of  the  settlement 
agreement.  The  parties  agreed  to  pay  their 
own  costs  and  attorney  fees.  See:  Woods 
v.  Myers , U.S.D.C.  (S.D.  Cal.),  Case  No. 
3:07-cv-01078-DMS-PCL.  FI 

Additional  sources:  ACLU  of  San  Diego 
and  Imperial  Counties,  ACLU  National 


California:  New  Postsentence  Rehabilitation 
Credits  Inapplicable  to  Sentences  of 
Convicted  Murderers 


The  California  Court  of  Appeal  held 
on  June  22,  2010  that  a new  state  stat- 
ute, which  authorizes  postsentence  credit 
against  a determinate  term  of  imprison- 
ment for  successful  completion  of  approved 
rehabilitative  programs,  does  not  apply  to 
an  indeterminately  sentenced  convicted 
murderer  whose  sentence  also  includes  a 
consecutive  determinate  component. 

Prisoner  Manuel  Jose  Maes,  Jr.  was 
convicted  of  second-degree  murder  in  2004 
and  subsequently  sentenced  to  an  indeter- 
minate term  of  15  years  to  life,  plus  one 
year  for  use  of  a deadly  weapon  and  four 
years  for  a probation  violation,  with  the 
latter  determinate  terms  to  be  served  first, 
consecutive  to  the  indeterminate  term. 

Effective  January  25,  2010,  Penal 
Code  § 2933.05  authorized  sentence- 
reducing  credits  for  a prisoner’s  successful 
completion  of  approved  rehabilitative 
programs.  Effective  on  the  same  date, 


however,  Penal  Code  § 2933.2  barred 
accrual  of  credits  under  § 2933.05  for 
prisoners  convicted  of  murder. 

The  California  Department  of  Cor- 
rections and  Rehabilitation  determined 
that  Maes,  as  a convicted  murderer, 
was  ineligible  to  receive  postsentence 
credit  under  § 2933.05.  Maes,  however, 
contended  that  he  was  entitled  to  earn 
such  credits  against  the  determinate  por- 
tions of  his  sentence. 

Construing  the  statutory  language, 
the  Court  of  Appeal  concluded  that 
§ 2933.2  bars  accrual  of  postsentence 
conduct  credits  under  § 2933.05  “on  all 
determinate  terms  a murderer  serves  on  a 
single  period  of  custody  either  before  or 
concurrent  with  the  service  of  his  or  her 
indeterminate  life  term  for  murder.”  See: 
In  re  Maes,  185  Cal.App.4th  1094,  110 
Cal.Rptr.3d  900  (Cal.App.  3 Dist.  2010), 
review  denied.  FI 
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Pennsylvania  Councilman  Takes  Private  Prison 
Company’s  Donation,  then  Opposes  Detention  Center 


A $3, 000  campaign  contribution  from 
private  prison  firm  GEO  Group  has 
put  a spotlight  on  a county  councilman  in 
Pennsylvania.  The  contribution  was  made 
only  days  after  Ron  Angle,  president  of 
the  Northampton  County  Council,  urged 
his  colleagues  to  explore  a proposal  from 
GEO  in  October  2010. 

GEO  Group  proposed  that  Northamp- 
ton County  seek  a contract  with  the 
Immigration  and  Customs  Enforcement 
agency  (ICE)  to  house  immigration  de- 
tainees. The  detention  contract  would  be 
farmed  out  to  GEO. 

Angle  and  other  supporters  of  the 
project  touted  it  as  a way  to  bring  jobs 
to  the  area  and  increase  tax  revenue  for 
the  Bangor  Area  School  District  without 


adding  new  students.  GEO’s  donation 
to  Angle  came  after  the  County  Council 
authorized  County  Executive  John  Stoffa 
to  act  quickly  in  exploring  the  company’s 
proposal. 

“They  didn’t  buy  any  influence,”  An- 
gle said  of  the  contribution  from  GEO’s 
political  action  committee.  “They  bought 
my  disinfluence.”  Angle  said  he  spent 
$650  of  GEO  Group’s  donation  to  poll 
residents  about  their  opinion  on  building 
the  detention  center  on  a 128-acre  site  in 
their  community. 

Local  residents  did  not  see  a GEO- 
run  facility  as  being  a good  neighbor. 
Based  on  that  response,  Angle  urged  the 
County  Council  in  November  2010  to  nix 
any  action  on  the  company’s  proposal. 


Stoffa  rescinded  his  talks  with  ICE,  and 
Essex  County,  New  Jersey  is  reportedly 
in  the  process  of  getting  the  immigration 
detention  contract. 

GEO’s  donation  to  Angle,  part  of  less 
than  $5,000  he  raised  during  that  contri- 
bution reporting  period,  was  properly 
listed  in  a report  to  the  state.  Angle,  who 
is  up  for  reelection,  said  he  informed  GEO 
representatives  he  would  not  support  the 
detention  center  project  if  residents  did 
not  support  it.  He  was  the  only  coun- 
cilman to  receive  a donation  from  the 
company.  FI 

Sources:  www.tradingmarkets.com,  http:  1 1 
lehighvalleyramblings.  blogspot.  com,  The 
Morning  Call 


“Public  Concern”  Test  Does  Not  Apply  to  Prisoner  Retaliation  Claims; 
Speech  Must  be  Consistent  with  Status  as  a Prisoner 


The  “public  concern”  test  does  not  ap- 
ply to  prisoner  claims  of  retaliation, 
the  U.S.  Court  of  Appeals  for  the  Seventh 
Circuit  held  on  March  31, 2010.  Nonethe- 
less, to  be  entitled  to  First  Amendment 
protection,  a prisoner’s  speech  must  not 
be  inconsistent  with  his  or  her  status  as  a 
prisoner,  the  appellate  court  found. 

The  ruling  resulted  from  an  appeal  by 
Barbara  Kasper,  an  Indiana  Department 
of  Corrections  (DOC)  librarian.  Kasper 
was  sued  by  Charles  Watkins,  a prisoner 
law  clerk  at  the  Miami  Correctional  Fa- 
cility (MCF),  who  accused  Kasper  of 
retaliating  against  him. 

During  a meeting  with  Kasper,  Wat- 
kins and  other  MCF  law  clerks,  Watkins 
spoke  out  against  a policy  that  Kasper 
had  instituted  which  prohibited  him 
and  the  other  law  clerks  from  assisting 
prisoners  with  their  legal  work.  The  next 
day,  Kasper  threw  away  some  of  Watkins’ 
personal  belongings  that  he  had  failed  to 
remove  after  being  told  to  do  so. 

In  addition,  Kasper  wrote  a negative 
job  evaluation  and  misconduct  report,  cit- 
ing Watkins’  failure  to  remove  his  personal 
materials  from  the  library.  Watkins  was 
subsequently  removed  from  his  law  library 
job.  Further,  for  13  days,  Kasper  allegedly 
directed  that  Watkins  not  be  given  a pass 
to  the  law  library,  denying  him  access. 
Watkins  confronted  Kasper  several 


by  Brandon  Sample 

weeks  later,  complaining  about  some  of 
his  legal  materials  being  missing  and 
other  prisoners  being  allowed  to  rummage 
through  his  legal  work  that  was  left  on  a 
table.  Watkins  used  a “loud  and  boisterous 
voice”  when  speaking  with  Kasper  during 
this  encounter,  and  employed  numerous 
“exaggerated  hand  gestures.”  Kasper 
wrote  another  misconduct  report  after 
this  confrontation  charging  Watkins  with 
intimidation,  which  was  later  reduced  to 
disorderly  conduct. 

Watkins  sued  Kasper  under  42  U.S.C. 
§ 1983  in  2005,  alleging  retaliation  in  viola- 
tion of  the  First  Amendment.  He  claimed 
that  Kasper  threw  away  his  legal  materials, 
wrote  misconduct  reports  against  him  and 
denied  him  access  to  the  library  due  to  his 
objections  to  her  policies  and  behavior. 
The  case  went  to  trial  and  a jury  found 
in  favor  of  Watkins,  awarding  him  $150 
in  compensatory  damages  plus  $1,000  in 
punitive  damages.  Kasper  appealed. 

The  first  issue  considered  by  the  Sev- 
enth Circuit  was  whether  the  so-called 
“public  concern”  test  should  apply  to 
prisoner  retaliation  claims.  The  “public 
concern”  test  was  created  by  the  Supreme 
Court  to  address  claims  of  First  Amend- 
ment retaliation  by  government  workers. 
Under  the  test,  a public  employee  claiming 
retaliation  must  show  that  their  speech  was 
related  to  a matter  of  “public  concern,”  as 


opposed  to  a “personal  interest.”  Without 
such  a test,  the  government’s  operations 
would  become  unworkable,  according  to 
the  Supreme  Court,  because  every  em- 
ployment disagreement  would  become  a 
“constitutional  matter.”  Connickv.  Myers, 
461  U.S.  138,  147  (1983). 

After  careful  consideration,  the 
Seventh  Circuit  decided  to  “completely 
jettison  the  public  concern  test  from  [its] 
prisoner  free  speechjurisprudence.”  Rath- 
er, “the  dynamics  of  the  government’s 
relationships  with  prisoner-employees 
and  with  public  employees  are  too  dis- 
similar to  transfer  the  public  concern  test 
to  the  prison  context,”  the  appellate  court 
wrote.  Accordingly,  “the  public  concern 
test  developed  in  the  public  employment 
context  has  no  application  to  prisoners’ 
First  Amendment  claims,  even  in  the  case 
of  speech  by  a prisoner-employee.” 

With  the  public  concern  test  out  of 
the  way,  the  Court  of  Appeals  turned 
next  to  whether  Watkins’  speech  itself  was 
entitled  to  First  Amendment  protection. 
In  conducting  its  analysis,  the  appellate 
court  was  guided  by  the  Supreme  Court’s 
four-part  test  set  forth  in  Turner  v.  Saflev, 
482  U.S.  78  (1987). 

Applying  Turner  to  Watkins’  objec- 
tions to  Kasper’s  policy  prohibiting  MCF 
law  clerks  from  assisting  other  prisoners 
with  legal  work,  the  Seventh  Circuit  held 
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that  Watkins’  objections  were  not  entitled 
to  First  Amendment  protection  because 
he  “openly  challenged]  Kasper’s  direc- 
tives in  front  of  other  prisoner  law  clerks, 
[thereby]  impeding]  [her]  authority  and 
her  ability  to  implement  library  policy.” 

While  Watkins  had  a First  Amend- 
ment right  to  object  to  Kasper’s  policies, 
he  had  to  “do  so  ‘in  a manner  consistent 
with  his  status  as  a prisoner,”’  the  ap- 
pellate court  emphasized.  For  example, 
“Watkins  could  have  taken  the  less 
disruptive  approach  of  filing  a written 
complaint.”  Fie  did  not  do  so,  though, 
and  as  a result  his  “public  challenge  to 
Kasper’s  directives  was  inconsistent  with 
her  legitimate  interests  in  discipline  and 
library  administration,  [making  Watkins’] 
speech  unprotected  as  a matter  of  law 
under  Turner .” 

Watkins’  second  encounter  with 
Kasper  also  was  not  entitled  to  First 
Amendment  protection.  According  to  the 
Court  of  Appeals,  “the  confrontational, 
disorderly  manner  in  which  Watkins 
complained  about  the  treatment  of  his 
personal  property  removed  his  grievance 
from  First  Amendment  protection.”  Wat- 
kins “did  not  confine  himself  to  a formal, 
written  grievance  or  a courteous,  oral 
conversation  with  Kasper  about  the  place- 
ment of  his  legal  materials.”  As  such,  his 
speech  was  not  consistent  with  his  status 
as  a prisoner. 

The  jury’s  verdict  in  favor  of  Watkins 
was  accordingly  reversed  and  the  case  re- 
manded with  instructions  to  enter  judgment 
for  Kasper.  See:  Watkins  v.  Kasper,  599 
F.3d  791  (7th  Cir.  2010),  rehearing  denied. 
The  lesson  from  this  case  is  clear  - prison- 


ers should  communicate  in  writing  when 
dealing  with  prison  officials,  if  possible, 
and  should  keep  copies  of  all  such  com- 


A South  African  ad  campaign  intended 
to  prevent  drinking  and  driving  has 
garnered  the  ire  of  human  rights  groups. 

The  ads  - the  idea  of  Brandhouse 
Beverages  - show  a group  of  men  talk- 
ing about  the  qualities  they  look  for  in 
a partner. 

“I’m  looking  for  a special  person,” 
says  one.  “Someone  who  can  handle  heavy 
situations  with  a smile,”  another  states.  A 
third  man  then  says,  “These  hands  will 
never  let  you  go.” 

As  the  camera  zooms  out,  it  becomes 
clear  that  the  men  are  prisoners  in  a cell. 

The  message  “They’d  love  to  meet 
you.  Never  drink  and  drive”  then  appears 
at  the  bottom  of  the  screen. 

Lukas  Muntingh  of  the  Civil  Society 
Prison  Reform  Initiative  was  critical  of  the 
ads,  which  began  airing  in  late  2010. 

“What  is  distressing  is  the  near  ac- 
ceptance of  sexual  violence  in  prison  and 
the  fact  that  men  are  raped  in  prison.  It  is 
[now  being]  used  to  keep  the  public  in  fear 
of  drinking  and  driving,”  said  Muntingh, 
who  noted  that  if  an  ad  directed  at  women 
used  rape  as  a scare  tactic,  it  would  result 
in  a public  outcry. 

Norman  Reyneker,  Brandhouse’s 
public  relations  director,  said  critics  were 


munications,  including  grievances.  It  is 
fully  consistent  with  their  legal  status  as 
“slaves  of  the  state.”  FS 


taking  the  ads  out  of  context. 

“We  wanted  to  create  a campaign  which 
didn’t  simply  create  awareness  but  changed 
consumer  behavior  so  that  they  never  drink 
and  drive  again,”  Reyneker  stated.  “The 
campaign  is  not  about  prison  life.  It  is  about 
the  consequences  of  drunk  driving.” 

While  implying  that  one  of  those 
consequences  is  prison  rape,  apparently. 
Reyneker  claimed  the  ad,  which  was  en- 
dorsed by  the  Road  Traffic  Management 
Organisation  and  the  National  Transport 
Department,  had  received  over  30,000  hits 
on  YouTube. 

Perhaps  not  surprisingly,  with  the 
end  of  the  apartheid  regime  in  1994  the 
number  of  prisoners  in  South  Africa  has 
dramatically  increased  and  prison  condi- 
tions have  worsened.  In  1992  South  Africa 
had  104,790  prisoners,  or  285  prisoners 
for  every  100,000  citizens.  Apartheid 
ended  in  1994  with  the  African  National 
Congress  assuming  power  which  it  has 
held  ever  since.  As  of  2010,  South  Africa 
held  164,793  prisoners,  or  331  prisoners 
per  100,000.  South  Africa  has  the  largest 
prison  population  in  Africa  and  the  sev- 
enth largest  in  the  world.  FS 

Source:  www.iol.co.za 


Prospect  of  Prison  Rape  Used  to  Deter 
DUIs  in  South  Africa 

by  Brandon  Sample 
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Washington  Community  Custody  Violators  Entitled  to  Time  Served 


The  Washington  State  Court  of  Ap- 
peals has  held  that  prisoners  are 
entitled  to  credit  for  all  time  spent  in 
custody  on  alleged  community  custody 
violations. 

On  June  30,  2003,  Anthony  Bakari 
Louis  Bovan  was  sentenced  to  73.5 
months  in  prison  and  community  custody 
on  four  robbery  charges.  The  Washington 
Department  of  Corrections  (DOC)  re- 
leased Bovan  to  community  custody  on 
March  1, 2007,  but  he  violated  the  condi- 
tions of  his  release  three  times. 

He  was  arrested  for  the  first  violation 
in  January  28,  2008.  Bovan  remained  in 
custody  13  days  before  a DOC  hearings 
officer  found  him  guilty  of  the  violation 
and  sanctioned  him  to  time  served  on 
February  11,  2008. 

On  May  4,  2008,  Bovan  was  arrested 
for  his  second  community  custody  viola- 
tion. A hearings  officer  found  him  guilty, 
imposed  a 30-day  sanction  and  granted 
10  days  credit  for  time  served  from  May 
4,  2008  to  May  14,  2008. 

Bovan  was  arrested  for  his  third 
community  custody  violation  on  August 
6,  2008.  He  was  found  guilty  on  August 
18,  2008  and  his  release  was  revoked, 
requiring  him  to  return  to  prison  until 
his  sentence  expired.  The  hearings  officer 
granted  13  days  of  credit  for  time  served 
in  custody  from  August  6, 2008  to  August 
18,  2008.  Bovan  was  denied  credit  for  the 
13  days  he  served  on  the  first  violation 
and  the  10  days  he  served  on  the  second 
violation. 

Bovan  filed  a personal  restraint  pe- 
tition, claiming  that  he  was  entitled  to 
credit  for  “the  total  amount  of  time  he 
...  spent  in  detention  awaiting  his  three 
disposition  hearings”  for  the  community 
custody  violations. 

The  action  was  “technically  moot” 
because  Bovan  was  released  while  the 
case  was  still  pending.  However,  the  court 
agreed  with  the  parties  that  it  should  ad- 
dress the  issue  because  it  was  an  issue  of 
continuing  and  substantial  interest  which 
was  likely  to  evade  judicial  review. 

The  court  first  determined  that  the 
2002  version  of  RCW  9.94A.737  applied 
because  that  version  was  in  effect  at  the 
time  of  Bovan’s  2003  offenses.  Interpret- 
ing the  plain  language  of  the  statute,  the 
court  determined  that  it  “requires  DOC 
to  give  Bovan  credit  for  ‘every’  and  ‘all’ 
time  spent  awaiting  disposition  hearings 
for  alleged  violations  of  the  terms  of 


community  custody.”  The  failure  to  grant 
Bovan  credit  for  time  served  on  the  first 
two  violations  “was  contrary  to  the  plain 
language  of  former  RCW  9.94A.737(1) 
(2002),”  the  court  held. 

As  such,  “Bovan  was  entitled  to  a 
total  of  23  days  credit  for  time  spent  await- 
ing his  first  two  disposition  hearings  for 
alleged  violations  of  conditions  of  release 


On  March  26, 2010,  U.S.  District  Court 
Judge  Richard  J.  H dwell  granted  a 
habeas  corpus  petition  filed  by  a federal 
prisoner  challenging  the  refusal  of  the 
federal  Bureau  of  Prisons  (BOP)  to  award 
good  conduct  time  (GCT)  for  time  spent 
in  state  custody  on  a related  state  sentence. 
That  ruling,  however,  was  later  reversed  by 
the  Second  Circuit. 

On  June  19,  2008,  Frank  Lopez  was 
sentenced  by  Judge  Holwell  to  a federal 
prison  term  for  conspiracy  to  distribute 
crack  cocaine.  By  then  Holwell  had 
served  about  eight  years  in  state  prison 
for  a state  drug  charge  stemming  from  the 
same  conduct  that  resulted  in  the  federal 
charges.  Pursuant  to  U.S.S.G.  § 5G1.3(b), 
Judge  Holwell  ordered  that  Lopez  be 
given  credit  for  all  the  time  he  had  spent 
in  state  and  federal  custody  since  August 
11, 2000.  He  also  ordered  Lopez’s  federal 
sentence  to  run  concurrent  with  his  state 
prison  sentence. 

After  completing  the  related  state 
sentence,  Lopez  entered  the  BOP  and 
noticed  that  the  BOP  had  failed  to  award 
him  GCT  for  the  time  he  spent  in  state 
custody.  He  filed  a habeas  petition  arguing 
that  he  was  entitled  to  GCT  for  the  time 
he  served  during  his  state  prison  sentence 
pursuant  to  18  U.S.C.  § 3624(b).  The 
BOP  argued  that  Lopez  was  not  eligible 
for  GCT  because,  among  other  things,  he 
had  already  received  similar  credit  on  his 
state  sentence. 

Judge  Holwell  sided  with  Lopez, 
ordering  the  BOP  to  “recalculate  Lopez’s 
GCT ...  based  on  a term  of  imprisonment 
that  began  when  [Lopez]  was  arrested  on 
August  11,  2000.”  In  so  holding,  Judge 
Holwell  interpreted  the  phrase  “term  of 


to  community  custody.  That  total  should 
have  been  credited  against  his  remaining 
sentence  following  his  transfer  to  a more 
restrictive  confinement  status  to  serve  his 
remaining  sentence.”  Deciding  the  issue 
on  statutory  grounds,  the  court  declined  to 
reach  Bovan’s  ex  post  facto  argument.  See: 
In  re  PRP  of  Bovan,  157  Wash.App.  588, 
238  P.3d  528  (Wa.Ct.App.  2010).  H 


imprisonment”  in  18  U.S.C.  § 3624(b)  “to 
encompass  all  of  the  time  a prisoner  serves 
for  the  federal  offense,  whether  before  or 
after  the  sentence  date,  and,  if  before  the 
sentence  date,  whether  credited  under  18 
U.S.C.  § 3585(b)  or  U.S.S.G.  § 5G1.3.” 

Judge  Holwell’s  decision  was  influenced 
largely  by  the  BOP’s  policy  of  awarding 
GCT  based  on  pre-trial  confinement  in 
other  situations.  “[I]f  an  absurd  result  is  to 
be  avoided,”  Judge  Holwell  wrote,  “§  3624 
must  be  interpreted  to  allow  [Lopez]  and 
other  prisoners  who  receive  credit  under 
§ 5G1 .3(b)  to  earn  GCT  for  time  spent  in 
presentence  custody.”  See:  Lopez  v.  Terrell, 
697  F.Supp.2d  549  (S.D.  NY  2010). 

On  appeal,  however,  the  Second  Cir- 
cuit found  that  Lopez  was  “not  eligible 
for  good  conduct  time  (GCT)  for  time  he 
spent  in  state  and  federal  custody  on  his 
state  conviction,”  because  his  “presen- 
tence custody  had  already  been  credited 
against  his  state  sentence.”  In  a July  13, 
2011  ruling,  the  Court  of  Appeals  held 
that  it  was  persuaded  by  the  BOP’s  inter- 
pretation of  18  U.S.C.  § 3624(b)  as  to  how 
GCT  should  be  applied  to  Lopez’s  state 
and  federal  prison  sentences. 

The  district  court’s  grant  of  habeas 
relief  was  therefore  reversed.  See:  Lopez  v. 

Terrell, F.3d (2d  Cir.  201 1);  201 1 
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Incarceration  Alone  Insufficient  to  Terminate 
Parental  Rights  in  Michigan 


In  addition  to  finding  that  a lower  court 
committed  legal  errors  in  terminating  a 
prisoner’s  parental  rights,  the  Michigan 
Supreme  Court  held  that  incarceration 
alone  is  not  a sufficient  reason  for  termi- 
nation of  parental  rights. 

While  serving  a prison  sentence  for 
drunk  driving  and  theft  charges,  the  two 
sons  of  Michigan  prisoner  Richard  Ma- 
son were  taken  into  state  custody  after 
their  mother,  Clarissa  Smith,  allowed 
one  of  the  children,  who  was  three  years 
old,  to  wander  outside  the  home  unsu- 
pervised. 

A service  plan  was  established  by 
Michigan’s  Department  of  Human 
Services  (DHS).  Pursuant  to  Smith’s  re- 
quest, the  children  were  placed  with  their 
paternal  aunt  and  uncle.  When  Mason’s 
prison  sentence  did  not  end  as  expected 
and  Smith  failed  to  fulfill  her  obligations 
under  the  service  plan,  DHS  moved  to 
terminate  their  parental  rights. 

Several  court  hearings  ensued,  with 
Mason  only  being  allowed  to  participate 
in  the  first  and  last  hearings  telephoni- 


cally,  missing  participation  in  five  other 
hearings.  When  the  court  terminated  his 
parental  rights,  Mason  appealed.  The 
lower  court’s  judgment  was  affirmed 
on  appeal  and  the  state  Supreme  Court 
granted  review. 

The  Supreme  Court  held  on  May  26, 
2010  that  Mason  had  a right  to  partici- 
pate in  the  parental  rights  termination 
proceedings  by  phone  pursuant  to  MCR 
2.004.  He  also  had  a right  to  participate 
in  the  service  plan,  which  entitled  him 
to  services  to  help  him  comply  with  the 
plan. 

The  Court  noted  that  “the  state’s 
failures  in  this  case  (which  are  all  too 
common  in  this  type  of  case)  appear  to 
stem  primarily  from  the  fact  of  [Mason’s] 
incarceration.”  Instead,  the  focus  should 
have  been  on  the  statutory  criteria  in  MCL 
712A.19b(3)(h),  which  sets  three  condi- 
tions that  must  be  met  for  termination  of 
parental  rights. 

“The  combination  of  the  first  two 
criteria  - that  a parent’s  imprisonment 
deprives  a child  of  a normal  home  for 


more  than  two  years  and  the  parent  has 
not  provided  proper  care  and  custody  - 
permits  a parent  to  provide  for  a child’s 
care  and  custody  although  the  parent  is 
in  prison ; he  need  not  personally  care  for 
the  child,”  the  Court  wrote.  “The  third 
necessary  condition  is  forward-looking; 
it  asks  whether  a parent  ‘will  be  able  to’ 
provide  proper  care  and  custody  within  a 
reasonable  time.” 

Mason  had  participated  in  prison 
programs  to  comply  with  the  service  plan, 
had  arranged  for  the  children  to  be  cared 
for  by  relatives,  and  had  arranged  for  a 
job  and  housing  to  care  for  his  children 
upon  his  release  on  parole,  which  came 
less  than  a year  after  his  parental  rights 
were  terminated. 

The  Supreme  Court  reversed  the 
lower  court’s  judgment  and  remanded 
the  case  for  further  proceedings,  finding 
that  the  lower  court  had  “erred  by  ter- 
minating [Mason’s]  rights  under  each  of 
the  grounds  alleged.”  See:  In  re  Mason , 
486  Mich.  142,  782  N.W.2d  747  (Mich. 

2010).  H 
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Does  Less  Punishment  Mean  Less  Crime? 


The  fiscal  crisis  facing  virtually  all 
state  governments  has  brought  to  the 
forefront  of  public  debate  the  following 
question:  When  do  longer  prison  sentences 
and  harsher  punishment  become  counter- 
productive? Has  the  clock  finally  run  out 
after  four  decades  during  which  politicians 
at  all  levels  of  government  built  their  ca- 
reers by  being  “tough  on  crime”?  In  the 
state  of  New  York,  both  lawmakers  and 
voters  are  reaping  the  fiscal  and  societal 
benefits  of  a lower  incarceration  rate,  a 
lower  crime  rate  and  less  money  expended 
on  corrections  as  a result  of  criminal  justice 
reform  measures.  Only  time  will  tell  if  this 
trend  is  embraced  by  other  states  and  the 
federal  Bureau  of  Prisons  (BOP). 

In  the  past,  politicians  seeking  to 
build  their  constituencies  hailed  high 
rates  of  incarceration  as  the  sole  reason 
for  falling  crime  rates.  The  states  and 
federal  government,  with  few  financial 
constraints,  quadrupled  the  incarcera- 
tion rate  in  the  United  States  since  1970. 
The  U.S.  was  not  alone  in  this  trend,  with 
Britain  doubling  its  incarceration  rate  and 
Japan  increasing  its  rate  by  half.  The  U.S., 
however,  distinguished  itself  during  this 
time  period  by  ratcheting  up  punishments 
for  low-level  drug  crimes  so  that  now  10- 
to  15-year  sentences  for  such  offenses  are 
not  uncommon.  Further,  by  exploiting 
sentencing  “guidelines”  that  boost  prison 
terms  and  by  threatening  multiple-count 
indictments,  federal  prosecutors  can  eas- 
ily win  guilty  pleas  that  result  in  lengthy 
sentences  for  even  non-violent  crimes. 

The  state  of  New  York,  however,  has 
started  to  turn  its  back  on  draconian  crimi- 
nal justice  policies  and  has  begun  to  reap  the 
benefits  from  doing  so.  In  an  environment 
where  many  states  have  learned  they  do  not 
have  the  funds  to  incarcerate  all  offenders 
for  lengthy  prison  terms,  the  Empire  State 
found  a more  cost-effective  way  to  deal  with 
crime.  New  York  has  set  aside  the  mistaken 
presumption  that  drug-related  activity  is  the 
most  dangerous  threat  to  modern  society 
and  deserving  of  its  own  “war.” 

The  U.S.  government’s  own  statistics 
from  2007,  the  most  recent  year  available, 
clearly  refute  that  presumption.  Of  the 
2.42  million  deaths  that  year,  more  than 
1.8  million  were  due  to  disease.  Accidents 
killed  another  123,706,  including  43,945 
motor  vehicle  fatalities.  Drug  overdoses 
and  drug-related  deaths  trailed  at  38,371 
(not  including  alcohol-related  deaths, 
which  numbered  23,199),  slightly  more 


than  the  34,598  suicides  that  year.  What’s 
wrong  with  this  picture?  No  one  denies 
the  tremendous  societal  cost  of  drug  ad- 
diction and  drug-related  crime,  but  does 
it  require  its  own  “war,”  which  is  more  a 
war  on  citizens  who  use  certain  drugs  than 
a war  on  drugs  themselves?  New  York  has 
decided  that  it  does  not. 

Compare  the  situation  in  New  York 
with  that  of  Alabama,  which  still  consid- 
ers itself  a “get-tough”  state  and  is  now 
paying  the  price.  According  to  a report 
by  Justice  Strategies,  a criminal  justice 
research  organization,  Alabama  prisons 
are  “dangerously”  overcrowded  with  a 
13,403-bed  system  crammed  with  more 
than  26,000  prisoners.  The  state’s  prison 
system  is  underfunded  and  Corrections 
Commissioner  Richard  Allen  stated,  “We 
have  cut  just  about  all  we  can  cut.”  The 
shortfall  in  financing  for  prison  operations 
means  there  is  little  money  left  to  fund 
alternative  forms  of  punishment. 

According  to  Justice  Strategies,  the 
problem  arose  from  the  toughness  of  Ala- 
bama’s drug  laws.  “Drug  felony  caseloads 
have  been  driven  by  drug  possession  rather 
than  more  serious  drug  offenses  such  as 
distribution,  trafficking,  or  manufactur- 
ing of  a controlled  substance.  Between 
October  2005  and  September  1008,  three 
in  four  Alabamians  sentenced  for  a felony 
drug  offense  were  convicted  of  simple  pos- 
session of  marijuana  (13  percent  ) or  other 
drugs  (64  percent).  Drug  offenses  repre- 
sent the  largest  single  category  of  prison 
admissions,  responsible  for  36  percent  of 
prison  admissions  in  fiscal  year  2008.” 

Alabama’s  laws  do  not  adequately 
distinguish  between  drugs  for  personal  use 
and  those  for  distribution.  “[Fjirst  time 
possession  of  marijuana  for  personal  use 
is  a Class  A misdemeanor  ...  subsequent 
conviction[s]  [for  possession  are]  consid- 
ered possession  in  the  first  degree  - a Class 
C felony  punishable  by  up  to  10  years  in 
prison....  More  people  entered  prison  in 
fiscal  year  2007  for  first-degree  marijuana 
possession  (448)  than  for  first-and  second- 
degree  assaults  combined  (368).” 

Although  crime  rates  have  dropped 
in  Alabama,  mirroring  a national  trend, 
they  have  not  dropped  as  much  as  in 
other  states  like  New  York,  which  have 
reformed  their  drug  laws.  In  fact,  Alabama 
has  fallen  behind  the  nation  as  a whole  in 
terms  of  crime  rates,  indicating  that  tough 
sentencing  laws  are  not  the  answer  to 
curtailing  crime,  especially  when  weighed 


against  their  heavy  societal  costs. 

Since  2000,  New  York’s  violent  crime 
rate  has  dropped  25  percent  and  its  prop- 
erty crime  rate  has  decreased  22  percent; 
specifically,  murder  is  down  16  percent, 
robbery  down  25  percent,  burglary  down 
27  percent  and  auto  theft  down  49  per- 
cent. Alabama,  in  contrast,  has  suffered 
sharp  increases  in  murder  (up  20  percent  ), 
robbery  (up  25  percent),  burglary  (up  8 
percent)  and  auto  theft  (up  7 percent).  The 
same  FBI  uniform  crime  reports  show  that 
violent  crime  for  the  nation  as  a whole  has 
dropped  8 percent  and  property  crime  has 
decreased  10  percent,  while  the  incarcera- 
tion rate  rose  3 percent. 

What  accounts  for  the  wide  disparity 
in  the  FBI’s  statistics?  Recent  reviews  of 
deterrence  research,  which  examine  the 
relationship  between  sentencing  sever- 
ity and  crime  deterrence,  have  found  no 
evidence  that  harsher  sentences  result  in 
lower  crime  rates.  The  studies  also  showed 
the  limitations  of  “incapacitation,”  when 
incarcerated  people  are  prevented  from 
committing  crimes  during  the  duration 
of  their  prison  sentences. 

Based  upon  crime  rate  statistics  from 
New  York  and  Alabama,  there  appears 
to  be  no  direct  relationship  between 
incarceration  rates  and  crime  rates.  It  is 
highly  probable,  according  to  the  book 
The  Crime  Drop  in  America,  edited  by 
Alfred  Blumstein  and  Joel  Wallman,  that 
incarceration  accounts  for  approximately 
25  percent  of  the  decline  in  violent  crimes. 
Other  factors,  such  as  population  de- 
mographics, drug  abuse  patterns,  more 
police  and  different  policing  tactics,  and 
employment  levels  have  a greater  influence 
on  crime  rates.  One  economist,  Steven 
Levitt,  in  Freakonomics,  theorized  that 
legalized  abortion  led  to  a drop  in  crime 
because  fewer  unwanted  babies  grew  up 
to  be  criminals.  Sociologist  John  Conklin 
wrote  in  Why  Crime  Rates  Fell  that  half 
of  the  decrease  in  crime  rates  could  be  at- 
tributed to  increased  incarceration. 

“Increased  sentencing  in  some  com- 
munities has  removed  entire  generations 
of  young  men”  from  their  communities, 
noted  San  Francisco  police  chief  George 
Gascon.  “Has  that  been  a factor  in  lower- 
ing crime?  I think  it  probably  has.  I think  it 
also  probably  has  had  a detrimental  effect 
on  those  communities.” 

“We  now  incarcerate  four  times  as 
many  people  as  we  did  20  years  ago,” 
stated  John  Roman,  director  of  the  Dis- 
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trict  of  Columbia  Crime  Policy  Institute. 
“Just  by  sheer  size  you’ve  removed  a lot  of 
potential  offenders  from  the  street.  I don’t 
think  that’s  very  popular  in  many  circles 
but  it’s  very  hard  to  argue  with.” 

Incapacitation  through  incarceration 
doesn’t  completely  explain  the  drop  in 
crime  rates,  though,  particularly  since  the 
vast  majority  of  prisoners  are  eventually 
released,  at  the  rate  of  over  680,000  a year 
from  state  and  federal  prisons.  Thus,  while 
incarceration  may  postpone  crimes  that 
would  have  been  committed  by  offenders 
were  they  not  in  prison,  it  does  not  pre- 
vent future  crimes  - as  evidenced  by  the 
nation’s  high  recidivism  rate,  which  was 
estimated  at  43.3  percent  in  an  April  201 1 
report  by  The  Pew  Center  on  the  States, 
based  on  data  from  2004-2007. 

New  York  has  led  the  way  in  pro- 
moting drug  treatment,  reductions  in 
sentencing  and  other  reforms  that  have 
helped  decrease  both  the  state’s  prison 
population  and  financial  outlays  for  in- 
carceration. New  York  has  experienced 
a remarkable  decline  in  its  prison  popu- 
lation over  the  past  ten  years.  The  U.S. 
Bureau  of  Justice  Statistics  reported  that 
New  York  prisons  held  72,899  prisoners 
in  1999  and  62,211  by  June  2008.  This 


reversed  a trend  of  more  prisoners  and 
more  prison  construction  that  began  in 
1973  under  Governor  Nelson  Rockefeller, 
who  enacted  the  infamous  Rockefeller 
drug  laws.  Those  laws  mandated  minimum 
sentences  for  drug  offenses,  increased 
drug-related  incarcerations  from  470  in 
1970  to  8,521  in  1999,  and  helped  fuel  a 
prison  population  increase  from  12,144  in 
1972  to  the  72,899  figure  in  1999. 

In  200 1 , New  York  was  already  expe- 
riencing some  of  the  financial  difficulties 
that  only  recently  have  begun  to  catch  up 
with  the  rest  of  the  country.  With  falling 
tax  revenues  and  increased  expenditures 
for  corrections  and  basic  social  services 
whipsawing  the  state  budget,  legislators 
struggled  to  cut  prison  spending  and 
called  for  a halt  to  new  prison  construc- 
tion. There  were  also  non-fiscal  reasons 
for  the  decline  of  the  prison  population. 
Studies  showed  that  a public  health  ap- 
proach to  the  problems  of  drug  abuse  and 
related  criminal  activity  produced  far  bet- 
ter outcomes  for  public  safety  (and  public 
coffers)  than  increased  prison  sentences. 

A study  by  RAND  Corporation 
concluded  that  money  spent  on  treatment 
for  people  prosecuted  on  federal  cocaine 
charges  would  reduce  serious  violent  and 


property  crimes  about  1 5 times  more  ef- 
fectively than  incarceration. 

A U.S.  Department  of  Health  and 
Human  Services  evaluation  of  clients 
in  publicly-funded  treatment  programs 
found  that  drug  use  dropped  by  41  percent 
in  the  year  after  treatment,  and  the  pro- 
portion of  clients  selling  drugs  dropped  78 
percent.  The  percentage  of  people  arrested 
on  any  charge  following  treatment  also 
dropped,  by  64  percent. 

The  California  Drug  and  Alcohol 
Treatment  Assessment  (CALDATA)  study 
found  that  for  every  tax  dollar  invested  in 
substance  abuse  treatment,  taxpayers  saved 
seven  dollars  in  future  crime  and  health-re- 
lated costs.  A Washington  State  Institute  for 
Public  Policy  cost/benefit  report  indicated 
that  for  those  convicted  of  drug  offenses,  a 
dollar  invested  in  imprisonment  produced 
just  $.37  in  crime  reduction  benefits  while 
the  state’s  drug  courts  produced  $1.74  in 
benefits  for  each  dollar  spent. 

Closer  to  home  for  New  Yorkers, 
the  Brooklyn  District  Attorney’s  Drug 
Treatment  Alternative  to  Prison  (DTAP) 
program  found  that  even  individuals  with 
serious  criminal  histories  benefited  from  the 
program.  Those  in  the  DTAP  program  were 
26  percent  less  likely  to  be  arrested  and  67 
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Take  advantage  of  our  one  of  a kind  Financial  Concierge  Service.  We  only  serve  our 
clients,  so  join  us  by  opening  a batik  account  today  and  enjoy  the  full  range  of  services  not 
offered  anywhere  else. 

It  is  impossible  to  explain  the  scope  of  our  services  here.  If  you  want  more  information 
please  send  $4.50  or  one  book  of  Forever  stamps  with  a request  for  an  Application  Package 
(money  orders  should  be  made  out  to  Prisoner  Assistant  / no  personal  checks  are  accepted). 
This  package  includes  an  introduction  letter,  Confidential  Application  & Management 
Agreement,  brochure,  frequently  asked  questions,  Power  of  Attorney,  36  page  color  catalog 
and  current  newsletter.  It  is  only  by  reading  through  the  package  that  you  can  understand  the 
depth  of  our  commitment  and  the  limitless  possibilities  that  exist.  We  will  send  a brochure  to 
those  that  include  an  SASE  or  $.44,  and  will  not  respond  to  inquiries  without  payment. 

It  costs  $35  to  open  a checking,  savings  and  email  account,  you  will  have  to  sign  a limited 
Power  of  Attorney  and  pay  for  a Client  Account  Package  which  is  a minimum  of  $4  per 
month.  What  you  get  is  unlimited  access  to  the  most  dynamic  service  ever  offered  to  prisoners. 


Bringing  The  World 


Most  requested  services 


o Your  Fingertips 


Money  Orders  CDs  & Money  Markets  Internet  Research  Email  Monitoring 
People  Locator  Western  Union  Parole  Preparation  Virtual  Office 

Gift  cards  Social  Networks  Stamp  Exchange  Travel  Arrangements 
Internet  Purchases:  Books,  Flowers,  Lingerie,  Toys,  Athletic  Gear,  Gifts  etc... 

Term  Life  Insurance  Credit  Cards  Mailing  Addresses  Resume  & Logo  Creation 
Advertising  Cell  Phone  contracts  Credit  Development  Business  Development 

* Self  directed  services  * 


Your  obligations  as  a client 

This  is  your  professional  service,  we  expect  all 
communication  to  be  courteous,  brief  and  focused  on 
the  issue.  Prisoner  Assistant  charges  fees  based  on  the 
time  involved  and  the  skill  level  required,  Our 
minimum  billing  rate  is  $.40 per  minute  or  $24  an 
hour.  If  we  are  working  on  your  file  for  any  reason,  if 
you  call  us  or  email  us,  expect  to  be  billed. 

You  will  be  required  to  maintain  a $100  balance  at  all 
times,  you  will  be  required  to  sign  up  for  a Client 
Account  Package  which  will  cost  a minimum  fee  of  $4 
per  month  for  basic  clients.  This  means  a minimum  fee 
of  $48  per  year,  just  to  maintain  the  account.  After 
considering  the  benefits  if  you  think  this  fee  is  exces- 
sive, this  is  not  the  service  for  you. 

What  to  expect  from  Prisoner  Assistant 

Prisoner  Assistant  has  designed  the  only  financial 
concierge  service  available  to  prisoners.  We  provide 
professional  services  for  our  clients.  These  services  are 
only  limited  by  your  imagination.  Our  slogan  is  “if  it 
can  be  done,  we  will  do  it  ” and  we  mean  just  that.  We 
spend  a great  deal  of  time  setting  up  your  file 
physically  and  electronically,  considering  how  the  use 
of  your  personal  information  will  appear  to  the  world. 
We  create  a presence  for  you  that  exists  outside  of  your 
prison  cell.  We  bring  the  world  to  your  finger  tips. 
That  is  our  real  commitment  to  each  client.  We  will 
provide  you  with  an  account  statement  and  a 
newsletter  announcing  updates  and  new  services  for 
our  clients  each  month. 

The  banks  have  fully  merged  and  we 
have  updated  our  procedures. 
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Less  Punishment,  Less  Crime?  (cont.) 


percent  less  likely  to  return  to  prison  than 
offenders  in  a matched  comparison  group. 

Like  many  other  prison  reform  ef- 
forts, the  changes  in  New  York  started 
quietly.  Former  Governor  George  Pataki, 
an  otherwise  conservative  bastion  of 
Republican  politics,  inserted  two  drug 
reform  provisions  in  the  state’s  634-page 
budget  bill  in  2003,  ostensibly  as  a budget- 
cutting move.  One  measure  provided  that 
prisoners  serving  a mandatory  sentence 
under  the  Rockefeller  drug  laws  could 
receive  a “merit  time”  reduction  of  one- 
third  of  their  minimum  prison  term 
for  good  behavior  and  participation  in 
work  or  treatment  programs.  A second 
measure  expanded  the  DOC’s  “earned 
eligibility”  program  under  which  certain 
prisoners  who  completed  work  and/or 
treatment  program  assignments  could 
earn  a certificate  that  made  release  on 
parole  presumptive  at  their  first  hearing 
unless  the  parole  board  decided  otherwise. 
Non-violent  prisoners  with  a clean  prison 
record  and  no  prior  violent  felony  record 
could  apply  to  the  DOC  commissioner 
for  a “presumptive  release”  after  serving 
five-sixths  of  their  minimum  term,  with  no 
need  to  go  before  the  parole  board. 

In  2004,  the  New  York  legislature 
doubled  the  drug  amounts  that  triggered 
mandatory  minimum  prison  sentences, 
which  granted  hundreds  of  prisoners  the 
right  to  petition  for  early  release  under 
the  new  sentencing  provisions.  In  2005  the 
Rockefeller  drug  laws  were  again  changed, 
providing  for  a “merit  time”  allowance 
for  prisoners  to  petition  for  resentencing 
for  certain  offenses.  Judges  were  given 
more  latitude  to  determine  sentences  and 
increased  discretion  in  handling  resentenc- 
ing decisions.  Finally,  in  2009,  as  a result 
of  efforts  by  a statewide  coalition  of  ser- 
vice providers,  policy  and  prisoners’  rights 
advocates,  and  treatment  and  medical 
professionals,  the  Rockefeller  drug  laws 
were  again  modified  to  remove  mandatory 
minimum  sentences,  resulting  in  estimated 
savings  of  $250  million  annually. 

“I  can’t  think  of  a criminal  justice 
strategy  that  has  been  more  unsuccess- 
ful than  the  Rockefeller  drug  laws,”  New 
York  Governor  David  A.  Paterson  said  in 
his  State  of  the  State  address  in  January 
2009.  Paterson  had  been  arrested  in  2002 
when  he  was  Senate  Minority  Leader  for 
protesting  the  Rockefeller  drug  laws  in  an 
act  of  civil  disobedience. 


Under  new  state  laws,  prisoners 
suffering  from  a serious  and  permanent 
medical  disability  who  do  not  pose  a threat 
to  public  safety  will  be  eligible  for  medical 
parole  after  serving  half  of  their  sentence. 
Prisoners  who  take  college  courses,  enroll 
in  state-approved  apprenticeships  or  work 
as  a prison  hospice  aide  can  qualify  for 
increased  “merit  time”  credits.  More  de- 
fendants convicted  of  non-violent  crimes 
are  being  recommended  for  short-term 
“shock  prison  camp”  instead  of  receiv- 
ing lengthy  prison  sentences.  Efforts  are 
underway  to  transfer  some  of  the  savings 
into  work  release  and  increased  training 
programs  for  prisoners. 

These  money-saving  reforms  are  now 
running  into  opposition,  not  from  people 
who  challenge  the  efficacy  of  the  programs 
but  from  those  who  risk  losing  the  econom- 
ic benefits  that  their  communities  gained 
from  the  state’s  prison-building  boom 
- mainly  in  the  form  of  prison  jobs.  Newly- 
elected  Governor  Andrew  M.  Cuomo,  in 
his  first  annual  address  to  the  legislature, 
vowed  that  underused  prisons  would  no 
longer  serve  as  “an  employment  program” 
for  upstate  New  York.  “If  people  need  jobs, 
let’s  get  people  jobs.  Don’t  put  other  people 
in  prison  to  give  some  people  jobs.  Don’t 
put  other  people  in  juvenile  justice  facilities 
to  give  some  people  jobs.  That’s  not  what 
this  state  is  about,”  he  said. 

The  exact  reasons  for  declining 
crime  rates  in  New  York  and  nationally 
are  unknown,  particularly  in  light  of  the 
economic  downturn,  which  was  expected 
to  lead  to  an  increase  in  crime.  “As  the 
economy  started  shedding  jobs  in  2008,” 
stated  Heather  Mac  Donald,  with  the 
Manhattan  Institute,  “criminologists  and 
pundits  predicted  that  crime  would  shoot 
up,  since  poverty,  as  the  ‘root  causes’ 
theory  holds,  begets  criminals.  Instead, 
the  opposite  happened.  Over  7 million 
lost  jobs  later,  crime  has  plummeted  to  its 
lowest  level  since  the  early  1960s.”  It  is  safe 
to  say,  though,  that  focusing  on  drug  treat- 
ment, reentry  and  recidivism  reduction 
rather  than  harsher  prison  sentences  is  a 
contributing  factor  to  lower  crime  rates. 

New  York  is  not  alone  in  enacting 
criminal  justice  policy  reforms.  Since  2000, 
state  legislators  in  more  than  half  the 
states  have  taken  steps  to  modify  or  repeal 
mandatory  sentencing  laws,  to  shorten 
prison  sentences,  to  increase  the  rate  at 
which  low-risk  prisoners  are  released  from 
confinement,  and  to  reduce  the  number  of 
parolees  returned  to  prison  for  committing 
“technical”  violations.  In  2008,  26  states 


decreased  their  prison  populations,  which 
resulted  in  the  first  drop  in  the  overall  state 
prison  population  in  almost  40  years  and 
spurred  a number  of  prison  closures.  [See: 
PLN,  April  2009,  p.l].  This  decreasing  reli- 
ance on  incarceration  has  coincided  with 
declining  crime  rates.  According  to  FBI 
statistics,  the  number  of  violent  crimes  in 
the  U.S  has  continued  to  drop,  including 
murder,  aggravated  assault,  forcible  rape 
and  robbery.  In  2009,  New  York  City  had 
the  lowest  number  of  murders  since  the  FBI 
started  keeping  detailed  records  in  1963. 

Now,  for  the  first  time  in  recent 
memory,  the  federal  government  is  expe- 
riencing the  same  fiscal  pressures  that  the 
states,  nominally  required  to  balance  their 
budgets,  have  faced.  Will  budget  cuts  and 
pressure  from  the  declining  economy  ac- 
complish what  a chorus  of  policy  experts 
and  studies  have  been  unable  to  convince 
the  Justice  Department  and  BOP  to  do, 
given  that  the  federal  prison  population 
has  continued  to  increase  apace?  Certain- 
ly, it  would  not  be  hard  to  implement  or 
expand  criminal  justice  reform  measures 
on  the  federal  level,  and  the  BOP’s  drug 
treatment  programs,  including  RDAP, 
which  provides  reduced  sentences  for 
completion  of  a residential  drug  treatment 
program,  is  an  apparent  success. 

Has  the  time  finally  arrived  when  the 
federal  government  and  the  rest  of  the 
states  will  recognize  that  primary  reli- 
ance on  incarceration  as  crime  reduction 
strategy  and  drug  control  policy  is  neither 
effective  nor  economical,  as  compared  to 
the  sentencing  and  correctional  reforms 
that  New  York  has  embraced? 

We  can  only  hope  to  answer  that  ques- 
tion in  the  affirmative.  As  stated  by  John 
Roman,  director  of  the  District  of  Colum- 
bia Crime  Policy  Institute,  “You  can  make 
the  case  that  mass  incarceration  hastened 
the  end  of  the  crime  wave.  You  would 
have  a much  more  difficult  time  making 
the  case  that  a continuation  of  that  mass 
incarceration  is  necessary.  The  benefit  from 
preventing  crime,  since  crime  rates  are  so 
much  lower,  is  a lot  smaller  than  it  used  to 
be  and  the  costs  continue  to  go  up.  We  re 
investing  more  and  more  in  prison  and  get- 
ting a smaller  and  smaller  return.”  PJ 

Sources:  “Children  on  the  Outside:  Voic- 
ing the  Penn  and  Human  Costs  of  Parental 
Incarceration,”  Justice  Strategies  (Jan. 
2011);  New  York  Times;  The  Economist; 
www.cdc.gov;  Time  Magazine;  www. 
pewcenteronthestates.  org;  www.guard.ian. 
co.  uk;  www.  timesunion.  com 
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BOP  Evidence-Handling  “Grave  Miscarriage  of  Justice”; 
Charges  Dismissed  by  Federal  Judge 

On  March  18,  2011,  a federal  judge  in  with  prejudice,  preventing  a retrial.  tant  U.S.  Attorney  Kent  Robinson,  second 

Oregon  dismissed  criminal  charges  In  so  doing,  he  blasted  the  BOP’s  in  command  in  the  office,  all  BOP  criminal 
against  a federal  prisoner  due  to  mishan-  mishandling  of  the  evidence,  calling  their  referrals  were  suspended, 
dling  of  evidence  by  the  U.S.  Bureau  of  actions  “sloppy,”  “abysmal,”  “unjustified”  “We  are  concerned  about  what  hap- 
Prisons  (BOP).  and  “a  grave  miscarriage  of  justice.”  pened  with  this  case,”  said  Robinson.  The 

In  August  2009,  BOP  prisoner  Jose  Mosman  said  the  BOP’s  actions  were  suspension  will  remain  in  effect  “until  we 
Sanchez -Arce,  32,  and  another  prisoner  the  worst  performance  by  a federal  agency  can  assure  ourselves  and  the  court  these 
fought  with  a guard  at  a medium-security  that  he  had  ever  witnessed  in  his  years  on  problems  won’t  be  repeated.” 
federal  facility  in  Sheridan,  Oregon.  Both  the  bench  and  as  U.S.  Attorney.  The  number  of  criminal  referrals 

were  charged  with  assaulting  a United  The  BOP’s  mishandling  of  the  evi-  from  the  BOP  prison  in  Sheridan  is 
States  government  employee.  The  other  dence  caused  “a  radiating  circle  of  harm,”  relatively  small,  but  two  outstanding 
prisoner  pleaded  guilty  but  is  likely  regret-  not  only  due  to  the  time  and  money  assault  cases  remain  pending,  Robinson 
ting  that  decision  based  on  what  happened  wasted  at  trial  but  to  the  jurors,  federal  noted.  See:  United  States  v.  Sanchez-Arce, 
in  Sanchez-Arce’s  case.  prosecutors,  defendant  and  his  counsel,  U.S.D.C.  (D.  Ore.),  Case  No.  3:09-cr- 

Sanchez-Arce’s  three-day  trial  began  said  Mosman.  00397-MO-l.  FJ 

on  March  15,  2011  before  U.S.  District  “This  is  a trial  that  never  should  have 

Court  Judge  Michael  W.  Mosman,  Or-  happened,”  Judge  Mosman  declared.  “It  Additional  source:  The  Oregonian 
egon’s  former  U.S.  Attorney  and  a judge  was  an  agency  debacle  that  could  have  un- 
who  has  a reputation  for  siding  with  law  fairly  blighted  the  prosecuting  attorneys” 
enforcement.  and  created  an  “abiding  uncertainty  about 

Not  this  time,  however.  As  the  trial  what  wasn’t  in  the  record.” 
moved  toward  jury  deliberations,  evidence  Mosman  faulted  the  BOP  for  treating 

that  should  have  been  provided  to  the  de-  all  the  parties  in  the  case  “with  cavalier 
fense  and  prosecutors  continued  to  trickle  disregard.”  The  jurors  experienced  “un- 
in from  the  BOP.  certainty  on  what  to  do  about  gaps  in  the 

Harold  McCloux,  one  of  Sanchez-  record,”  said  Mosman.  “It  was  confusing 
Arce’s  attorneys,  argued  that  the  evidence  for  them.” 
undermined  the  credibility  of  government  BOP  spokes- 

witnesses,  and  some  of  the  evidence  was  man  John  | ATTENTION  VETERANS 

not  disclosed  until  30  minutes  after  the  McCafferty  de- 
jury  began  deliberating.  dined  to  comment 

Mosman  spoke  with  one  juror  who  on  Mosman’s  rul- 
was  in  tears  about  what  to  do  and  how  to  ing  but  the  U.S. 
proceed  after  the  additional  evidence  came  Attorney’s  office 
in.  Prosecutors  then  moved  to  dismiss  the  had  plenty  to  say. 
case  and  Mosman  dismissed  the  charges  According  to  Assis- 


Actual  Innocence 

Explains  how  the  innocent  are  convicted 
by  faulty  eyewitness  testimony,  police 
perjury,  expert  witnesses,  prosecutorial 
misconduct,  etc.,  and  how  DNA  testing 
is  used  to  free  the  innocent. 

$16.00  from  PLN’s  Book  Store! 

See  page  53  for  more  information. 


New  for  2011  --  3rd  Edition 
WINNING  HABEAS  CORPUS  & POST 
CONVICTION  RELIEF 

Updated  through  609  F.3d,  over  575  pages!  Used  by  attorneys, 
judges,  and  inmates.  Write  briefs  directly  from  the  book.  (Not  a 
two  line  summary  bite  of  the  case  but  actual  opinion.) 

Attorney  Kent  Russell  writes:  “Now  that  Fve  been  turned  on  to 
Winning  Habeas  Coipus,  I always  make  sure  that  it’s  close  at  hand. 

• A virtual  law  library  in  a single  book,  actual  case  quotes 

• Habeas  corpus  procedures  & Prac.,  § 2254,  Rule  60(b) 

• Sixth  Amendment  & IAC,  Pretrial  duty  to  investigate 

• Recognized  defenses,  plea  bargain  process 

• Jury  instmctions,  sentencing,  time  bar,  tolling 

• Over  1300  cases  cited,  10”  x 7”  format,  10  pt.  font 

Inmates  only  $58.50 

To  order  send  money  order  or  institutional  check  to: 

Fast  Law  Publishing  Associates 
P.O.  Box  577,  Upland,  CA  91785 
On  line:  www.fastlaw.org  e-mail:  flpa@clearwire.net 


ATTENTION  VETERANS 

The  Texas  Civil  Rights  Project  can  now  help 
veterans  in  prison  by  offering  two  new  programs, 
free  of  charge  for  qualifying  applicants. 

Discharge  Upgrades  - help  to  upgrade  from  “less 
than  honorable”  to  “honorable,”  status  to  help  you 
get  access  to  veterans’  benefits  from  the  DVA.  To 
learn  more,  please  write  to  us  with  your  (1)  current 
discharge  status;  (2)  circumstances  of  your 
discharge;  (3)  expected  length  of  prison  sentence. 

Medical  Parole  - for  eligible  inmates  who  are 
physically  disabled,  terminally  ill,  or  elderly.  To 
learn  more,  please  send  us  a detailed  description  of: 
(1)  your  medical  condition;  (2)  disciplinary  history; 
(3)  any  parole  violations. 

ALL  applicants,  for  either  program,  should  also 
describe:  (1)  branch  of  service;  (2)  years  of  service; 
(3)  the  charges  for  which  you  are  imprisoned. 

For  more  information,  write  to: 

Justice  for  Veterans  Campaign 
1405  Montopolis  Dr.,  Austin,  TX  78741 

We  cannot  assist  with  criminal  appeals  or  time  calculation. 
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PLN  Wins  Partial  Victory,  Attorneys  Fees  in  FOIA 
Video  Tape  Suit  Against  U.S.  Attorneys’  Office 


In  a lawsuit  brought  under  the  Freedom 
of  Information  Act  (FOIA),  Prison  Le- 
gal News  was  awarded  attorneys  fees  by  a 
U.S.  District  Court  in  Colorado  after  the 
federal  government  agreed  to  release  some 
of  the  records  requested  by  PLN.  On  ap- 
peal, the  Tenth  Circuit  Court  of  Appeals 
denied  additional  relief,  ruling  that  the 
remaining  records,  which  included  graphic 
crime  scene  video  and  autopsy  photos  of 
a prisoner  murdered  at  the  U.S.  Peniten- 
tiary in  Florence,  Colorado,  need  not  be 
released.  The  total  amount  of  attorneys 
fees  awarded  was  $13,779.20. 

The  Executive  Office  for  United  States 
Attorneys  (EOUSA)  had  withheld  all 
video,  audio  tapes  and  transcripts  related 
to  the  prison  murder,  but  released  many 
of  the  requested  records  prior  to  the  ap- 
pellate court’s  decision.  The  Tenth  Circuit 
ruled  that  the  disclosure  of  the  remaining 
crime  scene  materials  “could  reasonably 
be  expected  to  constitute  an  unwarranted 
invasion  of  personal  privacy  of  the  victim’s 
family,”  citing  5 U.S.C.  § 552(b)(7)(C).  A 
motion  for  rehearing  en  banc  was  denied. 

Prisoner  Joey  Jesus  Estrella  was 
murdered  in  his  cell  by  his  two  cellmates, 
William  Sablan  and  Rudy  Sablan,  in  Oc- 
tober 1999.  A Bureau  of  Prisons  (BOP) 
official  filmed  the  crime  scene,  including 
the  interior  of  the  cell,  Estrella’s  mutilated 
body  and  the  extraction  of  the  Sablans 
from  the  cell.  Autopsy  photos  of  Estrella’s 
body  were  also  taken.  The  Sablans  were  ac- 
cused of  killing  and  disemboweling  Estrella 
after  getting  drunk  on  homemade  wine. 

PLN  had  originally  filed  a FOIA  request 
for  the  audiovisual  records  related  to  the 
crime,  including  the  videotapes  and  autopsy 
photos  that  were  introduced  as  evidence  at 
the  trial  of  William  Sablan.  The  EOUSA 
denied  the  request,  the  U.S.  Department  of 
Justice  (DOJ)  denied  PLN’s  administrative 
appeal  and  PLN  then  filed  a complaint  in 
federal  court  to  obtain  the  records. 

The  district  court  entertained  cross- 
motions for  summary  judgment,  and 
ordered  the  release  of  part  of  the  video 
showing  the  Sablans’  removal  from  the  cell 
plus  the  audio  of  BOP  officials’  voices  in 
the  first  portion  of  the  video  that  was  not 
released.  [See:  PLN,  March  2010,  p.36]. 
Both  PLN  and  the  EOUSA  appealed, 
but  the  EOUSA  withdrew  its  appeal  and 
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by  Brandon  Sample  and  Derek  Gilna 

released  another  part  of  the  video,  along 
with  the  audio  tapes  of  the  first  portion 
of  the  video,  with  four  of  the  Sablans’ 
statements  redacted.  The  only  remaining 
materials  withheld  by  the  EOUSA,  which 
were  the  subject  of  PLN’s  appeal  to  the 
Tenth  Circuit,  included  the  first  part  of  the 
video  showing  the  bloody  crime  scene  in 
the  cell,  four  redactions  of  the  audio  from 
the  video  and  the  autopsy  photos. 

The  Court  of  Appeals,  in  its  de  novo 
review,  scrutinized  the  EOUSA’s  use  of 
FOIA  exemption  7(C),  which  allows  an 
agency  to  exclude  from  disclosure  “re- 
cords or  information  compiled  for  law 
enforcement  purposes,  but  only  to  the 
extent  that  the  production  of  such  law 
enforcement  records  or  information  ... 
could  reasonably  be  expected  to  constitute 
an  unwarranted  invasion  of  personal  pri- 
vacy.” 5 U.S.C.  § 552(B)(7)(C). 

In  reviewing  the  facts,  the  Tenth  Circuit 
found  that  the  “relevant  privacy  interests 
are  the  interests  of  Estrella’s  family.”  The 
appellate  court  noted  the  graphic  nature 
of  the  video  and  photographs  of  Estrella’s 
body,  stating  the  government  bore  the  bur- 
den of  showing  that  the  requested  records 
fell  within  a FOIA  exemption.  PLN  argued 
that  the  Estrella  family  had  no  expectation 
of  privacy  because  the  images  were  taken 
in  a prison  cell  and  were  introduced  into 
evidence  at  the  Sablans’  public  trials,  and 
the  government  did  not  seek  to  seal  those 
exhibits  during  the  trials.  PLN  requested  an 
evidentiary  hearing  to  determine  whether 
Estrella’s  family  objected  to  the  release  of 
the  records. 

The  Court  of  Appeals  held  that  Es- 
trella’s “status  as  a prisoner  does  not  bear 
on  his  family’s  privacy  interest  in  not  hav- 
ing gruesome  images  of  his  body  publicly 
disseminated,”  citing  National  Archives,  et 
al.  v.  Favish , 541  U.S.  157  (2004).  The  ap- 
pellate court  also  ruled  that  the  “family’s 
failure  to  object  at  the  time  of  trial  is  also 
not  sufficient  to  waive  their  own  privacy 
interests  under  FOIA.”  The  Tenth  Circuit 
based  its  decision  on  the  fact  that  the 
images  “were  displayed  only  twice  (once 
at  each  Sablan  trial);  only  those  physi- 
cally present  in  the  courtroom  were  able 
to  view  the  images;  and  the  images  were 
never  reproduced  for  public  consumption 
beyond  these  trials.” 
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The  Court  of  Appeals  found  that 
exemption  7(C)  was  applicable,  stating 
“the  test  [of  exemption]  is  an  objective 
one  and  does  not  depend  on  the  affected 
individuals’  statements  of  objection  or 
their  personal  views  of  the  harm  they 
might  suffer.” 

PLN  argued  that  disclosure  of  the 
records  would  “shed  light  on  the  BOP’s 
performance  of  its  duty  to  protect  pris- 
oners from  violence  perpetrated  by  other 
prisoners,  including  its  obligations  to  pro- 
vide adequate  conditions  of  confinement 
and  to  prevent  prisoners  from  falling 
under  the  influence  of  alcohol  and  other 
prohibited  substances.”  PLN’s  second 
argument  was  that  disclosure  would  help 
the  public  understand  the  prosecution’s 
decision  to  seek  the  death  penalty  in  the 
Sablans’  murder  cases  - a decision  that 
significantly  increased  the  cost  of  their 
prosecution.  While  both  Sablans  were 
convicted  of  killing  Estrella,  the  juries 
declined  to  sentence  them  to  death. 

PLN’s  “public  domain”  argument 
- that  the  records  had  already  been  re- 
leased publicly  at  the  Sablans’  trials  and 
thus  should  be  disclosed  - had  previously 
been  upheld  in  the  D.C.  Circuit  in  Cottone 
v.  Reno,  193  F.3d  550  (D.C.  Cir.  1999). 
However,  the  Tenth  Circuit  distinguished 
Cottone  based  upon  the  materials  sought. 
According  to  the  appellate  court,  “[t]he 
public  domain  doctrine  is  limited  and  ap- 
plies only  when  the  applicable  exemption 
can  no  longer  serve  its  purpose.” 

In  a footnote,  the  EOUSA  was  grant- 
ed the  right  to  file  the  unreleased  records 
with  the  district  court,  under  seal.  PLN 
filed  a petition  for  writ  of  certiorari  on 
June  14, 201 1,  seeking  review  of  the  Tenth 
Circuit’s  ruling  by  the  Supreme  Court  and 
asking  the  court  to  resolve  the  circuit  split 
regarding  the  public  domain  doctrine.  See: 
Prison  Legal  News  v.  Executive  Office  for 
United  States  Attorneys,  628  F.3d  1243 
(10th  Cir.  2011). 

A number  of  media  and  criminal 
justice  organizations  joined  amicus  briefs 
in  support  of  PLN’s  petition,  including 
Allied  Daily  Newspapers  of  Washington, 
Inc.,  the  Associated  Press,  Pioneer  News- 
papers, Inc.,  the  Society  of  Professional 
Journalists,  the  Washington  Newspaper 
Publishers  Association,  the  Washing- 
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ton  State  Association  of  Broadcasters, 
Westword,  Columbia  Legal  Services,  the 
Florida  Justice  Institute,  Inc.,  the  Legal 
Aid  Society  of  New  York,  the  Prison  Law 
Office,  Prisoners’  Legal  Services,  Prison- 
ers’ Legal  Services  of  New  York,  the 
Southern  Center  for  Human  Rights,  the 
Texas  Civil  Rights  Project,  the  Uptown 
People’s  Law  Center  and  the  Washington 
Lawyers’  Committee  for  Civil  Rights  and 
Urban  Affairs. 

On  October  17,  2011,  the  U.S.  Su- 


preme Court  denied  review  in  the  case 
without  comment.  PLN  was  ably  repre- 
sented in  the  district  and  appeals  court 
by  Gail  Johnson  of  Brennan  and  Johnson 
in  Denver,  Colorado.  The  PLN  supreme 
court  team  consisted  of  Paul  Clement  of 
Bancroft  LLC,  Zachary  Tripp  of  King 
and  Spalding,  Neil  Siegel  of  Duke  Law 
School  and  Human  Rights  Defense 
Center  chief  counsel  Lance  Weber.  The 
media  amici  were  represented  by  Lisa 
Blatt,  Kristin  Hicks  and  Dirk  Phillips  at 


Arnold  and  Porter.  The  criminal  justice 
amici  were  represented  by  Christopher 
Wimmer  and  Hillary  Richard  of  the  firm 
Brune  and  Richard.  Prison  Legal  News 
and  the  Human  Rights  Defense  Center 
are  grateful  for  the  top  notch  legal  rep- 
resentation received  in  this  case  and  the 
support  of  the  amicus,  their  counsel  and 
our  supreme  court  team.  PI 

Additional  sources:  www.denverpost. 
com,  Westword 


Ninth  Circuit:  PLRA  Precludes  Award  of  Attorney  Fees  Where 
Violation  of  Prisoner’s  Rights  is  Not  Affirmatively  Established 


The  Ninth  Circuit  held  that  the  Prison 
Litigation  Reform  Act  (PLRA),  42 
U.S.C.  § 1997e(d)(l),  precludes  an  award 
of  attorney  fees  in  cases  where  a prisoner 
obtained  relief  but  did  not  affirmatively 
establish  a violation  of  protected  rights. 

Proceeding  pro  se,  state  prisoner  Clark 
Allen  Kimbrough  filed  a complaint  in  fed- 
eral court  alleging  that  a 1997  California 
Department  of  Corrections  grooming 
regulation,  codified  at  15  Cal.  Code  Regs.  § 
3062(e),  which  required  prisoners  to  main- 
tain their  hair  no  longer  than  three  inches 
in  length,  violated  his  First  Amendment 
right  to  free  exercise  of  religion. 

After  the  district  court  granted  sum- 
mary judgment  to  the  state  defendants, 
the  Ninth  Circuit  enjoined  enforcement 
of  the  grooming  regulation.  The  appel- 
late court  then  remanded  the  case  to  the 
district  court  to  consider  whether  the 
Religious  Land  Use  and  Institutionalized 
Persons  Act  of  2000  (RLUIPA),  42  U.S.C. 


§ 2000cc,  et  seq.,  which  was  passed  by 
Congress  while  Kimbrough’s  appeal  was 
pending,  applied  to  his  case. 

On  remand,  Kimbrough  filed  a 
second  amended  complaint  alleging 
violations  of  his  rights  under  RLUIPA 
and  successfully  moved  for  several  exten- 
sions of  the  preliminary  injunction  that 
enjoined  enforcement  of  the  challenged 
grooming  regulation. 

In  November  2003,  the  U.C.  Davis 
School  of  Law,  King  Hall  Civil  Rights 
Clinic,  was  appointed  to  represent  Kim- 
brough; however,  he  was  released  on 
parole  approximately  seven  months  later, 
effectively  mooting  the  case. 

King  Hall  subsequently  moved  for  an 
award  of  attorney  fees  in  the  amount  of 
$47,497.18,  which  the  district  court  ulti- 
mately granted.  The  state  appealed  the  fee 
award,  arguing  that  no  actual  violation  of 
Kimbrough’s  rights  had  been  established. 

Relying  on  several  precedents,  prin- 


cipally Siripongs  v.  Davis,  282  F.3d  755 
(9th  Cir.  2002)  [PLN,  June  2003,  p.13], 
the  Ninth  Circuit  held  that  the  PLRA 
precluded  the  award  of  attorney  fees  be- 
cause the  statutory  language  of  42  U.S.C. 
§ 1997e(d)(l)(A)  restricts  such  awards  to 
cases  in  which  an  “actual  violation”  of 
rights  was  proven. 

In  Kimbrough’s  case,  although  he 
received  temporary  relief  in  the  form  of 
a preliminary  injunction  (indicating  he 
was  reasonably  likely  to  succeed  on  the 
merits),  he  was  paroled  before  the  district 
court  ruled  on  his  motion  for  a permanent 
injunction.  Thus,  there  was  no  affirmative 
finding  that  Kimbrough’s  rights  had  been 
violated.  See:  Kimbrough  v.  CDCR,  609 
F.3d  1027  (9th  Cir.  2010). 

PLN  readers  should  note  that  the 
grooming  regulation  at  issue  in  this 
case  was  subsequently  changed  to  allow 
prisoners  to  maintain  their  hair  at  any 
length.  PI 
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California:  A woman  believed  to  have 
robbed  as  many  as  20  banks  in  Montana, 
Oregon  and  Washington  while  wearing 
wigs,  which  earned  her  the  nickname 
“Bad  Hair  Bandit,”  turned  out  to  be  a 
former  prison  nurse.  Cynthia  Van  Hol- 
land, 47,  was  arrested  on  August  1 5, 201 1 
along  with  her  husband,  Christopher 
Scott  Alonzo,  following  a bank  robbery 
in  Auburn,  California.  Van  Holland  and 
Alonzo  apparently  met  while  Alonzo  was 
serving  time  in  an  Idaho  state  prison  and 
Van  Holland  worked  as  a contract  nurse 
for  Correctional  Medical  Services. 

Florida:  Lake  County  jail  prisoner 
Larry  Stone,  32,  managed  to  bond  him- 
self out  after  exploiting  a glitch  in  the 
facility’s  phone  system,  according  to  a 
July  28,  2011  news  report.  The  phone 
system  was  designed  to  refund  charges 
when  a call  did  not  go  through,  but  due 
to  a software  error  it  provided  double 
refunds.  Stone  simply  made  calls  and 
hung  up  until  the  refunds  totaled  more 
than  $1,250  and  he  could  post  his  own 
bond.  He  was  re-arrested  shortly  after 
his  release  when  jail  officials  figured  out 
the  problem  with  the  phone  system.  The 
glitch  has  since  been  fixed. 


News  In  Brief: 

Hawaii:  When  Perry  Jay  Griggs  was 
incarcerated  at  mainland  federal  prisons 
with  prisoners  from  Hawaii,  he  pitched 
them  and  their  families  on  investing  in 
the  Aloha  Trading  investment  program, 
which  Griggs  operated  with  his  wife, 
Rachelle.  Seventeen  people,  most  from 
Hawaii,  invested  over  $4  million  in  the 
program,  which  turned  out  to  be  a Ponzi 
scheme.  Griggs  and  his  wife  went  on  the 
run  after  he  was  released  from  prison; 
they  were  captured  in  December  2010 
and  Griggs  pleaded  guilty  to  federal  mail 
and  wire  fraud  charges  in  April  201 1.  He 
was  sentenced  on  August  5,  2011  to  87 
months  in  prison,  three  years  supervised 
release  and  more  than  $1.9  million  in 
restitution.  Rachelle  Griggs  received  a 
48-month  sentence. 

Illinois:  Janet  M.  Collins,  47,  a nurse 
administrator  at  the  Great  Meadow  Cor- 
rectional Facility,  was  charged  in  July  2011 
with  first  degree  falsifying  business  records 
for  allegedly  falsifying  her  time  cards. 
Collins  was  suspended  by  the  Department 
of  Corrections  following  her  arrest.  She 
is  accused  of  filing  time  cards  between 
October  and  June  2011  that  indicated  she 
had  worked  at  times  she  did  not. 


Iraq:  On  August  5,  2011,  two  prison- 
ers and  a guard  were  killed  during  an 
escape  from  the  Hillah  prison  in  central 
Iraq.  Five  other  people  were  reportedly  in- 
jured in  the  incident,  though  it  was  unclear 
whether  they  were  prisoners  or  prison 
employees.  At  least  one  prisoner  escaped 
according  to  Justice  Ministry  spokesman 
Haider  al-Saadi,  who  said  four  prisoners 
and  four  guards  were  under  investigation 
in  connection  with  the  prison  break. 

Maine:  A social  worker  who  smuggled 
drugs,  pom  and  nude  pictures  of  herself 
into  the  Maine  State  Prison  was  sanctioned 
by  the  Board  of  Social  Worker  Licensure 
following  a hearing  in  May  2011.  Jaime 
Dale  Semple  Harnett,  34,  received  a public 
reprimand  and  a $4,500  fine;  the  Board 
also  stated  it  would  have  revoked  her  social 
workers  license  had  it  not  already  lapsed. 
Harnett,  who  was  employed  at  the  Maine 
State  Prison  from  200 1 to  20 10,  reportedly 
had  a personal  relationship  with  an  uniden- 
tified prisoner  serving  a 25-year  sentence. 
She  was  accused  of  smuggling  contraband, 
including  suboxone,  pornographic  DVDs 
and  a cell  phone  with  her  nude  photos. 
Harnett  had  resigned  on  June  1, 2010;  she 
was  not  prosecuted. 
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Nevada:  On  July  29,  2011,  Clark 
County  Detention  Center  prisoner  Carl 
Guilford,  18,  who  was  being  held  on 
charges  of  murdering  his  6-year-old 
nephew,  beat,  choked  and  used  a pencil 
to  stab  his  cellmate  to  death.  Guilford  will 
face  additional  murder  charges  for  killing 
fellow  prisoner  Francesco  Sanhlippo,  39. 
Guilford  claimed  that  Sanhlippo  had  made 
sexual  advances  to  him,  but  later  said  the 
devil  told  him  to  kill  his  cellmate.  Guilford 
had  previously  completed  a psychiatric 
evaluation  and  was  declared  safe. 

New  York:  Ronald  Tackman,  57, 
escaped  from  Manhattan  Criminal  Court 
in  2009  by  posing  as  an  attorney.  Appar- 
ently not  amused  at  his  disrespect  for  the 
justice  system,  Tackman  was  sentenced  to 
28  years  for  the  escape  on  July  21,  2011; 
the  stiff  sentence  also  includes  time  for  a 
series  of  robberies  he  committed  in  2007 
and  2008.  Tackman  was  wearing  a suit 
when  he  was  at  the  criminal  court  in  2009, 
though  he  had  jail-issued  orange  sneakers. 
He  covered  the  sneakers  with  black  socks, 
walked  down  to  another  floor  when  left 
unattended,  and  exited  the  courthouse 
by  pretending  to  be  an  attorney.  Lawyers 
must  now  show  ID  to  court  staff. 

North  Carolina:  On  July  14,  2011,  10 
to  15  death  row  prisoners  at  the  Central 
Prison  in  Raleigh  held  a peaceful  protest 
after  another  condemned  prisoner,  Wil- 
liam Bowie,  was  allegedly  beaten  by  a 


prison  guard  while  handcuffed.  The  pris- 
oners participating  in  the  protest  stood 
up  in  the  chow  hall  and  spoke  out  about 
the  abuse;  the  next  day  they  were  placed 
in  administrative  segregation.  On  August 
14,  2011,  more  than  30  people  gathered 
outside  the  Central  Prison  to  protest  in 
solidarity  with  the  death  row  prisoners 
and  in  support  of  prisoners  in  California 
conducting  a hunger  strike. 

North  Dakota:  In  July  2011,  former 
Burleigh  County  jail  guard  Corey  Wiege, 
40,  pleaded  guilty  to  a misdemeanor  as- 
sault charge  and  was  sentenced  to  one 
year  deferred  imposition  of  sentence. 
Wiege  was  charged  with  assaulting 
prisoner  Carlos  Mendez  by  putting  him 
in  a headlock,  kneeing  him  in  the  groin 
and  pushing  his  head  against  an  elevator 
wall.  The  abusive  acts  were  recorded  on 
surveillance  cameras  and  came  to  light 
after  Mendez  complained  and  the  North 
Dakota  Bureau  of  Criminal  Investigation 
conducted  a review.  In  addition  to  being 
prosecuted,  Wiege  was  bred. 

Ohio:  State  prisoner  David  A.  Mc- 
Comb,  Jr.,  26,  was  scheduled  to  be 
released  from  the  Ohio  State  Penitentiary 
(OSP)  in  March  2011  after  serving  an 
8-year  sentence  for  burglary  and  aggra- 
vated robbery,  but  received  an  additional 
six-month  prison  term  the  same  day  of  his 
release.  The  extra  time  was  for  assaulting 
an  OSP  guard  and  threatening  another. 


McComb  pleaded  guilty  to  taking  pepper 
spray  from  one  guard  during  an  October 
2008  incident  and  threatening  a second 
guard  several  days  later. 

Ohio:  Michael  Greer,  35,  was  sen- 
tenced to  30  days  in  jail  on  theft  charges 
in  July  2011  for  trying  to  steal  an  auger 
valued  at  $28,000.  Ironically,  the  auger  was 
located  on  the  grounds  of  the  Lebanon 
Correctional  Institution,  and  Greer  and 
an  accomplice,  Thomas  Pusey,  were  caught 
after  prison  guards  noticed  them  loading 
the  auger  into  a truck.  Pusey  pleaded  guilty 
in  June  2011  and  received  a six-month  sen- 
tence for  breaking  and  entering. 

Philippines:  Communist  rebels  are 
suspected  of  freeing  a prisoner  in  July 
2011  and  taking  four  guards  hostage.  The 
rebels,  wearing  army  uniforms,  set  up  a 
roadblock  on  a remote  road  in  Quezon  in 
Bukidnon  province,  and  stopped  two  jail 
vans  transporting  prisoners  to  a national 
prison  facility  in  Davao  City.  The  ten 
guards  escorting  the  prisoners  were  dis- 
armed, and  the  rebels  left  with  convicted 
communist  rebel  Dennis  Rodenas  and 
four  guards.  Communist  insurgents  have 
been  bghting  the  Philippine  government 
for  over  40  years. 

Texas:  Two  guards  at  the  Webb 
County  jail,  Esteban  Paez,  Sr.  and  Juan 
Enrique  Villarreal,  were  charged  in  July 
2011  with  tampering  with  government 
records.  Both  are  accused  of  falsifying 
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records  after  prisoner  Charles  Gabriel 
Johnson  hung  himself  at  the  jail.  Paez, 
the  watch  commander,  allegedly  told  Vil- 
larreal to  fabricate  entries  on  a log  sheet 
to  make  it  look  as  though  cell  checks  were 
performed.  Both  Paez  and  Villarreal  were 
released  on  $10,000  bond  following  their 
arrests. 

United  Kingdom:  Soon  after  Louisa 
Cunningham,  33,  married  prisoner  Myles 
Conlon,  who  was  held  at  the  Swaleside  jail 
on  the  Isle  of  Sheppey,  she  realized  she  had 
made  a mistake.  The  day  after  the  couple’s 
December  2010  nuptials,  Louisa  told  a 


friend  - Barrie  Renton,  one  of  Myles’  for- 
mer cellmates  - about  her  doubts.  Barrie 
then  expressed  his  love  for  her,  they  had  an 
affair  and  Louisa  became  pregnant.  She  is 
now  waiting  until  she  can  have  her  mar- 
riage annulled  so  she  can  marry  Barrie. 
Myles,  meanwhile,  remains  in  jail  serving 
a four-year  sentence  for  threatening  to  kill 
a man  with  an  imitation  gun.  “He  is  fully 
aware  that  me  and  [his  former  cellmate] 
are  together,”  Louisa  stated.  “I'll  be  a bit 
nervous  when  he  comes  out.  I’m  not  sure 
what  his  frame  of  mind  is.” 

Virginia:  Cold  Springs  prison  guard 
Thomas  Harris,  37,  was  bred,  arrested 
for  accepting  a $20  bribe  to  smuggle 
tobacco  to  a prisoner,  and  pleaded  guilty 


to  a reduced  misdemeanor  charge  on  July 
25,  2011.  Harris,  who  had  worked  as  a 
guard  for  16  years,  received  a 12-month 
suspended  sentence  and  100  hours  of 
community  service. 

Washington:  In  June  2011,  Lakewood 
resident  Michael  A.  Tharp  was  charged 
in  federal  court  with  possession  of  child 
pornography;  he  is  also  suspected  of  send- 
ing child  porn  to  civilly  committed  sex 
offenders  held  at  the  Special  Commitment 
Center  on  McNeil  Island.  According  to 
federal  investigators,  several  residents  at 
the  commitment  center  said  they  had  paid 
Tharp  to  send  them  child  porn.  Tharp, 
who  is  being  held  at  a detention  facility  in 
SeaTac,  has  denied  the  allegations.  P 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  FI.,  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  in  prison  - contact  them 
if  you  are  not  receiving  proper  HIV  medica- 
tion or  are  denied  access  to  programs  due  to 
HIV  status.  Contact:  CHJ,  900  Avila  Street, 
Suite  102,  Los  Angeles,  CA  90012.  HIV 
Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice. 
org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 


FAMM 

FAMM  (Families  Against  Mandatory 
Minimums)  publishes  the  FAMMGram  three 
times  a year,  which  includes  information  about 
injustices  resulting  from  mandatory  minimum 
laws  with  an  emphasis  on  federal  laws.  Recom- 
mended donation  of  $10  for  a subscription. 
Contact:  FAMM,  1612  K Street  NW  #700, 
Washington,  DC  20006  (202)  822-6700). 
www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
occasionally  publishes  Fortune  News,  a free 
publication  for  prisoners  that  deals  with 
criminal  justice  issues,  primarily  in  New  York. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted 
prisoners  whose  cases  involve  DNA  evidence 
and  are  at  the  post-conviction  appeal  stage. 
Maintains  an  online  list  of  state-by-state  in- 
nocence projects.  Contact:  Innocence  Project, 
40  Worth  St.,  Suite  701,  New  York,  NY  10013 

(212)  364-5340.  www.innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to 
end  sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and 
released  rape  survivors  and  activists  for  almost 
every  state.  Contact:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010 

(213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to  provide 
the  most  comprehensive  coverage  of  wrong- 
ful convictions  and  how  and  why  they  occur. 
Their  content  is  available  online,  and  includes 
all  back  issues  of  the  Justice  Denied  magazine 


and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168  (206) 
335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates 
for  rehabilitative  opportunities  for  prisoners 
and  less  reliance  on  incarceration.  Publishes 
the  CURE  Newsletter.  $2  annual  membership 
for  prisoners.  Contact:  CURE,  P.O.  Box  2310, 
National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual 
newsletter  that  reports  on  drug  war-related 
issues,  releasing  prisoners  of  the  drug  war 
and  restoring  civil  rights.  A subscription  is 
$10  for  prisoners  and  $30  for  non-prisoners. 
Contact:  November  Coalition,  282  West 
Astor,  Colville,  WA  991 14  (509)  684-1550. 
www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters  three  times  a year, 
which  reports  on  criminal  justice  issues  in 
Oregon.  Free  to  Oregon  prisoners,  $7  for  other 
prisoners  and  $25  for  non-prisoners.  Contact: 
PS&J,  825  NE  20th  Avenue  #250,  Portland,  OR 
97232  (503)  335-8449.  www.safetyandjustice.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy 
research  and  advocacy  organization  that 
works  for  a fair  and  effective  criminal  justice 
system  by  promoting  sentencing  reform 
and  alternatives  to  incarceration.  They 
produce  excellent  reports  on  topics  related 
to  sentencing  policy,  racial  disparities,  drug 
policy,  juvenile  justice  and  voting  rights/dis- 
enfranchisement, which  are  available  online. 
Contact:  The  Sentencing  Project,  1705  De- 
Sales  St.  NW,  8th  FI.,  Washington,  DC  20036 
(202)  628-0871.  www.sentencingproject.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  Sc  Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
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Prison  Sexual  Abuse  Survivor  Speaks  Out 

by  Alan  Prendergast 


In  January  2010,  Scott  Howard,  a 39- 
year-old  federal  prisoner,  made  his 
way  briskly  into  a hearing  room  in  the 
Robert  F.  Kennedy  Justice  Building  in 
Washington,  D.C.  He  was  neatly  dressed 
in  blazer,  slacks  and  tie,  and  quite  ner- 
vous about  what  he  was  about  to  do.  He 
was  determined  to  not  think  about  it  too 
much,  to  just  get  it  over  with  - like  so 
much  else  that  he’d  been  through  over  the 
past  few  years. 

The  room  was  teeming  with  Depart- 
ment of  Justice  attorneys,  law  enforcement 
agents  and  corrections  officials.  Not  ex- 
actly Howard’s  kind  of  crowd;  he’d  tried 
to  tell  his  story  to  such  people  before,  only 
to  be  labeled  a liar  and  a whiner.  But  the 
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participants  also  included  members  of 
Congress,  medical  professionals,  prison 
activists,  counselors  and  sexual-assault 
survivors. 

They’d  all  come  to  take  part  in  a 
“listening  session”  on  the  wishfully  titled 
Prison  Rape  Elimination  Act.  Passed 
in  2003,  PREA  created  a national  com- 
mission to  study  the  causes  and  costs  of 
sexual  assault  behind  bars  and  to  come  up 
with  federal  policies  to  attack  the  problem. 
Seven  years  and  several  blown  deadlines 
later,  backers  are  still  waiting  for  United 
States  Attorney  General  Eric  Holder  to 
adopt  new  standards  incorporating  the 
commission’s  findings. 

Howard  had  been  invited  to  join 
the  discussion  because  of  his  experi- 
ences behind  bars  - in  particular,  the  three 
nightmarish  years  he’d  spent  in  Colorado 
state  prisons,  doing  time  for  fraud.  It 
would  be  the  first  time  he’d  ever  discussed 
his  ordeal  publicly. 

When  his  name  was  called  he  went  to 
the  microphone,  trying  to  keep  his  hands 
steady  as  he  studied  the  pages  in  front 
of  him.  “Thank  you  for  allowing  me  to 
participate,”  he  began. 

He  explained  that,  although  living  in 
a halfway  house,  he  was  still  in  the  custody 
of  the  U.S.  Bureau  of  Prisons:  “Before  I 
was  taken  into  BOP  custody,  however,  I 
served  time  in  the  Colorado  Department 
of  Corrections,  and  it  was  there  that  I was 
repeatedly  raped,  assaulted  and  extorted 
by  members  of  a large,  notorious  gang.” 

The  gang  was  the  211  Crew,  a white 
supremacist  group  found  in  many  Colo- 
rado prisons.  21 1 leaders  pressured  him 
for  money  and  demanded  that  he  help 
them  in  an  ambitious  $300,000  fraud 


scheme;  their  threats  soon  turned  into 
physical  attacks,  then  sexual  assaults.  He 
was  forced  to  perform  oral  sex  on  gang 
members  and  anally  raped. 

“I  spent  well  over  a year  trying  to  get 
protection  by  writing  to  officials,”  he  said. 
“My  efforts  to  report  were  mostly  fruitless 
- and  often  put  me  at  greater  risk.  Because 
I am  openly  gay,  officials  blamed  me  for 
the  attacks.  They  said  as  a homosexual  I 
should  expect  to  be  targeted  by  one  gang 
or  another.” 

Howard  didn’t  tell  the  whole  squalid 
story.  He  didn’t  mention  the  evidence 
of  staff  involvement  with  the  gang  that 
made  his  efforts  to  seek  protection  even 
dicier.  He  didn’t  go  into  how,  once  he 
finally  started  “naming  names,”  as  prison 
investigators  demanded,  they  accused 
him  of  crying  rape  to  cover  up  his  own 
criminal  activities.  He  barely  referred  to 
his  last  day  as  a Colorado  prisoner,  when, 
he  says,  he  was  put  in  a cell  with  one  of 
the  gang  leaders  and  sexually  assaulted 
again.  Despite  being  a bare  summary,  the 
statement  was  still  graphic  - and  powerful. 
At  times  his  voice  choked  up,  but  Howard 
kept  reading. 

When  it  was  over,  he  sat  in  the  gallery 
and  listened  to  other  testimony  by  experts 
and  survivors.  Then  the  DOJ  officials 
began  asking  questions,  and  some  of  the 
questions  were  directed  at  Howard.  He 
was  astonished.  They’d  actually  paid  at- 
tention. They’d  even  taken  notes. 

“That  was  very  important,”  he  says 
now.  “Having  people  listening  to  me  and 
asking  questions  - it  made  me  feel  like  I 
was  being  taken  seriously  at  last.” 

A lot  of  people  are  taking  Howard 
seriously  these  days.  Since  his  talk  in 
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Washington  a year  ago,  he’s  emerged  as 
a highly  visible  “survivor  speaker”  for 
Just  Detention  International,  a nonprofit 
active  in  the  campaign  to  stop  sexual 
abuse  in  prison,  and  a caustic  critic  of 
Colorado’s  DOC  and  its  treatment  of 
rape  victims.  Last  summer  he  settled  a 
civil  rights  lawsuit  against  several  DOC 
officials  for  $165,000. 

The  settlement  came  as  Howard’s 
attorneys  were  seeking  a hearing  to  inves- 
tigate how  and  why  the  Colorado  Attorney 
General’s  Office  had  failed  for  years  to 
produce  a critical  document  in  the  case  - a 
2005  entry  in  Howard’s  prisoner  file  that 
corroborated  his  claims  of  seeking  help 
and  being  ignored.  The  document,  which 
only  surfaced  after  a private  law  firm  got 
involved  in  the  defense  of  a second  Howard 
lawsuit,  also  casts  doubt  on  the  veracity 
of  several  sworn  affidavits  filed  by  case 
managers  and  supervisors  claiming  that 
Howard  never  told  them  that  he  was  being 
threatened  and  extorted. 

Winning  his  case  was  a major  victory 
for  Howard.  Finding  the  proof  that  he 
wasn’t  lying  was  even  greater  vindication, 
though.  Behind  bars,  all  kinds  of  crimes 
are  committed  in  secret,  and  prisoners 
soon  learn  to  keep  quiet  about  them. 
Exposing  the  most  heinous  violations 
can  be  almost  impossible  when  staff  at- 
titudes about  rape  and  homosexuality 
are  as  convoluted  as  those  of  the  preda- 
tors - and  Howard  says  that’s  what  made 
the  Colorado  prison  system  particularly 
dangerous  for  him. 

“In  Colorado,  corrections  officers 
labeled  openly  gay  people  as  troublemak- 
ers,” he  says.  “You  can’t  believe  them,  they 
get  in  relationships  and  then  claim  rape 
- and  so  on.  The  message  goes  out  to  the 
inmate  population  that  these  are  people 
to  victimize  because  they  already  have  a 
bad  reputation  among  staff,  and  nobody’s 
going  to  believe  them.” 


Almost  from  the  moment  he  hit  the 
yard  at  the  Fremont  Correctional  Facility 
in  late  2004,  Scott  Howard  knew  he  was  in 
trouble.  The  medium-security  prison  was 
run  differently  from  anything  he’d  seen 
before.  And  too  many  people  he  didn’t 
know  already  knew  who  he  was  and  what 
he’d  done. 

Fremont  wasn’t  Howard’s  first  rodeo. 
He  arrived  there  in  the  middle  of  a ten- 

3 


year  tour  of  state  and  federal  prisons, 
the  result  of  a fraud  spree  in  Colorado, 
Wisconsin,  Tennessee  and  elsewhere.  His 
criminal  history  also  involved  jail  stays  in 
Florida  and  Texas,  where  he  reportedly 
tried  to  post  as  bond  collateral  the  car  he 
was  accused  of  stealing. 

Howard  grew  up  in  a small  town  in 
Tennessee,  where  his  sexual  orientation 
was  a poor  fit  with  the  prevailing  Baptist 
culture.  He  left  home,  acquired  a taste  for 
gambling  and  the  high  life,  and  was  busted 
in  Florida  in  1991,  at  age  21,  after  he  stole 
a friend’s  credit  card  and  used  it  to  hire 
a limo.  He  soon  graduated  to  computer 
hacking  and  more  sophisticated  forms  of 
identity  theft. 

In  the  late  1990s,  Howard  discovered 
major  security  flaws  in  the  payroll  systems 
of  large  corporations,  which  often  relied 
on  outside  agencies  to  issue  paychecks 
to  temporary  staff.  He  used  a Trojan 
program  to  steal  data  from  corporate 
websites,  then  submitted  payroll  requests 
to  staffing  agencies,  either  in  his  own  name 
or  someone  else’s.  It  was  a surprisingly 
simple  and  lucrative  scam,  as  long  as  he 
moved  quickly  to  the  next  pigeon  before 
the  fraud  could  be  detected. 

“It  was  a traveling  crime,”  Howard 
says.  “It  took  me  to  thirty  cities  in  a year. 
I was  in  my  twenties,  and  it  was  fun  back 
then.  It  was  also  very  stupid  and  very 
high-risk.” 

The  scam  unraveled  in  Wisconsin  in 
1999.  A woman  at  a temp  agency  noted 
that  Howard’s  zip  code  didn’t  match  the 
address  he  submitted  with  a check  request. 
When  he  came  to  pick  up  his  money,  he 
was  arrested.  A check  for  $40,000,  issued 
by  the  Hershey  Corporation,  was  found 
in  his  pocket. 

Sentenced  to  eight  years,  Howard 
soon  came  up  with  an  even  more  auda- 
cious plan  to  collect  cash  while  behind 
bars.  He  filed  a bogus  tax  return,  claim- 
ing a $17,155  refund  - and  the  Internal 
Revenue  Service  actually  paid  it.  The  next 
year  he  asked  for  $1.2  million,  complete 
with  forged  letters  on  charity  letterheads 
acknowledging  enormous  contributions. 

This  time  the  IRS  took  a closer  look. 
Howard  soon  had  federal  time  piled  on 
top  of  his  state  sentence.  But  first  he  had 
another  stint  in  Colorado,  stemming 
from  a payroll  fraud  in  Denver  that  had 
been  uncovered  after  his  Wisconsin  ar- 
rest. That’s  what  brought  him  to  the  yard 
at  Fremont  - and  a sense  of  impending 
doom. 

As  a gay  man  who’d  already  spent 
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substantial  time  behind  bars,  Howard 
thought  he  knew  how  to  keep  out  of 
trouble.  He’d  seen  plenty  of  intimidation 
and  gang-related  fights  at  other  lockups, 
but  nothing  like  the  atmosphere  at  Fre- 
mont. Prisoners  sporting  black  eyes  in  the 
lunch  line  were  a common  sight.  Members 
of  the  211  Crew  commanded  their  own  set 
of  tables  in  the  dining  hall,  known  as  the 
Four  Corners,  and  charged  weaker  white 
prisoners  tribute  for  the  privilege  of  living 
in  one  of  “their”  units. 

The  211s  were  particularly  vocal 
about  their  hatred  of  homosexuals  and 
sex  offenders.  Howard  observed  several 
openly  gay  and  transsexual  prisoners  at 
Fremont.  They  were  not  in  a good  place. 
“All  of  these  people  were  paying  rent 
and  being  beaten,”  he  says.  “If  you  were 
smaller,  or  suspected  of  being  gay,  or  a 
pretty-boy  type  - anything  of  that  sort 
got  back  to  them.” 

Gangs  are  a fact  of  life  in  prison.  But 
Howard  had  never  seen  one  that  operated 
so  openly,  with  so  little  official  interfer- 
ence. “You  had  good  officers  and  even 
overzealous  officers,  but  most  of  them 
were  older  and  very  nonchalant  about 
what  was  going  on,”  he  says.  “They  told 
me,  This  is  prison.  This  is  not  a play- 
ground. If  you  don’t  like  it,  you  shouldn’t 
have  come  here.’” 

Officially,  the  211  Crew  is  far  from  a 
pervasive  presence  in  Colorado’s  prisons. 
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with  roughly  300  “confirmed”  members  in 
a population  of  more  than  20,000.  How- 
ard insists  the  actual  numbers  are  much 
higher,  and  the  gang  clearly  had  a par- 
ticular interest  in  him.  Within  a few  days, 
three  members  approached  him,  beaming 
friendship,  and  asked  about  “all  that  cash” 
he’d  scammed  from  big  companies  and 
the  government.  They  seemed  extremely 
well-informed  about  his  attempt  at  a big 
tax  refund,  which  had  made  headlines. 
Despite  Howard’s  denials  that  he’d  been 
any  kind  of  financial  genius,  he  was  soon 
fielding  daily  questions  about  tax  fraud. 

The  conversations  quickly  got  less 
genial.  Howard  made  little  attempt  to 
disguise  who  he  was  in  prison  - in  one 
court  filing,  his  attorneys  describe  him  as 
“obviously  gay”  - and  the  gang  members 
soon  had  their  suspicions  confirmed.  They 
frequently  intercepted  other  prisoners’ 
mail,  on  the  lookout  for  money  order 
receipts  or  other  helpful  intel,  and  one 
of  the  items  they  came  across  was  a gay 
magazine  a friend  had  sent  Howard. 

John  Anderson,  a veteran  211  shot- 
caller  known  on  the  yard  as  Ghost, 
informed  Howard  that  homosexuals  had 
to  pay  rent.  That  meant  buying  canteen 
items  for  211  members  and  sending  money 
orders  to  addresses  Ghost  provided.  “In 
the  beginning,  it  was  twenty  dollars  here 
or  there,”  Howard  says.  “Then  it  got  more 
intense.” 

In  Howard’s  second  month  at  Fre- 
mont, Ghost  demanded  that  he  send  out 
a $500  money  order.  Howard  demurred; 
where  was  he  going  to  get  that  kind  of 
money?  Ghost  punched  him  in  the  stom- 
ach and  the  face  and  told  him  he  had  two 
weeks. 

A few  days  later.  Ghost  was  back 
in  his  face,  demanding  twenty  bucks  in 
canteen  items  to  pay  a debt  the  shot-caller 
owed  to  a rival  gang  member.  Howard 
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insisted  he  had  no  money. 

“Find  it,”  Ghost  snapped. 

The  next  day,  when  Howard  failed 
to  make  the  required  purchases,  Ghost 
told  him  they  were  going  to  go  see  Allen 
Hernandez,  alias  “LBow,”  the  man  Ghost 
owed.  Once  they  were  in  LBow’s  cell. 
Ghost  informed  him  that  Howard  was 
going  to  settle  the  debt  with  a blow  job. 
While  Ghost  stood  lookout,  Hernandez 
forced  Howard  to  his  knees  and  told  him 
to  open  his  “faggot  mouth.” 

Howard  asked  to  be  let  go.  Hernan- 
dez laughed.  “You  gotta  beg  me  for  it, 
bitch.” 

The  assault  lasted  a few  minutes,  How- 
ard says.  LBow  ejaculated,  pulled  up  his 
boxers  and  sweatpants,  and  told  Howard 
to  “get  your  bitch  ass  out  of  my  cell.” 

On  the  way  back  to  his  own  unit,  Ghost 
hissed  at  Howard,  “Don’t  you  say  a fucking 
word  to  anyone,  or  I’ll  fuck  you  up.” 

Howard  went  to  his  cell.  He  show- 
ered. He  cried.  He  felt  sick  and  deathly 
afraid. 

He  couldn’t  escape  the  211  Crew, 
but  for  the  next  few  days  they  were  oddly 
friendly  to  him.  They  approached  him  on 
the  yard  and  at  meals.  Ghost  introduced 
him  to  other  211  “brothers,”  who  asked 
him  more  questions  about  his  tax  scam. 

Just  weeks  earlier,  prosecutors  in 
Denver  had  issued  indictments  against  24 
members  of  the  gang,  on  charges  ranging 
from  a 2001  prison  murder  to  drug-related 
street  crimes.  One  of  those  named  in  the 
indictment  was  the  group’s  leader,  Benja- 
min Davis,  who’d  launched  the  gang  at  the 
Arkansas  Valley  prison  in  the  early  1990s 
after  a racial  beating.  (The  name  “211” 
supposedly  refers  to  the  robbery  section 
of  the  California  penal  code).  Davis  was 
now  stuck  in  the  state  supermax  and  fac- 
ing more  time,  so  the  Fremont  contingent 
was  working  on  a plan  to  raise  cash  and 
get  him  “a  fucking  great  attorney,”  How- 
ard learned.  They  wanted  to  hie  bogus 
tax  returns,  using  the  personal  data  of 
various  sex  offenders,  minorities  and  other 
lowlife  prisoners  that  couldn’t  be  traced 
back  to  them. 

Howard  told  them  he  didn’t  think 
it  would  work.  A fucking  great  attorney 
would  cost  a lot  more  money  than  the 
$17,000  he’d  collected  in  Wisconsin.  The 
gang  members  listened  soberly,  nodded 
and  walked  away. 

But  Ghost  didn’t  care  for  Howard’s 
tone.  He  told  him  so  a few  days  later, 
pulling  him  aside  after  breakfast  to  let 
him  know  he’d  been  disrespectful  to  his 
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brothers.  He  demanded  that  Howard 
settle  another  debt  with  canteen  items, 
this  time  for  fifty  dollars.  Howard  said  he 
didn’t  have  it. 

No  problem,  Ghost  told  him.  How- 
ard would  settle  the  debt  the  same  way 
he  had  with  LBow.  Frantic,  Howard  said 
he  didn’t  feel  well.  Ghost  pulled  a shank 
out  of  his  pocket  and  made  it  clear  that 
it  was  Howard’s  choice  whether  it  ended 
up  in  his  ribs  or  not. 

“You’re  going  to  suck  that  dude’s 
dick  to  pay  this  off  for  me,”  he  said 
quietly,  “and  for  being  a smartass  to  my 
brother.” 

Howard  went  to  the  cell  of  a prisoner 
named  Griego  and  did  as  he  was  told. 

In  mid-February  2005,  Howard  made 
up  an  excuse  to  see  his  case  manager, 
Jerry  Morris.  Terrified  of  being  labeled  a 
snitch  and  what  Ghost  might  do  to  him, 
he  didn’t  say  anything  to  Morris  about 
the  assaults. 

“Outside  this  guy’s  office  are  twenty 
or  thirty  inmates  waiting  to  see  him,” 
Howard  recalls.  “There’s  no  way  to  close 
the  door,  so  everybody  can  hear  what 
you’re  saying.” 

Morris  would  later  insist  that  How- 
ard didn’t  advise  him  of  any  threats  or 
problems  that  day.  Howard  claims  that  he 
asked  for  protection  from  21 1 without  go- 
ing into  any  specifics,  but  Morris  told  him 
that  “homosexuals  usually  have  problems 
with  one  gang  or  another.”  Howard  could 
do  his  best  to  “get  along,”  or  he  could  be  a 
“whiner”  and  end  up  confined  indefinitely 
in  administrative  segregation. 

Howard  didn’t  know  what  to  do.  He 
was  afraid  to  tell  even  his  parents,  since 
phone  calls  were  monitored.  He  decided 
to  notify  one  friend  on  the  outside  about 
the  extortion  and  urge  her  to  write  a letter 
to  the  warden,  asking  that  he  be  moved  to 
another  prison.  A few  days  later  he  was 


summoned  to  a meeting  with  another  case 
manager,  Dave  Mason,  who  asked  about 
the  letter  and  if  he  was  being  threatened 
by  211. 

Howard  broke  down  and  admitted 
it.  He  began  to  talk  about  the  assaults, 
he  says,  when  Mason  interrupted  him. 
“That’s  all  I want  to  know,”  the  case 
manager  said,  and  made  a phone  call  to  a 
supervisor  to  relay  the  information. 

Four  days  later,  Howard  was  abruptly 
transferred.  He  went  from  Fremont  to  the 
Sterling  Correctional  Facility,  a sprawling 
complex  housing  2,500  prisoners.  Al- 
though technically  a high-security  prison, 
surrounded  by  an  electrified  “kill”  fence, 
Sterling  has  a range  of  security  levels  for 
offenders  classified  from  minimum  to 
“close.” 

Howard  had  no  problems  at  Sterling 
the  first  two  months  he  was  there.  He  was 
placed  in  a highly  monitored  unit,  with 
limited  movement  and  cameras  and  emer- 
gency call  buttons  in  the  cells.  But  when  he 
was  moved  to  a lower-security  wing  in  late 
April,  he  discovered  that  he’d  gone  from 
one  211  stronghold  to  another. 

Official  DOC  reports  indicate  that 
there  were  fewer  than  25  members  of  the 
211  Crew  at  Sterling  at  the  time,  all  of 
them  housed  in  either  high-security  units 
or  administrative  segregation.  Howard 
says  the  actual  figure  was  closer  to  a hun- 
dred, an  assertion  supported  by  internal 
documents  and  even  some  staff  testimony. 
Many  of  them  could  be  found  in  Sterling’s 
less  secure  areas,  readily  identifiable  by 
their  shaved  heads  and  copious  tattoos 
of  swastikas,  shamrocks  and  even  “211” 
and  “CREW.” 

The  group  was  running  large  football 
and  baseball  pools,  collecting  as  bets  the 
tokens  prisoners  used  to  buy  sodas.  They 
had  allies  in  the  computer  lab,  including 
the  notorious  Simon  Sue,  who  at  seven- 


teen had  masterminded  a triple  homicide 
in  the  tiny  settlement  of  Guffey.  Although 
not  a gang  member  himself,  the  diminutive 
Sue  helped  the  gang  produce  authentic- 
looking  property  sheets,  Howard  says,  to 
explain  away  the  extra  radios,  clothing  and 
other  extorted  goods  in  their  cells. 

Howard  was  recognized  the  first 
day  he  hit  the  yard.  Two  211  members 
approached  him.  One,  who’d  been  at  Fre- 
mont, greeted  him  with  a wolfish  smile. 

“Ghost  has  friends  here,”  he  said. 


Based  on  surveys  of  prisoners  in  jails 
and  state  and  federal  prisons,  the  U.S. 
Bureau  of  Justice  Statistics  estimates  that 
at  least  88,500  adults  endured  some  form 
of  sexual  abuse  while  incarcerated  in  the 
American  corrections  system  last  year. 
The  surveys  provide  just  snapshots  of 
the  prisoner  population  on  a given  day. 
A recently-released  Department  of  Justice 
report  places  the  total  number  of  incidents 
in  2008  at  200,000. 

The  number  of  reported  sexual  as- 
saults in  prison  is,  of  course,  lower  than 
the  survey  totals.  Much,  much  lower. 
Extrapolating  from  the  BJS  figures, 
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Prison  Sexual  Abuse  (cont.) 


Colorado’s  prison  system  would  be 
expected  to  have  between  600  and  800 
sex  abuse  victims  a year.  Yet  in  a Prison 
Rape  Elimination  Act  cost  impact  study, 
the  DOC  claims  only  twelve  confirmed 
incidents  of  sexual  assault  in  2008  and  five 
in  2009.  That  works  out  to  about  25  to  50 
reports  a year,  since  fewer  than  20  percent 
of  allegations  of  sexual  violence  are  ever 
substantiated  by  investigators. 

Corrections  officials  protest  that 
meeting  the  PREA  standards  could  cost 
hundreds  of  millions  of  dollars;  but 
reformers  say  that  lack  of  aggressive 
enforcement  in  prison  assault  cases  costs 
society  in  other  ways,  from  the  spread 
of  sexually  communicable  diseases  to 
lawsuits.  According  to  a DOJ  report,  a 
1 percent  reduction  in  the  annual  rate  of 
prison  sexual  abuse  could  lead  to  a “mon- 
etary benefit”  to  society  of  between  $157 
million  and  $239  million. 

Rape  and  coercion  have  long  been 
regarded  as  an  inevitable  part  of  prison 
life,  particularly  among  the  most  targeted 
populations  - prisoners  who  are  young 
and  slight  of  stature,  effeminate  or  gay, 
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the  mentally  ill  and  first-timers.  Yet  the  na- 
tional commission  established  by  PREA 
found  that  a number  of  fixable  problems, 
from  poor  staff  training  and  inadequate 
screening  of  vulnerable  prisoners  to  over- 
crowding and  an  almost  complete  lack  of 
prosecution  of  perpetrators,  could  and 
should  be  addressed  to  reduce  the  rate 
of  assault. 

ffoward’s  journey  through  Colora- 
do’s prisons  points  to  another  problem  the 
commission  report  scarcely  mentions:  the 
utter  indifference  of  many  staffers.  How- 
ard  met  with  several  case  managers  and 
supervisors  at  Sterling  and  filed  grievances 
over  his  placement  there.  The  officials  have 
divergent  stories  about  what  happened  in 
those  meetings  and  how  explicit  Howard 
was  about  his  plight.  But  their  tendency 
to  downplay  his  complaints  and  insist  that 
he  “name  names”  helps  to  explain  why 
the  system’s  number  of  reported  assaults 
is  so  low. 

The  day  the  211  member  recognized 
him  on  the  yard,  Howard  went  to  case 
manager  David  Backer  to  seek  a transfer 
to  another  unit.  According  to  Backer’s 
own  paperwork,  Howard  told  him  “he 
had  a high  profile  case  and  that  the  211 
gang  attempted  to  extort  money  from  him 
in  the  past....  He  claimed  he  did  not  feel 
in  danger  or  threatened  by  anyone  at  the 
time  of  our  interview. 

“He  was  also  informed  if  he  did  have 
problems  he  would  be  asked  to  go  on  tape 
as  to  who  was  threatening  him....  He  stat- 
ed he  would  never  do  this  and  would  pay 
them  off  first.  He  then  left  my  office.” 

Howard  says  Backer  ignored  his  claims 
of  being  extorted  and  prostituted  at  Fre- 
mont; the  case  manager  told  him  he  should 
have  “kept  a low  profile.”  Howard  filed  a 
grievance,  which  led  to  another  meeting 
with  Backer  and  two  supervisors,  Joseph 
Halligan  and  John  Clarkson.  Accounts 
of  what  transpired  at  that  meeting  vary 
greatly;  in  a later  deposition,  Halligan 
conceded  several  times  that  Howard  said 
he  felt  “threatened,”  then  reversed  himself 
and  insisted  that  Howard  did  not  express 
any  concern  about  threats  at  that  time. 

In  a written  response  denying  the 
grievance,  Clarkson  acknowledged  that 
Backer  had  been  mistaken  about  requir- 
ing a taped  statement.  But  Howard  would 
have  to  identify  who  was  bothering  him 
before  any  action  could  be  taken. 

“We  do  have  to  have  names,”  Clark- 
son wrote.  “We  cannot  keep  you  away 
from  all  211  members.  We  do  not  place 
inmates  in  administrative  segregation  to 
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protect  them  from  other  inmates,  so  that 
is  not  an  option,  either.” 

But  naming  names,  Howard  insisted, 
would  only  expose  him  to  more  trouble. 
As  the  impasse  continued  and  Howard 
filed  more  appeals,  he  was  once  again  hit 
up  by  gang  members  for  canteen  items 
and  pressured  to  raise  money  for  the  211 
leader’s  legal  fund  through  tax  scams.  As 
a kind  of  test  run,  he  filed  a bogus  income 
tax  return  under  his  own  name  and  re- 
ceived a refund  check  for  a few  thousand 
dollars.  The  money  went  to  21 1 members 
and  outside  affiliates. 

In  August  2005  Howard  finally  was 
moved  to  another  unit  at  Sterling  - but 
not  for  his  own  safety.  The  official  reason 
was  that  his  security  classification  had 
changed,  based  on  his  convictions  in  other 
states.  But  Backer  also  told  him  he’d  “filed 
way  too  many  grievances,”  Howard  says. 

“He  is  a very  needy  inmate  and  is  a 
strain  on  a case  manager  after  awhile,” 
Clarkson  wrote  in  one  log  entry. 

Howard  admits  that  he  was,  in  fact, 
trying  to  overload  his  handlers  with  griev- 
ances in  order  to  get  transferred.  “If  you 
file  enough,  they  want  to  get  rid  of  you,” 
he  says. 

But  the  plan  backfired.  In  his  new 
unit,  Howard  was  shaken  down  by  a 21 1 
shot-caller  named  Simon  Shimbel,  who 
informed  him  he  would  once  again  be 
paying  rent:  $25  a week. 

Respectful  at  first,  Shimbel’s  attitude 
toward  Howard  soon  turned  ugly.  He 
showed  him  a letter  he’d  received  from 
Ghost,  essentially  giving  the  Sterling 
chapter  the  okay  to  do  what  it  liked  with 
Howard.  “Make  him  cover  debts  with  his 
ass,”  Ghost  wrote. 

According  to  Howard,  Shimbel  took 
the  directive  to  heart.  He  dragged  How- 
ard into  the  unit  bathroom’s  back  stall, 
punched  him  in  the  stomach  and  ordered 
him  to  sit  on  the  toilet  with  his  feet  up, 
so  no  one  could  see  him  from  outside.  He 
then  forced  him  to  perform  oral  sex  until 
Shimbel  ejaculated. 

Howard  told  no  one.  After  going 
several  rounds  with  administrators  over 
naming  names,  he  didn’t  expect  any  help 
from  staff.  He’d  signed  extradition  papers 
that  would  take  him  out  of  Sterling  for 
at  least  a few  weeks  to  deal  with  court 
matters  in  Tennessee,  and  he  was  hoping 
to  just  hang  on  until  the  orders  arrived. 
That  211  shot-callers  could  simultane- 
ously proclaim  their  hatred  of  “fags”  while 
engaging  in  sexual  acts  with  said  fags  no 
longer  baffled  him.  Logic  was  not  the 
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gang’s  strong  point.  Intimidation  was. 

A week  or  so  after  the  bathroom  blow 
job,  Howard  says,  Shimbel  and  another 
211  member  escorted  him  to  a cell  after 
the  10  p.m.  head  count,  supposedly  so  that 
he  could  help  a “homie”  write  a letter  and 
get  a discount  on  his  rent.  Howard  had  a 
pretty  good  idea  what  was  about  to  hap- 
pen but  didn’t  see  any  way  out. 

The  homie  turned  out  to  be  Phuong 
Dang,  a member  of  a Vietnamese  gang. 
Dang  began  by  demanding  oral  sex,  How- 
ard says.  After  a few  minutes  he  stopped, 
pulled  up  his  pants,  and  stepped  out  of  the 
cell  for  a moment,  asking  the  21 1 lookouts 
for  lotion.  He  found  some,  returned,  and 
ordered  Howard  to  bend  over  a desk  and 
spread  his  legs.  He  sodomized  him  for 
several  minutes,  then  withdrew. 

“Not  bad  pussy,”  he  said,  and  left 
the  cell. 

Told  by  Shimbel  to  get  cleaned  up, 
Howard  retreated  to  the  bathroom.  He 
sat  on  a toilet  and  wept. 

His  orders  for  Tennessee  arrived 
three  days  later.  The  respite  gave  him  two 
months  to  try  to  figure  out  what  to  do. 
But  the  gang  was  busy  in  his  absence,  too. 
When  he  returned  to  Sterling,  several  211 
members  surrounded  him  and  showed 
him  a single  piece  of  paper.  They  figured 
it  would  persuade  him  to  get  busy  raising 
the  big  cash  needed  for  the  defense  fund. 

There  were  two  notable  things  about 
the  document,  an  intake  form  from 
Howard’s  own  file.  It  had  to  have  come 
from  a staff  computer,  which  meant  the 
Crew  had  a DOC  employee  working  with 
them,  either  for  pay  or  unwittingly.  And 
it  contained  the  names  and  address  of 


Howard’s  parents,  listed  as  emergency 
contacts.  Someone  was  waiting  on  the 
outside,  one  of  the  group  explained,  to 
see  if  Howard  was  going  to  do  what  was 
expected  of  him. 

Howard  understood.  “My  family 
had  never  done  anything  to  anybody,”  he 
says.  “To  know  they  could  reach  out  and 
touch  my  parents  - that  was  a big  move 
on  their  part.” 

Over  the  next  few  weeks  Howard  col- 
lected personal  data  the  group  had  stolen 
or  extorted  from  sex  offenders  and  other 
patsies.  He  even  got  the  names  and  vitals  of 
death  row  prisoners  in  Tennessee.  He  filled 
out  fraudulent  W-2  forms  until  he  had  a vast 
array  of  them,  enough  to  raise  $275,000  in 
tax  refunds,  to  be  funneled  to  a phony  tax- 
preparation  company  that  Howard  had 
created,  and  ultimately  to  the  211  Crew. 
The  packet  was  sitting  on  his  desk,  ready 
to  be  mailed  to  an  outside  confederate,  but 
Howard  kept  stalling  for  more  time. 

On  January  3,  2006,  two  officers 
conducted  a surprise  search  of  Howard’s 
cell.  They  found  the  bundle  of  tax  return 
forms,  listing  35  prisoners  - some  of 
them  not  even  in  Colorado.  Howard  says 
he  didn’t  tip  off  the  staff  himself,  but  he 
wishes  the  raid  had  been  more  discreet. 

“They  sent  the  gang  coordinators,”  he 
says.  “The  minute  the  211  guys  saw  that, 
they  pushed  me  in  a corner  and  asked,  ‘Who 
the  fuck  have  you  been  talking  to?”’ 

Howard,  who  has  a history  of  heart 
trouble,  suffered  a panic  attack  that  night 
- the  first  in  a series  of  convulsive,  para- 
lyzing episodes  that  made  him  feel  like  “a 
mouse  in  a corner.”  Exhibiting  high  blood 
pressure  and  tachycardia,  he  was  taken  to 


the  hospital  for  observation  and  remained 
there  for  several  days. 

During  that  time,  Howard  decided  to 
name  names  and  try  to  get  out  of  Sterling. 
He  met  with  IRS  agents,  staff  brass  and 
an  investigator  from  the  DOC  Inspector 
General’s  office.  He  told  them  the  tax 
scam  was  supposed  to  raise  money  to  hire 
Harvey  Steinberg,  the  prominent  Denver 
criminal  attorney,  to  defend  Benjamin  Da- 
vis. He  told  them  about  the  extortion.  And 
eventually  he  told  them  about  the  sexual 
assaults,  naming  Shimbel  and  Dang  and 
Hernandez  and  Griego. 

The  last  bit  of  information  spilled  out 
first  in  a conversation  with  a female  IRS 
agent,  who  asked  him  what  was  “really” 
going  on.  “I  started  crying,”  he  recalls. 
“I  told  her,  ‘I’ve  been  raped.  I’ve  been 
beaten.  You  people  have  no  clue  what’s 
going  on  here.’” 

Larry  Graham,  the  investigator 
from  the  Inspector  General’s  office,  was 
highly  skeptical  of  Howard’s  claims.  He 
thought  it  was  suspicious  that  Howard 
made  detailed  sexual  assault  allegations 
only  after  the  incriminating  tax-fraud 
materials  were  found  in  his  cell.  Graham 
first  learned  of  the  claims  from  a draft 
of  the  lawsuit  Howard  soon  filed,  acting 
as  his  own  attorney,  in  a desperate  effort 
to  get  a judge  to  order  his  removal  from 
Sterling.  There  was  no  DNA  evidence, 
no  contemporaneous  outcry,  nothing  but 
“ice-cold”  accusations  that  the  accused 
prisoners  could  easily  deny,  if  anyone 
bothered  to  ask  them. 

In  Graham’s  view,  Howard  was  a 
smart  con  artist  trying  to  game  the  system. 
Or,  as  he  put  it  in  one  e-mail  to  another 
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Prison  Sexual  Abuse  (cont.) 


DOC  official,  “Mr.  Howard  is  an  admit- 
ted homosexual  whose  other  talent  is  tax 
fraud  ...  he  made  an  unprovable  report 
of  past  sexual  assaults  by  21  l’s  here  [at 
Sterling]  and  at  Fremont.  I’m  still  working 
on  that,  but  doubt  if  it  will  go  far.” 

In  another  e-mail,  Graham  all  but 
dismissed  Howard’s  story  as  a ploy  for 
leniency:  “Mr.  Howard  seems  to  think  he 
can  just  say  the  mean  old  211  guys  made 
him  do  it  and  walk  away.” 

Yet  Howard  did  have  proof  of  gang 
involvement  in  the  tax  scheme  and  other 
businesses.  He  helped  investigators  locate 
a computer  disk  that  contained  evidence 
of  falsified  property  sheets,  payments  to 
the  gang  by  other  prisoners  and  other  in- 
criminating data.  He  turned  over  an  intake 
sheet  on  another  prisoner  that  could  only 
have  come  from  a staff  computer.  But 
his  allegations  of  staff  involvement  were 
deemed  “bogus”  just  the  same. 

“Even  after  naming  all  the  names, 
they  just  sent  me  back  to  my  cell,”  Howard 
says  now.  “I  told  a captain  these  people 
were  going  to  kill  me  if  I didn’t  come  up 
with  $300,000  by  March.  Her  response 
was,  ‘Let’s  see  what  happens  in  March.’” 

Reluctantly,  it  seems,  administrators 
made  note  of  Howard’s  “custody  issues,” 
listing  a couple  dozen  prisoners  he  should 
not  be  housed  with,  and  shipped  him  off 
to  the  Arkansas  Valley  Correctional  Fa- 
cility. He  stayed  there  for  several  months, 
filing  a blizzard  of  grievances  and  com- 
plaining about  sightings  of  gang  members 
who  might  retaliate  against  him.  One 
grievance  challenged  DOC’s  unwritten 
rule  of  making  cell  assignments  by  race; 
Howard  figured  he  would  be  better  off 
with  a Hispanic  or  African-American 
cellie  than  a white  one  who  might  be  in 
touch  with  the  211  Crew. 

But  word  of  his  snitching  at  Sterling 
eventually  drifted  into  Arkansas  Valley, 
and  Howard  was  transferred  again.  This 
time  he  was  sent  to  one  of  the  most  violent 
prisons  in  the  state. 

“I  was  sent  to  Limon,  God  knows  why,” 
he  says.  “It  was  already  all  over  the  com- 
pound that  211  was  going  to  kill  me.” 

In  a corridor  at  Limon,  Howard 
locked  eyes  with  Allen  Hernandez,  alias 
LBow  - one  of  the  names  on  the  list  of 
prisoners  from  Fremont  and  Sterling  who 
weren’t  supposed  to  be  in  contact  with 
him.  Howard  fell  to  the  floor  and  vomited. 
He  lasted  two  weeks  at  Limon  before  he 
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was  shipped  out  again. 

He  was  at  Buena  Vista  only  a few 
days  when  a 211  member  from  Sterling 
who’d  been  directly  involved  in  the  threats 
against  Howard  was  moved  into  the 
same  unit.  That  night  he  was  subjected 
to  a torrent  of  screams  and  taunts  from 
neighboring  cells.  “They  were  calling  me 
a snitch  and  a whore  and  a fag,”  he  says. 
“They  were  making  arrangements  to  sell 
me  to  the  black  dudes  on  the  tier.  The  of- 
ficer station  is  right  there.  They  could  hear 
it,  but  they  didn’t  react  at  all.” 

The  experience  triggered  another 
panic  attack,  a trip  to  the  emergency  room 
- and  another  grievance.  “A  mistake  was 
made  in  moving  the  offender  you  mention 
to  BCVF  after  you  were  already  here,”  a 
supervisor  responded.  “This  I can  verify 
was  a very  unusual  situation  and  should 
not  have  happened.” 

But  unusual  situations  continued 
to  dog  Howard,  right  up  to  his  last  day 
as  a guest  of  the  State  of  Colorado.  On 
September  18,  2007,  while  waiting  to  be 
picked  up  by  federal  marshals  and  start 
serving  his  federal  sentence  for  tax  fraud, 
Howard  was  escorted  past  several  vacant 
cells  at  the  Denver  Reception  and  Diag- 
nostic Center  to  a holding  cell  containing 
one  other  prisoner:  Simon  Shimbel. 

“I  can’t  go  in  there,"  Howard  said, 
stopping  dead  at  the  door.  “He’s  a cus- 
tody issue.” 

The  female  sergeant  escorting  How- 
ard ignored  him  and  beckoned  to  the 
control  center  to  open  the  door.  Howard 
begged  her  to  check  the  computer,  which 
would  show  that  he  could  not  be  housed 
with  Shimbel. 

The  sergeant  refused  and  told  him 
to  get  in  the  cell.  “You  ain’t  on  parole 
yet,  you  know,”  she  said.  Disobeying  her 
order  could  delay  his  release  from  DOC 
indefinitely. 

He  went  in.  The  door  slammed  be- 
hind him.  Shimbel  immediately  got  in  his 
face.  “I  got  ad-segged  for  that,”  he  said, 
referring  to  the  stretch  in  solitary  that 
Howard’s  statements  to  investigators  had 
cost  him. 

Howard  curled  up  on  top  of  the  toi- 
let, keeping  his  eyes  down,  while  Shimbel 
berated  him  for  being  a snitch.  Shimbel 
knocked  him  on  the  floor. 

“The  only  reason  I don’t  choke  you 
the  fuck  out  is  I’m  leaving,”  he  seethed. 

Shimbel  checked  the  window  to 
make  sure  no  one  was  watching.  Then  he 
unzipped  his  pants.  “Do  what  you  do,” 
he  said. 
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Howard  says  Shimbel  struck  him 
on  the  back  of  the  head  until  he  started 
performing  oral  sex.  After  a couple  of 
minutes  he  knocked  Howard  to  the  floor 
again  and  ejaculated  into  the  toilet.  “Can’t 
give  you  any  of  this,”  he  muttered.  “You’ll 
go  to  the  pigs.” 

Howard  jumped  up  and  hit  the  cell’s 
emergency  button.  When  a voice  came 
on  the  intercom  asking  him  what  the 
trouble  was,  he  shouted  that  he  needed 
his  dress-out  clothes.  The  door  opened. 
The  marshals  were  already  coming  down 
the  corridor. 

Howard  and  Shimbel  were  trans- 
ported to  the  marshals’  office  in  the  same 
car.  He  didn’t  get  a chance  to  report  the 
alleged  assault  until  Shimbel  was  gone  - 
bound  for  Australia,  to  serve  time  for  a 
prison  escape  there.  Shifted  temporarily  to 
the  Jefferson  County  jail,  Howard  spoke 
to  several  officers  and  medical  personnel 
before  someone  took  a report. 

A jail  sergeant  called  corrections  of- 
ficers at  DOC  to  check  Howard’s  account 
of  being  sexually  assaulted  while  in  their 
custody. 

“The  guy’s  a drama  queen,”  he  was 
told.  “Don’t  worry  about  it.” 

• • • 

Howard’s  lawsuit  was  thrown  out  by 
U.S.  District  Judge  Edward  Nottingham, 
then  reinstated  by  the  Tenth  Circuit 
Court  of  Appeals,  which  concluded  that 
there  was  evidence  that  prison  officials  at 
Sterling  knew  Howard  “faced  an  ongoing 
risk  from  a prison  gang  with  a substantial 
presence”  and  failed  to  take  reasonable 
steps  to  protect  him. 

After  that  ruling  came  down,  Howard 
managed  to  get  the  civil  rights  law  firm  of 
Killmer,  Lane  & Newman,  whose  client 
list  ranges  from  Ward  Churchill  and  Rich- 
ard Heene  to  several  death  row  prisoners, 
to  represent  him.  The  case  soon  became 
a costly,  heels-dug-in  wrangle  over  who 
had  bigger  credibility  problems:  convicted 
fraud  Scott  Howard  or  see-no-evil,  cover- 
your-ass  corrections  officials. 

It  was  the  state’s  position  that  How- 
ard had  never  told  case  managers  at 
Fremont  and  Sterling  about  ongoing  gang 
threats,  extortion  or  sexual  assaults  - not 
until  after  he  was  caught  red-handed  with 
the  tax  data  in  2006.  His  transfer  from 
Fremont  to  Sterling  had  not  been  for  secu- 
rity reasons,  but  because  he  was  accepted 
into  a “life  learning  program”  at  Sterling. 
His  complaints  about  his  placement  at 
Sterling  were  not  because  of  21 1 threats. 
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but  because  he  wanted  to  get  back  to  his 
“paramour”  in  another  unit. 

The  official  version  took  some  bizarre 
turns.  One  officer  maintained  that  211 
members  at  Sterling  had  such  an  aver- 
sion to  homosexuality  that  one  of  their 
members  was  stabbed  over  a forbidden 
tryst;  thus  it  was  unlikely  that  gang  mem- 
bers would  sexually  assault  Howard  or 
pimp  him  out  to  other  gangs.  Case  man- 
ager Backer  maintained  that  complaining 
about  custody  issues  - for  example,  saying 
that  gang  members  are  trying  to  kill  you 
- is  somehow  different  from  snitching. 
Backer  had  “never  seen  an  inmate  get 
retaliated  against”  for  seeking  protection, 
so  why  didn’t  Howard  speak  up? 

Case  manager  Halligan  insisted  that 
extortion  was  no  big  deal,  either.  “In 
my  experience,  threats  of  extortion  and 
extortion  itself  rarely  leads  to  violence  in 
DOC,”  he  stated  in  one  affidavit.  “Nearly 
all  such  activity  is  resolved  by  the  inmates 
themselves.” 

After  months  of  discovery  and  depo- 
sitions, Howard’s  lawyers  found  numerous 
holes  in  the  official  story,  but  nothing 
that  proved  Howard’s  version.  “That  was 
a weakness  in  our  case,”  attorney  David 
Lane  says.  “We  had  no  corroboration  of 


any  kind  that  he’d  ever  made  a report.  But 
then  lo  and  behold,  there  was  a memo 
from  his  case  manager  that  the  attorney 
general’s  office  never  gave  to  us.  And  it 
was  the  smoking-gun  document  of  the 
entire  case.” 

Howard  had  hied  a second  lawsuit 
after  his  encounter  with  Shimbel  on  his 
last  day  in  the  DOC.  A private  law  firm 
defended  that  case,  and  it  produced  many 
of  the  same  documents  the  Colorado 
Attorney  General’s  Office  had  handed 
over  in  the  original  case  - with  one  glar- 
ing exception.  A transfer  form  signed  by 
Fremont  case  manager  Dave  Mason  had 
surfaced  in  the  second  wave.  The  form 
states  that  one  of  the  reasons  Howard  was 
being  moved  from  Fremont  to  Sterling 
was  because  “other  offenders”  were  pres- 
suring him  for  money.  Handwritten  and 
circled  on  the  form  is  a number:  211. 

Weeks  before  that  document  was 
found,  Mason  had  hied  an  affidavit  in  the 
case  denying  that  Howard  had  ever  told 
him  about  any  threats  or  extortion.  Other 
officers  hied  similar  affidavits,  insisting 
that  nothing  in  Howard’s  file  or  their 
discussions  with  him  pointed  to  a gang 
problem.  Yet  the  form  backed  up  How- 
ard’s account  of  his  meeting  with  Mason 


and  the  reasons  for  his  subsequent  move 
to  Sterling. 

Howard  remembers  seeing  the  form 
for  the  first  time  last  spring  and  realizing 
he  was  on  the  brink  of  vindication.  “That 
was  the  healing  point  for  me,”  he  says 
now,  “to  hnd  this  document  that  shows  I 
wasn’t  lying.” 

Lane  was  more  furious  than  elated. 
In  thirty  years  of  practicing  law,  he  insists, 
he’s  never  seen  a more  serious  violation 
of  discovery  rules.  “In  the  entire  world  of 
documents,  there  was  only  one  that  we  did 
not  get  - and  it  was  the  one  that  blew  their 
case  out  of  the  water,”  he  says.  “I  believe 
the  attorney  general’s  office  intentionally 
hid  this  document.  But  no  one’s  been  held 
accountable  for  this.” 

In  a court  filing,  the  AG’s  office 
maintained  that  the  omission  was  “inad- 
vertent,” the  result  of  a copying  glitch  by 
a paralegal,  who  omitted  several  other  less 
relevant  pages  when  copying  Howard’s 
DOC  hie.  “If  Mr.  Lane  believes  there  was 
an  ethical  violation,  he  has  an  obligation 
to  hie  a grievance,”  says  AG  spokesman 
Mike  Saccone.  “If  he’s  still  carping  about 
this  and  hasn’t  done  that,  I think  that 
speaks  volumes.” 

Lane  did  push  for  an  evidentiary 
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Texas  Tech  Prisoner  Health  Care  Costs 
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hearing  in  the  matter,  but  within  a few 
weeks  the  parties  quietly  settled  the  case 
for  $165,000.  “I  was  disappointed  in  the 
amount,”  Lane  says,  “but  Scott  wanted  to 
move  on  with  his  life.” 

Moving  on  has  been  difficult  for 
Howard.  While  the  lawsuit  was  under  way, 
he  was  inundated  with  materials  remind- 
ing him  of  the  details  of  his  assaults.  He 
still  suffers  from  post-traumatic  stress. 
He  has  bad  reactions  to  encounters  with 
white  guys  with  shaved  heads,  and  for  a 
time  avoided  contact  with  white  people 
whenever  he  could. 

“Some  days  are  good,  some  days  are 
bad,”  he  says.  “Part  of  my  healing  process 
was  to  forgive  people.  Am  I mad  at  staff? 
Do  I think  they  could  have  prevented  it? 
Absolutely.  There  were  times  when  I was 
so  upset,  I didn’t  know  if  I could  go  on 
with  it.  But  I either  had  to  let  them  get 
away  with  it  or  continue  the  fight.” 

DOC  officials  didn’t  respond  to 
requests  for  comment  on  the  Howard 
settlement  or  any  policy  changes  it  may 
have  inspired.  In  2007,  21 1 Crew  founder 
Benjamin  Davis,  despite  his  insistence  that 
he’d  distanced  himself  from  the  gang,  was 
convicted  by  a Denver  jury  on  charges  of 
racketeering,  assault  and  conspiracy  and 
had  an  additional  96  years  tacked  onto 
his  sentence.  But  the  211  Crew  and  other 
gangs  continue  to  be  active  in  Colorado 
prisons  - even  if  many  of  their  activities 
are,  as  the  man  says,  “resolved  by  the 
inmates  themselves.” 

Howard  now  works  as  a production 
manager  for  a company  in  the  Midwest. 
He’s  been  invited  to  speak  at  an  upcoming 
gathering  of  the  American  Correctional 
Association  as  well  as  a national  conven- 
tion of  sexual  assault  response  teams. 
After  years  of  being  afraid  to  speak  out, 
his  name  and  photo  and  battles  are  show- 
ing up  in  Just  Detention  International 
fundraising  appeals  and  on  the  New  York 
Review  of  Books  blog. 

“This  has  turned  into  my  fight,”  he 
says.  “I  know  a person  at  Fremont  who’s 
going  through  the  same  thing  right  now 
and  is  being  ignored.  I really  didn’t  seek 
this,  but  I can  be  a voice  for  those  who 
aren’t  being  heard.” 

This  article  was  originally  published 
by  Westword  (www.westword.com)  on 
February  3,  2011  and  is  reprinted  with 
permission. 
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Medical  care  for  more  than  150,000 
prisoners  in  the  Texas  Department 
of  Criminal  Justice  (TDCJ)  is  contracted 
out  to  two  state  university  medical  sys- 
tems - the  University  of  Texas  Medical 
Branch  at  Galveston  (UTMB)  and  Texas 
Tech  University  Health  Sciences  Center 
(TTUHSC). 

In  fiscal  year  (FY)  2009,  the  TDCJ 
gave  the  Correctional  Managed  Health 
Care  Committee  (CMHCC)  $466.4  mil- 
lion to  pay  for  all  TDCJ  prisoner  medical 
care.  CMHCC,  which  kept  $700,000  for 
its  own  use,  is  supposed  to  act  as  an  in- 
dependent contractor  of  prisoner  health 
care  services. 

In  FY  2009,  UTMB  accounted 
for  about  four-fifths  of  medical  care 
provided  to  TDCJ  prisoners,  receiving 
$366.1  million  from  CMHCC.  TTUHSC 
received  $99.6  million.  Because  UTMB 
had  a budget  deficit  of  $12.8  million  in 
FY  2009  - requiring  a supplemental  ap- 
propriation - plus  an  estimated  deficit  of 
$82.3  million  for  FYs  2010  and  2011,  the 
Texas  State  Auditor’s  Office  examined 
the  expenditures  of  both  UTMB  and 
TTUHSC,  and  issued  separate  reports  in 
February  2011. 

The  reports  were  critical  of  both 
agencies’  practices.  While  the  audits  were 
in  progress,  UTMB  revised  its  combined 
projected  deficit  for  FYs  2009  through 
2011  to  $83.5  million  - a reduction  of 
more  than  $11  million  from  the  original 
estimate.  TTUHSC  reported  a budget 
deficit  of  $1.6  million  in  FY  2009  with 
an  estimated  $6  million  deficit  for  FYs 
2010  and  2011. 

UTMB  set  up  a separate  de- 
partment, the  UTMB-Correctional 
Managed  Care  Division  (UTMB-CMC), 
to  provide  health  care  to  prisoners. 
UTMB-CMC  determines  the  amount 
of  money  that  the  TDCJ  reimburses  for 
various  medical  services.  In  so  doing, 
UTMB-CMC  negotiates  with  UTMB 
with  very  little  input  from  CMHCC, 
the  entity  that  was  created  to  negotiate 
prisoner  health  care  reimbursements. 
Essentially,  UTMB  is  negotiating  with 
itself.  Thus  it  is  little  surprise  that  re- 
imbursement rates  are  higher  than  one 
might  expect. 

According  to  the  UTMB  audit  report, 
the  reimbursement  rate  for  physician  ser- 
vices exceeds  that  of  Medicare,  Medicaid 
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and  a major  private  insurance  carrier. 
The  inpatient  services  reimbursement  rate 
exceeds  the  Medicare  and  major  private 
insurance  carrier  rates.  The  outpatient 
services  reimbursement  rate  exceeds  the 
rates  for  Medicare  and  Medicaid,  while 
for  “other  outpatient  services”  it  exceeds 
the  rate  for  Medicare. 

UTMB  received  separate  Medicare 
funding  for  being  a teaching  hospital  and 
a hospital  that  serves  a large  poor  popu- 
lation; if  those  amounts  are  calculated 
into  the  Medicare  reimbursement  rates, 
they  may  exceed  the  prisoner  health  care 
reimbursement  rates.  However,  the  reim- 
bursement amount  for  physician  services 
was  “on  average  135%  of  the  Medicare 
reimbursement  rate.” 

“We  did  not  know  until  the  audit 
that  UTMB  was  being  reimbursed  at  the 
rate  that  it  is  ...  that  we  are  paying  more 
to  treat  felons  than  we  are  to  treat  law- 
abiding  citizens,”  observed  state  Sen.  Steve 
Ogden,  who  chairs  the  Senate  Finance 
Committee.  “As  I said  earlier  ...  we’re  go- 
ing to  uncover  every  rock,  and  this  is  one 
of  them,”  referring  to  efforts  to  close  the 
state  budget  gap. 

In  a 2010  letter,  the  University  of 
Texas,  which  oversees  UTMB,  gave  notice 
that  it  was  losing  too  much  money  on  the 
prisoner  health  care  contract  and  wanted 
to  cancel  the  contract  in  protest  over  pro- 
posed budget  cuts. 

“The  reduction  of  $226  million  found 
in  both  the  Senate  and  House  draft  bud- 
gets will  seriously  damage  the  ability  of 
UTMB  and  the  TDCJ  to  provide  the  level 
of  humane  and  effective  health  care  that 
those  in  state  penitentiaries  deserve  and 
that  the  state  is  constitutionally  required 
to  provide,”  university  officials  stated. 
Both  budgets  proposed  to  set  standards 
for  reimbursement  rates. 

UTMB  fired  363  prison  health  care 
employees  in  2010  in  an  effort  to  reduce 
costs  in  the  face  of  the  agency’s  projected 
budget  deficit.  However,  although  that 
move  was  intended  to  save  $3.1  million, 
UTMB  spent  $4.7  million  for  temporary 
workers. 

The  State  Audit  report  also  criticized 
UTMB  for  approving  salary  increases 
totaling  $14.1  million  during  FYs  2008 
through  2010  while  simultaneously 
complaining  to  the  legislature  about  the 
agency’s  budget  deficit.  When  asked  by  a 
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newspaper  reporter  about  millions  in  sal- 
ary increases  approved  in  November  2010, 
UTMB  said  there  was  “a  positive  adjust- 
ment margin  of  $37.5  million,”  causing 
the  newspaper  to  report  that  UTMB  was 
“back  in  the  black”  while  the  agency  was 
reporting  a deficit. 

UTMB  was  further  criticized  for 
charging  too  much  of  its  indirect  adminis- 
trative costs  to  the  UTMB-CMC  contract. 
The  audit  found  that  UTMB  essentially 
doubled  and  triple-charged  various  costs. 
For  example,  because  UTMB-CMC  has 
its  own  human  resources  department 
which  is  directly  funded  in  the  contract,  it 
does  not  use  the  UTMB  human  resources 
department. 

However,  because  UTMB-CMC  is 
a department  of  UTMB,  it  is  charged 
a portion  of  UTMB’s  overall  indirect 
administrative  costs,  including  the  costs 
for  the  UTMB  human  resources  depart- 
ment it  doesn’t  use.  The  reimbursement 
amounts  also  include  charges  for  in- 
direct administrative  expenses.  Thus, 
UTMB-CMC  is  triple-charged  for  human 
resources  costs.  The  indirect  costs  charged 
to  UTMB-CMC  totaled  $16.2  million  in 
FYs  2009  and  2010,  and  contained  costs 
not  directly  related  to  providing  health 
care  to  prisoners,  according  to  the  audit 
report. 

The  auditors  discovered  more  than 
$6.6  million  in  UTMB  expenses  from 
FY  2009  through  April  2010,  mostly  for 
employee  fringe  benefits,  that  were  specifi- 
cally prohibited  by  the  contract.  They  also 
identified  $220,113  in  overcharges.  How- 
ever, due  to  ambiguities  in  the  contract 
they  were  unable  to  determine  whether  an 


additional  $17.9  million  in  expenditures 
were  reasonable  and  necessary  for  provid- 
ing prisoner  health  care. 

The  auditors  faulted  TTUHSC’s 
methods  for  charging  indirect  admin- 
istrative costs  to  the  CMHCC  contract. 
TTUHSC  charged  a flat  rate  of  6%  of 
total  revenues  for  indirect  costs.  Thus, 
the  agency  charged  the  contract  $11.8 
million  in  indirect  costs  in  FYs  2009 
and  2010.  The  auditors’  main  problem 
was  that  TTUHSC  could  not  produce 
documentary  proof  that  the  indirect 
costs  associated  with  providing  pris- 
oner medical  care  were  actually  that 
high. 

Additionally,  TTUHSC  awarded 
$1.1  million  in  salary  increases  in  the 
form  of  merit  pay,  equity  adjustments 
and  pay  plan  adjustments  to  its  correc- 
tional health  care  staff  in  FY  2010  while 
projecting  a deficit  of  $2  million.  Over 
10%  of  the  salary  increases  were  given 
to  correctional  health  care  administrative 
support  staff.  The  auditors  discovered 
$52,465  paid  for  TTUHSC  employee 
benefits  in  FY  2010  that  were  not  autho- 
rized in  the  contract. 

Overall,  in  comparison  with  the  au- 
dit of  UTMB’s  prison  medical  services, 
the  auditors  found  little  to  criticize  with 
TTUHSC.  Among  Texas  prisoners, 
TTUHSC  is  known  for  providing  better- 
quality  health  care.  The  audit  report  did 
recommend  that  TTUHSC  seek  pre- 
approval of  the  legislative  budget  board, 
CMHCC  and  other  government  entities 
before  approving  salary  increases  or 
charging  indirect  costs. 

The  auditors  made  other  recom- 


mendations to  correct  the  problems 
identified  in  the  audits.  However,  UTMB 
strongly  and  categorically  rejected  the  rec- 
ommendations. TTUHSC  also  objected, 
defending  its  practices.  The  auditors 
included  suggestions  for  CMHCC  to 
improve  transparency  and  independence 
in  the  decision-making  process.  CMHCC 
officials  agreed  with  those  recommenda- 
tions but  noted  that  the  draft  legislative 
budgets  would  sunset  the  agency. 

The  auditors  found  that  UTMB  and 
TTUHSC  had  implemented  with  a large 
degree  of  success  recommendations  made 
in  a previous  audit  in  2007.  Regardless, 
the  TDCJ’s  medical  care  system  has  for 
decades  faced  systemic  problems  in  terms 
of  quality  of  prisoner  health  care.  [See, 
e.g.:  PLN,  May  2008,  p.34;  Jan.  2006 
P-22]. 

The  Texas  legislature  decreased  fund- 
ing for  TDCJ  prisoner  medical  care  by  $75 
million  for  FY  2011,  which  will  likely  lead 
to  cuts  in  health  care  services.  UTMB  is  re- 
negotiating its  CMHCC  contract,  which 
expired  in  October  2011  but  was  extended, 
and  plans  to  phase  out  the  contract  if  it 
cannot  reach  an  agreement  with  the  TDCJ 
by  December  30,  2011.  FI 

Sources:  “An  Audit  Report  on  Correctional 
Managed  Health  Care  at  The  University  of 
Texas  Medical  Branch  at  Galveston,  ” SAO 
Report  No.  11-017  (February  2011);  “An 
Audit  Report  on  Correctional  Managed 
Health  Care  at  The  Texas  Tech  University 
Health  Sciences  Center,”  SAO  Report  No. 
11-019  (February  2011);  Dallas  Morn- 
ing News;  Austin  American-Statesman; 
Houston  Chronicle 
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Welcome  to  the  last  issue  of  PLN 
for  2011.  Since  we  began  publish- 
ing PLN,  the  issue  of  prisoner  rape  and 
sexual  assault  has  been  an  important  pri- 
ority. There  has  been  some  improvement, 
at  least  as  far  as  raising  public  awareness 
around  this  issue,  over  the  past  two  de- 
cades. But  the  reality  is  that  the  sexual 
assault  of  prisoners  remains  the  only 
forum  in  which  the  mainstream  media 
and  politicians  can  joke  about  someone 
being  raped.  In  many  ways,  culturally, 
politically  and  legally,  the  sexual  assault 
of  prisoners  in  particular  and  men  in 
general  is  where  the  rape  of  women  was 
40  or  50  years  ago. 

As  this  month’s  cover  story  by  Alan 
Prendergast  illustrates,  all  too  often  when 
prisoners  have  been  raped,  the  police  state 
is  silent  and  the  victim  is  deemed  to  be  a 
liar,  exaggerating  or  “asking  for  it.”  The 
bigger  political  issue  is  the  reality  that 
prison  rape  and  sexual  abuse  is  an  es- 
sential tool  of  modern  American  prison 
management.  As  prevalent  as  it  is,  it  could 
not  be  so  widespread  were  it  not  at  least 
tacitly  condoned  if  not  encouraged  by 
prison  and  jail  officials. 

President  Bush  signed  the  ambitious- 
ly-named Prison  Rape  Elimination  Act 
into  law  in  2003,  yet  PREA  is  merely  a 
data  collection  law  that  creates  no  rights, 
contains  no  enforceable  standards  and 
relies  on  self-reported  statistics  from  the 
very  agencies  charged  with  protecting  pris- 
oners from  rape.  As  the  cover  story  notes, 
the  Department  of  Justice  has  missed 
several  deadlines,  under  pressure  from  the 
prison  industry,  that  would  create  minimal 
standards  designed  to  at  least  make  prison 
rape  a little  less  likely.  But  even  that  is  ap- 
parently an  unattainable  goal  in  the  era  of 
hoping  for  change. 

I would  like  to  thank  everyone  who 
has  donated  to  our  2011  fundraiser.  If 
you  have  not  yet  done  so,  it  is  not  too  late! 
We  rely  on  donations  from  our  readers  to 
publish  the  magazine  and  undertake  the 
advocacy  we  do  on  behalf  of  prisoners 
around  the  country.  Even  if  you  cannot 
afford  a donation,  if  you  know  others  who 
can,  please  encourage  them  to  donate. 

We  have  a number  of  interesting 
stories  being  prepared  for  2012,  and  in 
conjunction  with  Thousand  Kites  and 
Mag  Net  we  are  preparing  to  undertake 
a national  campaign  designed  to  end  the 


From  the  Editor 

by  Paul  Wright 

outrageous  rates  that  prisoners’  families 
must  pay  for  phone  calls  from  prisons 
and  jails.  PLNs  April  2011  cover  story 
about  prison  phone  rates  has  sparked  a 
huge  amount  of  interest  and  enthusiasm 
among  advocates  and  activists  interested 
in  ending  the  abusive  practices  of  the 


prison  phone  industry.  PLN  readers  will  be 
informed  of  what  happens  in  the  campaign, 
and  asked  to  help  on  this  issue. 

Everyone  at  PLN  and  the  Human 
Rights  Defense  Center  would  like  to  wish 
all  of  our  readers  a happy  new  year  of 
greater  struggle.  P 


DO  J Finds  No  Wrongdoing  After  Prisoner 
Dies  Due  to  Grossly  Inadequate  Medical  Care 

by  Brandon  Sample 


Prison  officials  at  the  Federal  Correc- 
tional Institution  in  Pekin,  Illinois, 
a medium-security  facility,  were  the 
subject  of  an  FBI  investigation  related  to 
a prisoner  who  died  in  agony  after  being 
denied  medical  care. 

Adam  Montoya,  36,  was  not  at  FCI 
Pekin  long  - a mere  18  days  - before  his 
spleen  ruptured,  killing  him  on  Novem- 
ber 13, 2009.  He  was  serving  a 27-month 
sentence  for  counterfeiting  and  proba- 
tion violations. 

During  his  short  stay  Montoya 
repeatedly  begged  for  help,  according 
to  reports  from  other  prisoners.  He  was 
seen  once  by  medical  staff  but  only  for 
10  minutes.  They  told  him  he  had  the  flu; 
one  staff  member  allegedly  told  him  to 
“man  up”  and  stop  complaining. 

Montoya  was  suffering  from  HIV, 
cancer  and  hepatitis.  According  to  the 
coroner’s  report,  however,  the  only  medi- 
cation in  Montoya’s  system  was  a trace 
of  Tylenol.  There  was  no  evidence  that 
he  had  received  stronger  pain  medication 
or  his  HIV  meds. 

“He  shouldn’t  have  died  in  agony 
like  that,”  said  Dennis  Conover,  the 
coroner.  “He  had  been  out  there  long 
enough  that  he  should  have  at  least  died 
in  the  hospital.” 

Montoya’s  symptoms  of  hepatitis 
and  cancer  were  obvious  - yellow  eyes, 
swelling  in  the  abdominal  region  and 
rapid  weight  loss.  He  advised  prison  staff 
that  he  had  “severe  abdominal  pain,”  and 
repeatedly  pressed  the  panic  button  in  his 
cell  to  request  medical  help. 

Montoya  had  complained  of  difficul- 
ty breathing  and  numbness  in  his  fingers  at 
10:00  p.m.  the  day  before  he  died.  Guards 
told  him  he  would  not  be  seen  by  medical 
staff  until  the  next  day.  He  was  found  in 


his  cell,  dead,  in  the  morning.  An  autopsy 
determined  that  Montoya  had  a large  tu- 
mor that  had  taken  over  his  spleen,  which 
was  almost  ten  times  its  normal  weight.  He 
bled  to  death  after  his  spleen  ruptured.  [See: 
PLN,  Feb.  2011,  p.36]. 

The  FBI  investigated  and  sent  its 
report  of  the  incident  to  the  U.S.  Depart- 
ment of  Justice,  though  no  action  was 
taken  against  prison  officials  who  denied 
Montoya  medical  care.  His  family  filed  a 
wrongful  death  and  personal  injury  claim 
with  the  Justice  Department  under  the 
Federal  Tort  Claims  Act,  which  was  denied 
on  May  19,  2011. 

“We  can’t  prove  that  he  died  because 
of  negligence;  we  can  prove  he  suffered. 
But  what’s  that  worth?”  asked  the  family’s 
attorney,  Ron  Hanna.  “The  real  question  is, 
is  it  economically  feasible  to  file  a lawsuit  in 
federal  court  when  the  recoverable  damages 
are  this  guy’s  suffering?” 

Apparently  Montoya’s  family  felt  that 
his  unnecessary  suffering  and  death  were 
in  fact  worth  something  - if  nothing  else, 
to  hold  the  federal  prison  system  account- 
able. Montoya’s  father,  Juan  Montoya, 
filed  suit  against  the  Bureau  of  Prisons 
and  various  prison  officials  on  November 
10, 2011,  arguing  that  the  defendants  were 
deliberately  indifferent  to  Montoya’s  seri- 
ous medical  needs.  See:  Montova  v.  Bureau 
of  Prisons,  U.S.D.C.  (C.D.  111.'),  Case  No. 
1:11  -cv-0 1 4 14- JBM- JAG. 

Juan  Montoya  criticized  prison  of- 
ficials who  ignored  his  son’s  pleas  for  help 
while  he  was  dying.  “They  abuse  their 
power  and  authority;  they  take  it  out  on 
the  inmates,”  he  said.  PJ 

Sources:  www.legalinfo.com,  www.green- 
fieldreporter.com,  Huffington  Post,  www. 
pekintimes.  com 
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PLN  FUNDRAISER  2011 


Please  Support  Prison  Legal  News 
and  the 

Human  Rights  Defense  Center! 


Prison  Legal  News,  a project  of  the  non-profit  Human  Rights  Defense  Center,  cannot  fund  its  operations  through 
subscriptions  and  book  sales  alone.  We  rely  on  donations  from  our  readers  and  supporters  like  you! 


PLN  conducts  one  fundraiser  a year,  and  this  is  it;  we  don’t  bombard  our  readers  with  donation  requests, 
only  ask  that  if  you  are  able  to  contribute  something  to  our  important  work,  please  do  so. 

Every  dollar  counts  and  is  greatly  appreciated  and  will  be  put  to  good  use. 

Where  does  your  donation  go?  Here’s  some  of  what  we’ve  done  in  the  past  year: 

• Celebrated  our  20th  Anniversary  of  publishing  Prison  Legal  News,  which  is  the  longest-running 
publication  devoted  to  prison,  jail  and  criminal  justice-related  news  in  the  U.S. 

• Published  our  second  in-house  book,  “The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,” 
by  Brandon  Sample. 

• Filed  a wrongful  death  suit  on  behalf  of  the  family  of  a prisoner  who  died  due  to  medical  neglect  at 
a jail  in  Nashville,  Tennessee. 

• Filed  censorship  lawsuits  against  jails  in  New  Orleans,  Kansas,  Michigan,  Arizona,  California  and 
South  Carolina.  We  settled  censorship  cases  involving  jails  in  Georgia,  Louisiana  and  Texas,  as 
well  as  censorship  suits  against  the  Virginia  DOC  and  a CCA  prison  in  Arizona. 

With  your  help  we  can  do  more!  You  can  mail  a check  or  money  order  to: 

Prison  Legal  News,  P.O.  Box  2420,  W.  Brattleboro,  VT  05303 

Or  call  PLN’s  office  at  802-257-1342  and  use  your  credit  card  to  donate. 

Or  visit  PLN’s  website  at  www.prisonlegalnews.org  and  click  on  the  “Donations”  link. 


PLN  Support  Gifts 


Gift  option  I 

As  a token  of  our  gratitude  for  your  sup- 
port, we  are  providing  the  PLN  card  when 
making  a donation  of  $50. The  card  is  hand 
embroidered  by  women 
prisoners  in  Bolivia  who 
are  paid  a fair  wage  for  the 
cards  to  help  support  their 
families. 


Gift  option  2 

In  recognition  of  your  support,  we  are  pro- 
viding the  PLN  hemp  tote  bag  when  mak- 
ing a donation  of  at  least  $75.  Handmade 
in  Vermont  using  hemp  fiber.  Can  y books 
and  grocer- 
ies stylishly 
and  help 
end  the  war 
on  drugs! 


Gift  option  3 

To  show  our  appreciation  for  your  support,  we  are  providing  the  following  selection  of  books 
for  you  to  choose  from  when  making  a donation  of  $100. 

Donations  of  $ 1 00  or  more  can  choose  one  free  title.  Each 
$100  donation  entitles  you  to  another  free  title;  i.e.,  donate 
$500  and  you  get  five  books!  $ 1 ,000  and  you  get  everything 
on  the  page!  Please  circle  the  books  you  want  and  send  the 
corresponding  donation  amount. 


Gift  option  4 

As  a thank  you  gift  for  your  support,  we  are  providing  the  entire  PLN  anthology  of  criti- 
cally acclaimed  books  on  mass  imprisonment 
signed  by  editor  Paul  Wright!  (The  Celling 
of  Amercia,  Prison  Nation  and  Prison  Profi- 
teers) plus  the  PLN  hemp  tote  bag  to  carry 
the  books  in  when  making  a donation  of  $250 
or  more. 
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Anatomy  of  False  Confessions,  Redux 


Earlier  this  year  PLN  reported  on  the 
phenomenon  of  suspects  who  falsely 
confess  to  crimes  they  did  not  commit. 
[See:  PLN,  April  2011,  p.18].  As  false 
confessions  occur  in  wrongful  convic- 
tion cases  with  disturbing  regularity,  this 
article  revisits  and  expounds  on  this  im- 
portant topic  and  the  tragic  consequences 
that  can  result. 

In  the  days  before  DNA  testing 
could  scientifically  and  conclusively 
prove  whether  a person  committed  cer- 
tain crimes,  a suspect  who  confessed  was 
considered  guilty,  period.  No  recantation, 
appeal,  habeas  corpus  action  or  post-con- 
viction evidence  could  dig  the  confessor 
out  of  his  or  her  self-made  hole,  with  the 
possible  exception  of  proven  physical  co- 
ercion by  the  police.  Now,  however,  more 
than  40  people  have  been  exonerated  by 
DNA  evidence  in  cases  where  they  had 
confessed  to  offenses  they  demonstrably 
did  not  commit. 

The  question  is  why,  and  how,  false 
confessions  occur. 

A frequent  factor  in  false  confessions 
is  faulty  police  work.  The  most  commonly 
shared  characteristics  among  people 
who  falsely  confess  are  mental  illness 
and  youth.  According  to  research  into 
false  confessions  conducted  by  Professor 
Brandon  L.  Garrett  at  the  University  of 
Virginia  School  of  Law,  over  half  the 
people  who  provided  false  confessions 
were  either  mentally  ill  or  under  18  years 
old  or  both. 

But  aren’t  the  police  supposed  to 
take  precautions  when  questioning  men- 
tally impaired  or  easily-misled  people  who 
might  give  false  confessions,  and  shouldn’t 
their  confessions  seem  questionable  if  they 
didn’t  actually  commit  the  crime?  They 
should,  said  Garrett,  but  instead  “almost 
all  of  these  confessions  looked  uncannily 
reliable,”  often  containing  details  about 
the  crime  that  it  seemed  only  the  perpetra- 
tor could  know.  So  where  did  such  details 
some  from?  Usually  from  the  police. 

An  example  of  how  false  confessions 
can  happen  is  the  case  of  Eddie  Lowery, 
a young  man  who,  after  partying  hard, 
drove  his  vehicle  into  a parked  car  the 
same  night  that  a rape  occurred.  Police 
grilled  Lowery  for  more  than  seven  hours, 
stating  from  the  beginning  that  they  knew 
he  had  committed  the  rape.  They  let  him 
take  a lie  detector  test,  then  told  him  he 
failed. 

“I  didn’t  know  any  way  to  get  out  of 
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that,  except  to  tell  them  what  they  wanted 
to  hear,”  said  Lowery.  “And  then  get  a 
lawyer  to  prove  my  innocence.” 

Lowery’s  naivete  shows  the  lack  of 
education  in  the  United  States  as  to  how 
crimes  are  prosecuted  and  how  the  judicial 
system  actually  works. 

Lowery  was  convicted  of  the  rape 
despite  a lack  of  physical  evidence,  based 
solely  on  his  coerced  confession.  He  spent 
10  years  in  prison  and  was  paroled  before 
DNA  evidence  revealed  that  he  could 
not  have  been  the  rapist.  Even  then,  he 
was  surprised  to  hear  about  other  false 
confessions. 

“I  beat  myself  up  a lot”  for  having 
confessed,  said  Lowery.  “I  thought  I was 
the  only  dummy  who  did  that.” 

So  how  did  numerous  convincing 
details  about  the  rape  get  into  Lowery’s 
confession?  The  police  put  them  there. 

According  to  Lowery,  after  his  ini- 
tial confession  the  police  went  over  the 
details  of  the  crime  with  him.  If  he  got 
the  facts  wrong  they  would  correct  him. 
For  instance,  when  they  asked  him  how 
he  gained  entrance  and  he  said  “I  kicked 
in  the  front  door,”  they  corrected  it  to 
“back  door,”  the  entrance  actually  used 
by  the  rapist. 

Lowery  was  eventually  exonerated; 
he  filed  suit  and  received  a $7.5  million 
settlement  and  an  apology  from  Riley 
County,  Kansas  officials  in  January 
2010.  See:  Lowery  v.  The  County  of  Riley, 
U.S.D.C.  (D.  Kan.),  Case  No.  5:04-cv- 
03101-JTM. 

It  has  been  known  for  some  time 
that  police  might  inadvertently  leak  facts 
during  an  interview,  thus  contaminating 
a confession,  so  Prof.  Garrett  expected 
to  find  some  examples  of  contamination 
when  he  began  his  research. 

Yet  he  found  that  almost  all  of  the 
40  cases  of  false  confessions  he  examined 
included  detailed  information  that  was 
provided  by  the  police  yet  attributed  to  the 
person  who  confessed,  in  order  to  bolster 
the  credibility  of  their  confession. 

That’s  what  happened  to  Earl  Wash- 
ington, Jr.,  a mentally-disabled  man  who 
served  almost  18  years  in  Virginia  and 
came  within  hours  of  being  executed  for 
a murder  he  did  not  commit.  The  telling 
fact  that  proved  his  confession  false  was 
that  he  said  the  victim  had  worn  a halter 
top,  when  in  fact  she  had  worn  a sundress. 
However,  an  initial  police  report  had 
stated  that  she  wore  a halter  top,  proving 
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that  the  details  in  his  confession  actually 
came  from  the  police. 

Washington  was  exonerated,  par- 
doned and  awarded  $2.25  million  against 
the  estate  of  a police  investigator  who  had 
facilitated  his  false  confession.  Washing- 
ton and  state  officials  subsequently  agreed 
to  a $1.9  million  settlement,  including  at- 
torney fees.  See:  Washington  v.  Wilmore, 
U.S.D.C.  (W.D.  Va.),  Case  No.  3:02-cv- 
00 106-NKM-BWC. 

According  to  Steven  A.  Drizin,  co- 
founder and  director  of  the  Center  on 
Wrongful  Convictions  at  Northwestern 
University’s  School  of  Law,  the  impor- 
tance of  contamination  during  police 
interrogations  cannot  be  overstated.  While 
honest  police  errors  or  misinformation 
might  lead  to  a wrongful  arrest,  “it’s  con- 
tamination that  is  the  primary  factor  in 
wrongful  convictions,”  he  noted. 

Another  way  that  police  investigators 
obtain  confessions  is  to  get  suspects  to 
agree  to  a “what  if”  hypothetical  situa- 
tion concerning  a crime.  The  police  ask  a 
suspect  to  theorize  how  the  crime  might 
have  occurred,  and  then  use  the  suspect’s 
hypothetical  statement  as  the  basis  for  a 
“confession.” 

Why  do  police  focus  on  innocent 
suspects  and  pressure  them  into  giving 
confessions?  “You  become  so  fixated  on 
‘This  is  the  right  person,  this  is  the  guilty 
person,’  that  you  tend  to  ignore  everything 
else,”  stated  Jim  Trainum,  a former  police 
officer  and  expert  on  training  officers  to 
avoid  false  confessions. 

When  Kevin  Fox’s  3-year-old  daugh- 
ter was  sexually  assaulted  and  murdered, 
the  police  focused  on  him  as  the  per- 
petrator and  ignored  his  requests  for  a 
lawyer.  When  he  didn’t  break  down  after 
14  straight  hours  of  interrogation,  they 
screamed  at  him,  showed  him  a picture 
of  his  daughter  bound  and  gagged  with 
duct  tape,  told  him  his  wife  and  father  had 
abandoned  him,  falsely  claimed  they  had 
forensics  evidence  implicating  him  in  the 
crime,  and  threatened  to  have  jail  prison- 
ers rape  him. 

Finally,  he  agreed  with  one  detective’s 
hypothetical  account  of  how  his  daughter 
might  have  died  in  an  accident  and  he  had 
panicked  and  faked  the  crime  scene.  Fox 
spent  8 months  in  jail  in  Will  County, 
Illinois  before  being  cleared  by  DNA  evi- 
dence that  identified  a sex  offender  who 
was  later  convicted  of  the  crime. 

On  April  7, 2010,  the  Seventh  Circuit 
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Court  of  Appeals  found  that  Will  County 
police  had  framed  Fox  for  the  rape  and 
murder  of  his  daughter.  The  appellate 
court  upheld  the  verdict  in  a lawsuit  Fox 
and  his  wife  had  hied  against  the  county, 
but  reduced  the  $15.5  million  awarded  by 
a jury  to  $8  million.  See:  Fox  v.  Hayes,  600 
F.3d  819  (7th  Cir.  2010).  [Also  see:  PLN, 
Nov.  2008,  p. 2 1 ] . 

In  some  cases,  however,  even  DNA 
evidence  might  not  be  enough  to  over- 
come a false  confession.  Juan  Rivera  of 
Waukegan,  Illinois  was  convicted  three 
times,  most  recently  in  2009,  for  the  rape 
and  murder  of  an  1 1 -year-old  girl  despite 
DNA  evidence  that  excluded  him.  Prose- 
cutors said  the  girl  may  have  been  sexually 
active  before  she  was  killed  and  the  DNA 
didn’t  prove  Rivera’s  innocence. 

Rivera,  who  had  an  IQ  of  79  and  was 
19  years  old  at  the  time,  confessed  to  the 
murder  following  three  days  of  intense 
police  questioning.  His  attorneys  said 
the  confession  included  words  that  were 
beyond  Rivera’s  vocabulary,  and  claimed 
police  investigators  hinted  at  details  they 
wanted  Rivera  to  say.  Additionally,  Rivera 
was  on  electronic  monitoring  at  the  time 
of  the  crime  and  the  monitoring  records 
indicated  he  was  at  home.  Regardless,  he 
was  convicted  and  sentenced  to  life. 

“I  think  what  we  are  seeing  right  now 
is  there  has  become  an  overdependence  on 
confessions,”  said  Lawrence  C.  Marshall, 
a Stanford  University  law  professor  and 
co-founder  of  the  Center  on  Wrongful 
Convictions  who  is  representing  Rivera 
on  appeal. 

Lake  County,  Illinois  resident  Jerry 
Hobbs  III  was  more  fortunate,  though 


that’s  a relative  term.  Following  hours  of 
high-pressure  police  interrogation,  Hobbs 
confessed  to  murdering  his  8-year-old 
daughter  and  her  9-year-old  friend. 

DNA  from  semen  found  in  his  daugh- 
ter’s body  excluded  him  as  the  perpetrator. 
Nonetheless,  prosecutors  pushed  on  and 
planned  to  seek  the  death  penalty,  claim- 
ing the  DNA  might  have  ended  up  in  his 
daughter  randomly  since  she  was  found 
in  a part  of  the  woods  where  people  went 
to  have  sex,  even  though  her  body  was 
fully  clothed. 

The  charges  against  Hobbs  were 
dropped  after  the  DNA  was  found  to 
match  a man  who  had  been  charged  with 
rape  and  robbery  in  another  state,  but 
prosecutors  refused  to  apologize. 

“I  don’t  believe  law  enforcement  did 
anything  wrong  in  this  case,”  said  Lake 
County  State’s  Attorney  Michael  Waller. 

Hobbs,  who  spent  five  years  in  jail, 
was  released  in  August  2010;  he  has  since 
filed  a lawsuit  against  law  enforcement 
officials,  claiming  they  coerced  him  into 
giving  a false  confession  “through  extreme 
psychological  abuse  as  well  as  physical 
force.”  See:  Hobbs  v.  Cappelluti,  U.S.D.C. 
(N.D.  111.),  Case  No.  l:10-cv-07649. 

This  leads  us  back  to  the  question  of 
why  an  innocent  person  would  confess 
to  a horrible  crime.  “The  interrogation 
itself  is  stressful  enough  to  get  innocent 
people  to  confess,”  said  John  Jay  College 
of  Criminal  Justice  psychology  professor 
Saul  Kassin.  “But  add  to  that  a layer  of 
grief  and  shock  and  perhaps  even  some 
guilt  - ‘I  should  have  been  there’  - and 
then  that  the  parent  is  trying  like  hell  to  be 
cooperative  because  they  want  the  murder 


of  their  child  solved.” 

Researchers  have  identified  trauma, 
sleep  deprivation  and  highly  manipula- 
tive interrogation  techniques  as  factors 
that  contribute  to  false  confessions.  False 
confessions  are  responsible  for  around  a 
quarter  of  all  wrongful  convictions,  but 
there  are  other  factors  as  well. 

“We  know  that  for  certain  kinds  of 
people,  particularly  those  with  mental 
illness  and  mental  deficiencies,  but  other 
people  as  well,  the  psychological  intensity 
of  an  interrogation  can  prove  absolutely 
as  torturous  as  physical  pain,”  said  Mar- 
shall. 

A study  by  two  Iowa  State  University 
(ISU)  psychologists,  published  online  on 
February  11, 2011  by  the  journal  Law  and 
Human  Behavior,  found  that  experimental 
participants  who  were  subjected  to  mock 
interrogations  were  more  likely  to  con- 
fess to  illegal  activities  in  order  to  avoid 
immediate  consequences,  even  when  the 
potential  long-term  consequences  were 
less  desirable.  The  study  examined  the 
pay-off  structure,  or  cost-benefit  analysis, 
of  interrogations. 

“Some  interrogation  methods  - like 
physical  isolation  and  the  presentation 
of  false  evidence  - have  immediate  conse- 
quences for  suspects  that  encourage  them 
to  confess.  Though  they  also  face  conse- 
quences that  encourage  them  to  deny  guilt 
- such  as  the  possibility  of  conviction  and 
incarceration  - these  consequences  are 
more  [long-term],”  said  Prof.  Stephanie 
Madon,  one  of  the  study’s  authors. 

“So  the  suspect  is  weighing  these  two 
consequences  at  once  and  that’s  going  to 
shape  their  behavior.  That’s  what  we  were 
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False  Confessions,  Redux  (cont.) 


interested  in  understanding.  Which  of 
these  consequences  is  going  to  influence 
confession  decisions  - those  that  are  hap- 
pening right  now,  or  the  ones  that  may 
happen  in  the  future?” 

The  study,  based  on  two  experiments, 
concluded  that  people  may  be  inclined 
to  confess  during  police  interrogations 
in  order  to  stop  the  immediate  stress  or 
fear  they  are  experiencing  despite  the 
possibility  of  more  serious  consequences, 
such  as  prosecution  and  conviction,  in  the 
long-term. 

Unfortunately,  most  jurisdictions  are 
not  trying  to  discover  and  correct  errors, 
such  as  coercive  police  interrogations,  that 
result  in  false  confessions.  Will  County 
is  an  exception.  The  Will  County  Sher- 
iff’s Department  (WCSD)  announced  it 
would  hire  an  outside  consultant  to  ex- 
amine the  Fox  case  to  determine  whether 
crime  investigation  procedures  should  be 
changed. 

“Obviously,  there  were  some  things 
that  went  wrong  in  this  investigation,”  said 
WCSD  spokesman  Pat  Berry.  “We  are  in 
the  process  now  of  vetting  a couple  of 
firms  ...  that  will  come  in  and  review  the 
Fox  case  for  us.” 

Will  County’s  attitude  is  laudable. 
It  should  be  followed  by  other  police 
agencies  implicated  in  false  confessions 
and  those  that  wish  to  avoid  them.  Even 
a simple  policy  change  requiring  that  all 
interrogations  be  video  recorded  would  be 
an  improvement. 

Critics  have  questioned  the  “Reid 
Technique,”  in  which  police  investigators 
are  trained  to  rely  on  faulty  assumptions 
about  what  constitutes  deceptive  behav- 
ior in  a suspect  to  force  a confession. 
This  includes  basing  the  interrogation 
on  the  suspect’s  verbal  and  non-verbal 
cues  and  mood,  or  “baiting”  the  suspect. 
Even  supporters  of  the  Reid  Technique 
acknowledge  that  it  can  be  misused. 

“There  is  a lot  of  coercion  that  can 
happen,  short  of  the  [former  Chicago 
police  commander  Jon]  Burge  case  where 
they  are  torturing  someone  to  get  con- 
fessions,” observed  licensed  polygraph 
examiner  Fred  Hunter.  Burge  was  convict- 
ed of  perjury  and  obstruction  of  justice 
in  connection  with  his  torture  of  suspects 
to  obtain  confessions  in  the  1980s.  [See: 
PLN,  March  2003,  p.  1].  He  was  sentenced 
to  4Vi  years  in  federal  prison  in  January 
2011. 


The  problem  is  that  police  interroga- 
tions are  “not  simply  to  get  information,” 
said  Dr.  Robert  Galatzer-Levy,  a psychia- 
trist on  the  faculty  of  the  Chicago  Institute 
for  Psychoanalysis  and  the  University  of 
Chicago.  Instead,  they  are  “well-thought- 
through  psychological  manipulations  to 
get  a confession.” 

“People  say,  ‘I’d  never  confess,  not  in 
a million  years,’”  Galatzer-Levy  stated. 
“But  it  turns  out  that  people  who  are  vig- 
orously interrogated  will  confess  - even  if 
they’re  innocent.  The  terrified  but  rational 
person  might  give  police  a story  just  to  end 
the  interrogation,  or  because  they  think  it 
might  improve  their  situation.” 

“You  can’t  believe  you’d  ever  confess 
to  something  you  didn’t  do,”  agreed  Rob 
Warden,  who  with  Steven  A.  Drizin  co- 
authored the  book  “True  Stories  of  False 
Confessions”  (Northwestern  University 
Press,  2009).  “But  at  some  point  people 
simply  lose  their  will  to  resist.  That’s  the 
danger  of  prolonged  interrogation.” 

Meanwhile,  wrongful  convictions 
based  on  false  confessions  continue  to 
come  to  light.  On  September  26,  2011, 
the  Innocence  Project  presented  DNA 
evidence  to  a Missouri  court  that  indi- 
cated George  Allen,  Jr.,  serving  a 95-year 
sentence  for  murder,  was  not  guilty.  Semen 


When  Tennessee  state  Representative 
Brenda  Gilmore  and  other  event 
organizers  planned  a Felony  Friendly  Job 
Fair  in  North  Nashville  on  April  23, 2011, 
they  expected  a turnout  of  about  100 
former  prisoners  looking  for  work.  They 
grossly  underestimated  the  interest  among 
Nashville’s  population  of  ex-offenders. 

“We  have  probably  seen  about  1,500 
people  already  and  there  are  probably  an 
equal  number  still  out  there,”  Gilmore  said 
around  11:30  a.m.,  an  hour-and-a-half 
after  the  event  started.  “We  had  a line  of 
100  at  8:30  a.m.” 

It  took  about  three  months  to  plan  and 
organize  the  job  fair.  Five  employers,  Vet- 
erans Administration  officials,  attorneys 
and  counselors  interviewed  prospective 
employees  and  provided  them  with  infor- 
mation on  how  to  dress  for  success,  succeed 
in  an  interview,  have  their  voting  rights 
restored,  get  criminal  records  expunged 
and  earn  a GED.  Potential  job  candidates 
were  told  to  put  on  their  best  clothes  and 
prepare  to  be  interviewed  onsite. 


from  two  men  was  found  on  the  victim’s 
robe,  and  DNA  tests  conducted  in  2010 
revealed  that  neither  belonged  to  Allen. 

Allen,  who  suffers  from  schizophre- 
nia, was  charged  with  the  murder  after  he 
confessed  to  police  officers  who  reportedly 
prompted  him  to  give  answers  to  their 
questions  that  fit  the  crime  scene.  They 
sometimes  asked  him  to  change  his  an- 
swers to  make  his  confession  seem  more 
accurate. 

Professor  Garrett’s  recently-released 
book  on  wrongful  convictions,  “Con- 
victing the  Innocent:  Where  Criminal 
Prosecutions  Go  Wrong,”  is  worthwhile 
reading  for  those  who  want  to  learn  more 
about  this  topic;  he  covers  not  only  false 
confessions  but  also  erroneous  eyewitness 
testimony,  improper  police  lineups,  faulty 
forensics  evidence  and  unreliable  jailho use 
snitch  testimony.  Another  good  resource 
is  “Actual  Innocence:  When  Justice  Goes 
Wrong  and  How  to  Make  it  Right,”  by 
Barry  Scheck,  Peter  Neufeld  and  Jim  Dw- 
yer, which  is  available  from  PLN s book 
store  (see  page  53).  P 

Sources:  Chicago  Tribune,  www.physorg. 
com,  www.  chron.  com,  www.  news,  instate, 
edit,  www.nbcchicago.com,  www.johne- 
maki.  com,  Huffington  Post 


“This  is  sending  a message  to  the  city 
that  this  is  a service  that’s  badly  needed,” 
said  Rep.  Gilmore.  “There  are  people  here 
today  that  were  convicted  some  20  or  30 
years  ago  and  still  have  trouble  finding  a 
job  because  they  have  a felony  hanging 
over  their  heads.  We  need  to  help  these 
people  become  better  citizens  because 
we’re  really  helping  ourselves.  We  want 
them  to  work  so  we’re  not  taking  care 
of  them  through  taxpayer  [funded]  pro- 
grams.” 

A similar  job  fair  for  ex-felons,  or- 
ganized by  state  Representative  Karen 
Camper,  was  held  in  Memphis,  Tennes- 
see on  September  17,  2011.  That  event 
attracted  about  3,000  former  offenders 
looking  for  work. 

Unemployment  rates  for  ex-prisoners 
are  significantly  higher  than  for  people 
without  criminal  records. 

Sources:  www.tetmessean.com,  www.news- 
channel5.com,  www.wkrn.com,  Nashville 
Scene 
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Illinois  DOC  Sued  to  Accommodate  Hearing  Impaired  Prisoners 


A class-action  lawsuit  filed  on  May 
4,  2011  is  challenging  the  failure  of 
the  Illinois  Department  of  Corrections 
(IDOC)  to  provide  assistance  to  prison- 
ers who  are  deaf  or  hard  of  hearing.  The 
complaint,  filed  in  federal  court,  alleges 
violations  of  the  Americans  with  Dis- 
abilities Act  (ADA),  Rehabilitation  Act, 
Religious  Land  Use  and  Institutionalized 
Persons  Act,  and  the  Eighth  and  Four- 
teenth Amendments. 

The  failure  to  accommodate  pris- 
oners with  hearing  disabilities  includes 
IDOC’s  refusal  to  provide  American  Sign 
Language  interpreters,  technological  as- 
sistance and  other  alternative  forms  of 
communication.  Without  such  accom- 
modations, deaf  and  hard  of  hearing 
prisoners  are  endangered  and  deprived 
of  meaningful  access  to  religious  services, 
healthcare,  educational  and  vocational 
programs,  telephones,  televisions,  library 
services,  pre-release  programs,  and  disci- 
plinary and  grievances  proceedings,  the 
complaint  argues. 

The  IDOC’s  failure  to  accommodate 
deaf  and  hearing  impaired  prisoners 
regularly  jeopardizes  their  safety.  Prison 
officials  provide  no  auditory  safety  alerts 
to  such  prisoners,  making  them  unaware 
of  vital  warnings  such  as  fire  alarms, 
warning  shots  and  orders  to  lie  down  to 
avoid  being  shot.  Without  the  provision 
of  communication  options,  deaf  prison- 
ers are  forced  to  rely  on  other  prisoners 
to  interpret  and  communicate  for  them, 
which  places  them  in  constant  danger 
of  exploitation.  In  some  cases,  hearing 
impaired  prisoners  have  missed  meals  or 
visitation  times  because  they  could  not 
hear  announcements. 

“Prisons  are  unsafe,  dangerous  and 
uncomfortable  places  to  stay  under  the 
best  of  circumstances,”  said  Alan  Mills 
of  Uptown  People’s  Law  Center.  “Locked 
in  a cell,  completely  dependent  on  your 
cellmate  to  let  you  know  what  is  going  on 
around  you,  unable  to  attend  classes,  reli- 
gious services,  talk  to  a doctor  when  you 
are  ill,  defend  yourself  when  accused  of 
violating  a prison  rule,  and  unable  to  talk 
with  other  prisoners  - they  are  completely 
and  profoundly  isolated.” 

The  lawsuit  seeks  declaratory  and 
injunctive  relief  to  remedy  past  viola- 
tions and  prevent  future  violations,  but 
no  monetary  damages.  The  suit  was 
brought  on  behalf  of  Illinois  state  pris- 
oners with  hearing  disabilities  as  part 
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of  a coordinated  effort  involving  several 
organizations. 

One  is  the  law  firm  of  Winston  & 
Strawn,  which  is  serving  as  lead  counsel 
on  a pro  bono  basis.  The  firm  success- 
fully litigated  a similar  case  in  Virginia. 
[See:  PLN,  August  2011,  p.22].  “We  are 
proud  to  partner  with  Equip  for  Equal- 
ity, Uptown  People’s  Law  Center  and 
the  National  Association  for  the  Deaf  in 
ensuring  that  the  legal  rights  of  deaf  and 
hard  of  hearing  prisoners  in  Illinois  are 
also  protected,”  said  Robert  Michels,  a 
partner  at  Winston  & Strawn. 

“The  law  is  really  clear  that  prisoners 
who  are  deaf  and  hard  of  hearing  have  civ- 
il rights  and  those  rights  are  consistently 


According  to  an  analysis  of  incidents 
involving  assaults  and  disturbances 
at  government -run  and  privately-managed 
prisons  in  Tennessee  from  January  2009  to 
June  2011,  incident  rates  were  consistently 
higher  at  the  state’s  three  private  prisons. 
Those  were  the  findings  released  on  Oc- 
tober 18, 201 1 by  the  Private  Corrections 
Institute  (PCI),  a non-profit  citizen  watch- 
dog group  that  opposes  the  privatization 
of  correctional  services. 

Data  obtained  from  the  Tennessee 
Department  of  Correction  (TDOC)  re- 
corded incidents  in  1 1 categories  related 
to  prisoner-on-prisoner  assaults,  pris- 
oner-on-staff  assaults  and  institutional 
disturbances.  Data  was  reported  for  the 
state’s  1 1 prisons  operated  by  the  TDOC 
as  well  as  three  facilities  that  house  state 
prisoners  managed  by  Corrections  Cor- 
poration of  America  (CCA),  the  nation’s 
largest  private  prison  firm. 

The  three  CCA  facilities  (South 
Central  Correctional  Facility,  Harde- 
man County  Correctional  Facility  and 
Whiteville  Correctional  Facility)  held 
between  25  and  27  percent  of  Tennes- 
see’s prison  population  between  January 
2009  and  June  201 1 - slightly  over  5,000 
prisoners. 

While  the  average  number  of  inci- 
dents per  month  per  facility  was  17.29  at 
the  state-run  prisons  in  2009,  the  average 
number  per  month  was  31.56  at  each  CCA 
facility.  In  2010,  the  average  number  of 
incidents  per  month  at  each  state  prison 
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being  denied  by  the  Illinois  Department 
of  Corrections,”  added  Barry  Taylor,  with 
Equip  for  Equality. 

Howard  R.  Rosenblum,  CEO  of  the 
National  Association  of  the  Deaf,  said 
the  lawsuit  has  national  importance.  “By 
refusing  to  provide  communication  access, 
prisons  like  those  operated  by  the  IDOC 
isolate  deaf  and  hard  of  hearing  prison- 
ers from  any  basic  human  interaction  for 
the  entire  duration  of  their  sentence,”  he 
stated.  “This  case  serves  as  a warning  to 
all  prisons  to  comply  with  federal  law.” 
See:  Holmes  v.  Godinez,  U.S.D.C.  (N.D. 
111.),  Case  No.  l:ll-cv-02961.  H 

Additional  source:  www.deaftimes.com 


was  19.58  and  the  average  number  was 
3 1 .69  at  each  CCA  prison.  During  the  first 
six  months  of  201 1 , the  average  number  of 
incidents  per  month  at  state  facilities  was 
20.38  while  the  average  number  per  month 
at  the  CCA  prisons  was  29.56. 

In  terms  of  rates  per  1 ,000  prisoner 
population,  the  privately-operated  prisons 
had  notably  higher  incident  rates.  For 
2009,  the  average  rate  of  incidents  at  the 
11  state-run  prisons  was  13.92  per  1,000 
population,  while  the  average  rate  at  the 
three  CCA  facilities  was  18.68  - 34.2% 
higher  than  at  TDOC  prisons.  The  2010 
average  rate  of  incidents  at  the  state  facili- 
ties was  14.50  per  1,000  population  and 
the  average  rate  at  the  CCA  prisons  was 
18.71  - 29.1%  higher.  During  the  first 
six  months  of  2011,  the  average  rate  of 
incidents  at  TDOC  prisons  was  15.0  per 
1,000  population  while  the  average  rate 
at  the  CCA  facilities  was  17.44  - 16.2% 
higher. 

According  to  the  TDOC’s  website, 
the  11  state-operated  prison  complexes 
all  are  rated  either  close  or  maximum 
security  (not  including  minimum-security 
annexes),  while  two  of  the  three  CCA 
prisons  are  rated  medium  (a  lower  security 
designation)  and  one  is  rated  close.  Thus, 
even  though  more  higher-security  prison- 
ers - close  and  maximum  - were  housed  in 
state-run  prisons,  the  CCA  facilities  still 
had  higher  average  numbers  of  incidents 
per  facility  and  higher  average  incident 
rates  over  the  time  period  examined. 
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Tennessee:  Incident  Rates  at  CCA  Facilities 
Higher  Than  at  Public  Prisons 


In  fact,  during  the  30-month  period 
from  January  2009  through  June  2011,  the 
average  rate  of  incidents  at  TDOC  prisons 
exceeded  the  rate  at  the  privately-operated 
facilities  only  twice  - in  December  2009 
and  March  2011. 

“This  research  confirms  what  other 
studies  over  the  years  have  found  - that 
privately-operated  prisons  have  higher 
rates  of  assaults  and  other  violent  inci- 
dents than  their  public  counterparts,” 
said  PLN  associate  editor  Alex  Fried- 
mann, who  also  serves  as  president  of 
the  Private  Corrections  Institute.  “For 
example,  according  to  an  Associated  Press 
report  [in  October  2011],  a CCA  facility 
in  Idaho  had  more  assaults  than  all  other 
Idaho  state  prisons  combined,  based  on 
2010  data,”  he  stated.  CCA  settled  a 
class-action  lawsuit  involving  the  Idaho 
Correctional  Center  in  September  2011, 
agreeing  to  make  changes  to  reduce  the 
high  levels  of  violence  at  that  facility.  [See: 
PLN,  Nov.  2011,  p.  10]. 

“CCA  will  likely  complain  about  the 
messenger,  as  the  Private  Corrections  In- 
stitute is  opposed  to  prison  privatization,” 
said  Friedmann,  a former  prisoner  who 
served  time  at  a CCA-operated  prison 
in  the  1990s.  “But  the  message,  which 
is  based  on  data  reported  by  the  state’s 
Department  of  Correction  for  both 
public  and  private  facilities,  is  very  clear: 
privately-operated  prisons  in  Tennessee 
have  higher  average  numbers  and  rates  of 
assaults  and  disturbances  than  public  pris- 
ons, even  though  TDOC  facilities  house 


more  prisoners  with  higher  security  levels. 
This  indicates  a serious  problem  with  pri- 
vate prison  management  and  also  signifies 
a problem  with  the  state’s  oversight  of  the 
CCA-operated  facilities.” 

While  the  higher  rate  of  incidents  at 
private  prisons  has  been  decreasing  (from 
34.2%  higher  in  2009  to  16.2%  higher  in 
June  2011),  this  appears  to  have  more  to 
do  with  a rise  in  incidents  at  state  prisons 
rather  than  significantly  fewer  incidents 
at  CCA  facilities. 

PCI’s  research  mirrors  other  stud- 
ies that  have  shown  private  prisons 
have  higher  rates  of  violence  than  their 
publicly-operated  counterparts.  Accord- 
ing to  a 2001  Bureau  of  Justice  Assistance 
monograph,  for  example,  private  prisons 
had  65.8%  more  assaults  on  prisoners  and 
48.7%  more  assaults  on  staff  than  public 
prisons  per  1,000  population.  Further,  a 
Tennessee  study  conducted  by  the  Select 
Oversight  Committee  on  Corrections  in 
1995  found  that  the  CCA-operated  South 
Central  Correctional  Facility  “reported 
significantly  more  injuries  to  prisoners 
and  staff,”  with  214  injuries  reported  over 
a 15-month  period  compared  with  21  and 
51  injuries  reported  at  two  comparable 
state  prisons. 

It  appears  that  not  much  has  changed 
in  the  16  years  since  the  1995  study,  as  pri- 
vate prisons  in  Tennessee  still  have  higher 
average  rates  of  assaults  and  disturbances 
as  compared  with  state-run  facilities. 

Source:  PCI  press  release 
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Study  Shows  Ex-offenders  Have  Greatly 
Reduced  Employment  Rates 


In  November  2010  the  Center  for  Eco- 
nomic and  Policy  Research  released  a 
study  titled  “Ex-offenders  and  the  Labor 
Market,”  which  found  that  a felony  con- 
viction or  imprisonment  significantly 
reduces  the  ability  of  ex-offenders  to  find 
jobs,  costing  the  U.S.  economy  an  esti- 
mated $57  to  $65  billion  annually  in  lost 
economic  output. 

The  study  focused  on  male  offend- 
ers, since  they  constitute  90%  of  people 
convicted  of  felonies  in  the  U.S.  It  is 
well  known  that  ex-prisoners  in  general 
have  a more  difficult  time  finding  jobs 
than  people  without  a criminal  history. 
The  goals  of  the  study  were  to  quantify 
the  amount  of  disadvantage  caused  by  a 
felony  conviction  and  to  clarify  how  much 
of  that  employment  disadvantage  was 
caused  by  factors  unrelated  to  a criminal 
record  - such  as  a lack  of  education,  skills 
or  work  history  - and  how  much  was  due 
solely  to  the  effect  of  the  conviction  and / 
or  incarceration. 

The  study  used  government  statistics 
to  estimate  the  2008  working-age  ex-felon 
population  in  the  U.S.  at  12.3  to  13.9  mil- 
lion. Of  those,  between  5.4  and  6.1  million 
were  former  prisoners  while  the  others 
had  felony  convictions  but  had  not  served 
time  in  prison.  This  means  that  in  2008 
about  1 in  17  working-age  adult  men  was 
a former  prisoner  and  about  1 in  8 was 
an  ex-felon. 

The  study  noted  that  the  2008  rates 
of  both  violent  and  property  crimes  were 
lower  than  the  rates  in  1980.  Therefore,  the 
dramatic  increase  in  the  ex-offender  popu- 
lation since  1980  was  not  due  to  an  increase 
in  underlying  criminal  activity.  “Instead, 
dramatic  increases  in  sentencing  prob- 
abilities and  sentence  lengths,  especially 
for  drug-related  offenses,  account  for  both 
the  increase  in  the  incarcerated  population 
and  the  mushrooming  of  the  ex-offender 
population,”  the  report  found. 

Therefore,  “changes  in  sentencing 
today  can  greatly  reduce  the  size  of  the 
ex-offender  population  in  the  future.  The 
high  cost  in  terms  of  lost  output  to  the 
overall  economy  also  suggests  the  benefits 
of  taking  action  to  reduce  the  substantial 
employment  barriers  facing  current  ex- 
offenders. Every  indication  is  that,  in  the 
absence  of  some  reform  of  the  criminal 
justice  system,  the  share  of  ex-offenders 
in  the  working-age  population  will  rise 


substantially  in  coming  decades.” 

On  average,  former  prisoners  are  far 
less  educated  than  the  rest  of  the  popula- 
tion. In  2008,  over  36%  of  ex-prisoners 
had  not  earned  a high  school  diploma 
or  GED  compared  to  around  10%  of  the 
general  population.  Only  11%  of  former 
prisoners  had  taken  any  college  courses 
compared  to  almost  60%  of  the  general 
population. 

Further,  imprisonment  has  become 
racially  polarized.  In  2008,  African- 
Americans  made  up  around  40%  of  the 
prison  population  but  less  than  15%  of 
the  U.S.  population.  Latinos  were  also 
over-represented,  making  up  over  20%  of 
the  prison  population  but  about  15%  of 
the  U.S.  population.  This  means  that  the 
employment-related  effects  of  incarcera- 
tion are  more  pronounced  within  those 
minority  populations. 

Although  imprisonment  can  degrade  a 
worker’s  “human  capital,”  including  formal 
education,  work  experience  or  skills  such  as 
the  ability  to  relate  to  people  or  be  punctu- 
al, it  can  also  lead  to  loss  of  social  support 
networks  that  can  help  them  find  jobs.  All 
of  these  factors  make  it  more  difficult  for 
former  prisoners  to  obtain  employment. 
Research  has  shown  that  having  a history 
of  incarceration  reduces  a worker’s  chance 
of  being  hired  by  1 5 to  30%  and  reduces 
the  annual  number  of  weeks  worked  by 
6 to  1 1 weeks,  with  the  effect  being  more 
pronounced  among  minorities  and  under- 
educated  ex-prisoners. 

Research  conducted  to  isolate  the 
effect  of  a felony  conviction  on  employ- 
ers’ willingness  to  hire  found  that  80  to 
90%  of  employers  said  they  would  hire 
“former  welfare  recipients,  workers  with 
little  recent  work  experience  or  lengthy 
unemployment,  and  other  stigmatizing 
characteristics,”  but  only  around  40%  said 
they  would  consider  hiring  job  applicants 
with  criminal  histories.  Even  fewer  would 
consider  ex-offenders  for  jobs  involving 
customer  service  or  handling  money.  This 
stigmatizing  effect  was  true  even  when  re- 
searchers used  actors  and  carefully  crafted 
resumes  that  eliminated  the  effect  of  any 
other  variable  other  than  the  sole  fact  of 
a prior  felony  conviction. 

Since  ex-felons  make  up  6.6  to  7.4% 
of  the  total  working-age  population,  or 
about  1 in  15  working-age  adults,  lower 
employment  rates  for  ex-felons  depressed 


the  nation’s  employment  rate  for  men  by 
an  estimated  1.5  to  1.7%  based  on  a mid- 
range estimated  employment  penalty  for 
having  a criminal  record.  For  African- 
American  ex-felons  the  employment  rate 
was  decreased  by  4.7  to  5.3%  while  for 
those  without  high  school  diplomas  it  was 
decreased  by  6. 1 to  6.9%.  This  represented 
a loss  of  goods  and  services  that  reduced 
the  gross  domestic  product  (GDP)  for  the 
U.S.  by  $57  to  $65  billion  in  2008. 

Unless  criminal  justice  reforms  are 
undertaken,  this  loss  is  expected  to  sub- 
stantially increase  in  the  future  due  to 
higher  incarceration  rates  among  younger 
people.  “We  incarcerate  an  astonishing 
share  of  non-violent  offenders,  particu- 
larly for  drug-related  offenses.  We  have 
far  better  ways  to  handle  these  kinds  of 
offenses,  but  so  far  common  sense  has  not 
prevailed,”  said  John  Schmitt,  a co-author 
of  the  study. 

Employment  problems  faced  by  ex- 
felons have  been  recognized  by  a number 
of  government  officials,  who  are  taking 
steps  to  try  to  improve  the  employability 
of  former  prisoners.  For  example,  some 
cities  are  holding  job  fairs  exclusively  for 
people  with  criminal  records.  Detroit  held 
such  an  event  on  October  12, 201 1.  “A  lot 
of  times,  folks  who  come  out  [of  jail]  and 
get  roadblock  after  roadblock  and  door 
closed,  they  give  up  and  some  of  them 
re-commit  crimes  because  they  feel  that’s 
their  only  option,”  noted  Detroit  City 
Council  President  Charles  Pugh.  “[W]e 
feel  that  population  needs  just  a boost  of 
confidence  and  some  hope  that  there  are 
employers  out  there  who  will  give  them 
second  chances.” 

Other  cities  and  counties  are  trying 
to  remove  unfair  barriers  to  employ- 
ment for  ex-offenders,  such  as  omitting 
questions  about  felony  convictions  from 
job  applications,  and  the  Equal  Employ- 
ment Opportunity  Commission  (EEOC) 
recently  considered  this  issue.  [See:  PLN, 
Sept.  201 1,  p.32].  On  the  federal  level,  two 
long-standing  programs  are  still  available 
to  assist  former  prisoners  in  obtaining  em- 
ployment: the  Federal  Bonding  Program 
and  the  Work  Opportunities  Tax  Credits 
for  employers. 

Sources:  “Ex-Offenders  and  the  Labor 
Market,’’  Center  for  Economic  and  Policy 
Research  (Nov.  2010);  www.thegrio.com 
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Ohio  ACLU,  Other  Organizations  Release 
Reports  on  Prison  Privatization 


In  April  2011  the  American  Civil  Liber- 
ties Union  of  Ohio  (ACLU)  released  an 
expansive  report  entitled  Prisons  for  Profit: 
A Look  at  Prison  Privatization,  which  draws 
strongly  on  the  experiences  of  other  states 
with  heavily-privatized  prison  systems.  The 
report  concludes  that  privately-operated 
prisons  result  in  little  or  no  savings  and  may 
in  fact  end  up  costing  more  than  state-run 
correctional  facilities. 

Ohio  Governor  John  Kasich  is  a 
proponent  of  prison  privatization,  as 
are  some  of  his  close  associates.  For  ex- 
ample, Donald  Thibaut,  Kasich ’s  former 
congressional  chief  of  staff  whom  he  ac- 
knowledges as  his  closest  friend,  founded 
a lobbying  firm.  The  Credo  Company,  in 
March  2010.  Among  Credo’s  clients  is 
Nashville,  Tennessee-based  Corrections 
Corporation  of  America  (CCA),  the  na- 
tion’s largest  private  prison  company  with 
$1.6  billion  in  gross  revenue  in  2010. 

Robert  F.  Klaffky  and  Douglas  J. 
Preisse  worked  on  formulating  strat- 
egy and  policy  in  Kasich ’s  gubernatorial 
campaign.  They  are  partners  in  the  lob- 
bying firm  of  Van  Meter,  Ashbrook  & 
Associates,  which  represents  the  GEO 
Group  - the  second-largest  private  prison 
company  in  the  U.S.  Further,  Kasich  ap- 
pointed Gary  C.  Mohr  as  director  of  the 
Ohio  Department  of  Rehabilitation  and 
Corrections.  Before  his  appointment, 
Mohr  spent  five  years  working  as  a cor- 
rectional consultant,  mostly  for  CCA,  and 
served  as  a managing  director  for  CCA 
from  2007  to  2009. 

Governor  Kasich,  who  ran  against 
special  interests  that  had  their  “snouts  in 
the  trough”  of  public  spending,  has  pub- 
licly stated  he  will  not  be  giving  his  friends 
and  close  campaign  advisors  any  special 
treatment.  Nonetheless,  Kasich  came  out 
strongly  in  favor  of  further  prison  priva- 
tization, soliciting  bids  to  sell  the  Lake 
Erie  Correctional  Institution,  the  North 
Coast  Correctional  Treatment  Facility, 
the  Grafton  Correctional  Institution,  the 
North  Central  Correctional  Institution 
and  a no-longer-used  youth  prison  in 
Marion.  The  five  facilities  are  owned  by 
the  state,  but  Lake  Erie  and  North  Coast 
are  already  privately  operated.  The  plan  is 
for  private  prison  companies  to  own  and 
manage  all  five  prisons. 

Kasich  touted  the  sale  as  a budget- 
boosting measure  that  would  generate  an 


estimated  one-time  cash  infusion  of  up 
to  $200  million.  He  claimed  that  the  in- 
creased privatization  of  prison  operations 
would  save  the  state  millions  of  dollars  in 
operating  expenses.  He  also  has  sentencing 
reform  on  his  political  agenda. 

A lawsuit  to  block  the  prison  sale 
was  filed  by  ProgressOhio,  but  the  court 
declined  to  issue  a temporary  restraining 
order  and  allowed  the  sale  to  proceed. 
See:  State  ex  rel.  ProgressOhio.org  v. 
State  of  Ohio,  Court  of  Common  Pleas 
of  Franklin  County  (OH),  Case  No. 
11CVH08-10647. 

Ultimately,  on  September  1,  2011, 
Ohio  ended  up  selling  only  one  state 
prison,  Lake  Erie,  for  $72.7  million.  The 
buyer,  CCA,  will  be  paid  to  house  state 
prisoners  at  the  facility;  this  was  the  first 
time  a state  has  ever  sold  a public  prison 
to  a private  company.  Additionally,  the 
state  will  merge  the  North  Coast  facility, 
which  was  operated  by  private  prison 
firm  MTC,  with  the  Grafton  Correctional 
Institution.  Both  will  now  be  run  by  the 
state.  The  North  Central  prison  will  be 
operated  by  MTC  as  will  the  juvenile  facil- 
ity in  Marion,  which  will  be  reopened  as 
an  adult  prison. 

The  ACLU  report  explores  the  ques- 
tion of  whether  privatizing  prisons  actually 
results  in  savings  for  state  governments. 
Noting  that  about  nine  percent  of  U.S. 
prisoners  are  housed  in  private  prisons,  the 
report  cites  several  studies  to  show  that  the 
costs  of  using  a private  facility  are  very  close 
to  those  of  a publicly-owned  and  operated 
prison.  If  long-term  costs  are  calculated  into 
the  equation,  private  prisons  may  actually 
be  more  expensive  - which  was  the  finding 
of  a 2010  Arizona  state  audit. 

Many  studies  show  minimal  savings 
through  prison  privatization.  Those  sav- 
ings are  achieved  by  paying  employees  less 
than  in  the  public  sector  and  giving  them 
fewer  benefits,  hiring  fewer  employees 
and  cutting  back  on  programming  for 
prisoners,  all  of  which  may  have  long-term 
negative  effects  on  public  safety. 

Ohio  incarcerated  51,113  prisoners 
in  June  2009  at  an  average  annual  cost  of 
$25,254  each.  The  state’s  prison  popula- 
tion is  projected  to  reach  52,546  by  the  end 
of  2011.  Currently,  4.4%  of  Ohio  prison- 
ers are  held  in  privately-run  prisons. 

The  ACLU  report  indicates  that  the 
interests  of  the  tax-paying  public  and 


private  prison  companies  are  at  odds. 
The  public  wants  prisoners  incarcerated 
for  as  long  as  necessary,  but  they  also 
want  them  to  be  rehabilitated  so  they  will 
return  to  their  communities  as  produc- 
tive, law-abiding  citizens.  Thus,  it  is  in  the 
public’s  best  interest  to  offer  education, 
vocational  training  and  other  rehabilita- 
tive programs. 

Private  prison  companies  want  to  make 
money  for  their  shareholders.  To  do  so, 
they  need  to  keep  their  prison  beds  full  and 
cut  non-essential  expenses.  Therefore,  the 
companies  benefit  from  longer  prison  sen- 
tences regardless  of  whether  prisoners  are 
rehabilitated.  This  works  in  opposition  to 
sentencing  reform.  For  example,  CCA’s  2010 
annual  report  stated,  “The  demand  for  our 
facilities  and  services  could  be  adversely  af- 
fected by ...  leniency  in  conviction  or  parole 
standards  and  sentencing  practices....” 

Private  prison  firms  also  do  not  want 
to  spend  money  on  rehabilitative  pro- 
grams, which  would  work  against  their 
interests  by  reducing  the  recidivism  rate. 
Studies  indicate  that  states  with  a greater 
percentage  of  their  prisoners  in  private 
prisons  have  higher  recidivism  rates. 

One  New  Mexico  study  found  that 
guards  at  a CCA -run  women’s  prison  is- 
sued disciplinary  infractions  to  prisoners 
at  eight  times  the  rate  of  their  male  coun- 
terparts in  state  facilities.  This  lengthened 
the  prisoners’  sentences  and  in  effect 
increased  CCA’s  profits.  Not  only  did  this 
practice  cost  the  taxpayers  more  money  to 
incarcerate  the  women  for  longer  periods 
of  time,  it  undermined  the  public’s  trust 
in  the  justice  system. 

This  was  but  one  illustration  cited  in 
the  ACLU  report  related  to  the  opposing 
interests  of  taxpayers  and  private  prison 
companies.  In  a nutshell,  the  more  the 
taxpayers  pay,  the  more  private  prison 
firms  make. 

Taxes  are  another  issue  in  prison  priva- 
tization. Private  prison  companies  often 
tout  how  much  money  they  will  be  contrib- 
uting to  a community’s  tax  base.  However, 
once  private  prisons  begin  operating  they 
are  reluctant  to  pay  up.  For  instance,  CCA 
refused  to  pay  local  taxes  in  Cleveland  in 
the  1990s  and  ended  its  contract  when  the 
city  insisted  on  collecting  the  taxes.  In  other 
cases,  private  prison  companies  have  chal- 
lenged tax  assessments  or  faced  lawsuits 
due  to  non-payment  of  taxes. 
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In  2002,  the  IRS  sued  CCA  over  its 
improper  use  of  real  estate  tax  shelters  to 
avoid  federal  taxes.  CCA  settled  the  suit 
by  paying  millions  in  back  taxes. 

The  oddest  aspect  of  Governor  Ka- 
sich’s  rush  to  privatize  prisons  in  Ohio  is 
the  fact  that  private  prisons  have  a dismal 
history  in  that  state.  In  1997,  CCA  opened 
the  Northeast  Ohio  Correctional  Facility 
in  Youngstown,  “staffed  it  with  guards 
who  had  little  or  no  experience  in  correc- 
tions - and  then  imported  1,700  of  the 
most  violent  inmates  from  Washington, 
D.C.,  to  fill  what  was  supposed  to  be  a 
medium-security  prison.”  There  were  13 
stabbings,  two  murders  and  six  escapes  in 
the  first  fourteen  months  of  the  prison’s 
operation,  resulting  in  a class-action  law- 
suit and  $1.65  million  settlement.  [See: 
PLN,  Aug.  1999,  p.14;  Nov.  1998,  p.6; 
June  1998,  p.14].  When  local  residents 
complained  of  the  danger  the  private 
prison  posed  to  their  community,  CCA 
blew  them  off. 

“It’s  nice  if  your  community  is  happy 
with  you  - that’s  an  extra,”  remarked  CCA 
co-founder  Doctor  Crants.  “But  the  busi- 
ness is  built  around  providing  a valuable 
service  to  our  customers.”  And  CCA’s 
customers  are  not  members  of  the  public 
but  rather  the  government  agencies  they 
contract  with. 

That  is  yet  another  reason  against 
privatizing  prisons.  When  things  go 
wrong,  prisons  that  are  under  govern- 
mental control  and  the  public  officials 
who  oversee  them  are  responsible  to  the 
public.  Private  prison  companies  answer 
only  to  their  shareholders;  they  are  not  in 
business  for  the  public  good. 

The  ACLU  report  suggests  real  sen- 
tencing reform  as  the  answer  to  expanding 
prison  expenditures  and  budgetary  woes: 
If  fewer  people  are  incarcerated,  there 
will  be  less  need  to  rely  on  private  prison 


companies  to  house  them. 

In  addition  to  the  ACLU  of  Ohio’s 
report  on  prison  privatization,  another  orga- 
nization, Policy  Matters  Ohio,  also  released 
a report  in  April  2011  related  to  the  cost 
effectiveness  of  prison  privatization.  “The 
state’s  method  for  calculating  the  hefty  sav- 
ings it  has  claimed  for  private  prisons  does 
not  stand  up  well  to  scrutiny.  It  has  shifted 
substantially  and  in  some  cases  mysteriously 
and  inexplicably,  from  biennium  to  bien- 
nium,” the  report  stated.  “And  a detailed 
examination  of  the  calculations  over  the  last 
six  years  shows  them  to  be  riddled  with  er- 
rors, oversights  and  omissions  of  significant 
data  and  potentially  tainted  by  controversial 
accounting  assumptions  that  many  experts 
consider  deeply  flawed.” 

Other  recent  reports  on  private 
prisons  were  issued  by  the  American  Fed- 
eration of  State,  County  and  Municipal 
Employees  ( Making  a Killing:  How  Prison 
Corporations  are  Profiting  from  Campaign 
Contributions  and  Putting  Taxpayers  at 
Risk)  in  May  2011,  and  by  the  Justice 
Policy  Institute  ( Gaming  the  System:  How 
the  Political  Strategies  of  Private  Prison 
Companies  Promote  Ineffective  Incarcera- 
tion Policies)  in  June  2011. 

Further,  on  November  2,  2011  the 
ACLU  National  Prison  Project  released  a 
report  titled  Banking  on  Bondage:  Private 


Prisons  and  Mass  Incarceration,  by  staff 
attorney  David  Shapiro.  The  comprehen- 
sive 57-page  report  concludes  that  “mass 
incarceration  provides  a gigantic  wind- 
fall for  one  special  interest  group  - the 
private  prison  industry  - even  as  current 
incarceration  levels  harm  the  country  as 
a whole.” 

All  of  the  reports  cite  significant 
problems  with  prison  privatization.  IH 

Sources:  “Prisons  for  Profit:  A Look  at 
Prison  Privatization,”  ACLU  of  Ohio 
(April  2011);  Columbus  Dispatch;  As- 
sociated Press;  www.drc.ohio.gov;  www. 
aclu.  org 
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Immigrants  Have  Special  Sixth  Amendment  Rights 
But  Limited  Time  to  Enforce  Them 


In  negotiating  plea  bargains  for  immi- 
grants, many  defense  lawyers  forget  to 
focus  on  the  primary  goal  for  their  clients 
- staying  in  the  United  States.  While  no 
reliable  data  exists  on  how  many  im- 
migrants are  in  state  prisons,  the  federal 
government  estimates  that  immigrants  are 
about  25%  of  the  federal  prison  popula- 
tion. Immigrants  include  individuals  with 
green  cards,  refugee  status,  undocumented 
persons  and  persons  here  on  visas.  How- 
ever, defense  lawyers,  district  attorneys, 
attorney  generals,  and  judges  often  fail 
to  account  for  a person’s  legal  status  here 
in  the  United  States  when  entering  a plea 
for  a criminal  offense. 

With  most  defendants,  less  time  in 
jail  or  prison  may  be  a top  priority  but  for 
immigrants  a plea  to  a misdemeanor  with 
no  jail  time  may  signify  a life  of  exile  to  a 
country  they  have  never  known.  Defense 
lawyers  cannot  assume  what  is  good  for 
the  typical  U.S.  citizen  defendant  is  good 
for  the  non-citizen  defendant.  In  fact, 
many  immigrants  are  willing  to  serve 
longer  prison  sentences  in  exchange  for 
the  security  of  being  able  to  stay  here  in 
the  United  States. 

Unfortunately,  most  immigrants  do 
not  realize  the  dramatic  impact  that  a 
conviction  can  have  on  their  lives  until  the 
immigration  authorities  begin  deporta- 
tion proceedings.  This  may  happen  while 
someone  is  serving  a criminal  sentence  in 
prison  or  after  the  prison  or  jail  sentence 
has  ended. 

Many  prisoners  are  screened  by  im- 
migration officials  during  their  prison 
sentence.  If  immigration  authorities 
believe  the  immigrant  is  deportable,  they 
can  put  a detainer  on  the  person,  pick 
them  up  within  48  hours  of  the  end  of 
their  release  date,  and  transfer  them  to  an 
immigration  detention  center  anywhere  in 
the  United  States. 

Upon  arrival  in  immigration  deten- 
tion, it  begins  to  settle  in  that  the  accused 
may  not  have  understood  the  exact  im- 
pact of  the  plea  agreement.  The  defense 
lawyer  may  not  have  ever  explained  that 
certain  convictions  result  in  almost  au- 
tomatic deportation.  Also,  the  defense 
lawyer  may  have  given  mistaken  legal 
advice  that  the  plea  would  not  have  any 
impact  on  their  immigration  status  - 


by  Holly  S.  Cooper  & Anel  Carrasco 

when  in  fact  it  does. 

The  Supreme  Court,  in  Padilla  v. 
Kentucky,  130  S.Ct.  1473,  1480-82  (2010), 
recognized  that  the  Sixth  Amendment  right 
to  effective  assistance  of  counsel  includes 
a duty  to  inform  non-citizen  defendants 
of  the  impact  a plea  will  have  on  their  im- 
migration status.  For  many  defendants,  this 
means  a legal  remedy  may  exist  to  overturn 
a conviction  if  in  fact  the  defendant  was  not 
warned  of  the  immigration  consequences 
of  his  plea.  Immigrants  must  also  show 
that  this  failure  to  advise  about  the  im- 
migration impact  prejudiced  the  accused. 
Prejudice  may  include,  if  it  had  not  been 
for  the  bad  legal  advice,  the  person  could 
have  asserted  his  right  to  a jury  trial,  could 
have  raised  a defense  to  the  charge,  or  could 
have  negotiated  a plea  that  would  not  have 
stripped  him  of  his  papers  or  ability  to 
get  papers.  Currently,  a split  is  developing 
among  the  courts  as  to  whether  the  Padilla 
rule  is  retroactive.  Seee.g.,  Commonwealth 
v.  Clarke,  949  N.E.2d  892, 899  (Mass.  201 1) 
(Padilla  retroactive);  U.S.  v.  Orocio,  645 
F.3d  630  (3rd  Cir.  201 1 )(same);  Chaidez  v. 
United  States,  655  F.3d  684  (7th  Cir.  201 1) 
(Padilla  not  retroactive);  United  States  v. 
Hong,  2011  U.S.  App.  LEXIS  18034(10,h 
Cir.  2011)  (Padilla  not  retroactive  to  cases 
on  collateral  review). 

But  even  if  a non-citizen  can  show 
defense  counsel  failed  to  advise  him  and  he 
was  prejudiced,  the  immigrant  may  only  be 
able  to  assert  this  defense  while  in  criminal 
custody.  Many  state  courts  have  held  that  to 
bring  a petition  for  a writ  of  habeas  corpus 
to  vacate  the  conviction,  the  individual  must 
be  in  criminal  custody.  Custody  typically 
includes  incarceration,  probation,  or  pa- 
role for  the  deportable  conviction.  Courts 
have  found,  however,  that  immigration 
detention  does  not  count  as  custody  if 
parole  and  probation  for  that  offense  have 
been  terminated.  People  v.  Carrera,  239 
111.  2d  241,  940  N.E.2d  1111,  1118(2010) 
(liberty  must  be  curtailed  by  state  to  file 
relief  under  Post-Conviction  Hearing  Act 
and  federal  immigration  custody  does  not 
count  as  state  curtailment  of  liberty);  People 
v.  Villa,  445  Cal ,4th  1063  (2009)(Califomia 
habeas  statute’s  requirement  that  individual 
be  “imprisoned”  or  “restrained”  does  not 
include  restraint  or  detention  by  federal 
immigration  authorities). 


This  means  that  many  people  may 
not  realize  that  their  convictions  are  de- 
portable until  they  arrive  in  immigration 
detention,  but  by  then  it  may  be  too  late 
to  vacate  that  conviction  if  parole  and 
probationary  terms  have  ended.  Parole 
boards  and  probation  offices  are  also  ter- 
minating parole  and  probation  early  when 
immigrants  arrive  in  immigration  custody. 
It  is  unknown  whether  this  is  an  attempt 
to  cut  off  post-conviction  options  for 
immigrants  and  the  legality  of  this  early 
termination  may  be  questionable. 

What  is  clear  is  that  immigrants 
should  explore  their  post-conviction  op- 
tions for  vacating  a conviction  as  soon 
as  possible.  Offenses  such  as  drug  sales, 
burglary,  theft,  crimes  of  violence,  domes- 
tic violence  offenses,  rape,  sexual  abuse 
of  a minor,  possession  of  a controlled 
substance,  possession  of  drug  parapher- 
nalia, and  many  others  may  make  an 
immigrant  deportable.  If  the  immigrant 
was  never  informed  by  his  defense  lawyer 
about  how  these  convictions  could  affect 
his  papers,  he  may  have  a right  to  overturn 
his  conviction. 

One  risk  worth  evaluating  is  that 
even  if  the  immigrant  ends  up  winning 
his  petition  for  writ  of  habeas  corpus  and 
vacating  his  deportable  conviction,  the 
district  attorney  or  attorney  general  can 
recharge  the  immigrant  for  the  same  of- 
fenses. In  some  cases  the  district  attorney 
may  be  willing  to  negotiate  a plea  that  is 
not  deportable,  but  some  district  attorneys 
may  play  hardball  on  the  plea  negotiations 
and  immigrants  could  end  up  with  a worse 
conviction  and  more  prison  time.  It  is  a 
risk  that  needs  to  be  evaluated  and  care- 
fully considered. 

Finally,  immigrants  need  to  under- 
stand exactly  how  a conviction  impacts 
their  legal  status  or  ability  to  get  papers 
before  trying  to  vacate  a conviction.  Some 
offenses  may  not  even  be  deportable.  For 
example,  negligent  vehicular  manslaugh- 
ter may  not  be  a deportable  offense  in 
some  circuits,  even  where  a lengthy  sen- 
tence is  imposed.  Some  offenses  may 
be  deportable  but  there  may  be  defenses 
against  deportation  such  as  political 
asylum,  cancellation  of  removal,  relief 
under  the  Convention  Against  Torture 
or  adjustment  of  status.  Before  an  im- 
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migrant  embarks  to  vacate  his  conviction, 
he  must  carefully  evaluate  the  impact  of 
the  conviction  and  make  sure  it  is  actually 
deportable  and  determine  how  it  affects 
his  defenses  to  immigration  relief 

Source:  GAO,  Criminal  Alien  Statistics 
Information  on  Incarcerations,  Arrests  and 
Costs,  GAO-11-187  (Washington,  D.C. 
March  2011) 

Other  legal  sources: 

Resources  on  Padilla: 

Immigrant  Defense  Project,  A De- 
fending Immigrants  Partnership  Advisory: 
Duty  of  Criminal  Defense  Counsel  Rep- 
resenting an  Immigrant  After  Padilla  v. 
Kentucky,  (April  6,  2010). 

D.  Kesselbrenner,  A Defending  Im- 
migrants Partnership  Practice  Advisory: 
Retroactive  Applicability  of  Padilla  v.  Ken- 
tucky, National  Immigration  Project  of  the 
National  Lawyers  Guild  (March  17, 201 1). 

C.  Garcia  Hernandez,  Major  Issues 
the  Courts  Have  Been  Dealing  with  Since 
Padilla  v.  Kentucky.  201 1 Emerging  Issues 
5882  (Sept.  8,2011). 

Immigrant  Defense  Project  and  New 
York  University  School  of  Law  Immi- 
grant Rights  Clinic,  Judicial  Obligations 
After  Padilla  v.  Kentucky:  The  Role  of 
Judges  in  Upholding  Defendants’  Rights 


William  L.  Schmidt 

e Attorney  atl^aw 

Have  you  been  seriously  injured? 
Wrongly  convicted?  Denied  parole? 

Accidents  § Appeals  § Police  Brutality 
Federal  • State  • Local 

Rights,  Writs,  Parole  Hearings,  Transfers,  Classification,  Visiting,  Medical 
Providing  Justice  Throughout  California  by  Plane 


to  Advice  About  the  Immigration  Conse- 
quences of  Criminal  Convictions,  (October 
2011). 

Washington  Defender  Association’s 
Immigration  Project,  Advisory:  Duty  of 
Criminal  Defense  Counsel  Representing 
Immigrant  Defendant  After  Padilla  v. 
Kentucky,  (April  7,  2010). 

K.  Hartzler,  Surviving  Padilla:  A De- 
fender's Guide  to  Advising  Noncitizens  on 
the  Immigration  Consequences  of  Criminal 
Convictions, ( Florence  Immigrant  & Refu- 
gee Rights  Project  201 1). 

State  Post-Conviction  Remedies 

D.  Wilkes,  State  Post-Conviction 
Remedies  and  Relief  Handbook  (2009) 

N.  Tooby,  California  Post-Conviction 
Relief  for  Immigrants  (2009  Edition) 

N.  Tooby,  Post-Conviction  Relief  for 
Immigrants  [National  Edition  2004) 

Other  Criminal-Immigration  Resources: 

Manuel  D.  Vargas,  Removal  Defense 
Checklist  in  Criminal  Charge  Cases  (Nov. 
21,2007). 

Defending  Immigrants  Partner- 
ship, Representing  Noncitizen  Criminal 
Defendants:  A National  Guide,  (2008). 
defendingimmigrationlaw.com. 

Manuel  D.  Vargas,  Tips  on  How  to 
Work  with  an  Immigration  Lawyer  to 


Best  Protect  your  Non-Citizen  Defendant 
Client,  (2004). 

Immigrant  Defense  Project,  “Par- 
ticularly Serious  Crime  " Bars  on  Asylum 
and  Withholding  of  Removal:  Case  Law 
Standards  and  Sample  Determinations, 
(January,  2011). 

Immigrant  Defense  Project,  Immigra- 
tion Consequences  of  Crimes  Summary 
Checklist. 

Ninth  Circuit 

Brady,  Tooby,  Mehr,  Junck,  Defend- 
ing Immigrants  in  the  Ninth  Circuit:  Impact 
of  Crimes  under  California  and  Other  State 
Laws,  ( 10th  Edition). 

Seventh  Circuit 

Maria  Baldini-Poterman,  Defend- 
ing Non-Citizens  in  Illinois,  Indiana  arid 
Wisconsin,  Heartland  Alliance’s  National 
Immigrant  Justice  Center,  2009.  www.im- 
migrantj  ustice.  org. 

Arizona 

Kathy  Brady,  Holly  Cooper,  et  ah, 
Quick  Reference  Chart  & Annotations  for 
Determining  Immigration  Consequences  of 
Selected  Arizona  Offenses,  (2009).  www. 
ilrc.org. 

Kara  Hartzler,  Immigration  Conse- 
quences of  Your  Client’s  Criminal  Case, 
(2008),  Powerpoint  presentation  available 
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at  www.defendingimmigrants.org. 
California 

Katherine  Brady,  Quick  Reference 
Chart  to  Determining  Selected  Immigra- 
tion Consequences  to  Select  California 
Offenses,  (2010).  www.ilrc.org. 

Katherine  Brady,  Effect  of  Selected 
Drug  Pleas  After  Lopez  v.  Gonzales,  a 
quick  reference  chart  on  the  immigration 
consequences  of  drug  pleas  for  criminal 
defenders  in  the  Ninth  Circuit  (2007).  www. 
ilrc.org. 

Immigration  Criminal  Law  Resources 
for  California  Criminal  Defenders,  www. 
ilrc.org. 

Connecticut 

Jorge  L.  Baron,  A Brief  Guide  to 
Representing  Non-Citizen  Criminal  De- 
fendants in  Connecticut,  (2007).  www. 
defendingimmigrants.org  or  www.immi- 
grantdefenseproj  ect . org. 

Elisa  L.  Villa,  Immigration  Issues  in 
State  Criminal  Court:  Effectively  Deal- 
ing with  Judges,  Prosecutors,  and  Others, 
Conn.  Bar  Inst.,  Inc.,  (2007). 

District  of  Columbia 

Gwendolyn  Washington,  PDS  Im- 
migrant Defense  Project’s  Quick  Reference 
Sheet,  Public  Def.  Serv.,  (2008). 

Florida 

Quick  Reference  Guide  to  the  Basic 
Immigration  Consequences  of  Select 
Florida  Crimes,  Fla.  Imm.  Advocacy  Ctr., 
(2003).  www.defendingimmigrants.org. 

Illinois 

National  Immigration  Project,  Se- 
lected Immigration  Consequences  of 
Certain  Illinois  Offenses,  (2003).  www. 
defendingimmigrants.org. 

Indiana 

Indiana  Public  Defender  Council, 
Immigration  Consequences  of  Criminal 
Convictions,  (2007).  www.in.gov/ipdc/ 
general/manuals.html. 

Iowa 

Tom  Goodman,  Immigration  Con- 
sequences of  Iowa  Criminal  Convictions 
Reference  Chart. 

Maryland 

Abbreviated  Chart  for  Criminal  De- 
fense Practitioners  of  the  Immigration 
Consequences  of  Criminal  Convictions 
Under  Maryland  State  Law  (Maryland 
Office  of  the  Public  Defender  & Univer- 


sity of  Maryland  School  of  Law  Clinical 
Office,  2008). 

Massachusetts 

Dan  Kesselbrenner  & Wendy  Wayne, 
Selected  Immigration  Consequences  of 
Certain  Massachusetts  Offenses,  National 
Immigration  Project  (2006).  www.defend- 
ingimmigrants.  org. 

Wendy  Wayne,  Five  Things  You  Must 
Know  When  Representing  Immigrant  Cli- 
ents (2008). 

Michigan 

David  Koelsch,  Immigration  Conse- 
quences of  Criminal  Convictions  (Michigan 
Offenses),  U.  Det.  Mercy  School  of  Law 
(2008).  www.michiganlegalaid.org. 

Minnesota 

Maria  Baldini-Potermin,  Defending 
Non-Citizens  in  Minnesota  Courts:  A 
Practical  Guide  to  Immigration  Law  and 
Client  Cases,  17  Law  & Ineq.  567  (1999). 

New  Jersey 

Joanne  Gottesman,  Quick  Reference 
Chart  for  Determining  the  Immigration 
Consequences  of  Selected  New  Jer- 
sey Criminal  Offenses,  (2008).  www. 
defendingimmigrants.org  or  www.immi- 
grantdefenseproject.org. 

New  Mexico 

Jacqueline  Cooper,  Reference  Chart 
for  Determining  Immigration  Conse- 
quences of  Selected  New  Mexico  Criminal 
Offenses,  New  Mexico  Criminal  Defense 
Lawyers  Association,  (July  2005).  www. 
defendingimmigrants.org. 

New  York 

Manuel  D.  Vargas,  Representing  Im- 
migrant Defendants  in  New  York,  (4lh  ed. 
2006).  www.immigrantdefenseproject. 
org. 

Immigrant  Defense  Project,  Quick 
Reference  Chart  for  New  York  Offenses, 
(2006).  www.defendingimmigrants.org  or 
www.immigrantdefenseproject.org. 

North  Carolina 

Sejal  Zota  & John  Rubin,  Immigration 
Consequences  of  a Criminal  Conviction  in 
North  Carolina,  Office  of  Indigent  De- 
fense Services,  (2008). 

Oregon 

Steve  Manning,  Wikipedia  Practice 
Advisories  on  the  Immigration  Consequenc- 
es of  Oregon  Criminal  Offenses,  Oregon 
Chapter  of  American  Immigration  Law- 
yers Association  and  Oregon  Criminal 
Defense  Lawyers  Association,  (2009). 
www.ailaoregon.com. 


Pennsylvania 

A Brief  Guide  to  Representing  Nonciti- 
zen Criminal  Defendants  in  Pennsylvania, 
(Defender  Association  of  Philadelphia, 
2010).  www.immigrantdefenseproject. 
org. 

Tennessee 

Michael  C.  Holley,  Guide  to  the  Basic 
Immigration  Consequences  of  Select  Ten- 
nessee Offenses,  (2008). 

Michael  C.  Holley,  Immigration 
Consequences:  How  to  Advise  Your  Cli- 
ent, Tennessee  Association  of  Criminal 
Defense  Lawyers. 

Texas 

Immigration  Consequences  of  Selected 
Texas  Offenses:  A Quick  Reference  Chart, 
(2004-2006).  www.defendingimmigrants. 
org. 

Vermont 

Rebecca  Turner,  A Brief  Guide  to  Rep- 
resenting Non-Citizen  Criminal  Defendants 
in  Vermont,  (2005). 

Rebecca  Turner,  Immigration  Con- 
sequences of  Select  Vermont  Criminal 
Offenses  Reference  Chart,  (2006).  www. 
defendingimmigrants.  org. 

Virginia 

Mary  Holper,  Reference  Guide  and 
Chart  for  Immigration  Consequences  of 
Select  Virginia  Criminal  Offenses,  (2007). 
www.defendingimmigrants.  org. 

Washington 

Ann  Benson  and  Jonathan  Moore, 
Quick  Reference  Chart  for  Determining 
Immigration  Consequences  of  Selected 
Washington  State  Offenses,  Washington 
Defender  Association’s  Immigration  Proj- 
ect, (2009).  www.defendingimmigrants. 
org  or  www.defensenet.org/immigration- 
project/immigration-resources. 

WDA  Immigration  Project,  Repre- 
senting Immigrant  Defendants:  A Quick 
Reference  Guide  to  Key  Concepts  and 
Strategies,  (2008).  www.defensenet. 
org/immigration-project/immigration- 
resources. 

Wisconsin 

Wisconsin  State  Public  Defender, 
Quick  Reference  Chart  - Immigration 
Consequences  of  Select  Wisconsin  Crimi- 
nal Statutes. 

Holly  Cooper  is  art  immigration  law  pro- 
fessor at  UC  Davis  and  Ariel  Carrasco  is  a 
UC  Davis  King  Hall  Immigrant  Detention 
Fellow. 
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Ohio  County’s  Intensive  Probation  Program  Failing  Miserably 


A study  has  found  that  an  intensive 
probation  program  in  Hamilton 
County,  Ohio  is  so  unsuccessful  that  its 
participants  are  actually  more  likely  to 
re-offend  than  those  convicted  of  similar 
crimes  who  receive  no  supervision  at  all, 
according  to  the  state’s  Department  of 
Rehabilitation  and  Correction  (DRC). 

The  program’s  success  rate  is  a mere 
29  percent.  That  ranks  as  the  worst  in  the 
state.  Probationers  in  Hamilton  County 
were  21  percent  more  likely  to  re-offend 
than  those  with  comparable  ages  and 
convictions  who  were  not  under  any  su- 
pervision. 

Other  counties  saw  reductions  in 
recidivism  among  offenders  on  intensive 
probation.  Butler  County’s  program 
participants  were  17  percent  less  likely  to 
re-offend,  while  in  Clermont  County  the 
recidivism  rate  was  13  percent  lower. 

This  is  despite  the  fact  that  Hamilton 
County  spends  more  per  probationer  than 
any  other  county  in  Ohio.  The  county  also 
receives  more  state  money  than  any  other 
county,  even  larger  ones. 

Hamilton  County  received  around 
$1.7  million  in  state  funding  during  fis- 
cal year  2009  for  its  intensive  probation 
program.  With  728  people  to  supervise, 
the  county  spends  an  average  of  $2,308 
per  probationer. 

Yet  only  183  of  the  640  people  who 
completed  the  program  in  fiscal  year 
2009  did  so  successfully.  That  compares 
unfavorably  with  the  state’s  more  popu- 
lous counties.  Franklin  County,  in  which 
the  capital  of  Columbus  is  located, 
had  a success  rate  of  48  percent,  while 
Cuyahoga  County,  with  the  state’s  largest 
population,  most  of  whom  reside  in  the 
city  of  Cleveland,  had  a success  rate  of 
56  percent. 

“We  gave  every  county  a report  card 
and  [Hamilton  County]  did  terrible  across 
the  board,”  said  Ed  Latessa,  head  of  the 
University  of  Cincinnati’s  criminal  justice 
division,  who  helped  produce  the  proba- 
tion recidivism  study. 

Prison  officials  threatened  to  pull 
state  funding  for  Hamilton  County’s 
intensive  probation  program,  which  they 
said  was  failing. 

Linda  James,  deputy  director  of  the 
prison’s  Division  of  Parole  and  Commu- 
nity Services,  said,  “If  Hamilton  County 
...  doesn’t  reach  a certain  level  of  quality, 
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by  Justin  Miller 

DRC  can  no  longer  fund  [its]  ineffective 
programs.  We  have  to  make  sure,  as  good 
stewards  of  tax  dollars,  that  the  money 
is  well  spent  and  we  obviously  cannot 
continue  to  put  money  into  programs  that 
do  not  have  any  effect,  or  worse  yet,  cause 
more  people  to  wind  up  in  prison.” 

The  intensive  probation  program  deals 
with  people  convicted  of  felony  assaults, 
drug  trafficking,  concealed  weapons  charg- 
es and  sex  offenses.  It  is  considered  by  many 
to  be  a last  chance  for  those  who  otherwise 
would  end  up  in  prison.  Participants  must 
report  to  their  probation  officers  at  least 
once  a week  and  receive  at  least  one  home 
visit  per  month. 

The  program  is  intended  to  improve 
community  safety  while  saving  the  state 
money  by  reducing  incarceration  rates, 
said  Casey  DeNoma,  director  of  Ham- 
ilton County’s  intensive  supervision 
probation  program. 


A number  of  prisoners  in  Virginia 
have  been  held  in  segregation  for 
more  than  a decade  because  they  refuse 
to  cut  their  hair  or  beards  on  religious 
grounds. 

Since  December  1999,  the  Virginia 
Department  of  Corrections’  grooming 
policy  has  required  male  prisoners  to  keep 
their  hair  cut  above  the  shirt  collar,  as  well 
as  around  the  ears.  It  also  prohibits  beards 
and  goatees. 

The  stated  reasons  for  the  policy  are 
related  to  security  and  health  concerns. 
For  example,  the  policy  is  intended  to 
prevent  prisoners  from  drastically  altering 
their  appearances,  thereby  making  them 
easier  to  identify  should  they  escape,  and 
to  prevent  prisoners  from  hiding  con- 
traband in  their  hair.  Female  prisoners, 
however,  are  allowed  to  have  shoulder- 
length  hair. 

A number  of  Virginia  prisoners,  fol- 
lowers of  the  Rastafarian  religion,  have 
been  kept  in  segregation  for  violating  the 
grooming  policy.  They  contend  the  policy 
infringes  on  their  religious  rights  since 
Rastafarians  let  their  hair  grow  in  dread- 
locks and  do  not  cut  their  beards. 
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Mike  Walton,  who  heads  Hamilton 
County’s  Probation  Department,  argued 
that  the  county’s  program  had  to  supervise 
some  of  the  most  difficult  probationers 
in  the  state.  He  warned  that  critics  were 
concentrating  on  fiscal  issues  when  safety 
concerns  should  be  at  the  forefront. 

“Public  safety  is  the  officer  and  the 
court’s  paramount  responsibility,  not  sav- 
ing the  state  money,”  he  said,  noting  that 
sometimes  sending  people  who  violate  the 
terms  of  their  probation  back  to  prison  is 
the  best  way  to  protect  the  community. 

An  even  better  way  to  protect  the 
community,  though,  would  be  to  simply 
release  them  with  no  government  super- 
vision which  in  reality  does  little  to  aid 
probationers  or  parolees  in  finding  and 
keeping  work  and  housing  or  otherwise 
improving  their  lives. 

Source:  www.  Cincinnati,  com 


Eric  Balaban,  an  attorney  with  the 
ACLU’s  National  Prison  Project,  called 
it  “...  remarkable,  based  solely  upon 
the  continued  violation  of  grooming 
policy,  to  put  somebody  in  the  hole  for 
10  years.” 

It  is  unclear  exactly  how  many  pris- 
oners are  being  held  in  segregation  for 
refusing  to  comply  with  the  DOC’s  groom- 
ing policy.  Elton  L.  Williams,  a prisoner 
at  the  Greensville  Correctional  Center, 
forwarded  a list  of  10  people,  including 
himself,  who  had  been  in  segregation  since 
1999.  Another  prisoner,  Ivan  Sparks,  died 
in  October  2009  after  spending  nearly  a 
decade  in  isolation. 

And  there  may  be  many  more.  Six 
prisoners  recently  contacted  the  Richmond 
Times-Dispatch.  They  claimed  there  were 
originally  many  prisoners  at  the  same  fa- 
cility in  segregation  for  refusing  to  comply 
with  the  grooming  policy  who  were  later 
moved  to  other  prisons  around  the  state. 
The  Associated  Press  reported  in  June 
2011  that  48  prisoners  were  in  segrega- 
tion for  refusing  to  follow  the  grooming 
policy. 

Prisoners  being  held  in  isolation  are 
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Virginia  Prisoners  Held  in  Segregation  Over 
10  Years  for  Violating  DOC  Grooming  Policy 

by  Justin  Miller 


confined  alone,  in  small  cells.  They  are  al- 
lowed out  for  only  three  showers  and  five 
hour-long  recreation  periods  per  week. 
They  are  permitted  one  non-contact  visit 
per  week,  plus  two  phone  calls  per  month. 
They  are  not  allowed  to  participate  in 
any  recreational,  educational  or  treat- 
ment programs,  nor  can  they  mix  with 
the  general  population.  Further,  they  do 
not  earn  any  good-time  credits,  effectively 
lengthening  their  sentences. 

Williams  argued  that  prisoners  who 
refuse  to  cut  their  hair  are  being  punished 
more  severely  than  serial  killers  or  prison- 
ers who  commit  assaults  while  they  are 
imprisoned,  both  of  whom  may  eventually 
re-enter  the  general  population.  “Not  us, 
though,”  said  Williams.  “Solitary  confine- 
ment has  become  our  doom.” 

The  Virginia  DOC’s  grooming  policy 
has  been  challenged,  unsuccessfully,  in 
federal  court.  With  representation  by  the 
ACLU,  prisoners  affected  by  the  policy, 
including  Rastafarians  and  Muslims,  filed 
suit  in  2003  arguing  that  the  grooming 
policy  violated  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RLU- 
IPA).  [See:  PLN,  Sept.  2006,  p.37]. 

Following  a bench  trial  the  district 
court  entered  judgment  in  favor  of  the 


DOC  on  August  16,  2006,  which  was  af- 
firmed by  the  4th  Circuit  in  an  unpublished 
opinion  in  January  2008.  “In  sum,  given 
the  record  before  us  and  the  requirement 
that  courts  give  due  deference  to  the  ex- 
pertise and  experience  of  prison  officials, 
we  affirm  the  district  court’s  judgment,” 
the  Court  of  Appeals  wrote.  See:  McRae 
v.  Johnson,  261  Fed.Appx.  554  (4th  Cir. 
2008). 

In  November  2010  the  Virginia  DOC 
released  31  Rastafarian  prisoners  from 
segregation  and  transferred  them  to  the 
Keen  Mountain  Correctional  Center,  to 
“better  manage  and  utilize  critical  bed 
space.” 

“While  there  remains  a need  for  con- 
sequences when  offenders  choose  not  to 
adhere  to  [DOC]  policy,  it  was  determined 
that  offenders  whose  only  offense  is  fail- 
ure to  comply  with  the  grooming  policy 
should  be  housed  and  managed  separately 
from  the  general  population  but  did  not 
require  housing  in  segregation,”  said  DOC 
spokesman  Larry  Traylor. 

However,  by  January  2011  ten  of 
those  prisoners  had  been  returned  to  seg- 
regation at  Wallens  Ridge  State  Prison,  a 
maximum-security  facility,  because  they 
refused  to  take  part  in  a program  that 


would  require  them  to  cut  their  hair  and 
shave  their  beards. 

A number  of  other  state  prison 
systems  have  similar  grooming  policies, 
including  South  Carolina,  where  a legal 
challenge  also  was  unsuccessful.  [See: 
PLN,  Feb.  2011,  p.42].  It  is  worth  noting 
that  the  only  state  prison  systems  that 
impose  such  grooming  rules  on  male  pris- 
oners tend  to  be  the  states  of  the  former 
confederacy. 

Sources:  Richmond  Times-Dispatch,  www. 
correctionsone.  com 
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Northern  California  Private  Pathology  Company  Under  Scrutiny 


A shortage  of  forensic  pathologists  in 
Northern  California  and  elsewhere 
in  the  nation  has  led  to  the  growth  of 
private  for-proht  forensics  companies. 
Forensic  Medical  Group  (FMG)  is  one  of 
those  companies.  FMG,  which  employs 
five  doctors,  conducts  all  the  autopsies 
for  Colusa,  Contra  Costa,  Sonoma, 
Sutter  and  Yolo  counties,  and  provides 
pathology  services  to  nine  other  counties, 
covering  21,000square  miles  in  N orthern 
California. 

While  some  of  the  doctors  hired  by 
FMG  are  well  respected  among  peers  in 
their  field,  the  firm  has  been  criticized 
for  hiring  pathologists  who  were  fired 
from  previously-held  government  posi- 
tions. Critics  also  complain  that  the  large 
number  of  autopsies  performed  by  FMG, 
and  the  fact  that  they  are  spread  out  over 
such  a large  area,  result  in  substandard 
performance  even  from  otherwise  compe- 
tent pathologists.  FMG  doctors  examine 
around  2,500  bodies  a year  - more  than 
the  San  Diego  County  medical  examiner 
and  more  than  double  the  number  of 
autopsies  conducted  by  the  Riverside 
County  coroner. 

“You  can’t  do  that  many  cases  well,” 
observed  Dr.  John  Pless,  a retired  Indiana 
University  forensic  pathology  professor 
and  director  of  the  National  Associa- 
tion of  Medical  Examiners.  “You  just 
cannot  do  it.  I don’t  care  who  you  are  or 
what  you’ve  got  working  for  you.  You’re 
going  to  miss  things,  there’s  no  question 
about  it.” 

Dr.  Brian  Peterson  was  the  long- 
standing president  of  FMG  before 
leaving  four  years  ago  to  become  chief 
medical  examiner  in  Milwaukee.  He  said 
his  work  schedule  at  the  company  was 
formidable. 


Catherine  Campbell,  Attorney 
P0  Box  4470 
Fresno,  CA  93744 
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“I  can  remember  one  time  driving  up 
to  Humboldt  County,  and  that  was  a five- 
hour  drive,  to  do  three  autopsies  including 
an  infant  and  drive  back  the  same  day  to 
be  at  work  in  the  morning,”  said  Peterson. 
“It  was  wear  and  tear.” 

Experts  recommend  that  a doctor 
perform  no  more  than  250  autopsies 
annually,  and  warn  that  exceeding  325  a 
year  causes  exhaustion  and  increases  the 
possibility  of  errors.  And  that  is  assuming 
the  bodies  are  all  in  the  same  place,  not 
that  doctors  have  to  drive  for  hours  to  get 
to  them.  [See:  PLN,  Jan.  20 1 1 , p.  1 ] . FMG 
doctors  conduct  at  least  300  autopsies  a 
year  and  some  have  a hectic  work  schedule 
that  exceeds  400  annually. 

That  demanding  schedule  sometimes 
leads  to  mistakes.  For  example.  Dr.  Kelly 
Arthur,  one  of  FMG’s  owners,  autopsied 
the  wrong  body  in  Sonoma  County  in 
2006.  Instead  of  a 51-year-old  victim  of 
a fatal  car  crash,  she  examined  a 73-year- 
old  man  who  died  of  heart  disease.  After 
a technician  alerted  her  to  the  mistake, 
Arthur  acknowledged  that  in  her  rush  she 
had  skipped  routine  safeguards  designed 
to  prevent  such  errors. 

Also,  Peterson  acknowledged  hiring 
Dr.  Thomas  Gill  in  1998  when  he  was 
FMG’s  president.  Gill  had  been  fired  by 
the  Indianapolis  coroner  for  drinking  on 
the  job  and  misdiagnosing  several  cases. 

“My  thinking  at  the  time  was,  ‘If  I 
don’t  give  this  guy  a chance,  who  will?”’ 
Peterson  reminisced.  Gill  was  rehired 
by  FMG  in  2007,  but  they  let  him  go  in 
December  2010. 

Maybe  he  shouldn’t  have  been  given 
another  chance.  Mistakes  by  forensic 
pathologists  can  literally  be  a matter  of 
life  and  death;  their  mistakes  might  let 
a murderer  go  free  or  send  an  innocent 
person  to  prison.  Though  of  course,  the 
mistakes  they  make  seem  to  only  result  in 
wrongly  convicting  the  poor. 

That’s  what  happened  to  Corbin 
Easterling,  whose  wife  died  in  the  cold 
waters  of  San  Pedro  Bay  in  October  2004 
after  their  Jet  Ski  became  disabled  two 
miles  from  shore.  Easterling  was  rescued 
after  nineteen  hours.  He  had  managed  to 
pull  himself  onto  the  watercraft  and  was 
shaking  uncontrollably,  yet  still  clinging 
to  his  wife’s  life  vest  trying  to  keep  her 
afloat. 

Current  FMG  president  Dr.  Greg- 
ory Reiber  found  bruising  on  the  torso, 
neck,  mouth,  arms  and  legs  of  East- 


erling’s wife,  murky  water  in  her  lungs 
and  foam  in  her  airways.  He  ruled  the 
death  a homicide,  speculating  that  her 
husband  had  pushed  her  head  under 
water.  Yet  he  also  said  that  some  of  the 
bruises  occurred  after  death  and  none 
indicated  a struggle. 

Easterling  spent  18  months  in  jail 
charged  with  murdering  his  wife;  his 
defense  team  convinced  the  Sonoma 
County  district  attorney’s  office  to  send 
the  autopsy  file  to  another  pathologist, 
who  found  that  hypothermia  could  have 
been  the  cause  of  death.  A third  doctor 
agreed  the  death  may  have  been  an  ac- 
cident. The  charges  were  dropped  and, 
in  2006,  FMG  changed  its  findings  to 
indicate  accidental  death,  not  homicide. 
Easterling  died  of  a methamphetamine 
overdose  1 1 months  later. 

“It  was  so  horrible,”  said  Richard  Je- 
varian,  Easterling’s  father-in-law,  referring 
to  the  effect  the  case  had  on  the  family. 
“This  makes  or  breaks  the  lives  of  anyone 
who’s  involved  with  this.” 

Marin  County  stopped  using  FMG 
in  2008  after  the  county  coroner  found 
problems  with  the  company’s  work.  In 
one  case,  an  FMG  doctor  described  a 
woman’s  ovaries  as  being  “unremarkable” 
in  an  autopsy  report.  Which  was  in  itself 
remarkable,  since  her  ovaries  had  been 
removed  decades  before. 

Why  would  private  pathology  compa- 
nies conduct  an  excessively  high  number 
of  autopsies,  thus  increasing  the  pos- 
sibility of  error,  when  forensics  experts 
recommend  an  annual  limit  of  250  autop- 
sies per  doctor?  In  short,  money.  FMG 
charges  up  to  $ 1 ,250  for  a full  autopsy  and 
$600  for  external  examinations;  other  pri- 
vate pathology  firms  charge  up  to  $2,500 
per  autopsy.  Thus,  such  companies  have 
an  incentive  to  maximize  the  number  of 
autopsies  they  perform  even  when  that 
approach  may  increase  the  chance  of 
mistakes  being  made. 

Indeed,  lives  are  at  stake  when  autop- 
sies are  shoddily  performed.  Perhaps  that 
is  the  best  argument  against  privatizing 
such  an  important  governmental  func- 
tion and  subjecting  it  to  the  profit-driven 
motives  of  corporate  capitalism.  After 
all,  the  government  owes  the  duty  of 
seeking  justice  to  the  living  as  well  as  to 
the  dead.  FJ 

Sources:  San  Francisco  Chronicle,  Pro 
Publica,  PBS,  NPR,  California  Watch 
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Prison  Legal  News  Files  Censorship  Suit  Against  Florida  DOC 


On  November  17,  2011  the  ACLU  of 
Florida  and  the  Florida  Justice  In- 
stitute filed  a lawsuit  on  behalf  of  Prison 
Legal  News  in  the  U.S.  District  Court  for 
the  Southern  District  of  Florida.  Named 
as  defendants  in  the  suit  are  Florida 
Dept,  of  Corrections  (FDOC)  Secretary 
Kenneth  S.  Tucker  and  FDOC  wardens 
at  the  Everglades,  Dade  and  Flomestead 
Correctional  Institutions. 

According  to  the  complaint,  PLN 
accuses  the  FDOC  of  violating  its  rights 
under  the  First  and  Fourteenth  Amend- 
ments by  refusing  to  deliver  its  monthly 
publication  and  books  to  FDOC  prisoners 
system-wide. 

“When  the  government  blocks  in- 
formation based  on  the  content  of  that 
information,  that’s  censorship,”  said 
Randall  Marshall,  Legal  Director  for  the 
ACLU  of  Florida.  “These  publications 
provide  inmates  with  vital  information 
about  their  legal  rights  and  individuals 
in  FDOC  custody  have  a right  to  access 
these  publications.” 

Although  PLN’s  articles  and  editorial 
content  do  not  violate  FDOC  policies  or 
regulations,  PLN  is  being  censored  by 
Florida  prison  officials  purportedly  due 
to  its  advertisements  - such  as  ads  for 
pen-pal  services  and  alternative  prison 
phone  services. 

“The  FDOC  is  imposing  a blanket 
ban  on  all  of  PLN’s  publications,  includ- 
ing our  self-help  books  for  prisoners, 
because  they  don’t  like  some  of  our  ad- 
vertisers,” said  PLN  editor  Paul  Wright. 
“We  believe  that  is  entirely  pretextual 
and  an  unjustified,  exaggerated  response 
that  is  being  used  to  uphold  unconstitu- 
tional censorship  in  violation  of  the  First 
Amendment.” 

“We’re  a national  news  publication,” 
added  PLN  associate  editor  Alex  Fried- 
mann. “We  can’t  tailor  our  ad  content 
to  one  particular  state.  Florida’s  not 
banning  Time  or  Newsweek  because  they 
have  advertisers  for  cigarettes  or  cars, 
though  prisoners  aren’t  allowed  to  have 
those  either.” 

The  complaint  asks  the  district  court 
to  find  that  the  FDOC  is  censoring  PLN’s 
reading  materials  and  failing  to  provide 
due  process  in  violation  of  the  First 
and  Fourteenth  Amendments,  and  also 
requests  injunctive  relief,  attorney  fees 
and  costs. 

“This  illegal  conduct  by  the  FDOC 
is  precisely  the  type  of  activity  the  First 
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Amendment  was  meant  to  protect.  It 
is  why  our  country  was  founded  in  the 
first  place,  and  the  reason  free  speech 
and  freedom  of  the  press  is  in  the  First 
Amendment  of  the  Bill  of  Rights,”  noted 
Randall  Berg,  lead  counsel  and  President 
of  the  Florida  Justice  Institute. 

PLN  sued  the  FDOC  in  2004  over 
similar  censorship  issues,  and  the  FDOC 
changed  its  mail  policy  in  2005  to  allow 
PLN  to  be  distributed  to  Florida  state 
prisoners.  The  district  court  dismissed 
the  suit  as  being  moot;  the  11th  Circuit 
affirmed,  noting  that  the  FDOC  had  “pre- 
sented sufficient  evidence  to  show  that  it 
has  ‘no  intent  to  ban  PLN  based  solely  on 
the  advertising  content  at  issue  in  this  case’ 
in  the  future.”  [See:  PLN,  May  2011,  p.  1 0] . 
However,  in  2009  the  FDOC  changed  its 
mail  policy  again  and  began  censoring 


The  State  Bar  of  Texas  has  filed  a 
lawsuit  against  Lubbock  attorney 
Kevin  Glasheen,  alleging  that  he  grossly 
overcharged  clients  in  violation  of  the 
Bar’s  Disciplinary  Rules  of  Professional 
Conduct. 

Glasheen,  who  represents  over  a 
dozen  exonerated  former  prisoners, 
charged  them  about  $5  million  in  com- 
bined attorney  fees.  He  gave  around  $1.5 
million  to  Jeff  Blackburn,  chief  counsel  of 
the  Innocence  Project  of  Texas,  and  kept 
$3.5  million  for  his  law  firm.  Glasheen 
is  accused  of  having  told  his  clients  to 
forgo  pursuing  lawsuits  and  instead  use 
the  state’s  compensation  system.  He  then 
charged  them  25%  of  the  compensation 
money,  which  they  could  have  obtained 
without  legal  representation. 

In  fact,  an  exoneree  need  only  fill 
out  a simple  one-page  form  to  request 
compensation,  which  doesn’t  require  an 
attorney.  Some  exonerated  former  prison- 
ers, frustrated  with  waiting,  filled  out  their 
own  compensation  forms  and  then  were 
billed  by  Glasheen  for  25%  of  the  compen- 
sation they  received  nonetheless. 

Glasheen  sent  Steven  C.  Phillips,  an 
exoneree  who  spent  25  years  in  prison 
after  being  wrongfully  convicted,  a bill 
for  $1  million.  Yet  according  to  Phillips, 
Glasheen  never  filed  a single  motion  in 
court  on  his  behalf.  Phillips  and  another 
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PLN’s  publications,  even  though  PLN’s 
ad  content  had  not  changed. 

“This  is  about  as  clear  a case  of 
censorship  as  there  can  be,”  stated  ACLU 
of  Florida  Executive  Director  Howard 
Simon.  “Government  can’t  censor  ma- 
terial just  because  it  doesn’t  like  what’s 
being  published  in  the  material  - in  this 
case,  advertisements  for  pen-pal  services. 
Just  because  our  client  provides  legal 
information  for  people  who  are  incar- 
cerated doesn’t  mean  they  forfeit  their 
constitutional  rights.  The  Department 
of  Corrections  doesn’t  have  to  like  that 
fact,  but  they  are  obligated  to  respect 
it.”  See:  Prison  Legal  News  v.  Mayo, 
U.S.D.C.  (S.D.  Fla.),  Case  No.  l:ll-cv- 
24145-PAS.  FI 

Additional  source:  Miami  New  Times 


of  Glasheen’s  former  clients,  exoneree 
Patrick  Waller,  filed  separate  lawsuits 
against  Glasheen  over  the  excessive  fees. 
Waller  had  paid  Glasheen  $650,000;  a 
third  exoneree,  James  Giles,  later  joined 
Waller’s  suit. 

Glasheen,  who  filed  a counter-suit, 
argued  that  he  had  lobbied  the  Texas 
legislature  for  two  years  to  get  a statute 
enacted  that  pays  exonerees  $80,000  for 
each  year  of  wrongful  incarceration  plus 
a lifetime  annuity  - a substantial  increase 
over  the  previous  compensation  law. 
Waller  and  Phillips  countered  that  they 
hired  Glasheen  to  be  their  lawyer,  not  their 
lobbyist.  [See;  PLN,  Aug.  2010,  p.  1 2] . 

“It  sucked  the  life  out  of  me,”  said 
Phillips.  “There  could  be  some  sort  of 
reasonable  fee  for  lobbying.  The  gist  of  my 
complaint  is  I didn’t  hire  him  to  lobby.  I 
hired  him  to  sue  the  City  of  Dallas.” 

Attorney  Randy  Turner,  who  rep- 
resents Waller,  Phillips  and  Giles,  called 
Glasheen’s  fees  “grossly  unfair”  and 
“obscene.” 

“It  makes  me  sick  to  my  stomach,” 
said  Turner,  who  also  accused  Blackburn 
of  referring  lucrative  wrongful  conviction 
cases  to  Glasheen,  who  would  pay  him  a 
“kickback”  for  the  referrals. 

Glasheen’s  position  is  that  he  made 
his  clients  wealthy  by  successfully  lob- 
bying the  legislature  and  is  now  being 
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punished  for  it.  As  an  example,  he  says 
Phillips  would  have  received  $1.2  million 
under  the  previous  compensation  law  but 
is  now  eligible  for  up  to  $4  million. 

“We  are  dealing  with  a novel  ap- 
proach that  we  took  to  getting  these  clients 
some  good  results,”  said  Glasheen.  “And 
it  was  risky  and  it  worked  out  really  well 
and  there  was  a lot  of  money  involved.  It 
is  only  when  we  are  really  successful  and 
there  is  a lot  of  money  at  stake  that  anyone 
would  worry  about  fees.” 

Of  course,  Glasheen  did  not  single- 
handedly  enact  the  legislation.  There  were 
many  activists  involved  in  passage  of  the 
act,  which  was  named  after  the  first  Texas 
prisoner  to  be  exonerated  posthumously, 
after  he  died  in  prison  - Timothy  Cole. 
[See:  PLN,  July  2009,  p.  12]. 

Further,  the  question  isn’t  whether 
Glasheen  was  instrumental  in  getting 
the  legislation  passed.  It  is  whether  the 
exonerees  agreed  to  pay  for  his  lobbying 
efforts  and,  if  so,  whether  the  millions  he 
charged  were  reasonable. 

Glasheen  issued  a statement  in  January 
2011,  addressing  the  State  Bar’s  lawsuit  and 
defending  his  work  to  obtain  compensation 
for  exonerees.  He  noted  that  his  law  him 
had  “spent  thousands  of  hours  and  hun- 


dreds of  thousands  of  dollars  advancing 
this  group  of  wrongful  conviction  cases,” 
and  denied  any  impropriety  in  lobbying  for 
higher  statutory  compensation  amounts 
for  exonerated  prisoners. 

Meanwhile,  Phillips  asked  the  court 
to  void  the  contingent  fee  agreement  with 
Glasheen  as  being  “unconscionable  at  its 
inception,  and  0 thus  unenforceable  as  a 
matter  of  law.”  The  district  court,  ruling 
on  a summary  judgment  motion  on  Octo- 
ber 3,  2011,  rejected  Phillips’  claim  against 
Glasheen  for  “charging ...  a fee  for  lobbying 
when  [he  was]  not  hired  for  that  purpose.” 

The  court  also  rejected  Glasheen’s 
argument  that  to  void  a contract  due  to 
unconscionability  the  complaining  party 
must  show  both  procedural  and  substan- 
tive unconscionability. 

“When  one  whittles  through  the  often 
emotional  bark  to  reach  the  hardwood  of 
facts  and  law  that  actually  underpin  the 
outcomes  of  the  parties’  motions,  neither 
side  is  so  seriously  blameless  or  blamewor- 
thy as  portrayed,”  wrote  District  Court 
Judge  Ken  Molberg. 

The  case  settled  on  November  10, 
2011,  with  Glasheen  refunding  the  attor- 
ney fees  paid  by  Waller  and  Giles.  Phillips 
will  not  have  to  pay  anything  to  Glasheen 


and  vice  versa.  See:  Phillips  v.  Glasheen, 
Dallas  County  District  Court  (TX),  Case 
No.  DC-09-12513-D.  The  State  Bar  suit 
against  Glasheen  remains  pending. 

On  June  17,  2011,  Texas  Governor 
Rick  Perry  signed  into  law  a bill  (HB  417) 
that  prohibits  attorneys  from  charging 
exonerees  a percentage  of  their  com- 
pensation award  for  “preparing,  filing, 
or  curing”  a compensation  application; 
instead,  attorneys  may  only  charge  a fee 
“based  on  a reasonable  hourly  rate.”  The 
law  takes  effect  on  January  1,  2012. 

According  to  Texas  Comptroller 
Susan  Combs,  the  state  has  paid  over 
$41  million  in  compensation  to  “about  70 
people”  who  were  wrongly  convicted. 

Sources:  Associated  Press,  www.pratton- 
texas.com,  www.dallasohserver.com,  www. 
luhbockonline.  com 
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Denver  Prisoner’s  Death  Ruled  a Homicide;  Family  Files  Suit 


The  Denver  area  coroner’s  office  has 
ruled  the  death  of  a prisoner  at  the 
Van  Cise-Simonet  Detention  Facility 
(VCSDF)  a homicide. 

Marvin  L.  Booker,  56,  a homeless 
preacher,  died  on  July  9,  2010  after  a 
struggle  with  guards  at  VCSDF.  The  in- 
cident occurred  while  Booker  was  being 
booked  into  the  facility.  Guards  placed 
him  in  a chokehold,  piled  on  top  of  him 
and  Tasered  him  after  he  refused  to  go 
to  a holding  cell  and  reportedly  cursed 
at  a deputy.  Booker  wanted  to  first  get 
his  shoes  that  were  nearby;  as  a result,  he 
ended  up  dead. 

The  coroner  found  that  Booker  died 
due  to  “cardiorespiratory  arrest  during 
physical  restraint,”  with  an  enlarged 
heart,  emphysema  and  cocaine  use  cited 
as  contributing  factors.  According  to  the 
coroner,  guards  at  the  jail  placed  their 
entire  body  weight  on  Booker’s  back  for 
four  minutes  while  he  was  face  down. 
He  also  was  put  in  a “sleeper  hold”  for 
several  minutes  and  shocked  for  eight 
seconds  with  a Taser  after  he  had  been 
handcuffed. 

The  guards  involved  in  the  incident 
were  placed  on  paid  leave  pending  an 
investigation.  The  episode  was  recorded 
on  surveillance  video,  which  was  released 
publicly. 

The  Denver  Sheriff’s  Department 
said  “sleeper  holds”  were  permitted  under 
jail  policy,  but  that  the  guards’  actions 
would  be  reviewed  to  determine  if  there 
were  any  violations.  Undersheriff  Gary 
Wilson  prohibited  the  use  of  sleeper  holds 
by  guards  at  VCSDF  following  Booker’s 
death. 

Booker’s  family  filed  suit  against 
Denver  officials  in  February  2011.  “We 
were  forced  to  file  this  lawsuit  because 
every  time  we  petitioned  our  government 
and  requested  that  justice  be  pursued  be- 
cause of  [Booker’s]  tragic  death  ...  doors 
were  slammed  in  our  face,”  said  Darold 
W.  Killmer,  the  family’s  attorney. 

The  DA’s  office  declined  to  press 
charges  against  any  of  the  guards  involved 
in  Booker’s  death,  stating  it  was  manda- 
tory for  arrestees  to  comply  with  orders 
by  jail  staff.  Apparently  this  remains  true 
even  when  jail  employees  use  lethal  force 
as  a result  of  non-compliance. 

In  May  20 1 1 the  Sheriff’s  Department 
released  the  results  of  its  investigation, 


by  Brandon  Sample 

concluding  that  physical  force  was  neces- 
sary to  restrain  Booker  and  that  there 
were  no  violations  of  the  jail’s  use-of-force 
policy.  None  of  the  guards  involved  in 
Booker’s  death  was  disciplined.  His  family 
called  for  a federal  investigation. 

“I  don’t  see  how  these  officers 
could  be  cleared....  He  was  literally 
gang  killed,”  said  Rev.  Spencer  Booker, 
Marvin  Booker’s  brother.  “That  these 
officers  can  do  this  is  frightening  for  the 
citizens,  it’s  frightening  for  the  visitors 
that  would  come  to  your  city  to  know 
that  it’s  OK  for  these  officers  to  do  that 


Egyptian  officials  reported  in  January 
2011  that  thousands  of  prisoners 
clashed  with  guards  and  staged  mass  es- 
capes during  nationwide  protests  that  were 
part  of  the  revolutionary  movement  known 
as  Arab  Spring.  The  officials  acknowledged 
that  a number  of  prisoners  were  killed  or 
wounded  during  the  uprising. 

Against  a backdrop  of  looting  and 
lawlessness  that  occurred  in  some  Egyp- 
tian neighborhoods  during  the  revolution, 
most  of  the  escaped  prisoners  were  able 
to  evade  capture  after  they  broke  out.  Ac- 
cording to  news  reports,  almost  a dozen 
Hizbollah  and  Hamas  militants  who  were 
being  held  in  Egyptian  prisons  escaped 
and  returned  to  Gaza  and  Lebanon. 

General  Mohammed  al-Batran,  a 
prison  official  negotiating  with  prisoners 
who  were  demanding  their  release,  was 
killed.  Some  news  reports  indicated  he 
was  shot  by  a prison  guard. 

Other  Egyptian  prison  guards  were 
accused  of  fatally  shooting  dozens  of 
prisoners  and  a visitor  at  the  al-Qatta 
al-Gadeed  prison.  Another  81  prisoners 
at  that  facility  were  injured.  The  violence 
broke  out  after  prison  officials  rejected 
prisoners’  requests  to  be  set  free,  and 
continued  into  February  2011  after  the 
uprising  had  ended. 

“The  authorities  must  stop  the  use  of 
lethal  force  against  inmates  and  allow  all 
those  injured  to  receive  medical  treatment 
immediately,”  said  Malcolm  Smart,  direc- 
tor of  Amnesty  International’s  Middle 
East  and  North  Africa  office. 

At  the  Abu  Zaabal  prison  near  Cairo, 


and  actually ...  use  excessive  force  and  go 
back  to  work.” 

Booker  had  been  arrested  for  failure 
to  appear  in  court  on  a charge  of  pos- 
session of  drug  paraphernalia;  he  had 
already  posted  bail  when  he  struggled 
with  the  guards  and  consequently  died. 
The  lawsuit  filed  by  his  family  remains 
pending.  See:  Booker  v.  City  and  County 
of  Denver,  U.S.D.C.  (D.  Col.),  Case  No. 
1:11  -cv-00645-RBJ -KMT.  P 

Sources:  Denver  Post,  www.kdvr.com, 
www.  westword.  com 


guards  fired  birdshot  and  used  tear  gas, 
then  resorted  to  live  rounds  in  an  attempt 
to  regain  control.  After  the  initial  violence, 
prisoners  were  left  with  no  food,  limited 
water  and  inadequate  medical  care. 

It  was  later  reported  that  around 

23.000  of  Egypt’s  80,000  prisoners  es- 
caped during  the  national  uprising,  with 
estimates  of  at  least  200  killed.  About 

1 1.000  were  captured  or  later  surrendered 
to  authorities  while  the  rest  remain  at 
large.  Some  prison  guards  abandoned 
their  posts;  in  at  least  one  case,  armed  men 
tried  to  facilitate  an  escape  by  ramming  a 
prison  gate  with  a bulldozer. 

“Inside  the  prison,  we  pounded  on 
the  doors  and  no  one  came,  no  guards, 
so  we  figured  that  they  had  fled  because 
they  were  being  shot  at  from  outside,”  said 
Hassan  Wishah,  who  escaped  from  the 
Abu  Zaabal  prison.  “We  took  anything  we 
could  find,  chairs  and  fire  extinguishers, 
and  broke  the  doors.” 

The  Egyptian  revolution  resulted 
in  the  ouster  of  that  country’s  leader. 
President  Hosni  Mubarak.  Egypt’s  former 
Interior  Minister,  Habib  al-Adly,  who  was 
in  charge  of  the  nation’s  prisons  and  police 
force,  was  placed  in  detention.  A lawsuit 
has  since  been  filed  by  the  Egyptian  Cen- 
ter for  Development  and  Human  Rights 
over  the  shootings  of  prisoners  during  the 
uprising.  P 

Sources:  Jerusalem  Post,  Associated  Press, 
www.  monstersandcritics.  com,  www.  am- 
nesty. org,  www.  correctionsone.  com,  www. 
telegraph.co.uk,  Los  Angeles  Times 


Prisoners  Shot  and  Killed  During 
Egyptian  Revolution;  23,000  Escape 
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CD  Fitness  (10) 

CD  Outside  (12) 

CD  Weight  Watchers  (6) 

CD  Florida  Sport  Fishing  (6) 

CD  Parent  & Child  (9) 

CD  Whitetail  Journal  (6) 

CD  Fly  Fishing  in  Salt  Water  (6) 

CD  Parenting  Early  Years  (11) 

CD  Whole  Living  (10) 

CD  Flying  (12) 

CD  Parenting  School  Years  (11) 

CD  Wired  (12) 

CD  Four  Wheeler  (12) 

CD  Parents  (12) 

CD  Womans  Day  (15) 

CD  Freeskier  (6) 

CD  Plane  & Pilot  (12)  No  Renewal 

CD  Wood  (7) 

O Golf  Digest  (12) 

CD  Popular  Photography  (12) 

CD  Working  Mother  (8) 

CD  Golf  Tips  (7) 

CD  Predator  Xtreme  (6) 

CD  Yoga  Journal  (9) 

CD  Glamour  (12) 

CD  Prevention  (12) 

„ , , Tell  your  Friends  and  Families! 

Send  as  many  5 tor  $20  orders  as  you  like!  1 


Send  a copy  of  this  page  to  us.  Please  make  your  address  as  short  as  possible.  Current  customers  - Please  update  your  address! 
Allow  6-8  weeks  for  delivery.  Pay  by  check,  money  order  or  order  online  and  use  credit  card  or  PayPal. 
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US  EPA  Takes  Action  Against  Kansas  Prison  for  Asbestos  Violations 


The  federal  Environmental  Protec- 
tion Agency  (EPA)  has  issued  orders 
against  the  Kansas  Department  of  Cor- 
rections (KDOC)  for  violations  of  federal 
law  concerning  asbestos  removal.  The 
violations  stem  from  a renovation  in 
2005-2006  at  the  Topeka  Correctional 
Facility  (TCF). 

The  EPA  took  two  actions  against 
the  KDOC  in  March  2010.  The  first  was 
an  administrative  compliance  order.  The 
order  alleges  that  the  KDOC  violated  the 
National  Emission  Standards  for  Hazard- 
ous Air  Pollutants  by  failing  to  conduct  a 
required  asbestos  inspection  or  notifying 
the  EPA  prior  to  renovating  E-Dorm. 

Under  authority  of  the  Federal  Toxic 
Substances  Control  Act,  the  EPA  also  is- 
sued a notice  of  noncompliance  against 
the  KDOC  for  failing  to  provide  appro- 
priate respiratory  protection,  training, 
supervision,  assessments  and  monitoring 
for  workers  involved  in  the  renovation 
project. 

Asbestos,  a highly  toxic  mineral  fiber 
found  in  a variety  of  pre- 1980s  building 
materials,  is  known  to  cause  such  fatal 
illnesses  as  asbestosis,  lung  cancer  and 
malignant  mesothelioma,  a rare  cancer 
of  the  protective  lining  of  the  lungs,  heart, 
chest  and  abdomen.  Asbestos  can  only  be 
removed  by  certified  removal  specialists  in 
accordance  with  federal  regulations. 

During  the  renovation  project,  which 
lasted  from  April  2005  to  October  2006, 
prisoners  and  employees  at  TCF  claimed 
they  were  exposed  to  asbestos  dust  when 
floor  tiles  were  ground  with  heavy  machin- 
ery. Some  workers  wore  paper  face  masks 
while  others  were  provided  no  protective 
gear  or  training.  Their  complaints  were 
ignored  by  prison  managers. 

The  EPA’s  compliance  order  found  the 
KDOC  had  “failed  to  thoroughly  inspect 
for  the  presence  of  asbestos-containing 
materials  prior  to  commencing  a renova- 
tion operation,”  as  required  by  federal 
regulations.  The  KDOC  was  ordered  to 
provide  the  EPA  with  a list  of  all  scheduled 
renovation  projects  to  be  conducted  dur- 
ing the  next  year  at  TCF,  and  to  provide 
a description  of  how  the  department  will 
comply  with  federal  regulations  related  to 
asbestos.  Failure  to  comply  with  the  order 
could  subject  the  KDOC  to  civil  admin- 
istrative penalties  of  up  to  $32,500  per 
day.  See:  In  the  Matter  of  Kansas  Depart- 
ment of  Corrections,  U.S.  Environmental 
Protection  Agency  (Region  VII),  Docket 


No.  C AA-07-20 1 0-00 17. 

“We  believe  the  EPA  conducted  a 
thorough  and  comprehensive  review  of 
the  facts  associated  with  the  renovation 
of  E-Dorm,”  said  then-KDOC  Secretary 
Roger  Werholtz.  “As  required  in  the  find- 
ings of  that  report,  the  Department  of 
Corrections  has  already  taken  steps  to 
ensure  that  all  Department  buildings  be 
evaluated  for  the  presence  of  asbestos, 
and  that  any  future  renovation  projects 
not  be  started  until  the  building  to  be 
renovated  is  evaluated  for  the  presence  of 
asbestos  and  all  necessary  remediation  is 
conducted  within  both  state  and  federal 
guidelines.” 

In  related  news,  in  April  2011  the 


U.S.  Magistrate  Judge  Janice  M.  Stew- 
art has  denied  summary  judgment 
to  the  federal  Bureau  of  Prisons  (BOP) 
in  a suit  filed  under  the  Freedom  of  In- 
formation Act  (FOIA)  seeking  copies  of 
contracts  between  the  BOP  and  private 
prison  companies  for  the  detention  of 
non-U.S.  citizens  convicted  of  federal 
crimes. 

In  2008,  Stephen  Raher,  former  co- 
coordinator of  the  Colorado  Criminal 
Justice  Reform  Coalition,  submitted  a 
FOIA  request  for  the  contracts  as  part  of 
a law  school  project.  The  BOP  turned  over 
several  thousand  pages  of  documents  but 
many  were  heavily  redacted.  The  BOP  re- 
fused to  release  numerous  other  records. 

Raher  filed  suit,  arguing  that  the 
BOP  had  improperly  withheld  many  of 
the  requested  documents.  For  example, 
the  BOP  claimed  a “High  2”  exemption 
- which  applies  to  records  about  purely 
internal  matters  - for  the  redaction  of 
portions  of  contract  proposals  submitted 
by  various  private  prison  firms,  including 
CCA  and  GEO  Group. 

In  a September  2,  2010  order,  how- 
ever, Judge  Stewart  found  that  the  BOP 
had  inadequately  justified  the  use  of  the 
High  2 exemption.  The  “descriptions  by 
BOP  do  not  contain  sufficient  detail  or 
information  for  the  court  to  determine 
whether  the  information  is  used  predomi- 
nantly for  internal  purposes  by  BOP,” 
Judge  Stewart  wrote,  noting  that  “The 


U.S.  Department  of  Justice’s  Civil  Rights 
Division  announced  it  was  investigating 
whether  the  civil  rights  of  female  prisoners 
at  TCF  were  violated  by  being  subjected 
to  environmental  toxin  exposure  or  sexual 
abuse.  The  federal  inquiries  were  sparked 
by  a series  of  articles  published  in  2009 
and  2010  by  the  Capital-Journal  that 
detailed  sexual  improprieties  between 
prisoners  and  guards,  as  well  as  asbestos 
exposure  during  the  renovation  project. 

“We  offer  our  full  and  complete  coop- 
eration in  resolving  this  situation,”  stated 
current  KDOC  Secretary  Ray  Roberts.  P 

Sources:  Capital- Journal,  EPA  press  re- 
lease, www.  wibw.  com 


contract  documents  do  not  appear  to  be 
inherently  internal  documents....” 

The  BOP  also  claimed  that  some  or  all 
of  the  withheld  records  were  exempt  under 
Exemption  4 of  FOIA,  which  exempts 
confidential  commercial  or  financial  infor- 
mation. For  example,  the  BOP  argued  that 
line  item  pricing  information  could  not  be 
disclosed  because  doing  so  would  impair 
market  competition  for  future  detention 
contracts  and  cause  substantial  injury  to 
current  contract  holders. 

Judge  Stewart  was  skeptical,  though. 
“BOP  has  provided  no  support  for  CCA’s 
contention  that  it  faces  day-to-day  com- 
petition from  businesses  offering  similar 
services,”  she  wrote. 

In  fact,  it  seemed  to  Judge  Stewart 
that  there  was  little  competition  between 
the  various  private  prison  operators.  [See, 
e.g.:  PLN,  Oct.  2011,  p.l]. 

“It  appears  that  the  BOP  may  have 
simply  divided  the  number  of  prison 
beds  needed  among  the  bids  it  received, 
such  that  each  submitter  having  the  ca- 
pacity to  provide  the  required  detention 
facilities  and  services  was  awarded  a 
contract,  regardless  of  the  differences,  if 
any,  in  such  competitive  factors  as  price, 
operational  plans,  staffing  formulas,  and 
so  forth.” 

There  was  also  inadequate  support  in 
the  record  for  the  BOP’s  claim  of  “sub- 
stantial competitive  injury”  if  disclosure 
of  the  line  item  pricing  were  to  occur. 
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“BOP  asserts  blanket  generalizations 
regarding  categories  of  price  and  cost 
information.  It  gives  no  explanation  of 
the  process  by  which  a competitor  could 
gain  unfair  advantage  from  [the]  specific 
information  it  seeks  to  withhold,”  Judge 
Stewart  wrote. 

Accordingly,  the  court  denied  the 
BOP’s  motion  for  summary  judgment. 
See:  Raher  v.  Federal  Bureau  of  Prisons, 
749  F.Supp.2d  1148  (D.Or.  2010). 

Private  prison  firm  GEO  Group  later 
intervened  in  Raher ’s  FOIA  suit  in  an  ef- 
fort to  block  the  release  of  records  related 
to  the  detention  contracts.  On  May  24, 
2011,  the  district  court  granted  in  part 
and  denied  in  part  Raher’s  motion  for 
summary  judgment.  The  court  noted  that 
the  U.S.  Supreme  Court  had  “invalidated 
the  use  of  the  High  2 exemption”  in  FOIA 
cases  in  its  March  2011  ruling  in  Milner  v. 
Dep’t  of  the  Navy,  131  S.Ct.  1259  (2011); 
thus,  the  BOP  could  no  longer  rely  on  that 
exemption.  The  court  further  held  that  the 
BOP  could  not  use  Exemption  3,  which 
is  used  to  deny  records  that  are  exempted 
by  federal  statutes  other  than  FOIA,  nor 
could  it  rely  on  Exemption  7(E)  related  to 
law  enforcement  records. 

Records  that  pertain  to  “physical 
security  plans,  blue  prints,  architectural 
floor  plans,  door  and  key  lock  specifica- 
tions, ceiling  plans,  and  any  information 
regarding  the  internal  physical  structure 
of  a BOP  correctional  facility”  could  be 
exempted  from  Raher’s  FOIA  request 
under  Exemption  7(F).  Also,  the  court 


found  that  the  BOP  had  properly  withheld 
some  records  under  Exemption  4 concern- 
ing pricing  information,  past  performance 
and  technical  proposals  related  to  the 
contracts. 

The  district  court  analyzed  other  is- 
sues regarding  the  BOP’s  refusal  to  release 
certain  documents,  including  competition 
in  the  private  prison  market  for  BOP 
contracts,  whether  the  release  of  such 
documents  - including  pricing  structures 
- would  result  in  “substantial  competi- 
tive harm”  to  private  prison  firms,  and 
whether  some  of  the  records  had  already 
been  publicly  released  and  thus  could  not 
be  withheld  by  the  BOP.  See:  Raher  v. 
Federal  Bureau  of  Prisons,  U.S.D.C.  (D. 
Or.),  Case  No.  3:09-cv-00526-ST;  2011 
WL  2014875. 

The  BOP  subsequently  voluntarily 
released  the  contract  pricing  records  with- 
out objection  by  GEO  or  CCA.  This  case 
remains  pending,  with  the  court  conduct- 
ing an  in  camera  review  of  the  disputed 
documents.  Raher,  now  an  attorney,  is 
representing  himself  in  the  lawsuit. 

“After  two  and  a half  years  of  equivo- 
cation and  delay,  the  BOP  has  finally 
acknowledged  the  obvious  - it  must  re- 
veal the  amount  of  money  it  pays  private 
prison  operators,  and  it  cannot  conceal 
the  terms  of  the  contracts  it  has  entered 
into,”  Raher  said  in  a statement  provided 
to  PLN.  “It  is  unfortunate  that  it  took  so 
long  to  reach  this  point,  especially  in  an 
administration  that  claims  to  value  open- 
ness and  transparency.”  P 


Do  you  have  diabetes?  Is  your  diabetes  under  control? 


Living  with  diabetes  in  prison  is  very  difficult.  Order  your  FREE  copy  of  Prisoner  Diabetes 
Handbook:  A Guide  to  Managing  Diabetes  — 
for  Prisoners,  by  Prisoners. 


This  handbook,  written  by  prisoners,  will  explain: 

• Facts  about  diabetes 

ORDER  FORM 

Fill  out  the  information 

• Complications  of  diabetes 

• The  medical  treatment  you  need  to  manage 
your  health 

form  to: 

Prison  Legal  News 

PO  Box  2420 

West  Brattleboro,  VT  05303 

u\AJLe*  * di*be4ic  p*4ie*4  ,s  serious  **d  *bot*-f 

Lis  disease,  L^4l  s4*££  L^e.  4°  be  o*\  iLeV  4 °ts.  TLfty 

p<5\y  tV\oye  *44d*4lO*-''  —JAMES,  A PRISONER  LIVING  WITH  DIABETES 

Name 

ID  number 

Order  your  FREE  copy  and  start  managing 
your  diabetes  and  your  health.  Quantity  is 

Facility 

Address 

limited,  so  order  today. 

SPLC  Southern  Poverty  Law  Center 

City 

State  Zip 

Handbook  made  possible  by  the  Southern  Poverty  Law  Center 

COINTELPRO 


certain  DAYS: 

the  2012 
freedom  for 
Political  Prisoners 

Calendar 


repression  & resistance,  then  & now 

$12  each  • $5  for  prisoners 
$8  each  for  bulk  orders  (10+) 

♦S3  SO  shipping  (or  one  calendar.  ♦$(  lor  each  additional 
Pay  online  or  cheques  payable  to  QP1RG  Concordia' 

Certain  Days  do  QPIRG  Concordia 
1455  de  Maisonneuve  Blvd.  O 
Montreal.  QC  H3G  1M8  CANADA 

certaindays.org 


A Jailhouse  Lawyer’s  Manual 
(9th  ed.)  and  Immigration  & 
Consular  Access  Supplement 

The  JLM  released  its  new  9th  edition  in  April 
2011.  The  JLM  explains  prisoners'  rights,  and 
helps  them  to  navigate  the  justice  system 
using  federal,  state,  and  New  York  law.  It  can 
help  prisoners: 

■ Learn  the  law  and  go  to  court 

■ Appeal  their  conviction  or  sentence 

■ Get  conditional  or  early  release 

■ Receive  adequate  medical  care 

■ Protect  their  civil  liberties 

■ Enforce  their  right  to  religious  freedom 
The  Supplement  explains  the  immigration  law 
consequences  of  prisoners’  convictions,  and 
their  right  to  contact  their  consulate. 

Prisoners:  The  JLM  is  $30.  The  Supplement  is 
$5.  Prices  include  first  class  shipping. 

Institutions  & Lawyers:  The  JLM  is  $100  . The 
Supplement  is  $20.  Prices  exclude  shipping. 

We  accept  checks  and  money  orders  only.  We 
cannot  accept  stamps  or  credit  cards.  We 
accept  purchase  orders  from  institutions  only. 
Send  orders  and  questions  to: 

Columbia  Human  Rights  Law  Review 
ATTN:  JLM  ORDER 
435  West  1 1 6th  Street 
New  York,  NY  10027 
Or  email:  jlm.board.mail@gmail.com 

The  JLM  is  published  by  the  Columbia  Human 
Rights  Law  Review  at  Columbia  University 
School  of  Law.  Visit  us  online  at: 
http://www3.law.columbia.edu/hrlr/ejlm.php 
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Planned  GEO  Prison  in  Adelanto,  California  Faces  Sewage  Hurdles 


In  January  201 1,  the  Lahontan  Regional 
Water  Quality  Control  Board  called  for 
a cease  and  desist  order  to  prevent  the  City 
of  Adelanto,  California  from  establishing 
any  new  sewer  connections.  The  board 
said  that  Adelanto’s  water  utility  author- 
ity had  created  a significant  health  risk  by 
exceeding  the  capacity  of  its  wastewater 
plant,  resulting  in  “constant  unauthorized 
discharges”  of  untreated  sewage. 

Adelanto  officials  worked  to  stop  the 
sewer  connection  ban,  claiming  it  would 
slow  the  area’s  already  lagging  economic 
growth  and  take  away  the  very  resources 
needed  to  correct  the  problem.  Especially 
in  danger  would  be  the  plans  of  GEO 
Group,  the  nation’s  second-largest  pri- 
vate prison  company,  to  build  a 650-bed 
facility  in  Adelanto  that  would  create  170 
jobs.  Another  company,  D.R.  Horton, 
was  also  planning  to  build  83  houses  in 
the  city  - presumably  to  market  to  prison 
employees. 

“I  recognize  that  a connection  ban 
can  have  adverse  economic  effects.  But  the 
fact  is  that  they  currently  don’t  have  a ca- 
pacity to  treat  the  water  that  they  currently 
receive,”  said  Chuck  Curtis,  the  board’s 
supervising  engineer.  “By  continuing  to 
add  additional  connections  and  additional 
discharge  to  the  sewer  system,  the  threat 
of  additional  disinfected  waste  discharges 
off  of  their  property  only  increases.” 

Adelanto  officials  complained  that 
they  weren’t  being  given  credit  for  dili- 
gently working  to  solve  the  wastewater 
problems.  “They  claim  we’ve  done  noth- 
ing. We’ve  done  a whole  lot  and  I’ve  got 
the  bills  to  prove  it,”  said  Adelanto  City 
Manager  Jim  Hart. 

Notwithstanding  the  proposed  sewer 
connection  ban,  the  city  moved  ahead 
with  GEO’s  private  prison  proposal  and 
managed  to  avoid  the  ban  in  March  and 
May. 

As  of  March  2011,  GEO  was  close 
to  finalizing  plans  for  its  650-bed  facility 
in  Adelanto,  in  addition  to  a 650-bed  im- 
migration detention  prison  at  the  former 
city-owned  Adelanto  Community  Cor- 
rectional Facility,  which  the  company 
had  purchased  for  $28  million.  ICE  an- 
nounced a contract  with  the  City  of 
Adelanto  to  house  immigration  detainees 
at  the  latter  prison  in  late  May  2011,  and 
the  city  contracted  with  GEO  Group  to 
operate  the  facility. 

GEO  intends  to  expand  the  immigra- 
tion prison  to  1,300  beds  by  August  2012, 
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which  will  further  strain  the  city’s  sewer 
capacity.  In  October  2011  the  Lahontan 
Regional  Water  Quality  Control  Board 
backed  off  its  threat  of  a cease  and  desist 
order,  acknowledging  improvements, 
though  water  quality  control  officials  said 
they  would  be  monitoring  the  city’s  sewer 
capacity  and  wastewater  discharges. 

Clearly  Adelanto  had  a sewer  problem 


Drug  courts  in  the  U.S.  are  increasingly 
like  the  people  they  purportedly  aim 
to  help  - indulging  their  pathological 
tendencies  with  enabling  self-talk  that  ig- 
nores the  harsh  reality  of  their  failings.  So 
argues  the  New  York-based  Drug  Policy 
Alliance  (DPA)  in  its  March  2011  report. 
Drug  Courts  are  Not  the  Answer:  Toward  a 
Health-Centered  Approach  to  Drug  Use. 

The  Justice  Policy  institute  (JPI) 
reached  a similar  conclusion  in  a report 
titled  Addicted  to  Courts:  How  a Grow- 
ing Dependence  on  Drug  Courts  Impacts 
People  and  Communities,  also  released  in 
March  2011. 

“On  the  face  of  it,  drug  courts  appear 
to  be  aligned  with  a growing  sentiment 
that  incarceration  is  not  an  effective  re- 
sponse to  drug  use  and  that  treatment  is 
a better  option  because  it  gets  at  the  root 
of  the  problem,”  stated  Margaret  Dooley- 
Sammuli  of  the  DPA  and  Nastassia  Walsh 
of  JPI,  in  an  April  6,  201 1 editorial.  “In 
other  words,  drug  courts  are  promoted 
as  more  like  a public  health  approach. 
Unfortunately,  drug  courts  appear  to  be 
a case  of  good  intentions  being  mistaken 
for  a real  solution.” 

For  20  years,  drug  courts  have  sought 
to  reduce  illegal  drug  use  by  mandating 
substance  abuse  treatment  within  an 
overburdened  criminal  justice  system  that 
is  generally  more  punitive  than  treatment- 
oriented.  The  DPA  report  acknowledges 
that  drug  courts  have  done  “some  good” 
by  deterring  many  people  from  using  drugs 
and  helping  them  “overcome  chaos.”  But, 
according  to  the  DPA,  the  success  stories 
are  merely  the  low-hanging  fruit. 

Because  prosecutors  continue  to  be 
the  gatekeepers  of  drug  courts  nationwide, 
eligibility  for  such  programs  is  limited  to 
defendants  arrested  on  petty  drug  charges, 
such  as  simple  possession  of  marijuana. 
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before  GEO  Group  announced  plans  to 
build  and  expand  correctional  facilities  in 
the  city,  but  stresses  to  infrastructure  and 
utilities  are  one  of  the  often-overlooked 
costs  to  a community  when  adding  a 
prison.  FI 

Sources:  www.vvdailypress.com . www. 
highdesert.  com,  Associated  Press 


DPA  researchers  found  that  about  one- 
third  of  drug  court  defendants  do  not  have 
a “clinically  significant”  drug  use  disorder, 
and  those  who  suffer  from  serious  addic- 
tions are  typically  denied  access  to  drug 
court  programs. 

The  DPA  report  cites  a 2008  survey 
that  found  nearly  90  percent  of  drug 
courts  exclude  people  who  have  any  his- 
tory of  violence,  while  half  exclude  those 
already  on  parole  or  probation  or  who 
have  other  cases  pending.  In  short,  drug 
courts  are  stacked  with  defendants  who 
appear  to  pose  the  least  risk  of  failing 
mandated  treatment,  and  exclude  people 
with  serious  drug  abuse  problems  who  are 
most  in  need  of  help. 

“Prosecutors  and  judges  may  cherry- 
pick  participants  because  of  the  limited 
capacity  of  the  drug  court  combined  with 
the  political  importance  of  achieving  high 
success  rates,”  according  to  the  DPA. 

The  JPI  report  found  that  “America’s 
growing  reliance  on  drug  courts  is  an  inef- 
fective allocation  of  scarce  state  resources. 
Drug  courts  can  needlessly  widen  the 
net  of  criminal  justice  involvement,  and 
cannot  replace  the  need  for  improved 
treatment  services  in  the  community.” 

After  analyzing  drug  courts  across 
the  country,  the  DPA  likewise  concluded 
that  such  programs  “may  ultimately  serve 
not  as  an  alternative  but  as  an  adjunct  to 
incarceration.”  In  Baltimore,  for  example, 
DPA  researchers  found  that  misdemeanor 
drug  offenders  who  participated  in  drug 
courts  spent  almost  as  many  days  incar- 
cerated as  felony  drug  offenders  who  went 
through  the  traditional  court  system. 

Additionally,  the  number  of  people 
imprisoned  for  drug  law  violations  in 
Denver,  Colorado  “doubled  soon  after 
the  city  established  drug  courts.” 

Based  on  such  findings,  the  DPA  re- 
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Drug  Courts  Need  an  Intervention,  Reports  Say 

by  Joe  Watson 


port  concluded  that  drug  courts  should  be 
reserved  for  cases  involving  crimes  against 
a person  or  property  that  are  linked  to  a 
drug  abuse  disorder;  that  criminal  penal- 
ties for  drug  use  should  eventually  be 
phased  out;  and  that  public  health  systems 
should  be  bolstered  to  support  treatment 
programs  for  people  with  substance  abuse 
problems. 

The  DPA  praised  California  for 
moving  in  those  directions,  thanks  to  the 
state’s  “treatment-not-incarceration  law,” 
Prop  36,  which  was  passed  by  voters  in 
2000.  Prop  36  changed  state  law  to  allow 
first-  and  second-time  nonviolent,  simple 
drug  possession  offenders  the  opportunity 
to  receive  substance  abuse  treatment  instead 
of  incarceration;  the  DPA  supported  the 
initiative. 


Since  then,  according  to  the  DPA, 
more  than  300,000  people  have  been 
afforded  drug  treatment  rather  than 
conventional  sentencing,  and  California 
taxpayers  have  been  spared  more  than 
$2.5  billion  in  incarceration  costs. 

Still,  the  DPA  laments,  California’s 
drug  courts  remain  “squarely  within  the 
criminal  justice  system,”  where  treatment 
is  “secondary  to  punishment.”  State  of- 
ficials slashed  all  funding  for  substance 
abuse  treatment  in  2010-2011.  [See:  PLN, 
March  2010,  p.19]. 

Of  course  there  are  many  supporters 
of  drug  court  programs,  including,  not 
surprisingly,  the  National  Association 
of  Drug  Court  Professionals  (NADCP). 
“Independent  researchers  from  seven 
different  academies  have  all  concluded 


that  drug  courts  reduce  crime  and  save 
taxpayers  a fortune,”  said  West  Hud- 
dleston, CEO  of  the  NADCP.  “For  over 
two  decades,  drug  courts  have  been  an 
instrumental  force  for  institutional  change 
within  the  criminal  justice  system  and 
lifestyle  change  for  over  a million  drug 
addicted  offenders.” 

Sources:  Drug  Policy  Alliance,  Baltimore 
Sun,  www.  nadcp.  org 


Hepatitis  & Liver  Disease 
A Guide  to  Treating  & Living  with 
Hepatitis  & Liver  Disease.  Revised  Ed. 
By  Dr.  Melissa  Palmer 
See  page  53  for  order  information 


Are  You  Ready  For  A Career  Change? 

Financial  Mediators  in  private  practice  earn  over  $185,000/yr. 
What  is  a Mediator?  A neutral  party  and  facilitator. 

Mediators  in  private  practice  save  their  clients  money  on  attorney  fees  and  avoid 
the  stress  of  court  proceedings.  Your  role  as  a neutral  party  is  important  in  settling  disputes 
and  conflicts,  which  is  a less  expensive  option  for  your  clients  than  going  to  court.  Moreover, 
Financial  Mediators  in  private  practice  bill  an  hourly  rate  of  $200-$350  per  hour! 

Our  dynamic,  distance  learning  program  is  designed  to 
prepare  you  for  employment  as  a Mediator  and/ or  to  enter 
private  practice.  Law  degrees  are  NOT  REQUIRED  to 
practice.  There  are  NO  RESTRICTIONS  for  ex-felons  to 
practice  in  any  state.  According  to  the  U.S.  Dept,  of  Labor, 

Mediators  earn  an  average  salary  of  $50,660/yr.  Those  in 
private  practice  average  $185,000/yr. 

For  brochure  and  application: 

St.  Mark’s  School  of  Legal  Studies 
1840  Coral  Way,  Room  4-754 
Miami,  FL  33145 

305-748-2099 

In  its  annual  list  of  Best  Careers,  U.S.  News  & World  Report 
names  Mediator  as  a Top  Choice  for  2011. 


Become  A Financial  Mediator 

AII-InclusiveTuition:  $1,299 
$99  down,  1 5 payments  of  $80/mo. 

Tuition  includes: 

• All  course  materials 

• Financial  Mediator  diploma 

• Practitioner  Alumni  Card 

• Course  qualifies  for  certification 
(certification  NOT  required  to  practice) 


Areas  of  Practice 

• Divorce  Resolution  • Elder  Care 

• Contract  Non-Performance 

• Employer/Employee  Conflict  Resolution 

• Insurance  Settlement  Disputes 

• Consumer  Complaint  Disputes 
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$1  Million  Settlement  in  Texas  Wrongful  Conviction  Suit 


On  March  31,  2011,  a man  who  had 
been  falsely  convicted  of  burglary, 
rape  and  sexual  abuse  accepted  a $1  mil- 
lion settlement  after  being  exonerated  by 
DNA  evidence. 

Donald  Wayne  Good  filed  a 42 
U.S.C.  § 1983  civil  rights  suit  in  federal 
court  against  the  City  of  Irving,  Texas 
and  Irving  police  officials,  alleging  he 
was  intentionally  framed  for  a 1983  rape/ 
burglary  because  he  failed  to  provide 
information  to  the  police  about  a series 
of  burglaries. 

According  to  court  documents,  Good 
had  been  arrested  for  a bond  violation 
on  a DWI  charge  when  police  detective 
Fred  Curtis  questioned  him  about  the 
burglaries.  Good  failed  to  provide  the 
requested  information  and  Curtis  alleg- 
edly threatened  to  frame  him  for  a recent 
rape.  Curtis  then  reportedly  manipulated 
a photograph  he  took  of  Good  so  that 
he  appeared  darker,  making  him  a closer 
match  to  the  victim’s  description  of  the 
rapist.  Curtis  also  allegedly  manipulated 
the  victim  into  providing  a false  identi- 
fication from  a photo  lineup  by  keeping 
her  from  seeing  Good’s  actual  color  and 
distinctive  scars  or  hearing  his  voice,  and 
preventing  a live  face-to-face  or  voice 
line  up. 

Good  was  prosecuted  in  1983  but 
the  trial  ended  in  a mistrial.  A second 
prosecution  in  1984  resulted  in  a life 
sentence  that  was  overturned  on  appeal 
due  to  prosecutorial  misconduct.  A third 
trial  in  1987  resulted  in  convictions  on  all 
counts  and  another  life  sentence.  During 
the  final  trial,  Good  was  handcuffed  and 
gagged  by  the  bailiff  for  being  disruptive 
in  court. 

Following  his  release  on  parole  in 
1993,  Good  was  arrested  on  a minor  prop- 
erty crime  for  stealing  tools  from  a truck; 
his  parole  was  revoked  and  he  began  serv- 
ing the  balance  of  his  life  sentence  plus  five 
years  for  the  property  offense. 

Good  filed  a motion  to  have  his  DNA 
tested  in  2002,  which  was  granted.  In  a 
lab  report  dated  April  7,  2004,  the  Texas 
Department  of  Public  Safety  laboratory 
confirmed  that  Good  was  not  the  con- 
tributor of  the  spermatozoa  found  at  the 
crime  scene,  excluding  him  as  the  rapist. 
His  sentences  were  vacated  by  the  Court 
of  Criminal  Appeals  on  November  17, 
2004.  Good  served  the  remainder  of  his 
five-year  sentence  for  the  property  offense 
and  was  released  in  April  2007.  He  was 


51  years  old  and  had  spent  a total  of  13 
years,  7 months  and  5 days  in  prison. 

The  settlement  in  Good’s  civil  suit 
was  comprised  of  $300,000  paid  by  an 
insurance  company  and  $700,000  paid 
by  Curtis  and  the  City  of  Irving,  and 
included  costs  and  attorney  fees.  Neither 
the  city  nor  Curtis  admitted  liability;  the 
city’s  legal  expenses  were  reportedly  over 


A recent  report  by  Physicians  for  Hu- 
man Rights  (PHR)  focuses  on  the 
“dual  loyalties”  that  medical  professionals 
face  when  providing  health  care  to  detain- 
ees in  the  U.S.  immigration  system. 

The  March  28, 2011  report  highlights 
the  conflicts  that  arise  when  medical  of- 
ficials are  torn  between  their  duties  to 
their  patients  and  their  obligations  to  an 
employer,  government  agency,  insurer 
or  the  military  - a common  problem  in 
immigration  facilities,  prisons  and  other 
detention  centers. 

The  relationship  between  doctor  and 
patient  is  sacrosanct  and  deserves  special 
recognition,  treatment  and  protection 
under  the  law.  Indeed,  the  World  Medi- 
cal Association’s  International  Code  of 
Ethics  affirms  that  “a  physician  shall  owe 
his  patients  complete  loyalty  and  all  the 
resources  of  their  science.” 

When  doctors  and  health  care  profes- 
sionals are  caught  between  two  parties 
with  different  or  discordant  aims  and 
objectives,  they  have  what  is  known  as  a 
“dual  loyalty”  conflict. 

“In  many  cases,  health  profession- 
als who  succumb  to  the  pressure  to 
fulfill  third  party  needs  at  the  expense 
of  their  patients  end  up  breaching  the 
ethical  obligations  of  their  profession 
and  violating  the  human  rights  of  the 
very  person  who  is  entitled  to  the  health 
professionals’  strongest  loyalty,”  the  PHR 
report  stated.  “Ethically,  with  very  rare 
and  well-circumscribed  exceptions,  a 
health  professional  is  obligated  to  act  in 
the  interest  of  the  patient  above  all  other 
concerns.” 

Cases  in  which  a medical  profes- 
sional’s loyalty  to  a patient  is  inhibited 
are  most  common  in  closed  environments 
such  as  prisons,  jails,  detention  centers, 
mental  health  facilities  and  the  military. 


$490,000.  Good  was  represented  by  Dallas 
attorneys  Mark  Werbner  and  Christopher 
Bankler,  and  Richardson  attorney  Sean 
S.  Modjarrad.  See;  Good  v.  City  of  Irving, 
U.S.D.C.  (N.D.  Tex.),  Case  No.  3:06-cv- 
02133-K.  P 

Additional  sources:  Dallas  Morning  News, 
www.  innocenceproject.  org 


“Health  professionals  working  in  these 
environments  often  find  it  difficult  to  pro- 
vide the  best  possible  care  for  their  patients 
because  they  feel  pressure  to  participate 
in  institutional  security,  cost  cutting,  and 
helping  to  meet  other  institutional  objec- 
tives.” 

The  U.S.  immigration  detention 
system  is  ripe  for  dual  loyalty  conflicts 
because  the  government  is  an  interested 
party,  security  concerns  are  strong,  trans- 
parency and  accountability  are  lacking, 
employees  are  encouraged  to  reduce  costs, 
and  the  role  of  health  care  professionals 
is  ambiguous. 

Staff  shortages  are  a common  way 
to  keep  costs  low.  The  PHR  report  cites  a 
resignation  letter  from  a registered  nurse 
at  the  Eloy  Detention  Center  in  Arizona. 
She  described  the  medical  situation  at 
the  facility  as  “total  disorganization,” 
with  a “severe  nursing  shortage  on  nights 
and  weekends,  and  a pharmacy  that  was 
unstaffed  and  containing  only  a minimal 
stock  of  drugs  on  weekends.”  The  medical 
director  was  “wont  to  change  or  stop  stable 
psychiatric  patients’  medication  solely  for 
cost  effectiveness,  resulting  in  unmanage- 
able behavior  or  suicide  attempts.” 

Immigration  and  Customs  Enforce- 
ment (ICE)  detains  around  400,000  people 
annually,  with  about  33,000  in  custody  at 
any  given  time.  To  hold  all  of  these  people, 
ICE  owns  and  operates  detention  centers 
and  also  contracts  with  private  compa- 
nies and  local  jails.  The  average  length  of 
detention  is  30  days  but  many  detainees 
are  held  for  much  longer  periods  of  time 
before  being  released  or  deported. 

Some  detainees  are  already  suffering 
from  chronic  health  conditions  when  they 
enter  the  system,  and  the  substandard 
health  care  and/or  difficulty  accessing  nec- 
essary medical  and  mental  health  services 


Report  Highlights  Dual  Loyalties  in 
Immigration  Detention  Health  Care 
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during  detention  can  cause  their  health 
to  deteriorate  quickly  and  substantially, 
often  irreversibly.  Between  October  2003 
and  October  2010, 113  people  died  in  ICE 
custody.  Many  were  natural  or  unavoid- 
able deaths  but  some  were  preventable 
or  questionable.  [See:  PLN,  Feb.  2009, 
P-10]. 

The  PHR  report  chronicles  the  story 
of  Francisco  Castaneda,  an  immigrant 
from  El  Salvador.  While  incarcerated 
he  sought  medical  help  for  an  extremely 
painful  and  bleeding  lesion  on  his  penis. 
ICE  Health  Service  Corps  denied  a rec- 
ommendation for  a biopsy  to  diagnose 
penile  cancer,  which  it  deemed  an  “elective 
procedure.” 

As  Castaneda’s  condition  worsened 
he  was  treated  with  antibiotics  and  ibu- 
profen.  A tumor  developed  eleven  months 
later,  and  days  before  a scheduled  biopsy 
he  was  suddenly  freed.  Emergency  room 
doctors  confirmed  he  had  cancer  and 
recommended  amputation  of  his  penis. 
Despite  that  procedure  and  chemothera- 
py, it  was  too  late.  Castaneda  subsequently 
died  of  cancer  that  was  not  diagnosed  or 
treated  while  he  was  in  ICE  detention. 
[See:  PLN,  June  2011,  p.24;  Oct.  2010, 
p.44;  April  2010,  p.46;  Sept.  2008,  p.32]. 


Treatment  for  “detainees  who  com- 
plain or  act  out  due  to  mental  conditions 
beyond  their  control”  frequently  consists 
of  being  “sent  to  segregation  units  or  held 
down  in  restraints  because  staff  is  unable 
or  unwilling  to  help  them  control  their 
behavior,”  according  to  the  report.  “Even 
those  on  suicide  watch  are  routinely  as- 
signed to  segregation  in  place  of  receiving 
necessary  psychiatric  care.” 

Further,  ICE  regularly  forces  de- 
tainees to  take  medications,  mostly 
psychotropic  drugs.  The  Washington  Post 
documented  more  than  250  cases  between 
2003  and  2008  in  which  ICE  administered 
such  drugs  as  a “pre-flight  cocktail”  to 
sedate  detainees  while  they  were  being 
deported  by  plane.  Such  forced  drugging 
constitutes  a significant  dual  loyalty  con- 
flict for  medical  professionals.  [See:  PLN, 
Jan.  2009,  p.  10]. 

The  PHR  report  makes  seven  recom- 
mendations to  prevent  health  care  staff 
from  being  subjected  to  dual  loyalties: 
1)  medical  workers  in  detention  centers 
should  report  to  health  organizations 
independent  of  agencies  or  contractors 
overseeing  the  centers;  2)  address  chronic 
staffing  shortages;  3)  ensure  clear  lines 
of  accountability;  4)  create  an  indepen- 


dent oversight  organization;  5)  create  an 
ombudsman  office  for  detainees  to  eas- 
ily report  grievances  regarding  access  to 
medical  care;  6)  make  the  Performance 
Based  National  Detention  Standards 
(PBNDS)  legally  enforceable  in  all  fa- 
cilities that  house  immigration  detainees; 
and  7)  revise  PBNDS  so  the  standards 
are  based  on  an  administrative  model  of 
temporary  custody  rather  than  the  current 
penal,  corrective  model. 

Most  importantly,  the  PHR  report 
stresses  that  the  “ultimate  responsibil- 
ity for  handling  dual  loyalty  conflicts 
appropriately  must  lie  with  the  health 
professionals  themselves.”  The  report  is 
available  on  PLN’s  website. 

Source:  “ Dual  Loyalties:  The  Challenges 
of  Providing  Professional  Health  Care  to 
Immigration  Detainees,”  Physicians  for 
Human  Rights  ( March  2011 ) 


Roget’s  Thesaurus 

Can’t  think  of  the  right  word? 
Let  Roget’s  help  you!  Over  11,000 
words  listed  alphabetically. 
$8.95  see  page  53  for  more  details 


NOLO 


Great  Self-Help  Book  Deals 

From  Prison  Legal  News! 


$ 


***9?6V 


Order  from  Prison  Legal  News 

Add  $6  shipping  for  orders  under  $50 

Prison  Legal  News 

P.O.  Box  2420 

West  Brattleboro,  VT  05303 

Phone:  802  579-1309 

www.prisonlegalnews.org 


claim  process,  step  by  step.  Learn  how  to: 

• protect  your  rights  after  an  accident 

• determine  what  your  claim  is  worth 

• handle  a property-damage  claim 

• deal  with  uncooperative  doctors,  lawyers 
and  insurance  companies 

• counter  the  special  tactics  insurance 
companies  use 

• prepare  a claim  for  compensation 

• negotiate  a full  and  fair  settlement 

• stay  on  top  of  your  case  if  you  hire  a lawyer 
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CMS  Nurses  Disciplined  in  Kentucky  Prisoner’s  Death 

The  Kentucky  Board  of  Nursing  has  of  inmate  Dean  Ferguson  on  July  10.”  Ken  Fields  refused  to  provide  informa- 
disciplined  two  nurses  who  were  on  Two  days  later,  CMS  employee  Jonathan  tion  on  their  employment  status  with  the 
duty  when  a prisoner  died  one  day  after  Bowen,  who  served  as  the  medical  direc-  company,  though  they  were  still  working 
he  was  booked  into  the  Fayette  County  tor  at  the  jail,  left  his  job.  No  reason  was  at  the  jail  as  of  October  2010. 

Jail.  Prisoner  Dean  Ferguson,  54,  died  of  given  for  his  departure  and  CMS  refused  Ferguson  was  serving  a weekend 
a pulmonary  embolism  on  July  10,  2010  to  comply  with  a public  records  request  for  sentence  for  DUI  and  driving  on  a 
after  complaining  of  chest  pain  and  short-  documents  related  to  Bowen’s  termination  suspended  license.  His  estate  filed  suit 
ness  of  breath.  of  employment.  against  the  county,  which  was  removed 

The  nurses,  Karen  J.  Newton  Hodge  Hodge  and  Travis  agreed  on  March  to  federal  court  on  July  1, 201 1,  claiming 
and  Stephanie  Denise  Slaughter  Travis,  28,2011  to  have  their  licenses  suspended  that  Ferguson  was  subjected  to  “egre- 
were  employed  by  the  jail’s  medical  con-  for  three  years,  according  to  the  Board  of  gious  and  unjustifiable  treatment”  which 
tractor,  Correctional  Medical  Services,  Nursing’s  Executive  Director,  Charlotte  led  to  his  death.  The  lawsuit  also  names 
Inc.  (CMS).  They  failed  to  provide  medi-  Beason.  The  suspensions,  however,  were  CMS,  Hodge  and  Travis  as  defendants, 
cal  care  for  Ferguson  despite  observing  stayed  while  they  work  under  a limited/  See:  Ferguson  v.  Lexington-Fayette 
him  in  distress.  The  nurses  reportedly  probated  status  during  that  time  period.  Urban  County  Government , U.S.D.C. 
thought  he  was  “faking”  an  illness.  They  must  also  take  60  hours  of  training  (E.D.  Ky.),  Case  No.  5:1  l-cv-00213- 

After  a complaint  was  hied  by  Fer-  and  pay  $1,800  in  civil  penalties.  JMH-REW.  FI 

guson’s  family,  the  Board  of  Nursing  Beason  said  that  Hodge  and  Travis 

issued  a subpoena  for  “copies  of  any  will  be  monitored  by  the  Board  and  be  Sources \ Associated  Press,  www.kentucky. 
facility  investigation  regarding  the  death  under  rigid  supervision.  CMS  spokesman  com 

Recording  of  Nashville,  Tennessee  Jail 
Prisoners’  Attorney  Calls  Criticized 

In  February  2011  it  was  revealed  that  ville  Metro  jails.  Calls  to  family  members  rights,”  and  ordered  that  the  CDs  be  “re- 
tire Davidson  County  Sheriff’s  Office  and  friends  are  not  considered  privileged;  turned  by  counsel  for  all  parties  and  hied 
in  Nashville,  Tennessee  had  recorded  ap-  however,  since  prisoners  commonly  swap  under  seal  with  the  Clerk’s  Office.”  Judge 
proximately  300  phone  calls  between  jail  PIN  numbers  to  make  phone  calls,  numer-  Haynes  said  he  would  review  the  CDs 
prisoners  and  their  lawyers,  then  gave  the  ous  calls  to  attorneys  were  mixed  in  with  for  “potential  privileged  information,” 
recordings  to  federal  prosecutors.  the  rest.  The  U.S.  Attorney’s  office  agreed  then  return  them  to  the  U.S.  Attorney’s 

The  calls  were  recorded  despite  the  to  return  the  CDs  but  many  copies  had  office  for  redactions.  See:  United  States  v. 
unwritten  policy  of  the  Sheriff’s  Office  already  been  distributed.  Adan,  U.S.D.C.  (M.D.  Tenn.),  Case  No. 

not  to  listen  to  attorney-client  phone  U.S.  District  Court  Judge  William  3:10-cr-00260.  FI 
calls;  Sheriff’s  officials  claimed  the  record-  Haynes,  Jr.  ruled  on  May  10, 20 1 1 that  the 

ings  were  inadvertent.  The  controversy  recording  of  attorney-client  phone  calls  Sources:  www.tennessean.com,  Knoxville 
arose  when  142  CDs  containing  the  calls,  was  “a  serious  threat  to  constitutional  News-Sentinel,  www.thecrimereport.org 
among  many  other  phone  conversations 
from  the  jail,  were  turned  over  to  federal 

prosecutors  who  shared  them  with  dozens  Class- Action  Lawsuit  Filed  Over  Sexual  Abuse 
Some  of  the  defense  attorneys  whose  ol  beuiale  Detainees  at  CCA  b<icility  in  fexas 

calls  were  recorded  objected  to  their  re- 
lease, claiming  it  violated  attorney-client  A guard  at  a privately-run  immigration  liamson  County  Sheriff’s  Office  (WCSO) 
privilege,  but  other  defense  lawyers  re-  /^.detention  facility  in  Texas  has  plead-  and  sheriff’s  deputies  interviewed  Dunn, 
fused  to  return  the  CDs  with  the  recorded  ed  guilty  to  sexually  molesting  numerous  who  admitted  groping  several  women 
calls,  saying  they  might  be  useful  in  the  female  immigration  detainees  while  they  when  transporting  them  late  at  night, 
representation  of  their  clients.  were  being  transported  to  the  bus  station  Dunn  said  he  would  stop  at  several 

U.S.  Attorney  Jerry  E.  Martin,  who  or  airport  for  release.  The  facility,  the  T.  locations  in  Williamson  and  Travis  Coun- 
ultimately  received  the  CDs  with  the  attor-  Don  Hutto  Residential  Center,  located  ties  on  the  way  to  Austin.  He  then  “told 
ney  phone  recordings,  said  “It’s  our  policy  near  Austin,  is  operated  by  Corrections  the  women  he  was  going  to  frisk  them 
not  to  listen  to  those  calls.  The  controversy  Corporation  of  America  (CCA).  and  inappropriately  touched  their  breasts, 

arises  because  there’s  [sic]  criminal  defense  CCA  guard  Donald  Charles  Dunn,  crotch  and  buttocks,”  according  to  a 

lawyers  in  town  who  want  to  listen  to  30,  was  tasked  with  transporting  immigra-  WCSO  press  release.  “Mr.  Dunn  advised 

other  defense  lawyers’  calls.”  tion  detainees  who  were  being  released.  On  that  he  didn’t  do  this  for  safety  concerns 

As  part  of  an  investigation  into  a May  11,  2010,  a newly-released  detainee  but  as  self  gratification.  Mr.  Dunn  indi- 
Somali  gang  sex-trafficking  ring,  the  U.S.  complained  to  airport  officials  that  she  cated  that  he  had  done  this  to  numerous 
Attorney  had  requested  recordings  of  had  been  groped  by  Dunn.  Austin  police  other  women  while  performing  his  duties 
phone  calls  made  by  prisoners  at  Nash-  were  summoned.  They  notified  the  Wil-  as  transport  officer.” 
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WCSO  began  a “large  scale  investi- 
gation” following  Dunn’s  interview,  and 
officials  with  Immigration  and  Customs 
Enforcement  (ICE),  which  was  respon- 
sible for  the  detainees  held  at  the  T.  Don 
Hutto  facility,  were  notified. 

Investigators  located  three  other 
women  who  said  they  had  been  groped  by 
Dunn.  One  stated  she  feared  for  her  life 
and  thought  she  would  be  raped.  Several 
other  women  who  had  been  transported 
while  it  was  daylight  or  raining  said  Dunn 
had  not  touched  them.  Other  women  who 
may  have  been  abused  by  Dunn  could  not 
be  located. 

Dunn  was  arrested  on  August  19, 
2010  and  charged  with  three  counts  of 
official  oppression  and  two  counts  of 
unlawful  restraint. 

“The  sexual  abuse  of  numerous  immi- 
gration detainees  at  Hutto  underscores  the 
systemic  failures  that  continue  to  plague 
our  nations’  broken  immigration  deten- 
tion system....  ICE  has  ignored  repeated 
calls  for  increased  and  independent  over- 
sight of  its  immigration  detention  facilities 
and  the  private  contractors  like  CCA  who 
run  them,  and  tragedies  like  this  are  the 
unfortunate  result,”  said  ACLU  Deputy 
Legal  Director  Vanita  Gupta. 

“It  is  long  past  time  to  close  the  book 
on  ICE’s  relationship  with  CCA.  If  this 
administration  is  serious  about  reform, 
it  cannot  continue  to  spend  millions  of 
taxpayer  dollars  every  month  on  a private 
contractor  that  has  proven  over  and  again 
it  is  demonstrably  incapable  of  running 
a safe  and  humane  facility.  Immigrant 
women,  many  of  whom  have  fled  to  the 
United  States  seeking  refuge  from  sexual 


violence,  should  not  fear  more  of  the  same 
at  the  hands  of  ICE  and  its  contractors,” 
added  ACLU  of  Texas  Legal  Director 
Lisa  Graybill. 

Dunn  pleaded  guilty  to  two  federal 
charges  of  depriving  female  detainees  of 
their  civil  rights  in  September  2011.  He 
was  sentenced  on  November  17  to  just 
ten  months  in  federal  prison.  See:  United 
States  v.  Dunn,  U.S.D.C.  (W.D.  TX),  Case 
No.  1:11  -cr-001 68-AWA- 1 . 

The  ACLU  of  Texas  filed  a class- 
action  suit  against  CCA  and  ICE  officials, 
Dunn  and  Williamson  County  on  October 
19, 201 1 , on  behalf  of  three  female  detain- 
ees who  alleged  they  had  been  sexually 
abused. 

According  to  the  76-page  complaint, 
“under  its  Intergovernmental  Service  Con- 
tract (‘the  IGSA’)  with  Williamson  County, 
the  Texas  county  in  which  Hutto  is  located, 
ICE  expressly  required  that  ‘[djuring  all 
transportation  activities,  at  least  one  (1) 
transportation  officer  shall  be  of  the  same 
sex  as  the  residents  being  transported.  ’ The 
contract  between  Williamson  County  and 
the  Corrections  Corporation  of  America 
...  expressly  incorporated  the  terms  of  the 
IGSA.  Nevertheless,  Defendants  repeat- 
edly violated  this  requirement  by  allowing 
male  officers,  such  as  Dunn,  to  transport 
female  detainees  without  the  presence  of 
another  officer,  much  less  a female  officer.” 
See:  Doe  v.  Neveleff,  U.S.D.C.  (W.D.  TX), 
Case  No.  l:ll-cv-00907. 

According  to  an  internal  CCA  docu- 
ment obtained  by  Prison  Legal  News, 
the  Hutto  facility  was  significantly  un- 
derstaffed around  the  time  that  Dunn 
sexually  abused  detainees  while  transport- 


ing them  without  a female  officer  present. 
It  is  the  business  model  of  private  prison 
companies  such  as  CCA  to  cut  costs  by 
understaffing  and  leaving  vacant  positions 
unfilled,  so  as  to  reduce  payroll  expenses 
and  thus  generate  more  profit. 

In  this  case,  understaffing  at  Hutto 
may  have  contributed  to  the  sexual  abuse 
of  female  detainees  when  CCA  violated 
ICE  policy  by  not  ensuring  that  a female 
transport  officer  was  present  to  accompa- 
ny female  detainees  being  transported. 

According  to  research  conducted 
by  the  ACLU  through  public  records 
requests,  185  allegations  of  sexual  abuse 
were  reported  at  immigration  detention 
facilities  nationwide  between  2007  and 
2010,  both  privately  and  publicly  oper- 
ated. Of  those  reported  incidents,  56 
occurred  in  Texas.  !H 

Sources:  www.kxan.com,  ACLU  press 
releases,  www.  americanindependent.  com, 
www.kvue.com 
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Oregon  Rethinking  Criminal  Justice  Policies  to  Avoid  Fiscal  Crisis 


Oregon  is  one  of  ten  states  in  “financial 
peril,”  according  to  a November  2009 
report  by  The  Pew  Center  on  the  States. 
Thanks  in  large  part  to  the  state’s  criminal 
justice  policies  of  the  last  20  years,  Oregon 
faces  an  expected  $3.5  billion  shortfall  in 
the  2011-13  biennial  state  budget,  and 
“the  shortfall  between  revenue  and  ex- 
penses is  expected  to  remain  at  more  than 
$2  billion”  over  the  next  decade. 

To  address  this  crisis,  outgoing  Or- 
egon Governor  Theodore  Kulongoski 
issued  an  executive  order  establishing  a 
Governor’s  Reset  Cabinet  to  explore  ineffi- 
ciencies at  all  levels  of  state  government. 

In  June  2010,  the  Reset  Subcom- 
mittee on  Public  Safety  issued  a report 
that  focused  on  two  of  the  “three  main 
cost-drivers  in  building  and  operating 
prisons”  - who  is  sent  to  prison  and  for 
how  long. 

Since  the  1985-87  biennium,  the 
Oregon  Department  of  Corrections 
(ODOC)  “has  increased  expenditures  by 
209  percent,”  according  to  the  Subcom- 
mittee report.  ODOC  now  accounts  for 
53  percent  of  the  state’s  public  safety 
spending  and  about  10  percent  of  the 
entire  general  fund. 

In  the  last  two  decades  ODOC’s  bud- 
get has  increased  to  a current  two-year 
budget  of  $1.36  billion.  That  amount 
“is  expected  to  grow  at  an  unsustainable 
rate  if  we  continue  the  policies  in  place 
today,”  said  Kulongoski.  “Now  let  me 
ask  you  this:  Have  we  more  than  doubled 
our  investment  in  students  over  that  same 
period?  Not  even  close.” 

ODOC’s  April  2010  prison  forecast 
predicted  that  “2,000  additional  prison 
beds  will  be  necessary  to  carry  out  our 
current  sentencing  policies  - pushing  the 
prison  population  to  16,000  by  2020.” 

This  follows  two  decades  of  unprec- 
edented growth.  “Over  the  past  twenty 
years,  Oregon  has  more  than  doubled  the 
number  of  offenders  incarcerated  in  the 
state  corrections  system  - largely  through 
the  adoption  of  mandatory  minimum 
sentencing  structures  by  the  voters,”  the 
Subcommittee  noted.  Additionally,  “in- 
creased sentence  length  or  its  threat  has 
increased  the  amount  of  time  offenders 
spend  in  prison.” 

An  examination  of  prison  reform 
efforts  in  other  states  revealed  an  encour- 
aging common  theme.  Many  states  are 
increasingly  investing  in  substance  abuse 
and  mental  health  treatment,  as  well  as 


housing  and  employment  for  released 
prisoners  and  community-based  sentenc- 
ing options,  the  Subcommittee  observed. 
Additionally,  “many  states  reward  prison- 
ers for  successful  completion  of  prison 
programs.”  Most  importantly  those  states 
“have  largely  avoided  having  to  increase 
prison  beds.” 

The  Subcommittee  proposed  several 
long-  and  short-term  options  to  avoid 
Oregon’s  unsustainable  prison  popula- 
tion growth. 

Among  the  long-term  options,  the 
Subcommittee  recommended  the  creation 
of  “a  modem  system  of  uniform,  transpar- 
ent, and  proportional  sentencing  guidelines 
practice.”  This  would  include  indefinitely 
suspending  the  construction  and  opening 
of  new  prisons,  and  stabilizing  and  poten- 
tially reducing  the  use  of  existing  prison 
beds  as  the  new  guidelines  take  effect. 

The  Subcommittee  also  recom- 
mended that  Oregon  “adopt  the  federal 
system  of  15  percent  earned  credits  for 
offenders  including  consideration  of  fed- 
eral policies  on  the  use  of  halfway  houses 
and  electronic  monitoring  during  the  final 
year  of  sentencing”  for  all  prisoners  not 
serving  life  sentences. 

In  what  would  have  been  political 
suicide  just  a few  years  ago,  the  Subcom- 
mittee raised  the  possibility  of  easing  the 
mandatory  minimum  sentencing  schemes 
that  have  cropped  up  almost  annually 
since  1994. 

In  the  short-term  the  Subcommittee 
recommended,  “as  a temporary  measure 
only,”  that  ODOC  be  granted  the  author- 
ity “to  allow  some  offenders  to  serve  the 
final  year  of  their  sentence”  in  halfway 
houses,  on  electronic  detention  or  in  day 
reporting  programs. 

The  Subcommittee  report  also 
suggested  increasing  substance  abuse 
treatment  for  prisoners,  finding  that  “over 
70  percent  of  the  offenders  in  Oregon  pris- 
ons need  some  level  of  ...  treatment.” 

On  December  27,  2010,  ODOC  Di- 
rector and  former  state  legislator  Max 
Williams  confirmed  those  numbers.  “As 
of  December  1,  2010,  1,579  inmates  were 
identified  as  having  ‘severe  addiction’; 
6,356  inmates  were  identified  as  having 
a ‘severe  problem’  with  alcohol  and/or 
controlled  substances;  and  2,264  had  a 
‘moderate  problem,’  Williams  wrote.  “A 
total  of  10,379  inmates  or  approximately 
75%  of  those  inmates  currently  incarcer- 
ated in  the  Department  of  Corrections  are 


in  need  of  some  level  of  alcohol  and  drug 
treatment  intervention.” 

Given  that  Governor  Kulongoski 
waited  until  he  was  leaving  office  to  raise 
these  issues,  many  feared  that  the  Subcom- 
mittee’s findings  and  recommendations 
were  meaningless.  But  perhaps  not. 

With  just  one  month  left  in  office, 
Kulongoski  signed  a December  9,  2010 
executive  order  creating  a state  Commis- 
sion on  Public  Safety  which  will  be  led 
by  the  governor,  Oregon  Supreme  Court 
Chief  Justice  Paul  DeMuniz  and  legisla- 
tive leaders. 

The  idea  for  the  Commission  came 
from  the  Public  Safety  Subcommittee 
report  and  is  supported  by  incoming 
Governor  John  Kitzhaber  - who  governed 
Oregon  through  the  “tough-on-crime” 
movement  of  the  1990s,  which  spawned 
the  largest  prison  building  boom  in 
Oregon  history  that  has  contributed  to 
today’s  fiscal  crisis. 

“With  limited  dollars,  we  must  ensure 
the  public’s  safety  by  making  smart  invest- 
ments across  our  adult  and  juvenile  justice 
systems  that  are  also  sustainable  through 
the  good  and  bad  economic  times,”  said 
Kulongoski. 

Governor  Kitzhaber  appears  to  be 
singing  the  same  tune.  “Let  me  be  clear 
about  one  thing:  We  will  spend  these 
resources  in  a way  that  keeps  dangerous 
people  in  prison  and  out  of  our  com- 
munities,” he  stated.  “At  the  same  time, 
we  need  to  recognize  that  our  long-term 
goal  is  to  invest  in  people,  not  prisons  - 
to  keep  kids  in  school  and  the  workforce 
and  out  of  the  criminal  justice  system  in 
the  first  place.” 

Kulongoski  echoed  those  concerns. 
“So  we  have  a real  dichotomy,  which  I 
would  summarize  as:  locking  up  more 
people  versus  providing  our  children  with 
a better  education,”  he  said.  “There  is  a 
great  imbalance  between  how  we  invest  in 
incarceration  and  how  we  invest  in  educa- 
tion. And  right  now  children  are  trapped 
in  the  losing  end  of  the  imbalance.  It’s 
not  right.  It’s  not  fair.  And  most  of  all, 
it’s  not  smart.” 

Regardless,  when  it  came  time  to 
make  cuts  in  the  2011-2013  biennial  bud- 
get, Governor  Kitzhaber  initially  targeted 
the  Oregon  Youth  Authority  (OYA)  for 
$34.5  million  in  cuts,  or  about  one-fifth 
of  the  agency’s  general  fund  budget.  The 
legislature  eventually  decided  to  reduce 
the  OYA’s  budget  by  around  $11  million, 
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plus  cut  $4  million  from  ODOC’s  $1.36 
billion  biennial  budget.  [See:  PLN,  Oct. 
2011,  p.36]. 

The  Commission  on  Public  Safety  will 
review  Oregon’s  public  safety  practices 
and  recommend  more  flexible  sentencing 
and  other  improvements. 

One  of  the  greatest  barriers  to  reform  in 
Oregon  has  been  divisive  political  rhetoric, 
pitting  the  “tough-on-crime”  camp  against 
those  who  espouse  “smart-on-crime”  poli- 
cies. “Rather  than  debating  who  is  ‘tough 
on  crime’  or  ‘soft  on  crime,’  the  subcom- 
mittee hopes  that  our  elected  officials  will 
emphasize  that  the  most  effective  way  to 
keep  citizens  safe  with  the  limited  taxpayer 
resources  is  being  ‘smart  on  crime,”’  the 
Reset  Subcommittee  wrote  in  its  report. 

Kulongoski  explained  that  he  expects 
the  new  Commission  to  examine  “good, 
evidence -based,  practical  information  ... 
so  you  have  a more  cost-effective  prison 
system,  so  you’re  smarter,  and  you’re  fair- 
er, and  you  could  put  the  word  ‘tough’  in 
there.”  He  repeated  that  the  goal  is  not  to 
get  “soft  on  crime”  but  rather  to  embark 
on  a less  costly  approach  to  ensuring  of- 
fender accountability  and  public  safety. 

“To  catch  the  few,  we’ve  cast  this 
net  and  we’re  catching  a lot  of  people,” 
said  Kulongoski.  “And  it  would  be  a lot 
smarter  and  a lot  more  cost  effective  to 
do  something  other  than  housing  them 
in  a prison.” 

Again,  Governor  Kitzhaber  appeared 
to  agree.  “The  bottom  line  is,  we’ve  got 
14,000  prison  beds  and  the  challenge  is  to 
manage  the  use  of  those  beds  to  ensure  we 
don’t  have  to  build  and  operate  another 
prison,”  the  governor  stated. 

Kulongoski  acknowledged  that  re- 
duced prison  sentences  or  alternatives 
to  incarceration  are  likely  to  produce  the 
greatest  potential  public  safety  cost  sav- 
ings. Indeed,  extra  earned  time  granted 
to  certain  prisoners  saved  the  state  an 
estimated  $25  million  in  2009  according 
to  an  audit  by  the  Secretary  of  State’s 
office.  However,  the  extra  earned  time 
statute  will  expire  in  2013.  [See:  PLN, 
Sept.  2011,  p.12], 

Kulongoski  would  not  say  whether 
the  Commission  will  propose  reforming 
Oregon’s  multitude  of  voter-approved 
mandatory  sentencing  laws.  Still,  he  made 
his  opinion  clear. 

“You  cannot  have  these  measures 
on  the  ballot  every  two  years  that  add 
more  and  more  costs  to  the  system,”  he 
declared. 

Even  in  the  face  of  overwhelming 


evidence,  Kevin  Mannix,  a former  law- 
maker and  chief  proponent  of  Oregon’s 
mandatory  sentencing  laws,  refused  to 
acknowledge  that  his  measures  had  con- 
tributed to  Oregon’s  current  fiscal  crisis. 

“Kevin  Mannix  never  puts  a price 
tag  on  any  of  his  measures,”  noted  state 
Senator  Chip  Shields.  “He’s  OK  with  us 
taking  money  from  K-12  [education]  to 
pay  for  them.” 

Mannix  countered  that  the  problem 
was  not  sentence  length,  but  how  ef- 
ficiently prisons  and  other  public  safety 
agencies  are  operated. 

“National  statistics  show  our  per-day 
costs  for  inmates  in  the  Oregon  system  are 
seventh  highest  in  the  country,”  he  said. 
“Yet,  our  incarceration  rate  is  30th.  So 
it’s  not  a matter  of  long  sentences  costing 
us  money;  it’s  how  we  spend  the  money 
in  the  prisons.  We  need  a comprehensive 
revisiting  of  how  we  run  our  Department 
of  Corrections.” 

Mannix  was  referring  to  a report  by 
the  National  Institute  of  Corrections, 
which  found  that  Oregon’s  2008  annual 
cost  per  prisoner  was  $36,060  compared 
with  a national  average  of  $24,052. 

“Oregon’s  prison  system  does  lean 
to  one  of  the  higher  cost  systems  in  the 
country,”  Williams  acknowledged.  “But 
most  of  that  is  driven  by  labor  costs.” 
For  example,  since  2005  the  starting  pay 
for  state  prison  guards  has  increased  23 
percent.  Including  benefits,  ODOC  is  one 
of  the  top  paying  prison  agencies  on  the 
West  Coast. 

The  June  2010  Reset  Subcommittee 
report  agreed  that  “the  level  of  pay  and 
benefits  (e.g.,  retirement,  health)  allocated 
to  public  employees”  is  the  third  largest 
cost-driver  in  building  and  operating 
prisons. 

Kulongoski  insisted  that  reducing 
Oregon’s  incarceration  rate  “is  the  only 
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way”  such  skyrocketing  prison  costs  can 
be  addressed.  He  hopes  the  newly-formed 
Commission  on  Public  Safety,  which 
started  work  in  September  2011,  will  do 
just  that. 

Kulongoski’s  Executive  Order  set 
a December  15,  2011  deadline  for  the 
Commission  to  issue  a report  outlining  its 
findings  and  recommendations.  The  2012 
legislature  will  then  consider  the  proposed 
reforms  and  refer  any  potential  constitu- 
tional amendments  to  modify  mandatory 
minimum  sentencing  laws  to  the  voters. 

Meanwhile,  ODOC  Director  Max 
Williams  told  state  lawmakers  in  Sep- 
tember 201 1 that  he  needed  at  least  $608 
million  over  the  next  decade  in  construc- 
tion and  operating  costs  to  re-open  two 
closed  prisons  and  build  a new  one,  based 
on  an  estimated  increase  of  2,000  more 
state  prisoners  during  that  time  period. 
Part  of  the  increase  is  due  to  Measure  57, 
a law  that  mandates  harsher  sentences  for 
property  crimes  which  is  due  to  go  into 
effect  in  January  2012. 

Sources:  The  Oregonian,  The  Register- 
Guard,  Statesman- Journal,  Report  of  the 
Reset  Subcommittee  on  Public  Safety 
(June  2010) 
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$96,000  Settlement  in  Massachusetts 
Conditions  of  Confinement  Suit 


Following  a Massachusetts  Superior 
Court’s  award  of  nominal  damages 
and  attorney  fees  in  a prison  conditions 
case,  and  with  an  appeal  pending,  the  par- 
ties entered  into  a settlement  agreement. 
The  settlement  resulted  from  a lawsuit  that 
sought  damages  for  “disgusting  and  un- 
healthy conditions”  at  the  Massachusetts 
Correctional  Institution-Cedar  Junction 
(MCI-CJ). 

The  suit  was  hied  by  15  state  pris- 
oners “who  were  forced  by  defendants 
to  literally  wallow  in  human  excrement 
which  covered  the  walls,  and,  mixed  with 
several  inches  of  toilet  water,  the  floors 
of  a cell  block”  at  MCI-CJ.  They  were 
exposed  to  those  conditions  for  about 
three  weeks. 

Guards  moved  40  to  45  prisoners 
from  the  minimum-security  end  of  MCI- 
CJ  on  February  16,  1999  to  the  OU-I 
cellblock,  which  is  the  maximum-security 
end.  The  prisoners  went  from  being  able  to 
work  during  the  day  and  leave  their  cells 
in  the  evening  for  recreation  or  study  to 
remaining  locked  in  a cell  all  day.  None 
had  committed  acts  of  misconduct  to 
justify  punishment,  but  they  were  denied 
showers,  phone  calls,  short  periods  of  out- 
of-cell  exercise  and  access  to  the  canteen 
that  was  normally  provided  to  maximum- 
security  prisoners. 

The  perceived  unfairness  of  the 
situation  caused  a protest  by  many  of  the 
transferred  prisoners,  but  not  the  plaintiffs 
who  later  hied  suit.  The  protestors  began 
throwing  objects  out  of  their  cells  into  the 
common  area  of  the  three-tier  cell  block, 
including  human  feces  and  urine. 

The  protest  continued  to  intensify  and 
by  February  18,  1999  the  walls  and  floors 
of  the  common  area,  as  well  as  tables  used 
to  hold  food  trays,  were  largely  covered 
with  excrement.  Some  prisoners  received 
food  trays  contaminated  with  feces.  “The 
stench  from  human  waste  was  unbear- 
able,” the  lawsuit  stated. 

Guards  came  during  the  first  week 
and  confiscated  prisoners’  property,  in- 
cluding television  sets,  radios,  typewriters, 
fans  and  cleaning  supplies.  This  occurred 
without  regard  to  whether  they  were  part 
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of  the  protest.  The  air  temperature  was 
allowed  to  exceed  90  degrees,  which  in- 
tensified the  stench. 

Guards  returned  on  February  24  to 
remove  the  prisoners’  clothing,  stationery, 
reading  materials  and  personal  hygiene 
items.  The  protesting  prisoners  responded 
by  causing  their  toilets  to  overflow.  The 
water  combined  with  the  excrement  and 
urine  to  create  one  to  four  inches  of  foul 
liquid  on  the  cell  floors.  Many  prisoners 
were  forced  to  wade  through  the  sewage 
to  retrieve  their  meals. 

The  response  by  guards  was  to  shut 
off  all  water  to  the  cellblock.  This  left 
prisoners  unable  to  wash  their  hands  upon 
“accepting  trays  taken  off  of  feces-covered 
tables.”  At  least  one  prisoner  was  unable 
to  take  food  and  medication  as  prescribed, 
requiring  hospitalization.  Another  caught 
a staph  infection.  Others  were  unable  to 
maintain  adequate  hydration  due  to  the 
heat  and  lack  of  water. 

Before  a representative  from  the  De- 
partment of  Public  Health  (DPH)  arrived 


A former  Minnesota  prison  chaplain 
has  settled  a lawsuit  against  state 
officials  after  she  lost  her  job  for  raising 
concerns  about  the  constitutionality  of 
the  InnerChange  Freedom  Initiative  (IFI) 
program. 

Kristine  Holmgren  was  employed  by 
the  Minnesota  Department  of  Correc- 
tions (DOC)  as  the  religious  coordinator 
at  the  Shakopee  women’s  prison  from 
January  2006  until  June  2006.  Warden 
Fredric  Hillengass  fired  Holmgren  after 
she  expressed  concerns  that  the  IFI  pro- 
gram would  violate  the  Establishment 
Clause  of  the  First  Amendment  by  be- 
ing a state-funded  program  to  convert 
prisoners  to  fundamentalist,  evangelical 
Christianity.  Holmgren  was  aware  of  a 
similar  IFI  program  in  Iowa  that  had 
been  declared  unconstitutional.  [See: 
PLN,  June  2008,  p. 3 1 ; Jan.  2008,  pp. 
27,  30], 

She  first  raised  her  concerns  privately 
with  DOC  Assistant  Commissioner  Erik 
Skon  in  February  2006.  He  informed  Hol- 
mgren that  her  concerns  were  unfounded, 
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on  March  1,  1999,  guards  cleaned  the 
walls  and  floor  with  high  pressure  hoses. 
The  DPH  inspector  still  found  an  “unsani- 
tary condition”  and  “excessive  heat.” 

The  Suffolk  County  Superior  Court 
entered  judgment  in  favor  of  the  prison- 
ers on  their  Eighth  Amendment  claims 
on  February  11,  2009.  Each  named 
plaintiff  received  nominal  damages  and 
the  court  awarded  $547,566  in  attorney 
fees  and  $2,741  in  costs.  The  defendants 
appealed  and  the  case  was  transferred  to 
the  Supreme  Judicial  Court  in  October 
2010. 

A compromise  settlement,  reached  on 
March  24,  2011,  provided  that  Prisoners’ 
Legal  Services  (formerly  Massachusetts 
Correctional  Legal  Services),  which 
represented  the  prisoners,  would  be  paid 
$96,000  to  satisfy  damages,  attorney  fees 
and  costs.  See:  Ashman  v.  Marshall,  Suf- 
folk County  Superior  Court  (MA),  Case 
No.  SUCV2000-05618.  H 

Additional  source:  www.mcls.net 


the  IFI  program  would  be  implemented 
and  it  would  be  in  her  best  interests  to  stop 
asking  questions.  In  June  2006,  Holmgren 
met  privately  with  Warden  Hillengass, 
who  refused  to  answer  questions  about  the 
IFI  program  and  how  it  might  differ  from 
the  unconstitutional  program  in  Iowa, 
or  whether  other  faith-based  programs 
would  be  solicited  so  as  to  maintain  reli- 
gious diversity. 

At  a staff  meeting  later  that  month, 
Hillengass  announced  the  pending  imple- 
mentation of  the  IFI  program.  Holmgren 
asked  questions  about  the  program  which 
apparently  embarrassed  the  warden.  He 
then  terminated  her  employment,  at  least 
in  part  for  asking  questions  at  the  staff 
meeting  he  felt  were  “intended  to  provoke 
staff  discussion”  against  IFI. 

Holmgren  filed  a civil  rights  suit 
pursuant  to  42  U.S.C.  § 1983  against 
the  state,  Hillengass  and  the  DOC  com- 
missioner in  state  court.  Among  other 
claims,  she  alleged  that  her  termination 
violated  her  First  Amendment  rights. 
The  defendants  moved  for  summary 
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$227,500  Settlement  in  Suit  by 
Former  Minnesota  DOC  Prison  Chaplain 


judgment,  alleging  Holmgren’s  speech 
was  not  protected  because  it  was  related 
to  her  job  duties. 

The  court  granted  summary  judg- 
ment to  the  commissioner  because 
she  was  not  personally  involved  in  the 
decision  to  fire  Holmgren.  Warden  Hil- 
lengass  was  denied  summary  judgment, 
as  the  court  concluded  that  Holmgren’s 
speech  did  not  arise  from  her  employ- 
ment and  her  interest  in  speaking  as  a 
citizen  on  a matter  of  public  concern 
outweighed  the  state’s  interest  in  an 
orderly  workplace.  The  court  left  it  up 
to  a factfinder  to  determine  whether 
Holmgren  was  fired  for  engaging  in 
protected  speech,  and  the  defendants 
filed  an  interlocutory  appeal. 

The  Court  of  Appeals  upheld  the  de- 
cision of  the  lower  court  on  June  22, 2010 
in  an  unpublished  opinion.  The  appellate 
court  found  that  “the  facts  Holmgren  al- 
leges are  sufficient  to  demonstrate  a First 
Amendment  violation,”  as  she  may  have 
been  speaking  as  a private  citizen  and  her 
speech  was  related  to  a matter  of  public 
concern.  See:  Holmgren  v.  State  of  Min- 
nesota, Minn.  Court  of  Appeals,  Case  No. 
A09-1445;  2010  WL  2485603. 

Following  remand  the  parties  agreed 
to  settle  the  case  in  March  2011,  with 
the  state  paying  Holmgren  $227,500. 
She  was  represented  by  Minneapolis  at- 
torneys Stephen  W.  Cooper  and  Stacey 
R.  Everson. 

Expressing  relief  that  the  live-year 
legal  battle  was  over,  Holmgren  said  it 
wouldn’t  “feel  like  justice  until  Inner- 
Change  Freedom  Initiative  is  out  of  the 
prison  system  in  Minnesota.”  She  added, 


“The  money  was  never  the  issue  for  me. 
I’m  an  American  citizen ...  working  for  the 
State  of  Minnesota,  and  my  constitutional 
rights  were  violated  when  I was  told  to 
shut  up  about  something  I found  to  be 
illegal  and  questionable  and  a violation 
of  other  people’s  rights.” 

During  the  course  of  the  litigation, 
Holmgren  said  that  prisoners  told  her  they 
felt  coerced  to  adopt  the  IFI’s  Christian 
viewpoints.  They  also  reported  ministry 
leaders  had  engaged  in  humiliation  tactics, 
were  offensive,  “singled  out  minorities  and 
unmarried  women,  harassed  lesbians  and 
praised  the  superiority  of  men.” 

DOC  director  of  communications 
John  Schadl  praised  the  effectiveness  of 
the  IFI  program  but  stated  it  was  not 
“the  position  of  Corrections  to  prefer 
one  faith  over  another  but  to  provide 
services  to  the  inmates  so  they  can  be 
successful  upon  release.”  He  also  said  IFI 
had  received  some  taxpayer  money  when 
it  started  at  the  Lino  Lakes  facility,  but 
no  longer  receives 
state  funding. 

IFI  is  operated 
by  Chuck  Colson’s 
Virginia-based  Pris- 
on Fellowship.  In 
addition  to  Minne- 
sota, there  are  IFI 
programs  in  prisons 
in  Texas,  Kansas 
and  Missouri.  FJ 
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Los  Angeles  County  Sheriff’s  Department  Defies  Court  Order, 
Refuses  to  Allow  Attorney  to  Take  Photographs  of  Injured  Prisoner 


Claiming  there  was  “nothing  to  hide,” 
Los  Angeles  County  Sheriff’s  De- 
partment spokesperson  Steve  Whitmore 
nevertheless  defended  the  decision  of  the 
Sheriff’s  Department  not  to  comply  with 
a court  order  authorizing  an  attorney  to 
take  photographs  of  his  incarcerated  cli- 
ent, who,  according  to  the  attorney,  was 
so  badly  beaten  by  jail  deputies  that  he 
could  not  recognize  him. 

Whitmore  described  the  detainee, 
Federico  Bustos,  as  so  “extraordinarily 
aggressive”  that  he  routinely  hurt  him- 
self and  others.  According  to  Whitmore, 
Bustos,  who  was  charged  with  murder  and 
attempted  murder  in  the  kidnapping  and 
shooting  of  two  men  in  2006,  was  injured 
during  a cell  extraction. 

While  Deputy  Public  Defender  John 
F.  Montoya  decried  the  February  2011 
incident,  saying  he  had  “never  represented 
anyone  who  was  as  severely  beaten  by  the 
police  as  Federico  Bustos  was,”  Whitmore 
claimed  that  Bustos  - who  sustained 
bruises  to  his  face,  body,  legs  and  left 
eye  - had  not  been  injured  as  seriously  as 
Montoya  alleged. 

According  to  court  records,  in  January 
2011,  after  repeatedly  refusing  to  leave  his 
cell  to  appear  in  court,  Bustos  was  found  to 
be  mentally  incompetent  to  stand  trial.  On 
February  23,  as  Bustos  awaited  transfer  to 
Patton  State  Flospital,  sheriff’s  deputies  ob- 
served him  behaving  strangely.  That’s  when 
they  tried  to  extract  him  from  his  jail  cell. 
Following  standard  practice,  the  incident 
was  recorded  with  a video  camera. 

Montoya  sought  and  obtained  a court 
order  to  document  the  injuries  to  Bustos 
because  he  believed  they  could  provide 
evidence  of  his  client’s  mental  problems 
and  thus  be  relevant  to  his  criminal  de- 
fense. Assistant  County  Counsel  Roger 
Granbo  explained,  however,  that  his  office 
had  not  been  given  an  opportunity  to  op- 
pose Montoya’s  request.  Concerned  about 
the  order’s  validity,  the  county  refused 
to  comply  and  was  prepared  to  chal- 
lenge it  in  court  - which  Montoya  called 
“patently  self-serving  and  outrageous.” 
The  matter  was  dropped  after  a lieuten- 
ant explained  to  the  judge  who  issued  the 
order  that  Bustos  was  housed  in  a secure 
area  of  the  jail  where  neither  civilians  nor 
cameras  were  allowed.  In  other  words, 
there’s  nothing  to  see  here;  no  need  for 
pictures  that  might  corroborate  allega- 


tions of  abuse.  The  video  footage  of  the 
incident,  however,  may  shed  light  on  the 
injuries  that  Bustos  sustained.  Whitmire 
said  the  video  would  be  provided  to  the 


Provisions  of  Ohio’s  Adam  Walsh  Act 
(AWA)  that  require  the  reclassification 
of  sex  offenders  by  the  Ohio  Attorney 
General  violate  the  separation  of  powers 
doctrine,  the  Ohio  Supreme  Court  decided 
on  June  3,  2010. 

In  2006,  Congress  passed  the  federal 
Adam  Walsh  Act.  The  federal  AWA  re- 
quires states  to  adopt  national  sex  offender 
registration,  community  notification  and 
classification  standards  or  face  the  loss  of  a 
percentage  of  federal  crime  control  funds. 

The  Ohio  AWA,  which  implemented 
the  federal  AWA,  was  enacted  by  the  state 
legislature  in  2007.  The  Ohio  AWA  directs 
the  state  Attorney  General  to  reclassify 
all  Ohio  sex  offenders  using  federal  AWA 
standards. 

In  2007,  Christian  Bodyke  was  reclas- 
sified by  the  Attorney  General  as  a “Tier 
III”  offender  based  on  a 1999  conviction 
for  sexual  battery.  As  a Tier  III  offender, 
Bodyke  was  required  to  register  “with  the 
local  sheriff  every  90  days  for  the  dura- 
tion of  his  life.”  Before  passage  of  the 
Ohio  AWA,  Bodyke  was  only  required  to 
register  once  a year  for  ten  years. 


The  Indiana  Department  of  Corrections 
(DOC)  must  provide  kosher  meals 
to  prisoners  who  require  a kosher  diet  to 
properly  exercise  their  religious  beliefs,  U.S. 
District  Court  Judge  Jane  Magnus-Stinson 
held  on  November  1, 2010. 

Judge  Magnus-Stinson’s  decision  was 
in  response  to  a class-action  lawsuit  filed 
on  behalf  of  all  current  and  future  DOC 
prisoners  who  request  a kosher  diet  for 
religious  reasons. 

The  suit  alleged  that  the  DOC’s  ter- 
mination of  its  kosher  program  for  cost 


public  defender’s  office  following  an  inter- 
nal affairs  investigation.  PI 

Source:  Los  Angeles  Times 


Bodyke  appealed  his  reclassifica- 
tion as  a Tier  III  offender,  arguing  that 
the  Ohio  AWA  reclassification  violated 
separation  of  powers.  The  Ohio  Supreme 
Court  agreed.  “The  reclassification  scheme 
in  the  AWA  works  to  ‘legislatively  vacate[] 
the  settled  and  journalized  finaljudgments 
of  the  judicial  branch  of  government,”’ 
the  Supreme  Court  wrote.  The  legisla- 
ture, however,  “cannot  vest  authority  in 
the  attorney  general  to  reopen  and  revise 
the  final  decision  of  a judge  classifying  a 
sex  offender,”  the  Court  concluded.  “Our 
constitution  and  case  law  make  undeni- 
ably clear  that  the  judicial  power  resides 
exclusively  in  the  judicial  branch.” 

Accordingly,  the  Supreme  Court  held 
that  provisions  of  the  Ohio  AWA  which 
“require  the  attorney  general  to  reclassify 
sex  offenders  who  have  already  been  clas- 
sified by  court  order  under  former  law, 
impermissibly  instruct  the  executive  branch 
to  review  past  decisions  of  the  judicial 
branch  and  thereby  violate  the  separation- 
of-powers  doctrine.”  See:  State  v.  Bodvke, 
933  N.E.2d  753, 126  Ohio  St.3d  266  (Ohio 
2010),  reconsideration  denied.  PJ 


reasons  violated  the  Religious  Land  Use 
and  Institutionalized  Persons  Act  (RLU- 
IPA).  Until  June  2010,  the  DOC  provided 
pre-packaged  kosher  meals  for  lunch  and 
dinner  to  prisoners  who  expressed  a 
religious  preference  for  a kosher  diet. 
Breakfast  meals  were  not  pre-packaged. 

Due  to  cost  increases  associated  with 
providing  Halal  meals  to  Muslim  prison- 
ers, however,  the  DOC  decided  to  stop 
providing  all  pre-packaged  religious  meals. 
Instead  prison  officials  offered  a vegetarian 
diet  that  it  conceded  was  not  kosher. 


Ohio  Adam  Walsh  Act  Violates 
Separation  of  Powers  Doctrine 


Indiana  DOC’s  Refusal  to  Provide 
Kosher  Meals  Violates  RLUIPA 

by  Brandon  Sample 
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The  DOC  argued  that  “spiraling 
costs”  alone  constituted  a “compelling 
government  interest”  supporting  the 
termination  of  its  kosher  meal  program. 
Judge  Magnus-Stinson  disagreed. 

“The  idea  that  cost  alone  could  pro- 
vide a compelling  government  interest,” 
she  wrote,  “directly  contravenes  Seventh 
Circuit  precedent.”  Further,  the  cost  basis 
for  ending  the  kosher  meal  program  was 
specious,  the  court  concluded,  given  that 
it  was  an  increase  in  food  costs  associated 
with  providing  Halal  meals  - not  kosher 
meals  - that  was  the  problem. 

The  “DOC  has  produced  no  evidence 
whatsoever  that  the  cost  of  providing 
kosher  foods  to  the  more  limited  number 
of  individuals  in  the  class  at  issue  would 
[be]  so  ‘massive,’”  Judge  Magnus-Stinson 
noted.  Accordingly,  the  court  held  that 
the  DOC  had  “failed  to  meet  its  burden  of 
persuasion  to  show  a compelling  govern- 
ment interest  under  RLUIPA.” 

Even  if  the  DOC  could  show  a com- 
pelling government  interest  in  terminating 
its  kosher  meal  program,  it  could  not  show 
that  its  vegetarian  diet  program  was  the 
“least  restrictive  means”  under  RLUIPA, 
the  district  court  found. 

The  DOC  attempted  to  shift  the 


burden  of  proof  as  to  the  least  restrictive 
means  prong  to  the  prisoner  plaintiffs, 
but  the  district  court  cut  the  DOC  short. 
“DOC  seems  to  misunderstand  or  ignore 
the  controlling  law:  Under  RLUIPA,  it 
is  not  the  plaintiff’s  burden  to  show  that 
reasonable  alternatives  do  exist  - it  is 
DOC’s  burden  to  show  that  reasonable 
alternatives  do  not  exist,”  Judge  Magnus- 
Stinson  wrote. 

And  while  such  a showing  was  not  the 
plaintiffs’  responsibility,  the  court  noted 
that  the  plaintiffs  had  put  forth  several 
alternatives  to  a complete  discontinuation 
of  the  kosher  meal  program  that  the  DOC 
“provide[d]  no  response  to.” 

Accordingly,  the  court  held  that  the 
DOC  had  failed  to  demonstrate  that  its 
termination  of  the  kosher  meal  program 
was  the  least  restrictive  means  under 
RLUIPA. 

Separate  from  the  class  claims,  Judge 
Magnus-Stinson  also  held  that  the  DOC’s 
“75  percent”  policy  violated  the  First 
Amendment  rights  of  the  lead  plaintiff  in 
the  case.  While  the  kosher  meal  program 
was  in  effect,  the  DOC  instituted  a “75 
percent”  rule  that  required  kosher  diet  par- 
ticipants to  eat  75  percent  of  their  meals  or 
face  removal  from  the  kosher  program. 


The  lead  plaintiff,  Matson  Willis, 
refused  to  comply  with  the  75  percent 
rule  by  not  eating  breakfast  because  he 
believed  - and  the  DOC  conceded  - that 
the  breakfast  meals  were  not  kosher.  The 
75  percent  policy  was  not  supported  by 
a legitimate  government  interest  and  did 
not  satisfy  any  of  the  factors  under  Turner 
v.  Safley,  482  U.S.  78  (1987),  the  district 
court  held.  Willis  was  awarded  nominal 
damages  because  he  was  terminated  from 
the  kosher  meal  program  based  on  the  75 
percent  rule. 

The  plaintiff  class  was  represented 
by  Kenneth  J.  Falk  of  the  ACLU  of  Indi- 
ana. See:  Willis  v.  Commissioner,  Indiana 
Department  of  Correction,  753  F.Supp.2d 
768  (S.D.  Ind.  2010). 

State  officials  appealed  the  district 
court’s  ruling  on  January  6,  2011.  The 
court  granted  the  defendants’  motion  to 
stay  the  judgment  pending  appeal,  but 
only  as  it  related  to  nominal  damages; 
the  stay  was  denied  as  to  injunctive  relief. 
The  appeal  was  subsequently  dismissed 
after  the  parties  reached  an  agreement 
concerning  the  court’s  judgment,  which 
included  the  payment  of  $60  in  nominal 
damages  and  $50,000  in  attorney  fees  and 
costs  by  the  state.  P 
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Alabama:  Evergreen  police  officer 
Sean  Klaetsch  was  placed  on  paid  leave 
on  Sept.  8,  2011  due  to  “complaints  of 
unprofessional  and  harassing  conduct.” 
That  conduct  included  Klaetsch  allegedly 
using  a Taser  on  a female  prisoner  while  she 
was  in  a restraint  chair  at  the  local  jail.  The 
prisoner,  Crystal  Coleman,  happened  to  be 
the  sister  of  a city  councilman.  Klaetsch 
was  fired  effective  Oct.  31,  2011. 

California:  Two  fights  at  the  John 
Latorraca  Correctional  Center  in  August 
2011  have  officials  worried  about  safety 
at  the  facility.  The  first  incident,  involving 
Norteno  gang  members  attacking  members 
of  a rival  gang,  left  two  prisoners  and  three 
guards  with  minor  injuries.  The  second 
fight,  on  August  27,  also  involved  Norteno 
gang  members.  Guards  used  batons  and 
pepper  spray  to  regain  control,  and  several 
homemade  weapons  were  found  following 
the  fight.  The  Merced  County  Sheriff’s 
Employee  Association  blamed  budget  cuts 
for  the  increase  in  violence. 

Florida:  On  Sept.  21,  2011,  Governor 
Rick  Scott  denied  a request  for  clemency 
for  state  prisoner  Deborah  Turner,  who 
has  leukemia.  Prison  officials  assured  him 
that  Turner,  serving  three  years  for  burglary 
and  theft,  was  receiving  adequate  medical 
care.  Scott  also  denied  clemency  in  most  of 
the  other  99  cases  he  considered  that  same 
day  but  granted  one  pardon:  to  Raymond 
Kevin  Cross.  Cross,  a bookkeeper,  stole 
$300,000  from  the  Broward  County  Sher- 
iff’s Office  in  the  1980s  and  had  served  90 
days  in  jail. 

Georgia:  Department  of  Corrections 
probation  officer  Tiffany  Bishop,  24,  was 
shot  and  killed  during  a training  exercise  at 
the  Georgia  Diagnostic  and  Classification 
Prison  in  Jackson  on  August  3 1, 201 1 . Ac- 
cording to  a DOC  spokesperson,  Bishop’s 
death  was  the  result  of  an  accidental  fire- 
arm discharge. 

Illinois:  Federal  prison  guard  Druex 
M.  Perkins,  26,  pleaded  guilty  on  Sept.  15, 
201 1 to  accepting  a $2,000  bribe  to  smuggle 
tobacco  and  other  contraband  into  FCI 
Greenville.  Ele  then  gambled  away  the  bribe 
money  at  a casino.  Perkins  is  scheduled  to 
be  sentenced  on  December  22. 

Indonesia:  Twelve  prisoners  escaped 
from  the  Muara  Dua  Penitentiary  in 
South  Ogan  Komering  Ulu  Regency  on 
Sept.  18.  2011  during  a riot.  Six  were 
quickly  captured  by  police  and  local  resi- 
dents, with  one  prisoner  being  killed.  The 
penitentiary’s  warden  was  shot  to  death 
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by  a prisoner  during  the  riot  and  escape. 
According  to  the  South  Sumatra  Justice 
and  Human  Rights  Office,  138  prisoners 
at  the  facility  were  guarded  by  only  the 
warden  and  one  officer. 

Iraq:  A Sept.  14,  201 1 fire  at  an  Inte- 
rior Ministry  jail  in  eastern  Baghdad  killed 
eight  prisoners,  according  to  police  and 
medical  officials.  The  fire  was  reportedly 
caused  by  an  electrical  problem.  Hakim  al- 
Zamili,  a local  lawmaker,  denied  rumors 
that  the  prisoners  may  have  started  the 
fire  as  part  of  an  escape  attempt.  “They 
could  have  escaped,  but  they  did  not,” 
he  stated.  “We  understand  that  there  is 
frustration  and  the  prisons  suffer  from 
shortcomings,  but  the  real  reason  of  the 
fire  is  a short  circuit.” 

Maryland:  On  May  26,  2011,  Wilson 
Lee  Garrett,  37,  a former  U.S.  Dept,  of 
Justice  legal  assistant,  was  convicted  of 
conspiracy  to  distribute  cocaine,  attempted 
and  actual  possession  with  intent  to  distrib- 
ute cocaine,  and  possession  of  firearms  in 
furtherance  of  a drug  trafficking  crime.  He 
had  been  accused  of  conspiring  to  purchase 
20  to  25  kilos  of  cocaine  in  2006  and  2007. 
Garrett  was  sentenced  in  August  2011  to 
248  months  in  federal  prison  followed  by 
five  years  of  supervised  release,  and  or- 
dered to  forfeit  $100,000. 

Michigan:  Matthew  Leonard  Bell, 
43,  a guard  at  the  Newberry  Correctional 
Facility,  was  arrested  on  Sept.  7,  2011 
after  a traffic  stop  revealed  tobacco  and  a 
quarter  ounce  of  heroin  in  his  vehicle  that 
he  planned  to  smuggle  into  the  prison.  Bell 
was  under  investigation  for  smuggling  con- 
traband and  the  traffic  stop  was  the  result 
of  a tip  made  to  a drug  task  force.  He  was 
immediately  suspended  by  the  Michigan 
Dept,  of  Corrections,  where  he  had  worked 
for  17  years. 

Mississippi:  When  Ronald  Wade,  31, 
walked  into  the  Warren  County  Sheriff’s 
Department,  he  was  there  to  apply  for  a 
job  as  a jail  guard.  Instead  he  ended  up  in 
jail  himself.  A background  check  indicated 
that  Wade  was  wanted  in  Florida  for  DUI 
manslaughter.  He  was  taken  into  custody 
and  has  waived  extradition  proceedings,  ac- 
cording to  a Sept.  16,  201 1 news  report. 

Nebraska:  In  August  2011,  Lincoln 
County  Sheriff  Jerome  Kramer  adopted 
two  cats  at  the  county  jail  that  are  cared 
for  by  prisoners.  He  was  inspired  to  adopt 
the  felines  after  jail  prisoners  did  volunteer 
work  at  a local  animal  shelter.  “We  got  [the 
cats’]  mug  shots  and  put  them  in  a couple 
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of  cells  where  we  thought  they  would  be 
better  received.  We  gave  the  inmates  a 
list  of  cat  rules  for  caring  for  the  cat  such 
as  cleaning  their  litter  box.  But  they  are 
waiting  in  line  to  take  care  of  the  cat,” 
Kramer  said. 

New  Mexico:  Two  prisoners  at  the 
McKinley  County  Detention  Center 
started  a fire  on  August  13, 201 1 by  setting 
mattresses  blaze.  The  incident  occurred  af- 
ter guards  at  the  jail  discovered  contraband 
alcohol.  “Most  likely  it  was  a homemade 
hooch  ...  we  call  it  ...homemade  liquor  in 
the  facility,”  said  County  Commissioner 
David  Dallago.  The  facility  was  locked 
down  and  several  prisoners  were  treated 
for  smoke  inhalation. 

New  York:  A prisoner  awaiting  trial, 
who  had  been  jailed  at  the  Manhattan 
Detention  Complex  since  2007,  used  a 
creative  way  to  express  his  frustration  with 
the  delay.  On  August  23,  2011,  prisoner 
Vadim  Vassilenko,  44,  hired  an  airplane 
to  fly  a 100-foot-long  banner  over  the  jail 
that  read,  “V.  Vassilenko  jailed  5+  years 
- no  trial  - is  this  legal?”  The  pilot  who 
flew  the  banner  said  the  aerial  stunt  cost 
$1,250.  The  following  month,  Vassilenko ’s 
mother  hired  a plane  to  fly  a similar  ban- 
ner decrying  her  son’s  lengthy  pre-trial 
detention. 

New  York:  Former  Nassau  County 
jail  guard  Kim  Wolfe  pleaded  guilty  in 
September  201 1 to  two  counts  of  murder 
plus  kidnapping,  assault  and  a weapons 
offense.  She  had  shot  and  killed  her  uncle 
and  her  former  girlfriend,  wounded  her  88- 
year-old  grandfather  and  taken  her  niece 
hostage.  Wolfe  was  sentenced  to  22  years 
to  life  on  November  22, 201 1 ; she  had  been 
employed  as  a jail  guard  for  19  years. 

North  Carolina:  Three  former  Maury 
Correctional  Institution  guards  pleaded 
guilty  on  July  12, 201 1 to  charges  of  beating 
a prisoner  at  the  maximum-security  facility. 
Captain  Gregory  Allen  Beck,  Sgt.  Terry 
Lynn  Bell  and  guard  Brian  Steven  Bostick 
admitted  they  conspired  in  March  2008 
to  assault  prisoner  David  G.  Richardson 
with  nightsticks  while  he  was  handcuffed 
and  shackled.  Beck  was  sentenced  to  10-12 
months,  suspended,  and  ordered  to  pay  a 
$500  fine;  Bell  also  received  a 10-12  month 
suspended  sentence.  Bostick  was  sentenced 
to  20-24  months,  suspended,  plus  a $2,500 
fine.  All  three  former  guards  were  also 
placed  on  probation  for  36  months. 

Ohio:  A federal  judge  ruled  in  August 
2011  that  Franklin  County  officials  could 
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not  be  held  liable  for  the  actions  of  two 
jail  guards  who  gave  a prisoner  a bologna 
sandwich  that  had  been  rubbed  on  another 
prisoner’s  genitals.  In  March  2009,  Depu- 
ties Joseph  M.  Cantwell  and  Phillip  Barnett 
took  a cell  phone  photo  of  a prisoner 
with  his  penis  on  a sandwich,  then  gave 
the  sandwich  to  another  prisoner,  Joseph 
Copeland,  and  showed  him  the  photo  after 
he  ate  it.  Both  guards  were  hred;  Cantwell 
pleaded  guilty  to  misdemeanor  health  code 
violations  and  received  five  years  on  proba- 
tion, a $500  fine  and  a 90-day  suspended 
jail  sentence.  [See:  PLN,  Nov.  2009,  p.50]. 
The  federal  court  ruling  was  in  a lawsuit 
Copeland  had  hied  against  the  county. 

Oklahoma:  On  August  22,  2011,  a 
brawl  involving  over  40  prisoners  erupted 
at  the  Lawton  Correctional  Facility,  oper- 
ated by  private  prison  firm  GEO  Group.  At 
least  15  prisoners  were  reportedly  injured; 
seven  suffered  stab  wounds  and  six  were 


transported  to  an  outside  hospital.  The  fa- 
cility was  placed  on  lockdown.  According 
to  police  and  Department  of  Corrections 
officials,  the  fight  may  have  been  in  re- 
taliation for  an  unspecified  gang-related 
incident  at  another  Oklahoma  prison. 

Pennsylvania:  When  Coal  Town- 
ship SCI  prisoner  Michael  Baynard,  37, 
submitted  a public  records  request  to  the 
Pennsylvania  Department  of  State  for  a 
copy  of  the  state  constitution,  he  probably 
did  not  expect  his  request  to  be  denied  - 
but  it  was.  Baynard  appealed  to  the  Office 
of  Open  Records,  which  on  Sept.  7,  201 1 
held  that  he  was  entitled  to  a copy  of  the 
constitution  as  it  was  a public  document. 
The  initial  denial  of  Baynard’s  request 
“almost  leaves  me  speechless”  said  Open 
Records  Office  executive  director  Terry 
Mutchler. 

Pennsylvania:  Magisterial  District 
Judge  Isaac  H.  Stoltzfus  was  cited  for 


disorderly  conduct  in  September  2009 
for  distributing  acorns  stuffed  with 
unwrapped  condoms  to  women  on  the 
grounds  of  the  state  Capitol.  Stoltzfus 
claimed  he  was  just  joking  when  he  gave 
the  acorns  to  two  women  and  told  them 
they  would  make  “a  nice  afternoon  snack.” 
However,  the  Court  of  Judicial  Discipline, 
considering  an  ethics  complaint  against 
Stoltzfus,  wrote  that  “his  preoccupation 
with  acorns  is  mystifying.”  Nevertheless, 
the  Court  dismissed  the  ethics  complaint 
on  August  17, 201 1 , finding  that  Stoltzfus’ 
actions  did  not  constitute  a violation  of 
the  Code  of  Judicial  Conduct. 

South  Carolina:  On  Sept.  8,  2011, 
Fairfield  County  Detention  Center  guard 
Marcus  Woodard  was  arrested  after  he 
tried  to  purchase  methadone  from  an 
undercover  officer.  It  was  suspected  that 
he  was  going  to  smuggle  the  drugs  into 
the  jail.  Woodard  was  charged  with  mis- 
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conduct  in  office,  possession  with  intent 
to  distribute  and  attempting  to  bring 
contraband  into  jail  property. 

South  Dakota:  Eric  Roberts,  49, 
pleaded  guilty  on  Sept.  16,  2011  to  kill- 
ing prison  guard  Ronald  “R.J.”  Johnson 
during  a botched  escape  attempt  at  the 
South  Dakota  State  Penitentiary.  Roberts 
hit  Johnson  with  a pipe  and  then  covered 
his  face  with  plastic  wrap;  he  donned 
Johnson’s  uniform  and  tried  to  leave  the 
prison  but  was  caught.  Roberts,  who 
had  been  serving  an  80-year  sentence  for 
kidnapping,  may  face  the  death  penalty. 


Another  prisoner  who  participated  in  the 
attempted  escape,  Rodney  Berget,  has 
pleaded  not  guilty  to  murdering  Johnson. 
[See:  PLN,  July  2011,  p.50]. 

United  Kingdom:  According  to  an 
August  29,  201 1 news  report,  two  officers 
employed  by  G4S,  a private  security  com- 
pany that  contracts  with  the  Ministry  of 
Justice,  were  fired  after  they  attached  an 
electronic  monitor  to  an  offender’s  pros- 
thetic leg.  When  Christopher  Lowcock, 
29,  wanted  to  leave  his  house,  where  he 
was  on  a court-ordered  curfew,  he  sim- 
ply removed  his  prosthetic  leg  with  the 
monitor.  The  G4S  guard  who  attached  the 
monitor  was  terminated,  as  was  another 
employee  who  failed  to  properly  check  the 


electronic  monitoring  equipment. 

Washington:  If  you’re  going  to  em- 
bezzle funds,  you  shouldn’t  steal  from  a 
group  of  judges.  Barbara  Jo  Ericsson,  aka 
Barbara  Jo  Fulton,  56,  learned  that  the 
hard  way  on  Sept.  16,  2011  when  she  was 
sentenced  in  federal  court  for  stealing  over 
$450,000  from  the  Washington  State  Supe- 
rior Court  Judges  Association,  where  she 
served  as  the  organization’s  bookkeeper. 
Ericsson,  who  had  pleaded  guilty  to  three 
counts  of  federal  bank  fraud,  received  a 
two-year  prison  sentence  plus  five  years  of 
supervised  release.  She  also  was  ordered 
to  repay  $45 1 ,909  she  had  embezzled  from 
the  judges’  association  over  a seven-year 
period  by  forging  checks.  P 


Criminal  Justice  Resources 


ACLU  National  Prison  Project 

Handles  state  and  federal  conditions  of 
confinement  claims  affecting  large  numbers 
of  prisoners,  as  well  as  sexual  assaults  against 
prisoners.  Publishes  the  bi-annual  NPP 
Journal  and  the  online  Prisoners’  Assistance 
Directory.  Contact:  ACLU  NPP,  915  15th  St. 
NW,  7th  FI.,  Washington,  DC  20005  (202) 
393-4930.  www.aclu.org/prisons 

Amnesty  International 

Compiles  information  about  prisoner  torture, 
beatings,  rape,  etc.  to  include  in  reports  about 
U.S.  prison  conditions;  also  works  on  death 
penalty  issues.  Contact:  Amnesty  Interna- 
tional, 5 Penn  Plaza,  New  York  NY  10001 
(212)  807-8400.  www.amnestyusa.org 

Center  for  Health  Justice 

Formerly  CorrectHELP.  Provides  informa- 
tion related  to  HIV  in  prison  - contact  them 
if  you  are  not  receiving  proper  HIV  medica- 
tion or  are  denied  access  to  programs  due  to 
HIV  status.  Contact:  CHJ,  900  Avila  Street, 
Suite  102,  Los  Angeles,  CA  90012.  HIV 
Hotline:  (214)  229-0979  (collect  calls  from 
prisoners  OK),  www.centerforhealthjustice. 
org 

Critical  Resistance 

Seeks  to  build  an  international  movement  to 
abolish  the  Prison  Industrial  Complex,  with 
offices  in  California,  New  York  and  New  Or- 
leans. Publishes  The  Abolitionist  newsletter. 
Contact:  Critical  Resistance,  1904  Franklin 
Street  #504,  Oakland,  CA  94612  (510)  444- 
0484.  www.criticalresistance.org 

Family  & Corrections  Network 

Primarily  provides  online  resources  for  fami- 
lies of  prisoners  related  to  parenting,  children 
of  prisoners,  prison  visitation,  mothers  and 
fathers  in  prison,  etc.  Contact:  F&CN,  93  Old 
York  Road,  Suite  1 #510,  Jenkintown,  PA 
19046  (215)  576-1110.  www.fcnetwork.org 


FAMM 

FAMM  (Families  Against  Mandatory 
Minimums)  publishes  the  FAMMGram  three 
times  a year,  which  includes  information  about 
injustices  resulting  from  mandatory  minimum 
laws  with  an  emphasis  on  federal  laws.  Recom- 
mended donation  of  $10  for  a subscription. 
Contact:  FAMM,  1612  K Street  NW  #700, 
Washington,  DC  20006  (202)  822-6700). 
www.famm.org 

The  Fortune  Society 

Provides  post-release  services  and  programs 
for  prisoners  in  the  New  York  City  area  and 
occasionally  publishes  Fortune  News,  a free 
publication  for  prisoners  that  deals  with 
criminal  justice  issues,  primarily  in  New  York. 
Contact:  The  Fortune  Society,  29-76  Northern 
Blvd.,  Long  Island  City,  NY  11101  (212)691- 
7554.  www.fortunesociety.org 

Innocence  Project 

Provides  advocacy  for  wrongly  convicted 
prisoners  whose  cases  involve  DNA  evidence 
and  are  at  the  post-conviction  appeal  stage. 
Maintains  an  online  list  of  state-by-state  in- 
nocence projects.  Contact:  Innocence  Project, 
40  Worth  St.,  Suite  701,  New  York,  NY  10013 

(212)  364-5340.  www.innocenceproject.org 

Just  Detention  International 

Formerly  Stop  Prisoner  Rape,  JDI  seeks  to 
end  sexual  violence  against  prisoners.  Provides 
counseling  resources  for  imprisoned  and 
released  rape  survivors  and  activists  for  almost 
every  state.  Contact:  Stop  Prisoner  Rape,  3325 
Wilshire  Blvd.  #340,  Los  Angeles,  CA  90010 

(213)  384-1400.  www.justdetention.org 

Justice  Denied 

Although  no  longer  publishing  a print 
magazine,  Justice  Denied  continues  to  provide 
the  most  comprehensive  coverage  of  wrong- 
ful convictions  and  how  and  why  they  occur. 
Their  content  is  available  online,  and  includes 
all  back  issues  of  the  Justice  Denied  magazine 


and  a database  of  more  than  3,000  wrongly 
convicted  people.  Contact:  Justice  Denied, 
P.O.  Box  68911,  Seattle,  WA  98168  (206) 
335-4254.  www.justicedenied.org 

National  CURE 

Citizens  United  for  Rehabilitation  of  Errants 
(CURE)  is  a national  organization  with  state 
and  special  interest  chapters  that  advocates 
for  rehabilitative  opportunities  for  prisoners 
and  less  reliance  on  incarceration.  Publishes 
the  CURE  Newsletter.  $2  annual  membership 
for  prisoners.  Contact:  CURE,  P.O.  Box  2310, 
National  Capitol  Station,  Washington,  DC 
20013  (202)  789-2126.  www.curenational.org 

November  Coalition 

Publishes  the  Razor  Wire,  a bi-annual 
newsletter  that  reports  on  drug  war-related 
issues,  releasing  prisoners  of  the  drug  war 
and  restoring  civil  rights.  A subscription  is 
$10  for  prisoners  and  $30  for  non-prisoners. 
Contact:  November  Coalition,  282  West 
Astor,  Colville,  WA  991 14  (509)  684-1550. 
www.november.org 

Partnership  for  Safety  and  Justice 

Publishes  Justice  Matters  three  times  a year, 
which  reports  on  criminal  justice  issues  in 
Oregon.  Free  to  Oregon  prisoners,  $7  for  other 
prisoners  and  $25  for  non-prisoners.  Contact: 
PS&J,  825  NE  20th  Avenue  #250,  Portland,  OR 
97232  (503)  335-8449.  www.safetyandjustice.org 

The  Sentencing  Project 

The  Sentencing  Project  is  a national  policy 
research  and  advocacy  organization  that 
works  for  a fair  and  effective  criminal  justice 
system  by  promoting  sentencing  reform 
and  alternatives  to  incarceration.  They 
produce  excellent  reports  on  topics  related 
to  sentencing  policy,  racial  disparities,  drug 
policy,  juvenile  justice  and  voting  rights/dis- 
enfranchisement, which  are  available  online. 
Contact:  The  Sentencing  Project,  1705  De- 
Sales  St.  NW,  8th  FI.,  Washington,  DC  20036 
(202)  628-0871.  www.sentencingproject.org 
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Prison  Legal  News  Book  Store 

Fill  in  the  boxes  next  to  each  book  you  want  to  order,  indicating  the  quantity  and  price.  Enter  the  Total  on  the  Order  Form  on  the  next  page. 
FREE  SHIPPING  on  all  book  / index  orders  OVER  $50  (effective  May  1, 2010  until  further  notice).  $6.00  S/H  applies  to  all  other  book  orders. 


Subscribe  to  PLN  for  4 Years  and  choose  ONE  BONUS! 

1.  Six  (6)  FREE  Issues  for  54  total!  or 

2.  Prison  Profiteers  (a  $24.95  value!)  or 

3.  With  Liberty  for  Some  (an  $18.95  value!) 

Prison  Profiteers,  edited  by  Paul  Wright  and  Tara  Herivel,  323  pages. 
$24.95.  This  is  the  third  book  in  a series  of  Prison  Legal  News  antholo- 
gies that  examines  the  reality  of  mass  imprisonment  in  America.  Prison 
Profiteers  is  unique  from  other  books  because  it  exposes  and  discusses 
who  profits  and  benefits  from  mass  imprisonment,  rather 
than  who  is  harmed  by  it  and  how.  1 063  l__l 

With  Liberty  for  Some:  500  Years  of  Imprisonment  in  America,  by  Scott 
Christianson,  Northeastern  University  Press,  372  pages.  $18.95.  The  best  overall 
history  of  the  American  prison  system  from  1492  through  the  20th  Century.  A 
must-read  for  understanding  how  little  things  have  changed  in  U.S. 
prisons  over  hundreds  of  years.  1026  |__| 


Prison  Nation:  The  Warehousing  of  America’s  Poor,  edited  by  Tara 
Herivel  and  Paul  Wright,  332  pages.  $35.95.  PLN’s  second  anthology 
exposes  the  dark  side  of  the  ‘lock-em-up’  political  agenda  and 
legal  climate  in  the  U.S.  1041  |__| 

The  Celling  of  America,  An  Inside  Look  at  the  U.S.  Prison  Industry, 

edited  by  Daniel  Burton  Rose,  Dan  Pens  and  Paul  Wright,  264  pages. 

$22.95.  PLN’s  first  anthology  presents  a detailed  “inside” 

look  at  the  workings  of  the  American  justice  system.  1001  

Prisoners’  Guerrilla  Handbook  to  Correspondence  Programs  in  the 
U.S.  and  Canada,  updated  3rd  ed.  by  Jon  Marc  Taylor,  Ph.D.  and  edited 
by  Susan  Schwartzkopf,  PLN  Publishing,  221  pages.  $49.95.  Written  by 
Missouri  prisoner  Jon  Marc  Taylor,  the  Guerrilla  Handbook  contains  contact 
information  and  descriptions  of  high  school,  vocational,  para- 
legal  and  college  correspondence  courses.  1071  |__| 

The  Criminal  Law  Handbook:  Know  Your  Rights,  Survive  the  System,  by 

Attorneys  Paul  Bergman  Sc  Sara  J.  Berman-Barrett,  Nolo  Press,  608  pages. 
$39.99.  Explains  what  happens  in  a criminal  case  from  being  arrested  to  sentenc- 
ing, and  what  your  rights  are  at  each  stage  of  the  process.  Uses  an 
easy  to  understand  question-and-answer  format.  1038  

Represent  Yourself  in  Court:  How  to  Prepare  & Try  a Winning  Case,  by 

Attorneys  Paul  Bergman  & Sara  J.  Berman-Barrett,  Nolo  Press,  528  pages. 
$39.99.  Breaks  down  the  civil  trial  process  in  easy-to-understand  steps  so  you 
can  effectively  represent  yourself  in  court.  The  authors  explain 
what  to  say  in  court,  how  to  say  it,  etc.  1037  

Law  Dictionary,  Random  House  Webster’s,  525  pages.  $19.95.  Comprehensive 
up-to-date  law  dictionary  explains  more  than  8,500  legal  terms. 

Covers  civil,  criminal,  commercial  and  international  law.  1036  

The  Blue  Book  of  Grammar  and  Punctuation,  by  Jane  Straus,  110 
pages.  $14.95.  A guide  to  grammar  and  punctuation  by  an  ed- 
ucator with  experience  teaching  English  to  prisoners.  1046  l__l 

Legal  Research:  How  to  Find  and  Understand  the  Law,  by  Stephen  Elias 
and  Susan  Levinkind,  568  pages.  $49.99.  Comprehensive  and  easy  to  under- 
stand guide  on  researching  the  law.  Explains  case  law,  statutes 
and  digests,  etc.  Includes  practice  exercises.  1059  

Deposition  Handbook,  by  Paul  Bergman  and  Albert  Moore,  Nolo  Press,  352 
pages.  $34.99.  How-to  handbook  for  anyone  who  conducts  a 
deposition  or  is  going  to  be  deposed.  1054  |__| 

Finding  the  Right  Lawyer,  by  Jay  Foonberg,  ABA,  256  pages.  $19.95. 
Explains  how  to  determine  your  legal  needs,  how  to  evaluate 
a lawyer’s  qualifications,  fee  payments,  and  more.  1015  


Subscribe  to  PLN  for  3 Years  and  choose  ONE  BONUS! 

1.  Four  (4)  FREE  Issues  for  40  total!  or 

2.  Protecting  your  Health  and  Safety  (a  $10.00  value!) 

Protecting  Your  Health  and  Safety,  by  Robert  E.  Toone,  Southern 
Poverty  Law  Center,  325  pages.  $10.00.  This  book  explains  basic  rights 
that  prisoners  have  in  a jail  or  prison  in  the  U.S.  It  deals  mainly  with 
rights  related  to  health  and  safety,  such  as  communicable  diseases  and 
abuse  by  prison  officials;  it  also  explains  how  to  enforce 
your  rights,  including  through  litigation.  1060  |__| 


Spanish-English/English-Spanish  Dictionary,  Random  House.  $8.95.  Two 

sections,  Spanish-English  and  English-Spanish.  60,000+  entries  P 

from  A to  Z;  includes  Western  Hemisphere  usage.  1034  

Writing  to  Win:  The  Legal  Writer,  by  Steven  D.  Stark,  Broadway  Books/Random 
House,  283  pages.  $19.95.  Explains  the  writing  of  effective  com- 
plaints,  responses,  briefs,  motions  and  other  legal  papers.  1035 

Actual  Innocence:  When  Justice  Goes  Wrong  and  How  to  Make  it  Right, 

updated  paperback  ed.,  by  Barry  Scheck,  Peter  Neufeld  and  Jim  Dwyer;  403  pages. 
$16.00.  Describes  how  criminal  defendants  are  wrongly  convicted.  Explains  DNA 
testing  and  how  it  works  to  free  the  innocent.  Devastating  critique 
of  police  and  prosecutorial  misconduct  1030  

Webster’s  English  Dictionary,  Newly  revised  and  updated,  Random 
House.  $8.95.  75,000+  entries.  Includes  tips  on  writing  and  word  usage,  and 
has  updated  geographical  and  biographical  entries.  Includes 
recent  business  and  computer  terms.  1033  |__| 

Everyday  Letters  for  Busy  People,  by  Debra  Hart  May,  287  pages. 
$18.99.  Hundreds  of  sample  letters  that  can  be  adapted  for  most  any  pur- 
pose, including  letters  to  government  agencies  and  officials. 

Has  numerous  tips  for  writing  effective  letters.  1048  |__| 

Roget’s  Thesaums,  717  pages.  $8.95.  Helps  you  find  the  right  word  for 
what  you  want  to  say.  1 1 ,000  words  listed  alphabetically  with  over  200,000 
synonyms  and  antonyms.  Sample  sentences  and  parts  of  speech  shown  for 
every  main  word.  Covers  all  levels  of  vocabulary  and  identi- 
fies  informal  and  slang  words.  1045  |__| 

Beyond  Bars,  Rejoining  Society  After  Prison,  by  Jeffrey  Ian  Ross,  Ph.D. 
and  Stephen  C.  Richards,  Ph.D.,  Alpha,  240  pages.  $14.95.  Beyond  Bars  is  a 
practical  and  comprehensive  guide  for  ex-convicts  and  their  families  for 
managing  successful  re-entry  into  the  community,  and  includes  information 
about  budgets,  job  searches,  family  issues,  preparing  for  P 
release  while  still  incarcerated,  and  more.  1080  

Jailhouse  Lawyers:  Prisoners  Defending  Prisoners  v.  the  U.S.A.,  by 

Mumia  Abu  Jamal,  City  Lights  Publishers,  280  pages.  $16.95.  In  Jailhouse 
Lanyers,  Prison  Legal  News  columnist,  award-winning  journalist  and  death- 
row  prisoner  Mumia  Abu-Jamal  presents  the  stories  and  reflections  of 
fellow  prisoners-turned-advocates  who  have  learned  to  use 
the  court  system  to  represent  other  prisoners.  1073  l__l 

Prison  Madness:  The  Mental  Health  Crisis  Behind  Bars  and  What  We 
Must  Do  About  It,  by  Terry  Kupers,  Jossey-Bass,  245  pages.  Hardback  only, ; 
prisoners  please  include  any  required  authorization  form.  $32.95.  Psychia- 
trist writes  about  the  mental  health  crisis  in  U.S.  prisons  and  jails.  Covers  all 
aspects  of  mental  illness,  prison  rape,  negative  effects  of  long- 
term  isolation  in  control  units,  and  more.  1003  |__| 

The  Habeas  Citebook:  Ineffective  Assistance  of  Counsel,  by  Brandon 
Sample,  PLN  Publishing,  200  pgs.  $49.95.  This  is  PLN’s  second  published 
book,  which  covers  ineffective  assistance  of  counsel  issues 
in  federal  habeas  petitions.  Hundreds  of  case  cites!  1078  


* All  books  are  softcover  except  Prison  Madness  * 
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Hepatitis  and  Liver  Disease:  What  You  Need  to  Know,  by  Melissa  Palmer, 
MD,  457  pages.  $17.95.  Describes  symptoms  & treatments  of  hepatitis  B & C and 
other  liver  diseases.  Includes  medications  to  avoid,  what  diet  to 
follow,  exercises  to  perform,  and  a bibliography.  1031  

Crime  and  Punishment  In  America,  by  Elliott  Currie,  230  pages.  $16.95.  Effective 
rebuttal  to  right-wing  proponents  of  prison  building.  Fact-based  argument  shows 
that  crime  is  driven  by  poverty.  Debunks  prison  myths  and  discusses 
proven,  effective  means  of  crime  prevention.  1019  |__| 

Prison  Writing  in  20th  Century  America,  by  H.  Bmce  Franklin,  Penguin 
Books,  368  pages.  $17.00.  From  Jack  London,  Malcolm  X and  Jack  Henry 
Abbott  to  George  Jackson  and  Edward  Bunker,  this  anthology  provides  a 
selection  of  some  of  the  best  writing  describing  life  behind 
bars  in  America,  from  those  who  have  been  there.  1022  |__| 

Soledad  Brother:  The  Prison  Letters  of  George  Jackson,  by  George 
Jackson,  Lawrence  Hill  Books,  339  pages.  $18.95.  Lucid  explanation  of  the 
politics  of  prison  by  a well-known  prison  activist.  More  relevant  I- 
now  than  when  it  first  appeared  40  years  ago.  1016  |__| 

Marijuana  Law,  by  Richard  Boire,  Ronin,  271  pages.  $17.95.  Examines  how  to 
reduce  the  probability  of  arrest  and  prosecution  for  people  accused  of  the  use,  sale 
or  possession  of  marijuana.  Info  on  legal  defenses,  search  & seizures, 
surveillance,  asset  forfeiture  and  drug  testing.  1008  |__| 

Prisoners’  Self-Help  Litigation  Manual,  updated  4th  ed.  (2010),  by  John 
Boston  and  Daniel  Manville,  Oxford  Univ.  Press,  960  pages.  $39.95.  The 
premiere,  must-have  “Bible”  of  prison  litigation  for  current  and  aspiring 
jail-house  lawyers.  If  you  plan  to  litigate  a prison  or  jail  civil 
suit,  this  book  is  a must-have.  Highly  recommended!  1077  

Ten  Men  Dead:  The  Story  of  the  1981  Irish  Hunger  Strike,  by  David 

Beresford,  Atlantic  Monthly  Press,  334  pages.  $16.95.  Story 

of  IRA  prisoners  at  Belfast’s  Long  Kesh  prison.  1006  |__| 


10  Insider  Secrets  to  a Winning  Job  Search,  by  Todd  Bermont,  216 
pages.  $15.99.  Roadmap  on  how  to  get  a job  even  under  adverse  circum- 
stances— like  being  an  ex-con.  Includes  how  to  develop  a winning  attitude, 
write  attention-grabbing  resumes,  prepare  for  interviews, 
networking  and  much  more!  1056 

The  Politics  of  Heroin:  CIA  Complicity  in  the  Global  Drug  Trade, 

2003  Ed.  by  Alfred  McCoy,  734  pages.  $34.95.  Expose  of  the 
government’s  involvement  in  drug  trafficking.  1014  

Lockdown  America:  Police  and  Prisons  in  the  Age  of  Crisis,  by  Christian 
Parenti,  290  pages.  $21.95.  Analyzes  the  war  on  the  poor  via  the  criminal  justice 
system.  Well  documented  and  has  first-hand  reporting.  Covers 
prisons,  paramilitary  policing,  SWAT  teams  and  the  INS.  1002  

The  Prison  and  the  Gallows:  The  Politics  of  Mass  Incarceration  in 
America,  by  Marie  Gottschalk,  Cambridge  University  Press,  451  pages. 
$28.99.  Great  political  analysis  of  the  confluence  of  events 
leading  to  2.3  million  people  behind  bars  in  the  U.S.  1069  |__| 

Women  Behind  Bars,  The  Crisis  of  Women  in  the  U.S.  Prison  System, 

by  Silja  J.A.  Talvi,  Seal  Press,  295  pages.  $15.95.  Best  book  available  that  cov- 
ers issues  related  to  imprisoned  women,  based  on  interviews 
with  hundreds  of  women  behind  bars.  1066  |__| 

How  to  Win  Your  Personal  Injury  Claim,  by  Atty.  Joseph  Matthews,  7th 
edition,  NOLO  Press,  304  pages.  $34.99.  While  not  specifically  for  prison- 
related  personal  injury  cases,  this  book  provides  comprehensive  informa- 
tion on  how  to  handle  personal  injury  and  property  damage 
claims  arising  from  accidents.  1075  |__| 

PLN  Cumulative  Index.  $22.50  each.  PLN  Article  Indexes  provide  de- 
tailed information  about  all  PLN  articles,  including  title,  author,  issue,  page 
number,  topics  covered,  citations,  and  if  it  is  state,  BOP  or  jail  specific.  Can 
be  searched  on  over  500  subjects  such  as  medical  neglect  or  sexual  assault. 
Circle  the  index(es)  you  are  ordering:  1990-1995,  1996-1998, 

1999-2001,  2002-2004  (more  recent  indexes  not  yet  available) 
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3 yr  sub  ( write  below  which  FREE  book  you  want)  

or  4 bonus  issues  for  40  issues  total! 

4 yr  sub  ( write  below  which  FREE  book  you  want)  

or  6 bonus  issues  for  54  issues  total! 

Sample  issue  of  Prison  Legal  News  - $3.50  each  

Books  or  Index  Orders  (No  s/h  charge  on 
3 & 4-year  sub  free  books  OR  book  orders  OVER  $50 ! ) Qty. 
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ARE  PRISON  PHONE  RATES  KEEPING  YOU  LOCKED  DOWN? 


We  guarantee  savings  of  up  to  90%  on  your  long  distance,  out-of-state,  and  international  calls  from 

all  Federal  prisons,  county  jails  and  State  prisons. 

Call,  write,  e-mail  or  check  out  our  website  for  more  information! 


TO  CELEBRATE  PLN'S  21  st  ANNIVERSARY  WE'RE  OFFERING  TWO  SPECIAL  PROMOTIONS;  ONE  FREE  MONTH  OF 
SERVICE  TO  ALL  NEW  SUSCRIBERS  TO  OUR  US  DOMESTIC  PLANS  - (PROMO  CODE:  PLNUSA)  - AND/OR  1 00  FREE 
INTERNATIONAL  MINUTES  FOR  NEW  INTERNATIONAL  SUBSCRIBERS  -(PROMO  CODE:  PLNINTL). 


Garantizamos  ahorro  de  hasta  el  90%  en  tus  llamadas  de  larga  distancia  inter-estales  e internacionales  desde 

todas  las  carceles  federales,  locales  y estatales. 

Para  contactar  con  nosotros:  Llame,  escriba  o entre  en  nuestra  pagina  web  para  mas  informacion  . 

PARA  CELEBRAR  EL  PLN'S  21  ANIVERSARIO,  ESTAMOS  OFRECIENDO  DOS  PROMOCIONES  ESPECIALES, 
SERVICIO  GRATIS  POR  UN  MEZ  ATODOS  LOS  NUEVOS  CLIENTES  QUE  SE  SUSCRIBANA  NUESTRO  PLAN  DOMESTICO 
-( CODIGO  DE  PROMOCION:  PLNUSA)- Y/O  1 00  MINUTOS  GRATIS  PARA  NUEVOS  CLIENTES  QUE  SUSCRIBAN 

EL  PLAN  INTERNACIONAL -(PROMO  CODE:  PLNINTL) 


Spain  Telecom,  Inc. 

1 220  Broadway  - #803 
New  York,  NY  10001 
www.inmatefone.com 
clients@inmatefone.com 
Call:  1(845)326-5300 

Espanol:  1(845)342-8110 


Start  Saving  Today! 


Inmatefone 

Keeping  You  In  Touch 


^Prison  Legal 


Dedicated  to  Protecting  Human  Rights 


Investigations 


Publications 


If  you  need  to  know 
about  prisons  and 
jails  or  are  litigating 
a detention  facility 
case,  you  can't  afford 
not  to  subscribe 
to  our  website! 


Online  subscribers 
get  unlimited, 
24-hour  a day  access 
to  the  website 
and  its  content! 


^^^Sign  up  for 
PLN's  FREE 
listserv  to 
receive  prison  and 
jail  news  and  court 
rulings  bye-mail. 


► PLN's  website  offers  all  issues  of  PLN 
in  both  searchable  database  and 
PDF  formats.  Issues  are  indexed  and 
posted  as  soon  as  they  go  to  press. 

► Publications  section  has  numerous  down- 
loadable government  reports,  audits  and 
investigations  from  around  the  country. 

► Full  text  decisions  of  thousands  of  court 
cases,  published  and  unpublished. 

► All  content  is  easy  to  print  for  down- 
loading and  mailing  to  prisoners. 

► Most  complete  collection  of  prison  and  jail 
related  verdicts  and  settlements  anywhere. 

► Order  books,  print  subscriptions 
and  make  donations  on  line. 


>>FREE  Data  Search 


Settlements 


► Brief  bank  with  a wide  assortment 

of  winning  motions,  briefs,  complaints 
and  settlements. 

► Links  to  thousands  of  prison,  jail,  criminal 
justice  and  legal  websites  around  the  world. 

► Thousands  of  articles  and  cases,  all  fully 
indexed  by  more  than  500  subjects, 
searchable  by  case  name,  case  year,  state 
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outcome,  PLN  issue  and  key  word  search. 

► Search  free,  pay  only  if  you  find  it! 

► The  highest  quality,  most  comprehensive 
prison  litigation  news  and  research  site 
in  the  world. 

Affordable  rates  to  meet  your  budget 

$19*95  pet  month  • $149*95  per  year 
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Subscription  Renewal 

Subscriptions  expire  after  the  issue  shown  on  the  label  is  mailed. 
For  example,  if  the  label  says:  EXPIRES  02/2006,  then  the  sub- 
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Please  renew  immediately  to  avoid  missing  any  issues. 
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REIMBURSEMENT  RATES 
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